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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. I{r\; a - 0f 2023

‘Wali Akbar S/o Jafar Rio Islampur Saidu Sharif, District Swat
[Sepoy N0.56274].

e Appelfant

-VERSUs

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
- CIVll Secretanat at Peshawar.

2) Governrnent of Khy_ber through Sebretary Home & Tribal Affairs
., Department, Civil Secretariat at Peshawar.
- 3) Commendant' Swat Levies/Deputy Commissioner, District Swat.

| - e, Respondents
APPEAL UNDER SECTION 4 OF

THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

. PRAYER:
- On acceptance ‘of this Appeal, Notifications No.
SO(Police-)HD/MKD/Levies/Misc./2020 dated
1 22.03-2021 & No. SO (Police-ll)HD/1-3/Federal
 Levies 2021 dated 21-10-2021 issued by
respo.ndent-No.Z may be declared as illegal and
‘the same be set aside. Consequently, the
appellant may be held entitled to complete his
service till attaining 60 years age in light of
 Notification dated 14-07-2020.

N Alternatively, the ir_n'pu’Qned notifications may be

. declared to be ineffective upon the rights of the

_,appellant and he may be allowed to complete his
serwce tnll attalnlng 60 years of age.



Respectfully Sheweth:

 1) 
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~ provided for length of service towards retirement had certain

5)

That the appeliant has been serving as regular member of

Levies Force having a considerable length of service at his

: credit (Copylof Appointmént Order is Annexure “A”").

- That ‘servi'ces of the appelllant were initially regulated under
. the Federal Levies Force Rules, 1962, which were non-

statutory.

That subsequently, the Governor Khyber Pakhtunkhwa,
under . the omitted Article 247(4) of the Constitution

| _' promulgated the PATA lfevies, Force Regulations, 2012.
, Consequently,'thle' Provincial Government framed Service

Rules for the Levies Force in 2013 (Copy of relevant text of
Service Ruies notified in February 2013 is Annexure “B”).

That Schedule-lli of the albove mentioned Rules, which

anomalies.” Hence, the said Rules were amended in
December 2013 and the above stated anomalies were
removed to a Iargér extent (Copy of amended Rules notified
in Decerﬁber 2013 are Annexure “C").

- That the relevant Rules were further amended in July 2020.

Regarding the length of service towards retirement, Rule 17
was amended to the effect that all Levies personnel shall

~ retire from service on attaining the age of superannuation
_i.e Sixty Years. Furthermore, Schedule-lll which provided

for certain length of service, was deleted by virtue of the
amendmént (Copy of amendments notified in July 2020 are

- Anh,eXu;e-“D").

‘That the rules were further amended on 23-03-2021. Rule
17, which provided for retirement on reaching
- superannuation was égain omitted and Schedule-lll was

" revived with certain améndments. Consequently, the junior
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rank officials like the present appellant would retire after

~ performing certain years of service or on reaching certain

age. For ‘instance Hawéldar would retire on reaching 31

- years of service or 51 years of age, Naik 29 years of service -
. or 48 years of age, L/Naik 27 year of service or 45 years of
--"ag'eiand Sepoy 25 years of service or 42 years of age,

- whiche{}erl is -earlier (Copy of amended Rules notified in

'y

* March 2021 are Annexure “E”).

That the above mentioned Rules being extremely
detrimental to him, the appellant filed representation before

the concerned quarters for redressal of his grievances. The

_sam‘e-'has__ not been responded to as yet (Copy of

representation is Annexure “F”).

That -éorhe of the personnel of the Levies Force got retired
from service on.reaching certain age/completion of certain

length of service as prescribed by the above mentioned

10) |

)

Rules. -

That the appellant along with other similarly placed persons
invoked the Constitutional Jurisdiction of the Hon'ble
Peshawar High Court by way of filing various constitutional
‘-”Petitions, challengiﬁg vires of the above mentioned rules.

That 'during the pendency of the said petitions, the
Provincial Government made further amendments in the

~ Federal Levies Rules on 21-10-2021, whereby retirement

age in res’pebt of lower ranked members of the Force was

enhanced by a few years (Copy of amended Levies Rules
notified on 21-10-2021 are Annexure “G”).

That the appellant filed another representation against the
~above mentioned further amendments in the relevant rules,

Which was never responded to. (Copy of memo of second

¥ representation is Annexure “H").



oy

4

That agarnst the above mentroned Rules framed by the

Provrncral Government the appellant alongwith other

'Isrmrlarly placed persons ﬂled various other constitutional
petitions. (W.P No.469- Mfzoz1 W.P No.470-M/2021, W.P

No. 337-M12021 W.p No. 338-M12021 W.P No.333-M/2021,

W, P No 1252- M12021 and W.P No.335-M/2021) before the

13)

1),

15)

© Hor’ ble Peshawar High ‘Court. However, because of
' jurlsdlctronal issues, the matter was referred to a larger

Bench.

That in light of the above mentioned Act, other employees
" of the levies force filed a constltuttonal petition (WP No.
: 1281-M12022) before the Hon'ble Peshawar High Court

Mingora Bench to the extent of their re-instatement in light
of the Provincial Assembly’s Act. The petition was allowed

by the Hon'ble High Court vide judgment dated 23-11-2022
_whereby the respondents were directed to re-instate the
- ‘then petitioners. It is worth mentlonmg that vires of the
'lmpugned rules were not.challenged in the said petition,
' whrch are berng impugnhed through the instant appeal.

_That a larger Bench of the Hon'ble Peshawar High Court

heard ‘the _ connected ‘petitions  on 29-11-2022.

_Consequently, the Hor'ble High Court decided that

personnel of the levies force are civil servants and their

,employrrient matters would be dealt with by this Hon'ble
* Tribunal (Copy of order dated 29-1 1-2022 is Annexure “T").

: That being aggrieved with the impugned notifications, the
~ instant appeal is being fled before this Hon'ble Tribunal,

inter alia, on the following grounds:

GROUNDS:

A).

That the impugned act of amending the relevant Service

- Rules to the detriment of the appellant and subsequent

. 'retrrement is |llegal and un-Constrtutronal Hence, the same
. acts are liable to be declared as such
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That it is a settied law that service.rules cannot be amended

| to the detriment of public sebtor_ employees. Even, if they
. are-so amended, the same having prospective effect cannot
~ be applied against the existing employees

That after _the 25th Cong‘titutional amendment, the new

Constitutional :regime ‘demanded streamlining of the
* erstwhile Tribal Areas with the rest of the Province. So

much,sb, Le\fies' personnel serving in erstwhile FATA and

Khasadar Force were accommodated to a larger extent

where the Provincial 'Assembly'passed an Act aimed at

' stréafnlini'ng the service structure of Ex. FATA Levies Force.
' The Act not only provides uniform retirement age i.e 60

| _'years for the whole Force but rather enjoins upon the

Provincial deernment to take steps towards absorption of
the séid Levies and Khasadars in regular police.

’Regrettably, the appellant have been treated in violation of

;o

the ,Constitutional' spirit particularly after the 25"
Constitutional amendment and subsequent orders.

That further grounds, with 'Ieave of this Hon’ble Tribunal,
would be raised at the time of oral submissions.

it is, therefore, humbly prayed that on acceptance of
this appeal, '

(i) The impugned Notifications No. SO(Police-
)HD/MKD/Levies/Misc./2020 & No. SO (Police-
I)HD/-3/Federal Levies 2021 dated 21-10-2021

- issued by respondent No. 2 be declared as illegal,
the same may be set aside. Consequently, the
appellant may be held entitled to complete his
service ill attéining 60 years of age in light with
Notification dated 14-07-2020.

Altemativeiy, the impugned ' notifications may be
_declared to be ineffective upon the rights of the
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appellant and the appellant be allowed to.
complete his serwce till attamtng 60 years of age.

i) Any other remedy though may not Spemt'cally
‘prayed for, but whtch circumstances of the case
‘would demand in the interests of justice, may also

be granted
|

- Appellant

‘Wali Akbar
Identified by counsels

Dr. Adnan Khan Barrister-at-Law,

Advocate Supreme Court of Pakistan.
: &

‘Umar Sadiq Advocate High Court

- ,Cet'tiﬁed that no such like appeal has earfier been filed before

this Hon'ble Tribunal on the-subject matter.

Appellant [

Wali Akbar



- BEFORE THE KHYBER RAKHTUPQ?WA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

&

Seﬁicé A_ppeal No. _:0f2023

WAl AKDRI e Appeltant

Government of Khyber Pakhtunkhwa and another

ceeenn ... RESpONdents

" AFFIDAVIT

- * 1, Wali Akbar (Appellant), do hereby solemnly affirm and

" declare that the contents of the above titled Appeal are true

and cor'rect to the ‘best of my knowledge and belief.

e --F'u'r_.th'efmor‘e, no such like 'appeal has earlier been filed.

" before this Hon'able Tfibuhal or elsewhere on this subject
matter - "‘

DEPON ?‘NT

Wali Akbar




- BEFORE THE KHYBE_RI. RA_KHTUNKHQSERV'CE
| TRlBUNAIL IPIESHAWAR CAMP COURT AT SWAT

- Service Appeal No.____.___ of2023

| | Wali Akbar e, R e Appellant

o Gove'r'rﬂm-ent of Khyber Pakhtunkhwa and another

...Respondents

. ADDRESSES OF THE PARTIES

. APPELLANT:

Wall Akbar Slo Jafar Rlo Islampur Saidu Sharif, District Swat
[Sepoy No. 56274] - | _
(NIC#15602_-4200214-1) © v (Celi## )

'RESPONDENTS:;

1) G'ov'ernme'nt of Khyber Pakhtunkhwa through Chief Secretary,
~ Civil Secretariat at Peshawar.. \
2): Govemment of Khyber through Secretary Home & Tribal Affairs
_ Department,. Civil Secretariat at Peshawar.
~ 3) Commandant Swat Levies/Deputy Commissioner, District Swat.

g o 1 messaniiasnniien Respondents

Appellaht \}T)
Wali Akbar '

Identif ed by counsels

R

Dr Adnan Khan Barrister-at-Law,
- Advocate Supreme Court of Pakistan.

G

-"Umar Sadig Advocate High Court
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OFF] CB OF THE DISTRICT COORDINATIDN OFFICER V'V'AT/
. COMMANDANT SWAT LEVIES.

no_ZUZY % pcojcst

ORDER

7z 14
AnA

(/2. /2010,

Dated . e {

As per recommendations of the Departmental Selection Co. ittee, the
District Coordination Officer/Commandant Swat Levies has been pleased to ] <y the
- appointment’ of the following candidates as Sepoy and others in BPS-05 plus usur |

against the vacant post with immediate effect as they a.rc f’ulﬁllcd the criteria:-

lowa \Jes

V4

V

RS,

| Date of | Height | Chest )
) o | . '} Birth |. Qualifl- Address chmgn
§/Nu | Name & FyNarne cation t ation
o o Ayab ' ' ; N ohalieh Kates  Vill  islampw, PA) 83, | e
|} pabir Klan st A unse | 54 [ 3760 | BAE eSS Gt v, Disn Svn ‘ Sewoy
- } Ghallah: Potoh {, Vil Glampur, MO: Sakk
2 | walt Akbar s/ Jufee V| 1521978 | $6% | 34x37 | 10% 1 g i Tehe patw at, Disu Swet ) Sepoy
Caeim K b, hellsh: Mi4 Jo Xiel, Vill: Lshempw, P 1 o
4 :11:::::::3 I::::sil o | 1AN9ED | 7% | 38x40 | BA ) gy Shsif, 9 . Baboaal, Disn Swal R
< K Saiw Shenil. Teh: -
< ?bfld Waliab g0 Yar 1iasioso | 58 3254 10 :‘-islmsﬁ;m?g Ji; PAO: Saivw § ¢ Seps, !
)] s 4
' i Akbgr Ali slu o Vil Gogdars,! /O* Tarq Abe . Teh: Babomal | o
3 . 14-1984 | S7 ] am3s 1 dau | ) poy
» atd Parvesh . oit vt
l Tuhammad Pare | Vil oumpu A0 Sadu Shan., Toh Babozan | o,
6 Awir Zeb o Mion Gul 3-4-1980 5.5 _ RITRE ] FSe¢ it st . Supuy
g7 ; i h bed, 170 Abed, Teh | Scpoy
7 [ZocAlunRiwsio | gy | s7s | dp0e |0t B Smens e (70 Fabue POy
. . 1 .
) Wascem Sujmlt sfo wuer . v | 33 F.A Mubali 4 Bagh Taj Chawk, Vill; Mingore, O: | Sepoy
B Muhammad Ayub Khon 1w _9‘ 514 | 3335 ’ ::mw JTeh: B, wozai, l:‘[::; f;:; T
B e R T I e e et s Sy
Vil S idu Shail, PO, Saldu Shadf Toh,
TTo | Aun Ulioh o Jamalioh™ | 1974 978 | 5.3 | 36xas | 10% | o T e aldu Shadl. Teh. | Sepoy
= . . MohsiR . Lballq Abud T8) Chowk, Minngua,
Lie .| Fesst sl Sacr G- Ts30 | 55t | 32 | 108 | N e i S | Sepey
: - T Vill \swopw, P2 | S¢
Rt S : v ) e
13 gjl:::;hh o Shusil v | mnga 1S 35x38 1o rgd“l!;hhbﬁ;:‘;:hgimﬂsl;\?mw F/): Kahmm Sepay
- o . - -
14 ::ll:‘t:.:l!‘ll::l:l:dsfu kha::ia 15731985 5.6 33135 1o* I:::::h} cll.llsrmn Khe;hlrél:“th‘lmon PRO; Sepoy
T e K R e s e paborst pist St I PO Sepoy
16 i:"‘"f’““" o UM | Sonee0 | s | smas | A gl R el T
\1 E:;;:l:‘:;;:?;bn';‘ 31411978 5.3Y M yik 10* ;nl!. simDhiTném. PO Swidu Shanl, Teh: Scpoy
Ghufran Utlah s/ . Vill: Kandao Shokhdars, PO: Matia, Teh: Matia,
9, (smait Khan 203/1986 § 5-9% | 36x3 i FA Distt Swat - Sepoy
|t Ko TS o | s | 00 | | e i, G, I R, 5 | O
Sami Ullah sfo Syed R Mohalish: Maikan, Vilt. Manglor, PO Mm;um
L] o W7 3
Zf Akbar Khon v V171986 1 5-5%4 | Mx36 1o Teh I.llbozal Distt Swm Barber
{ B .
3 J I, ]_ 5 »
e i '
4. 1
[ ] f |;
. K
. .( 3 "
. - - .
. -' .rl >
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1 Th i?’rcc;u tment. 'will bc subjcct to t.he venl'ca.tlon of antcccdcms ol’ the apphcanl [rorn
the cdnc;:rned~ageuctcs ‘and pmv:s{on ‘of Medical fitness Cemficate. Y

ellowéd to’ res[gn feorri. the service one mon 'i:rioflriot.'ii::'é and'-i'n? '

casc “of H:algnnt.!on wlthout nottcc AW months Pay/allowances il-eny"; shall be l’orfcitcd m

§ I'avour of: Govcmment' Y
heu: scmccs can bc‘tcmmatcd« at any tlmc m case l.helr pcrl'ormance :s~-|’ound un
Px

. ‘_’. = e o4 e

should }om dulleswnhm onc week of the tssue ol’ this orcler. QA :
Height'in. tjoithe: canc}ndatcs nppca.red at s, No. 6 10, 11 ‘15,17 20 and’ 21
" granted: by’ SAFRAN. fsla;nabad “yice Notification 'No." F- .4{S) Lxmoos
stan‘States-& Fronm:r Reglon Dlwsion datcd 26 01- 2010

e

"'. <7 1COM MANDANT swa'r.l.mss., T

aakbenatt o .
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hmmcofmemw&oonfmcdbySecnon9ofﬂm PATA Lewes Force

Rogu.l&tlon 2012 fhe Prqvmclally GOVunmdnt of K.hyber Pakhmnkhwa is pleased to
'mnkntheﬁqﬁwlnsnﬁes,nnmcly-‘ T : _
' $hort tltl; and’ commem;ement (1) 'Ihcse mles may be- callad Provincially k
- Admkﬂstruth Tribal ‘Adsas (PA'I‘A) Bedeml Levies Force Service (A;nended) Rules, -
1 (2083, LT

L (2) They shall enme into fome at once.

Deﬂnitlon:- (1) In thﬂw Rnim. unlm fhe context otherwise reqmre, the followmg

R AN

"i35€;(;

- exercise in his. mpectwc Junsdlctmn such power and perform such -

. powersandpa-fmmmchfunchoasmnybepmmbedmdwhoshallbe.

TIRES
KR £
S N
;“’?jgtﬁ'i-

.@-?

- ' “Schgd:ulé" mm the Schedule appended to these rules’

o _‘expmmon shﬂll hav; the mumfng hetcby m;pectwdy -assigned to thc.m. namely -

: 'c.') )

“AppOlnnng Authority" means’ lhe appomtmg authority specnﬁed in rule-4;

conmsnannt”mmnsCommmdnntofﬁmFom‘whoshnllbethe

Dcpmy Commismonet in m mpectlve jurlsdlction,

DBP!EY Comnmdmf (Opdmhon)" means as A.mstant Comm:ss:oner or '.I-I.

any nﬂieer oi‘the D:stmt dwgnmod as such by the provmc:ai govemment
who shall be Dcptny Commnndant (Operation) of, the Foree in PATA, to

ﬁmcnons a8 may be prescnbed and who shall” be mpons:ble to the
Commnndant foropcmhonalmntters of the Force in PATA.

Dcpmy Commm:dant (Admmlsmhon)“ means quty Commandant
(Admnmstratmn) of the Force. who shall be an ofﬁcer of the’ provincial

govemmentorany officcr of the District designated as such by the

provmcml govemmmt 't exercise in his n:spect:ve jurisdiction such

mponmblc to thc Commmdant in. adm.lmstranon and estabhshment

ks . mam:rs ofthe Fomc ‘in PATA

“Gmm" menns tﬁe Govmmmt of Khyber Pﬁkhtmﬂchwn, 4

“Home Depumnem" meam menc:al Home & Tnbunal Affalrs

, lnihalmnhnqnt”mm appomtment made othe%i- than by promotion or

- ‘ . . J
oo

.t '
-

&FT

3

P L L L
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CHEDULE—I]I

See Rn[e 17 -

Postlluink

~ Lengthof semedAge{

,1‘ SubednrMn,}or(,BS-IG)

38 yem mm or 03°years gervice as Subedar bﬂnjor or 60

Subbdnl' (BS-B)

3Syears

garvlee or 03 yurs Service as Subedar or 57 ywj |

whlchovef is earlier

'32yem
Yﬁf’lsﬂ

wl\ichowrisurlwr

sahuce or 03 yean ‘service as th Subedar or 54 \ '

.Y_a \NubSubedar(BS-ll)
\4 Hma{dar(BS-S)

29yursmwor03

wlmhevﬂwearlm

years mimas}-lgvaldar or 51 yeo.rsl _

‘r

REGEH

\‘26 years service o 03 years service as ank or A8 years. agj

wh;clmcflspuher

ﬂymrsmmnw‘.’.
whichevenseulnr

ymmmasl.!NukoMS yearsa.ge

I ZOym survieaor 47 years 8ge whmhm'er is earlier
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S ‘Hpal Affalra Department : .
R .-D_a'led_.aésrlawa'rme12“necember.gzo1a

"Home & T

oS cheduledl] of Rulea-17 under Para of f1o
R“"’:'q?“.‘?'”m‘ ] !_

‘Rule-24 of. the

oL " | Gueta

8 Pl'd'ﬂﬂ Direst -QUIII cation . 4
\"tlén - Quoh\ . .

. year senvice: 1. \ - \
\

\Mmté e |

"<t refires as per Schedule-iti or 0Pt for
2 fnd N0 axtension beyond rgtlrement

, SMQ:*_(B&'\S) e

- &R, | Bubedar ajor (BS-18)

3t 'yea'-rs".u-l service or 60 years of 29¢ whichever is eadier

T Subedar (B-11)..,_

35 years', of service of 60 years of age whichever is eariier
33 years' otsqwleem 50 years of age whichever is aariler

3 yws'_dmmauyeanofagowh}diworis earlier

STl

28 ! pfnmvbﬂ'o,r-ﬁﬂ ars of
yeam of service-of B0 years of

a@'qummam'w

ot I8 earlier
ia eariier
e whicheveris earler
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'NOTIFICATION
Dmd Pahamr the 14-07-2020

_ "No SO (Pohcq-IDHDIl-S' In exerclse of the power conferred by Soctlon 9 of the
o Provmcmlly Admm:sterad Tnbal An:as Levnes I-‘o:oc Regnﬂanon 2012, thc Govemnment
'_ “of ﬂm Khyber Pnkhtunkhwa is plcased 10 dxrect ﬂm in the Provincially Administered
, "rnbal Areas @ATA) | Federal Levies: Foros - Service (Amended) Rnles. 2013, the

fo]lowmg ﬁn:thm: amendmum ahtll be madé. nnmely

N ,;".:1‘7","3@ ent.-— All LJ;Vles Pc:sona.l shall retire . from service on
m:tammg thenage of supe;annuatlon i.e sixty (60) years or they may opt -

3 for ret:remmtaﬁ:a eomplenon of twenty-ﬁve (25) yesrs rcgular service,
AR 5_): Sche&lﬂe-mshall Be'__d_'el_eted. o
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KO! ‘evles s g

e, conterred by
' Governmem of
. Levnes Forc& Senﬂce

"N be rnade namehr- -

Khyber Pakhlunkhwa is pleased

o -;s.“-,'--'a
_!nlhesaldmles- A
1. InRuieA sub-ule {1),metomm

Secuon-a of the’ PATA Levies Force Regulation.

in . axerclise of '}the
2012. the Pravincial

powers

to direct that 1n the PATA Fedaral

(Arnended] Ruias 2013 the foliowing mrther amendmants shali

shal'a pbe sY ybstituted. narnely

e carnmandanl shau‘bg the appolnllng authorny for initial
rabmltmgnl and promqlhﬂ up to the rank of 5ubedar'
1 ;.. L rovidad thal the appoiniing suthority lor'purpdse of
1. promolion 10 the posla of. Subadar Maior and Suparinlandams shslt be
:}! Secretaq Hpme ﬁepamnenl i ;
“"' . 2 For Rule 17 the (ollamng shall be subsl‘tuled namely: ’ .
{ ' SR 47, Ratlrarnant; N’s\.ew pauo léhaﬂ calire as per’ Schedu\_a-\u and no
E - ' pxtenston n aewica rmtirpmem shall be grente ed". :
Far Sc.hedme-lll. the tolmﬂng ghall ba substituted, narnely
: "Sch-dul.-lll L. ,
N  [seer rule 1
N:me oi ma Postf Ranu \ Wuon for Prornotlon : 'Ill..en'gth.oi Ser\r\ce“
. ., ! nan
ubedar Maior (Bs-’iﬁj _Qn ihe - basis of Senlority
Illness from, amongst
promow Toarty”
S , c ol { Senorly CUIn Fiiness in | marvice
T S SRR RIS | the lol!owlng mannat, | sergce 2% subsdar Of
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5 . . quakication. and . .
SRY A - 7 iy Fiy - Rercent” (50%) from | -
o . F I ‘nr‘r!wslﬂaugaldars.-' -_ N
-.:.. ’ b .t .‘ :r':-:l‘.-' . -":"'." Lo wl o ¢ * . " - - - '= ‘ - - - - . J I ‘
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Thirt
or T

ne yasrs service

Ona yéars of sge, - -

‘ne

| -_1_‘,-.'-‘ E L o whichevet Is oudier, .
garvica or. Thraa years . .
_uwbl,nﬂlﬂwﬂ‘m-
. 1 Bight yeurs of aie,: .

ek (85 06) SR S —

- s
. Yoo d

.| whichever is eatler.

| whichevst ls eartief,

years service . 1.
a8 Hawaldar ot Fitty |

Twenty Seven'ysars .
service or Thiee years
service =s LUNaik of

Porty Five years of age.

S| Twenty yoaars .

garvice or Forty T
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e e ' . | is eadier”
e T e T " SECRETARY.TO - -
oL e e GOVERNMENT OF KHYB R PAKHTUNKHWA,
T e s * . HOME & TRIBAL AFFAIRS DEPARTMENT
.1 L. '3; Principal Secretary {o the-Govemox, KhyberPakhtunkhwa,. . -~
s, 2 Principal Secretary lo the Ctilel:Minisier, Khyber Pakhtunkhwa. .
SRR X MMmhigW‘Wmemmme‘tthyban-khmnw.'
. A ngb&ﬂ¢'FMtrmMFemr : : BRI .
S -850 Al Commissioners, Knyber Pakhtunkhwa, ‘
IR - % Moqwlvf;owﬁlpplmeq.‘x}wbazﬁhlﬂum: ,
L - 7, Piovincial Police Officers, Klwtger_l?imm "

'I- -’- ) .

e
-

Lo T e T&'mgt-i_BSIed'_td.ﬂUM-hQ abave Notificalion in the Extra Ordinary Gazetteof *
.l er Pakhtunkhiwa and smt'su_lgqp_i_i:; {Printed) of the same 0 the Home )

{Police-1i) .
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© |MNe. | < . ‘Rank' ..

’ o N Yeors of ope whichever s porier,
12 Subedar {RS:14) -Thiny five Yeors of sarvice or Five Yeors' sﬁceoshbeaaaswvwmol
i oge whichever is eorler.
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- In exercise of Ihe powers

'.'-_'_:_conferred by Seehon-9 of :the PATA Lewes Force Re{guial:on. 2012; and in
e coniinuehcﬁ pf, © this

.'_'n)HDmmﬂevies/Mscmzo dmed 22-03-2021

deporlmanl nolif'col:qn No.! SO(Porce-
the Rrovmclul Govemment

of: Khybef PQkh!unkhwu is pledsed 10 direct Ihal iin ihe PATA Federol

| -Levies Force Service (Amended} Rules; 2013 the follcnm{'ug further amendments
: Shcnll be'made. nc:mely O : !
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Principral Sectetdiy 16 the Govertior, Khyber PokhIURKhWO., i

Prindipel Sectefory to the Chief Minister, Khyber pakhtunkhwa.

- 'All Adminisirative Secretaries 1o Goveinmeni of Khyber pakhlunkhwa.

_ Registrar, Peshawar High. Court, Peshawar.

. Al Commyssloners. Khyber pokhuhkhwa. .
- Al Depuly. Commissianers, Khyber Pakhtunkhwa.”

Prqvihc‘:idl.Poﬂcé ‘Officers; Knyber Pakhtunkhwa. .
Al Heads of Aftached Departmerit in.Khyber Pakhlunkhwa.
PSO to the Chi‘ej.Secreioq‘. Khyber Pokhtunkhwa.

e, _;o_uc_:couh'tanme.jnarqi..knyber pakhjunkhwa. i
- 11, Direction information: ghyber Pakhlupkiwg. . Lo
T 12 The Manhger Gdvernment Prinfing & Stationery nganmeni. Khyber
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‘Pakhtunktwd, He is requested 1o pubfish ihe above Notificatian in the '@Ex\m
-Ordinary Gozetje of Khyber Pakhiunkhwa ond supply 50 coples {Printed) of
the.same Yo fhe Home Deporiment, 3 i

" gectidn Officer (Police-ll)
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PESHAWAR HIGH COURT PESHAWAR.

- (JUDICIALDEPARTMBN'I‘)
. WP.No367-M/2021 with IR,
- CMNo4.1053/2021 & 1183/2022.

" Dateofhearing — 20112022,
' Barrister Dr.Adnan for petitioners.
B Mr. Saqlb Raza, A.A.G for the respondents.

: 'mmguﬁ_uau._é._ Through tis
slngle judgment. we shall also decide the
oonnected writ peﬂtlons bearing Nos.337-

2021, 406-2021, | 503-M/2021, 514-

_ .MI2021 518-M/2021 450~M/2021 601-

MaQO?‘I 661- M/2021 632- M/2021, 919-

/2021, 1222-M/2021, 1252-M/2021, 2210-

.' /2021, 2013-P/2021, 5092-P/2021, 5423-
- PrRo21, and 5424-P/2021 & adjudication
of a commen question of law and fact is

S invo!ifed in all th'e' pe'tltions. wherein the
; peﬂﬁoners have ehallenged the vires of

T nohﬂcation No.. _- 0_- (Police-ll) HD/

_r-.lwhereby on the basls of. |mpugned ofﬁoe

XAM
Peshaway H,

M/2021 968 M/2021, 980- /2021, 1221- -

..MKDILeviesJMlsnlzbzo dated 22.03.2021 .

order bearing No.i28/DC/CSL  dated

S
i ourt

ctr

L
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L'".|20042021 they have been retired from
senrioa wlth further prayer that they be
reinstated into servics from the date of their
ri.ﬂ?ément':d’éd 042021 with all back
beneﬁts ‘In alternaﬁve they have prayed
 that the respondents be directed to treat
- :_them at par with erstwhne Federal Levies of
 Federally Administiated Tribal Area (FATA)
- arid; absorb the_m in police and; grant them
: o fl_ill | i:.énsioharﬁl benaﬁts .- -

2. Likewise in  W.P.Nos.333-M/2021,
334-M2021, - 335-M2021, 338-M2021, -
345-M/2021, '1026-M/2021, 1035-M/2021,

. 1187-M2021, 1206-M2021, 1207-M12021,

. -‘34-w2022 212-M/202 and 993-P/2022 the

‘ petlhoners have mads the following prayer:

. I‘-‘Onacceptancoofthfsmft

T S ', peﬂﬂon.ﬂwlmpugmdﬂoﬂﬂcaﬂon

I Y - (Police-l) HD/ MKD/Levies/

. 'th/zozohlga!ngtfmandm

 fundamental rights gueranteed by

.~ the Constitution '~ of Islamic

' Republic of Pakistan, 1973, may

e _bo deciared lijegal vold' ab Initio

: .-',andofnobgaloﬂoctson the
) ,rightlofﬂnpeﬂﬂonm"

ATTE
EXAMI
| PashawarH Eeouﬂ C_T'_C
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. Similry, In COC Nos.38-W2021 in

W.PNO.367-M/2021 and COC No.436-
 Pr2022 in W.P.No.1335-P/2022 petitioners
| --seek - initiation of oontempt of court

:'_prooeddln_gsl ag_a_i_nst -the respondents for
) '_vldlai':in-g‘ the - order of this court dated

' 21,04.2021 passed in W.P.No.367-M2021.
3 ;Brlef-fadté di“ the dﬂée('s) are that the

' "_"I'petltloners were appolnted in the “Swat
A Levies Force as Sepoys efc. and presently
- 'I,.tem_'ns and conditions of their services are

.. regulated by *Provinclally Administrated
e Trildal Areds Levies Force Regutation 2012" -

whereunder besldee PATA Levies Force .
- Rules, 2012, PATA Levies Force Service
- (Amended) Rules 2613-were also framed.

Rule 17 of the Amended Rules 2013, deals

-w!th the retirement of pelsonnel of the
| -foroe which was amended vide notification
; _Idated 12.12.2013 in the manner that “Alf

the personnel sha!l mﬂm as per

o Schedulo-m and no extensfon in servlce
L "'b__ayupd mﬁmmerptshdﬂbegmntod”. On
- 1407.2020, vide Nolification  No.SO

ATTE

. EXA
' E‘.eshawar ourt
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"(éqlldd-lleDI'143, “re 17 was further

aih?nd_ed bydeletlngschedule—lv as "All
unifom:ed n‘m':-a'sﬁall rnﬂre from service

on aﬂ‘aln!ng tho age of supemnnuaﬂon‘

: Ie SIxty (80) mrs or they may opt for

: 'mﬂmment after compleﬂon of twenty-

| ﬁ\?e {25) yoars regular service”,

- Themafter ‘once again through certain

- modlﬂcatlons_ rule, 17 was amended by

giving life to the deleted schedule-lll of the
. rules 2013 as under-
| '?Réﬂﬁnient; All levy personnel
shall retire as per Schedule-lil
and’ no -extension In service
o after - reﬂrament shall  be
! granted.”
7 4. Be[ng aggrleved fom the ibid
o amendment the pehtloners have filed the
_instant petlﬁons : _
S 5 Pursuant to the dlrections of this

‘_'- oourt respondants have ﬂled their parawise
L commems whereln !ssuance of the desired
. wrlts has been opposed

8. Leamad oounsel representing the

- _peﬁlioners vehemenﬂy argued that the

T R ATT ED C
o Bashawar igh couri
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. .'ir-npls.lgned Ndﬁﬁéaﬁon lé arbltrary. perverse,
© llegal, Issued wiﬂmut lawful authority and
'ma!a fide mtenﬂon just to .deprive the

" petitioners of their vested rights accrued in

their * favour hencé violative of their

' ‘fundamental rlghts guaranteed under the

- "Constltutson and thus not sustainable in the -

eye qf law -Th_a_t ﬁ'_lp_ugh the impugned

s I-'thi-ﬂct-_nﬁor‘\ was issued under the regulation

7 2012. However, after the 25" Constiutional

""" amendment, the said regulation does not

Hold ' ﬂéld 'ﬂ;ereforé.  the impugned
SRR Notlflcatlon i Ilabletobeset aside,

7. Conversely, © worthy AAG

L _representing-' the respondﬁnts opposed the
o arguments 50 advanoed by leamed counsel

- represenﬁng the petltloners at the bar while .
. arguing’ that after the 25“? amendment the
' Frbvihdal Assembly | passed the

- ',,'_eonﬁnuauon of laws Ait No.111 of 2019
" through which the: laws applicable 1o

- erstwhile PATA were allowed 1o continue
'Including 'Provinclal Admfnistemd Tﬁbal
R Amas Levies Force Regu!aﬁ‘on, 2012" and;

| ATTE@
. EXAMI
o Peshawar H ours




therefore the impugned Notification was-
.' 'Issued per law whlch -does not require any
'-Intexference by thls court In Hs writ

| ,jurlsdicﬂon under  Article 19 of the

Conslituﬂon Further peth‘.loners ars Civil

:_'Servants and ‘matter in quesﬁon revolves
| _,around the terms and conditions of their
: _senrloe which Is the exclushre domaln of -

B . the Semoe. Trlbunal as such the

4

o jurisdiction. of this court is barred given the

__'-_'expncit provlsion of Article 212 of the
"+ Constitution. "

8. * Heard. Record perused. -

9, v'Beforé‘digc_hjsgin'g merits of the case
 we. deem it ‘appropriate to discuss the
backgrpqnd‘ 'of:-ﬁe,'maﬁer in hand to
' '-'pl"operly oompféhénd the issue involved

. therein. it Is worth menﬁoning that earller
1he servlces of lhe Levies Force were deait
wiﬂ'l under the Frontier fnagular Corps

' {FIC) nules, 1962 which was substituted by
" the *Provincial Administersd_ Tribal Areas
- i -L@ﬁq& Force .-R_egb}ébfon; 2012" (regulation)
arlnd-.‘l.ir__ider tha Isa'id r,egﬂiqﬂon "PATA Levies

LD h e e EXAMIN

Pashawar High ¢°““



| ."_',Fome (seMco) Rules, 2012 were framed

| for Provincial Lovies Fome While separate
Zsenrloe rules were also framed thereunde{

for PATA Fedem! LeWes Foroe performing

. duties In "PATA" known as *PATA Federal

Levfes Force Semoe {Amended) Rules

' 2013. Rule 17 of the ibid rules deals with

: _t_h,e_‘ ne_tirgmgnt of_* thel- Levies personnel

. which was amended from time totime,
I.:.-_:-Hﬁ\'vever. 'ﬁéﬁﬂoners have become

- aggneved from the impugned Notification

'vlde which the’ peﬂﬂoners retirement age

| - -was altered whmh is challenged by them
: ~ through Instant petltlons
3 "-10'.I' The .,_rrllam oontentlon of the
g péﬁtloners_ls that after 25" amendment the |
 -regulation has lost Its efficacy and sancity
: énd has beopme.redﬁﬁdant, therefore, the
‘.In'ipugn_lecl'- j amgn&@ent _under the said
e fpgulgﬁon .Isl‘iﬂegal belng void ab initio, t Is
. worth '.In'i'entiqninglj that .ﬁfter the 25M
| _'-éfnendmém In 2018, 'both FATA & PATA
: . wWere merged ln the provlnoe of Khyber
o Pald1tunkhwa and Fedem! Levies Force

o ATTES'@
o EXAMIN
., - 'Peshawar Hig

€

C 'Tb



woddng in FATA was merged into the
'.mgular police of the provlnce Albslt, in
v Maiakand Dwision Levies Forcs 1s. st
R ﬁregulated by ‘PATA.Fedeml'Levies Force
o ‘Servios: (Amended) Rules 2013 in view of
‘ -the Khyber Pakhtunkhwa Act No 111 of

2019 'through whlch the laws prevalent in

* erstwhile PATA at the time of 25"
'- _amendment were allowed to continue
% including regulatlon 2012 which still holds
" ' ihe field and as such the same is a valid
o 'Iin'stllur‘nent' Therefore impugned
Nohﬁcation was issued by the respondents
| withlawtul authority,
“11.." Moving fjtaw;rlq"me status of the
:' pe‘ti_tiorie;s itis worth r'n_'_ermomng that earllier
" this._court I-wr_ille-"d'ecldlng- WP No 528-
| mms (:km&mﬂah'é case) detarmined the
| status of personnel of- the Provincial Levies

'Fome as that of civll servants in the

L _followlng terms .

'19 The Provincia! Levies Force .
- (“Forco") was grantsd statutory
Qoverv tirough Khyber
: _Pakhtunkhw_a ‘Regulation No.1 of

; - . BEXAMI
_ Pes’hawarH ourn



. 2014 ("Regulation”) Paragraph
. -.No.3 of the Regulation envisages.
" for constitution and establishment
. of the Forve and its funtions; For

.'ease reference paragraph Nos. 3
' ‘and 4 of the Regulation are

" . reproduced as tnder- -
_ *3.. Power fo .constitute and
 malintaln by the Force and Its

L

(o)

(d).
. “amested criminals;
~generally maintaining law end order
Providing mobile escort fo VIPs;

(©

o

. (9
)
0

- ﬂmcﬂons-— (1) Govemnment may

consﬂtuto and maintan a Force for
pe:fonnfng the foﬂoudng functions,
namebr

ensudng secumy of roads in PATA;
ensudng secun‘ty and manning of

guerdfng Govemment institutions
and fnstaﬂaﬂms, -

ensuring  security o Jalls and

aﬁ#—undggﬁng ) activities especially
ﬂmbé:_' sb'.tugg!ing; x

destruction of illicit crops;

éenrir_rg of summons or procedures;
faid and ambush; and

© such other functions as Govemment
’may, by noﬁﬁcaﬂon In the official

- Gazetts, require the Fore fo
pertorm. -

(2) . -In'discharge of their functions,
qﬂigem and staff of the Force shall

Peshawar High Court
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b guided in acoordance with this
Rogulaﬁon and the rules,

. (3 The ‘head of the Force shall
| ,"bé‘Commandant in' his respective
. jurisdiction.

(4).  Secretary fo Govemment,

" Home and’ Tribal Affairs Department
_ "shaubemeeompetent auﬂrorityof
. the Force, .

' (5) - The Fon::e ‘shall consist of
... such” ranks and number of officers
Iland members and shaﬂ be

consﬂmtad in-such manner as may

‘_ bepmscﬁbedbymles
" {6) .. The oﬂi‘cem and membem of

the Fomq shatf receive such pay,

" pension, allowances and other
© . remunerations and shall enjoy such

‘Teave and other privﬂeges as may be

.pmsmbedbymles
. (7} The officers and members of
_ ‘_meFomeshaﬂwaarsuchunifmmas
. .may be. prasc:fbed by rules or
" Instructions.

(8) The adm.fnlstmtion of the

' Force shall ivqs{ In the Commandant -

i his jurisdiction who  shall
.administer it-in accordance with the

- pmvfsﬁons of this Ragulaﬂon rules

and instructions. .

'8 The Comh:andanr shall

" examfse his powers and perform his
_ mms under the general

supeMsion .and dmcﬁons of

X Govemmenf. éa _

ATTEs
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F'Bshawar H our




et

.. S
‘T-F'.I" -e T
v

.{,\"

RS { B

'4.'. Pom and dutles * of
- officers and munbon of the
| 'Fom-—Anoﬂioerormemborofﬂte

N 'Forcesha!l-
)

take eﬂactfva measures for ensuring

. securlty of assigned jurisdiction ehd

for safeguerding against acts of

" unfawtul interference;

(®)°

prevent unauthorized persons and

. vehicles from access fo the territorial
. jurlsdiction; o

(e

(e)

takeeﬂocﬂirameamsfor

_ preventing sabotage placement of

car Qombs. bﬂer bombs, dangerous
article and cemiage of arms and

. ammunition iito merestﬂcted area;
@

use such arms and ammunition and
equipment as may be authorized by

the . ‘Commandant. or an omoer

authorized by him;

-search and .anagt without warmant

any person ‘who he suspects of
endangering or - affempling fo

~ endanger or having endangered the
. safety of an installation and may use

such force as may be necessaty in

- the discharge of h!s aforasaid-duﬂas;

0

.and

perform such other Ioga! ﬁmcbons as

. the oompefent authonty may require
~_him to perform”.

_.20._,;_ “The closel perusal of the

Regulation would clearly show

" that the que is recelving its

salary from the Provincial

ATTE
EXA
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o Exchequer and ~ performs the
e _.pollclng servioe in the erstwhile

P opATA
- 21, Having sald 1hls ‘we would
now refer to the cmclal issue as to

'- - whéther the employees of the
. Force can be termed as a civil

“sérvants and as such they cannot .

- -maintain a oonsﬂtutional petition
o before this Court:for enforcement

of 1.’ne terms & oonditions of thelr

e vservioe

22, The_ - oonnota_tion “civil

,\ 'sérvant' is defined and explained -

in respect to the Province of

“ " Khyber Pakhtunkhwa, in the Civil

Servants Acl. 1973 (“Act, 1973").

- For ease . neferanee we would

_ refer‘to Sechon 2 (b) of Act, 1973,

which reads as under-
2, Deﬁnfbons.—-(‘!) in this ect’

- unless ' the . confext otherwise
‘requires the " following expressions

‘shall. have the meanings hereby

- respectively assigned to them, that is
‘fo say- '

(a}
- by

.....................

_ "dv_ff servant” means a person who Is

a member. of a civil service of the

- Provfnoe or who holds a civil post in

' I‘:‘connecﬁan with the affalrs of the

. -'Province, but does not include—

- ATTEST
. EXAMINEF ‘
- ., Peshawar High Court
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1

apomonmlsondeputaﬁontoﬂm

g PmWnceﬂomﬂ:oFaderaﬂonorany

"oﬂ:aerwnoeoromeraub‘mﬂtr
i)

" '+ contract, or on work charged basis,
- orwhols pakd from contingencies; or
)y

apersmwtlofsempfoyadon

a person who Is a “worker” or
“‘workman® as ‘defined in the

* . Factorles -Act, 1934 (Act XXV of

1934), - or .the-- Workman's

-Compensation Act; 1923 (Act VIll of

1 923)'

B 23; 'I11e perusal of the definition

5 . would shc_n_n that a. member of a
. civil " service of the Province or

. who holds  a. cvil post In

connection with fﬁe affairs of the
Provmce Is chrll servant. All

_ .'Paklstan Sewlces are explained

in Aﬂide 260 of the Constitution,
L 'whnch reads as under-

ersanssernaers’ -

SEANNAsAINNNSNarassea I araaddasitarnrandbsaissae
T R PR P PPy DY PR PP YA
0040‘l‘..}f...“.']nl.lalnl.l --------------------

----------------------

“service of Pakistan’ means any

©_sefvice, postoroﬂioem connection

'MmmeaﬂhfrsoftheFedemtion or

‘of & Province, aend includes an All-

" Pakistan Service, service in the
‘Amed Forces and any other service

IldoclamdtoboaseMoaofPaldstan
‘ -byorunderAct of[Ma}Ils-e-.Shoora

ATTE

. EXAMI
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(Parfisment)] or.of a Provincil
. ' | '
Assembly, but does not inciude

" sorvics . as  Speaker, Deputy
Speaker,  Chaimman,  Deputy

- Chairman, Prime Minister, Federal
" ‘Minister, Minister of State, Chiof
" Miister,  Provincial  Minister
‘[Attorney-General], - [Advocate-

General],] Parfiament Secretary] or

'[Chairman or. member of a Law
- Commfsslon Chafnnan or member
" of the Counill’ of islamic Idéology,
 Special ' Assistant fo the Prime
 Minister, Adviser to the Prime
" Minister, Special Assistant fo a Chief

Minister, Adviser to a Chief Minister]

- or member of a. House or a

Provincial Assemb!y'

- Whereas Arlicle 240 of the

Consﬂmtlon enviuges that:-
“240. Subject to the Constitution, the

- appointmenfs fo and the conditions
-  of service of persons In the service
' .ofPa!dstan aha!!be determined -

() E aerspeseraraancans

" (5) - in the case of the services of

& Province. and posts in connection

-wimfheaﬂhfrsofavamoe,byor .
.under Act’ of the " Provincial

Assembly

. Explanaﬂon- in !his Article, *All-
Paldstan Service” means a service

‘ "‘oommon fo the Federation and the .
. -Proﬂnoes, whfoh was in existence
E immeo?afaly befom the commencing

'“ ATTEW
T A
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day or which may be created by Act
of [Majlis-6~Shoodra (Parliament)].

24, The Phrase *performing in
connection - with the affairs of -

" " Federation or for- present matter
: Provinoe was’

F Sugar Mlis &
td., Tokht Bhai and 10

a (PLD 1975 Supreme Court 244),
I the sald judgment the Apex

Court has he!d
'Now, what Is. meant by the phmse

. _ potfonning ﬁmcﬂons in connection
- Wfthﬂreaﬂ'afrsofﬂleFedoraﬂonora
: Provfnce rs clear that the

reforance is to goyammante! or Stafte
fimcﬁdns [involving, in one from or
another an e!emem of ‘exercise of

" public. power, The functions may be

_the tmd:'bo:_:a_f police functions of the

. State, involving the maintenance of
..~ law and .order end other regulatory

.écﬂ\dﬂes.' or ‘they may comprise
functfons pedain!ng fo economic
dembment . social waﬂhm

~.education, public. utility service and
“other Stats enterprises of ean

industrial  or commercial nature.

. Ordinariy, these functions would be

pe;fommd by persons or agencies

: 'directly appointed, controfled and
- . financed by the State, le., by the

= ATT
o T Exa

elaborately
“explained in " the case of
. Salshuddin and_2 others vs,
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. Foderal Gonment or & Provincial

' Govemment~ .

_ 25." Admlttedly as evident from
" the: bare reading of paragraph-3 &
4 of the Regulatlon the present

_' 'peﬂﬂoners are performing policing

B _. servlce ln the erstwhile tribal area,
g however, thelr tems and
'.oonditions are belng regulating
' through ‘Regulation No.1 of 2014
‘and after the. omission of Article
.' .247 from the Constitutlon. through
"a provmcial.;statute i.e. the Khyber
"anﬁnuaﬂdn of Laws In the
- Erstwhile Provincially Administered

| Tribal Areas Act, 2018: (Khyber
Pakhtunkhwa Act No. Iif of 2018),
< the operation of Regulatlon No.1 of

2014 was conﬁnued Thus, the

"essentlal crlteria for being a civil

_ senrant is that the person holding

" the post must perform his functions

" In connection with the affairs of

Federaiion!Pfovihce and the terms

" and conditions of his service

should be'deiem-\ihed by or under
the Act of Parliament/Provinclal .

. Assembly. The Apex Court in the
- case of Fedoration of Pakistan

M,

Ista nd.

1

- ATTES
Lo .. - EXAMI
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(1998 SCMR 1081), while dealing
'+ with the' case of an employee of
- Pakistan Rangers has observed

that:

" T...Perusal of thess rules clearly
- shows that they are all embracing,
" and therefore, under the amendment
" of section 1 of the Pakistan Rangers -

‘Ordinarice, these nules would prevail
over the Rules of 1973. The Pakistan

Rangers Ordinance was promulgated

_to constitute a' force called the

Pakistan Rangers for the protection of

" and  aintenance of order In the
'borderareas. Since with regard to the

sta,tus'of the members of the force the

" Pakistan Rangers Ordinancs Is silent,
_* thersfore, it can be safely said that
. the employses of the Pakistan
Rangers will be deemed to be civil

. servents as they are performing
| -dqtiés'!n connection with affairs of the

Federation and hence under the

... Service - Tribunels Act, 1973, an
| appeaf by a member of the Pakistan

Rangem ragarding a matter relating

. .loterms and condifions of his service
. Is oompetent before the Federal
o SeMce Tﬂbuna!.. x

- 28, ._Simllarly,.._ in the case of

. Commandant, © Erontler

- \-ATT'Esdﬁ;
~ _EXAMINE
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" _others (2018 SCMR 903), the
_ Hon'ble Apéx Court has elaborately
L exam(ned seche structure of the
- employees o . Frontier

COnstabuIary, whlch is established

‘ -_"under Fronﬂer,_ Constabulary Act
© (ActXIll) . of - 1915, Relevant.
. paragraphs of the said judgment
- .. are reproduced as under:-

%, Three " broad tests  for
o eetabﬂshl‘ng the ststus and character
Ll 'efa civll servant emeorge from the

" Constitutional mandate of the afore-

- going Articles. Firstly, under Article

" 240(a) . of -the  Constitution,

" appointments to ‘and the . terms and
_ '_eohavb'onsofservlceofmepemnsm

. .the - semce of Pakistan® are be

detenmned by “or under Act of

S ,Parﬁement. Secondly by virtue of
. Article. 260 of the Constitution,

seMee_of Paﬂsten means any

- service, post or office in connection

with the affairs of the Federation.

" Thirdly, under Article 212(1) (a) of the
' 'Constitution, the exclusive jurisdiction
' _itoadjudicatodfspurasm;atfngtome .
" terms and cenditions of persons, who

arelntheservieeofPeldsfanvests!n -

an. Admhlfstmﬁw Tribunal,” namely,

the Federal Semce Tribunal. Thess

. fests - arg mentfoned in the

Mu.mmad.ﬂu@n:ua:&elam_case

CATTE
EXAM
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- Ibld (at pp. 686-689 of the law report).
| ""The  definiion -of the term ‘civil
- servant’ in - the "Act adopts the

Consb‘tubbna!crﬂaﬁagﬁeninmﬂcle

I-260natodabovetomftomteﬂ7ata

pemonMrointoraﬂa holds a chil

---post'fnconnecﬂonmﬂwaﬂafrsof
. the ‘Federation” inclucing any such
~ post connecfeq with' defence, fo be &

. civil servant. The larger Bench has in
this respact taken the logical step to

. incorporate the requirements under
“Article. 240 (a) and 260 of the
" Constitution s the definitional criterla

-~ of the term “civil servant® (at p. 682 of
- thelaw report).

7. Having noticed .the qualifying
 criteria. of a civil -servant under the
" law, it Is appropriate now fo examine

the factual matrix of the present

- controversy. The FC was established

by the NWEP Constabulary Act, (Act-
Xill) of 1915 (*Constabulary Act).

- Section. 3 of the Constabulary Act
~ empowers the Federal Govemnment to

mainfafn ‘the FC as a force Tor the

;. befter pmtm:.fjon1 and administration of

the extemnal frontiers of Pakistan

" within the limits of or adjoining North-
- West anﬁer or any part thereof”.

Section 3-A of the Constabulary Act
authorises the Federal Government to

. employ the FC outside the limits of or
o adlolnlng fho 'North-West Frontier
N -.Pmyfnce in otherparts of Pakistan for

- ATT D
3 EXA
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" “the  better ' protection  and
- administration of those parts. Section
. 5(1).of the Act ibid vests the Federal

Government wrﬂ: .power fo appoint

- the Commandanf and other persons

inc!uding the Dfstnat Constabulary

 Offidors o Assistant Constabulery
_ -_jomqemofﬂrqfqmemoneormom
. districts. Section 6 dolegates to the

Commandant  and District

g Constabulary Officer the power to

appoint subordinate officers In the

" manner prescribed by Rules made

" under - the Act. The Federal

.. ‘Government  exercised ifs power
L .conferred by Section 21 of the
-Constabulary Adt, fo frama the NWFP

Constabu!aly K Rules, 1958

- ('Constabu!my Ru!es') In order fo

provide the tarms_ and conditions of
service of the officers and men in the

. 8 It will be observed that the

matter of terms and conditions of

service of the respondent-employees
"of the FC,. are. in the first place

regulated by the Constabulary Act

and a!aboratad pursuant therefo by
. the FC Rules The provisions made

" by the Constsbulary Rules are in
furtherance of and In exercise of the
- powaromfenadbyﬂw Conslabulary
.Act. Therofore, the ferms and
_'condfb'ons . of service of the
"employsesbfﬂmFCammsmfbed'

ATTE%ﬁ
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in the Act and the Rules.. The test leid

domhArﬂcleZ’Ma)ofﬂm

wltD 0w Constition’ requires  thet  the

it 7 appointment fo and the terms and

_ conditions of senice of posts in

:connecﬂon wfth the affalrs of the

" Foederafion end. of a senvice of

_ . 'Pakistan sha!!-_be. determined “by or

"7 under.an Adt of Parllament. The

.7 expression by or under” in Article

~ 240(a) of the Constitution authorizes -

‘ -metsnnsandcondfﬁonsofsen'iceof_

a civil servant to be provided both by

" - statute or by statutory rules. The

. provision made . in the -Constabulary

~ “Act and’ the Constabulary -Rules,

- “therofore, satisty the Article 240(a)

.- test The judgment in the Muhammad

o 1 MubeenusSelem . case  ibid

o0 T endorses this point of view:-

.. . *86... The ferins and conditions of

SRR S service. of those employses, however,

“are required (o' be specified under

: e -Afﬁcb'zmwﬂwConkﬂtuﬂonbyor

U undef Actof the:Parflament. Thus, the

L e '-.conc!uslon would be that only those

- n .. persons, who are in the service of

"4 . . Pakistan, a$ discussed hersinabove,

. .77 and if their terms and conditionis ‘are

- govemed efther by a statute or

statutory rules, In terms of Article 240

~ of the Constitution, can seek remedy
befors the Service Tribunals..”

.27, Similarly, this. Court in the-
- case of Gul Munir




. islamabed snd others (2019 PLC

(C.S) 645), on the basis of law laid

‘down by the. Apex Court In

" .-Pgkhtunkhwa, Peshawar’s

" (2018 SCMR 903), while dealing
. with the case of Federal Levies -
~ Force, which - was established

‘through .- Federal .Levies Force .

Regulation, 2012 havlng the same

" structure of - service for its

- employeesfforce as provided in

o 'Regulation No. 1 of 2014 has held

. that employees of the Federal

~ . Levies Force' ‘whose terms and

§ oon&itlo_né’ of servloe are govemned

__ under. Federal Levies Force
. -:Regulaﬁon. 2012 are civil servants.

- . ‘Keeping In view-thé above, the

Force established under Regulation

_ No..1 of 2014 quallﬂes the criteria
C ofbein_g‘_clyil servant in view of its .

composition, functions and duties

" as per law-laid down by the Apex
- Courtin the cases of Federation of



. ‘---I‘I , . ;*.D . a“ .
. Ngl__ (1998 SCMR '1081) and
mmmm,_m.-- - Froptler

" Constabulary, ___Khyber

 offiers (2018 SCMR 903), thus, the
prefiminary oﬁ}eﬁﬂdn raised by the
. leamed counsels for the
) 'respondents ‘Is .sustained and
: aocorpllngly, the present petitions in
" view of clear bar contained in
Aticle 212 of the Constitution are
‘not maintainable. The present

peﬂﬁoners_ may agitate thelr

" grievances_before the Provincial
.Services Tnbunal ‘However, prior to
" this judgment. the status of present
-' petitioners being a civil servant was
" not determined and in the similar
" cases, the Apex Courtin Guj Ragib
 Khan's m’ | (2018 SCMR 903

" has held that:
:  ,*1.1.' It follows “from. the dicta lald

domabowﬂratmepmtacﬁbnofma

g borﬂer areas /s @ sovereign function
,_be!ongingtoandporfonnedbyme'
Fodorabon The. same duly Is
_perfonnedequaﬂylmeprosentcase ‘

. byﬂmFCnotonlyonﬂ:eﬁnnﬂamof

. KPK Province but also by maintaining
" order'in other parts of Pakistan. For
- discharging  such functions, the

L ATTE
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provisions - of

,:sendcesrandemdbyHreFChava
"-d?metnemwfmzheaﬂahsofﬂre

Fedemﬁonmemforamemasons

- 'gfven in ‘the Muhamméd Nazir case
.‘ fsupra)mnyapplyheraaswenandm

ho!dﬂmlmeempu!oyaesofFCaracMI

. servants.. tnsofarasﬂreqmsﬂon of
o competent ramady in respect of
" service disputes ~of FC men s
| oonoemed wehafdthat in & matter
mfaﬂngfoﬂretennsandoondfﬂonsof
':jsem‘oe of the respondent-employees
'_ofthoFC anappea!bofomme

Federal Service Tﬁbuna! is avallable to

' them as-the exc!uswo remedy under
. the law. Accordhgly this remedy may .

be availed by !hem within the statutory
period of ﬂmﬂa_bon commencing from

“the date of issuance of certified copy
" of this judgment. All these appeals

fled. by. the appellant-Commandant,

_FC are according allowed in above
- tems” -

. Wh‘en'caée of the petitioners (PATA

.. Federal -Levies Foroa) was examined in
o . ]L&prslﬁﬁh wiih the Provinclal Levies
" Force and ibid ]udgment. we observed that
I'service of both the forces s governed

" under the rules so framed under the

Trfbal Areas ‘L'avfgas Force Regulation,

ATTE
. EXAMI
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| 2012". - Therefore, we believe that the

o .'-_statusof petltloners is that of civil servants
" i for alt pmctml and materisl purposes, and
B as .such, ‘the. matter of terms and;
--,hoondlt_lons_ of ‘mgh"..servloe_ squarely falls

" oiside the ambit of writ juisdiction of this

.' Gourt Ig.lv_e:n _thé_ exblld{' bar contained in
 Aticle :2_1_2_-& the COnstthﬁon As eariier

. diédj_gsed senrloe rules of the petitioners’
 (PATA Federal '_Lévfés Force) and

’ vairic?gl Lg'wi:es Fome both were framed |
qﬁdof the-. I- proﬂ#_tons of “Provincial
A&miﬁ!éferéd Tribal Areas Levies Forve

o ,Regu;atfon 2012" and through the ibid

: :.:-':' _']udgment the pemonnel of Provincial
. Levies Forve - were declared as Civi

" Servants afer -exhatmﬂvely discussing the
-Imatter of Levies Force performlng their
'_Iduﬁes In PATA. Therefore on the game
A premise. we have no hesitatuon to hold that
.»,the petiﬂoners are cnril Servants as their

) service flfls’ #ie entlre criterla of Civl
Servantssoprovldedbymelaw Leamned

,oounsel repreaenﬁng the petitioners could




I

. -_hot "disﬂnguish- tﬁe -' status of petitioners
o (PATA Federal Levfes Force) vis a vis
' : ;' Prov!ncfaf Leavy Fome In any manner. Both
o ;. foroes are perfonnlng their funcﬂons in the
-' same aroa for- 1he same ob]ect and; '
:_-purpose,. and-boﬂ'n are-belng maintained
: thmugh the provlndal exchequer.
Themfom the matters arising out of the
" tetms and; conditions of service of the
: _:-.pgﬁﬂoneg's_a_r_e only amenable to the
: ]urisdldion of -lhe' Sendce Tribunal In terms
* of Articie 212 of the Constitution.
* So faras the contention of petitioners
- L that me'y'hava'&al'len'géd the vires of the
- -mpugned Noﬁﬁoaﬁon and ‘as such the
' same ara not amenable to’ the jurisdiction
.of the Senrioe - Trlbunal is concerned,
suffice it to state that |t has long been
settled that Servlce Tribunal has ample
' "I-I.jmsdictiontodealwlthmeissueofvlres of
" thé taw and rules framed thersunder. 2015
| scMR 283 NATIONAL  ASSEMBLY
- SECRETARMT through  Sectrary V.
L muzoon "AHMAD and  others.
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' IThenefore meoontenﬁonsoagihtedatthe _

. "1 ' barls miswnoe!ved and as such repeiled.

-'.lnwewthereof the status of

e peﬁtloners has been. declared as that of
g GMI SGrvants and lhe matter in question
’ __: _'revolves around the ﬁerms and; conditions
- of their service which; does fall outéide the
= ]udsdicnion of this oourt given the baring
et provraton of Article 212 of the Consttution
' Ian_d as su_ch instait pahﬂons are dismissed:

| being -nr:nt'-.'rrr"aintalnabl.e. However, the -
_ pefitioners may approach the worthy
. senvice Tribunal for the redressal of their
R grlevanoe If 80 advised Albelt. earlier the

s_tatus of peﬁﬂoners being civil servants

, | - was not datenmned therefore, the

'peﬁﬁoners may avail the remedy of appeal

-“. ~ within the statutory period of limitation

" commencing from the dats of Issuance of

" the certified ‘copy of t'hi; judgment in terms

. IOf'the- m&gment'bf august apex court in Gul
N Radib khan's case 2018 SCMR 903.

c_Oc_" Nos.38-M/2021 in

" WP.No.367-M2021 and; COC No.436-

L ATTE%D
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P022 in' WPNo.1335-P2022 are . .

... .0 .. dsmissedfor having become infructuous.

.- Dt2eM1/2022.
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