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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT^

of 2023Service Appeal No. h',

Shafi Hussain S/o Fazal Haleem R/o Mohalla Lalagan 

Qambar, District Swat [Sepoy No.550607].
Appejiant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief 
Secretary, Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribai 
Affairs Department, Civil Secretariat at Peshawar.

3) Commandant Swat Levies/Deputy Commissioner, District 

Swat.
Respondents

APPEAL UNPfeR SECTION 4 OF 

THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT. 1974.

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Poiice-ll)HD/MKD/Levies/Misc./2020 dated 

22-03-2021 & No. SO (Police-ll)HD/1-3/Federal 
Levies 2021 dated 21-10-2021 issued by 

respondent No.2 may be declared as illegal and 

the same be set aside. Consequently, the 

appellant may be held entitled to complete his 

service tiir attaining 60 years age in light of 

Notification dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.

■I
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jk Respectfully Sheweth:

That the appellant has been serving as regular member of 

Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A").

1)

2) That services of the appellant were initially regulated under, 
the Federal Levies Force Rules, 1962, which were non-, 

statutory.

That subsequently, the Governor Khyber Pakhtunkhwa, 
under the omitted Article 247(4) of the Constitution 

promulgated the PATA Levies Force Regulations, 2012; 
Consequently, the Provincial Government framed Service 

Rules for the Levies Force in 2013 (Copy of relevant text of. 
Service Rules notified in February 2013 is Annexure “B”).

3)

That Schedule-Ill of the above mentioned Rules, which, 

provided for length of service towards retirement had certain 

anomalies. Hence, the said Rules were amended in 

December 2013 and the above stated anomalies were 

removed to a larger extent (Copy of amended Rules notified 

in December 2013 are Annexure “C”).

4)

That the relevant Rules were further amended in July 2020. 
Regarding the length of sen/ice towards retirement, Rule 17 

was amended to the effect that all Levies personnel shall 
retire from service on attaining the age of superannuation 

i.e Sixty Years. Furthermore, Schedule-Ill which provided 

for certain length of service, was deleted by virtue of the 

amendment (Copy of amendments notified in July 2020 are 

Annexure “D”).

5)

6), That the rules were further amended on 23-03-2021. Rule 

17, which provided for retirement on reaching 

superannuation was again omitted and Schedule-Ill was 

revived with certain amendments. Consequently, the junior
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rank officials like the present appellant would retire after 

performing certain years of service or on reaching certain, 

age. For instance Hawaldar would retire on reaching 31 

years of service or 51 years of age, Naik 29 years of service 

or 48 years of age, L/Naik 27 year of service or.45 years of , 
age and Sepoy 25 years of service or 42 years of age, 
v^ichever is earlier (Copy of amended Rules notified in 

March 2021 are Annexure “E”).

That the above mentioned Rules being extremely 

detrimental to him, the appellant filed representation before 

the concerned quarters for redressal of his grievances. The 

same has not been responded to as yet (Copy of 

representation is Annexure “F”).

7)

That some of the personnel^ of the Levies Force got retired 

from service on reaching certain age/completion of certain 

length of service as prescribed by the above mentioned 

Rules.

8)

9) That the appellant along with other similarly placed persons 

invoked the Constitutional. Jurisdiction of the Hon’ble 

Peshawar High Court by way of filing various constitutional 

Petitions, challenging vires of the above mentioned rules.

10) That during the pendency of the said petitions, the 

Provincial Government made further amendments in the 

Federal Levies Rules on 21-10-2021, whereby retirement 
age in respect of lower ranked members of the Force was 

enhanced by a few years (Copy of amended Levies Rules 

notified on 21-10-2021 are Annexure “G”).

11) That the appellant filed another representation against the 

above mentioned further amendments in the relevant rules,
I

. which was never responded to. (Copy of memo of second 

representation is Annexure “H”).
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12) That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other 

similarly placed persons filed Various other constitutional 

petitions (W.P No.469-M/2021,iW.P NO.470-M/2021, W.P 

N0.337-M/202I, W.P NO.338-M/2021. W.P NO.333-IV1/2021. 

W.P NO.1252-M/2021 and W.P No.335-M/2021) before the 

Hon’ble Peshawar High Court. However, because of 
jurisjdictionai issues, the matter was referred to a larger 

Bench.

13) That in light of the above mentioned Act, other employees 

of the levies force filed a constitutional petition (WP No. 
1281-M/2022) before the Hon’ble Peshawar High Court 

Mingora Bench to the extent of their re-instatement in light 
of the Provincial Assembly’s Act. The petition was allowed 

by the Hon’ble High Court vide judgment dated 23-11-2022 

whereby the respondents were directed to re-instate the 

then petitioners. It is worth mentioning that vires of the 

impugned rules were not challenged in the said petition, 
which are being impugned through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court
29-11-2022.heard the connected petitions on 

Consequently, the Hon’ble High Court decided that 

personnel of the levies force are civil servants and their 

employment matters would be dealt with by this Hon’ble 

Tribunal {Copy of order dated 29-11 -2022 is Annexure “1”).

15) That being aggrieved with the impugned notifications, the 

instant appeal is being filed before this Hon’ble Tribunal, 

inter alia, on the following grounds:

GROUNDS;

That the impugned act of amending the relevant Service 

Rules to the detriment of the appellant and subsequent 

retirement is illegal and un-Constitutional. Hence, the same 

acts are liable to be declared as such.

A)
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^ B) > That it is a settled law that service rules cannot be amended 

to the detriment of public sector employees. Even, if they 

are so amended, the same having prospective effect cannot 

be applied against the existing employees

That after the 25*^ Constitutional amendment, the new 

Constitutional regime demanded streamjining of* the 

erstwhile Tribal Areas with the rest of the Province. So 

much so. Levies personnel serving in erstwhile'FATA>and 

Khasadar Force were accommodated to a larger extent 
where the Provincial Assembly passed an Act aimed at 
streamlining the service stru(^ure of Ex. FATA Levies Force. 

The Act not Only provides uniform retirement age i.e 60 

years for the whole Force but rather enjoins upon the 

Provincial Government to take steps towards absorption of 
the said Levies and Khasadars in regular police. 

Regrettably, the appellant has been treated in violation of* 

the Constitutional spirit particularly after the 25^^ 

Constitutional amendment and subsequent orders.

C)

D) That further grounds, with leave of this Hon’ble Tribunal 

would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of 
this appeal.

(i) The impugned Notifications No. SO(Police- 

ll)HD/MKD/Levies/Misc./2020 & No. SO 

(Police-ll)HD/1-3/Federal Levies 2021 dated 

21-10-2021 issued by respondent No. 2 be 

declared as illegal, the same may be set aside. 

Consequently, the appellant may be held 

entitled to complete his service till attaining 60 

years of age in light with Notification dated 14- 

07-2020.
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Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant. and the appellant be allowed to. 

complete his sen/ice till attaining 60 years of 

age.

ii) Any other remedy though may not specifically^ 

prayed for, but which circumstances of the .case; 
would demand In the interests of justice, may , 

also be granted.
Appellant

Shah Hussain
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

&

Umar Sadiq Advocate High Court

CERTIFICATE:
. Certified that no such like appeal has earlier, been filed before, 
this Hon'ble Tribunal on the subject matter.

Appellant

Shah Hussain
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A.
BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR fCAMP COURT AT SWAT^

Service Appeal No. of2023

Shah Hussian Appellant.-

KERSUIS

Government of Khyber Pakhtunkhwa and another
/ Respondents

AFFIDAVIT

I, Shah Hussain (Appellant), do. hereby solemnly affirm and - 
declare that the contents of the above titled Appeal are true* 

and correct to the best of my knowledge and belief. 

Furthermore, no such like appeal has earlier been filed 

before this Hon'able Tribunal or elsewhere on this subject 
matter

I

DEPONENT

Shah Hussain

ATTESTED

-



'• A BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

>•

of 2023Service Appeal No.

AppellantShah Hussain

1^1

Government of Khyber Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES

APPELLANT:

Shah Hussain S/o Fazal Haleem R/o Mohalla Lalagan 

Qambar, District Swat [Sepoy No.550607].
(Cell# )) .(NIC#

RESPONDENTS:

1) Govemrhent of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat at Peshawar.
3) Commandant Swat Levies/Deputy Commissioner, District Swat.

...........................Respondents

Appellant

~ y~‘^Shah Hussain 
Identified by counsels

Dr. Adnan Khan Barrister-at-baw, 
Advocate Supreme Court of Pakistan.

Umar Sadiq Advocate High Court



OFFICE OF THE DISl-RICT COORt)INATI0N‘OFFICER SWAT/COMMAWDANT 
. ........ SWAT LEVIES.

Q) AX/6/2010.^ No.
1•'ADated the/DCO

ORDER.

As per recommendations of the Departmental Selection 

. Committee, the Diatrict Coordination OITicer/Commandant Swat Levies has been 

pleased to notify '.he appointment of the following candidates us Sepoy BPS-OS 

plus usual allowances against the vacant post with immediate cffcct:-

• I AddresBFather NameB/N Nairio

BABOZAI
Moh. Dai\inrix«o Min|on. Swil

Moh. Dawlat Khcl QanibKr I’.O Rahim Abad. Stval

Moh..Utanan Khel Amankol

SlMtm ut l-bM)llnicon Rti<liid1

SainhudinAmii' III 11ni)t i''

Punliil KhanMiinilmAli V'
Molt. Khoiia Cham Sahhi SlavirAmir SiyabMnltMOiiuid V/mIi) ^ 

Pervev. Almiiil

1
.VillSha|*i P.OSaiduSliarirTaj Muhanunid Kluin\y r

Shi^ .Saidii ShuirMuluunmiKl ShcrinIrfitti Ullahf>

VilbifK. Amoitid. ScUioChiwa 
IjiU Can.Oaoiher 
Mianpd) Snidu Stiaril' 
Moll. Zewil Oram Man8lB^'U^

Mabib ur RchnUmM Ayiakhnn7 y.
y\ ftui Haiooni.Shall HuMaiiit

UnhimKhiiii ✓ 
Nailrcin tiibnl 
Niu/ Khan

>1

Snid BndslinlilU
Muhalla. Murid Khel. Maii^auor 
•ShnsHl. Sald»iihn(ir.Oitli<ct..S\>8(

Amir Snlam Khan *✓II

Akbar AliMukhllai All SInh12

CHARBAGH
Moll ShocnyiU I* '7 Chaibagli 
Moh. Kaitalpur. clwibagh

BaklU Bilatd KhanSnivM Khait13

Sliidi DawnaiSiHMikul Ali 
MulmniiMad Slinliiil 
Zaiiif lt|l<al 
llama lliaiuin

14
Moh. Bi^ lUKral Kitlipur 
MaUm /aba TvK elwbiisli

Kua Midianimad13

Oullwll>
Mnh. U-d>a p.0 Oiarbaah 
MuIl Mere I’.oGollhath

uniarZada17 , .1

Puidul KhMAtil'Ali18
Moh. l!>olal Khel AlubadMulininiiaind Na^va/ Slier '/.ahid Khnii
Muhalla. Uaaii. l>/0 Chubifhv' Bakhl Zamaq.Shoukai RehiuMi20 -
BadarChorbaijh 
Gvlbnih. Charbagh

UiTMr ZsflnAvJ/ Khan21

NadarKhonSiCiad All22 -I

*

i
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TV-;r<MS mD COTfPmONS 
■• *• .. ............................................................................—

'I'lieir rebriramcnl
thn uppUcaij! from the concerned a^'civcies.

' ‘•.V^

will be siib|cct to rhc yciiilir.-tiDn of On- antci;ftd(.Tiis a:
\ •

the >u*ivic(; on iv.io month prior 
iwo inoiithsThe appointees will be allowed to resign 

nodcc and in case of resignation- vvilbVut notice.
Pay/allowances if any shall be forfeited in favour ol Govenimenl.

be tcrrninalcd afany time in case theii- pcrformnncc is

f the issue of this

-2-

3- . Their sei-vices con 
■ rouiuiun-satisfactoi-y.

; The appointees should-join duties within one 've^ 
order. ^ ,

••

✓

*BiSTRlCt?t»C>RDINATION OFFICER/ 
commandant SWAT LEVIES, SWAT

r^npY forwarded lo:-

Disu ioi Accounts OfTiccr, Swat. 

2- Officials concerned.

1-

I
DISTRICT COORDINATION OFI'ICER/

COMMANDANT SWAT LEVIES, SWAT

'T'C&

i .« /

1
•. ■»

I
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nnVPRNMBfr OF KHYBERPAKHTUNKHWA 

home jfen^TRAL AFF4TTIS DFPARTMEffl-
t i:

i )
i

t NOTIFICATIQH
P«hawarthe4'’‘Febhiary 2013 j'.

j

. sraiVTr.EBUT-PiiFQRFEDFRAt: LEVIES FORCE IN PATA

Section 9 of the FATA Levies Force
is pleased to

?i
i'. i

In exercise of the power conferred by 

Regulation, 2012, the Provindally Government of Khyber Pakhomkhwa

I make the foUo^^dngmles,namely:-

i-

(1) These rules may be called Provincially ! '
1 aort title and commencement:- 
Adminiatratetf frtbal Areas (PATAV Federal Levies Foree Service (Amended) Rules.

• \

1
2013

(2) They shall come into force at once. : !

^ Kules. unless tiw. contejct otherwise require, the followingpelialtlon:- (l) > these
shall tovc the nwamihg hereby respectively assigned to them, namely;-

2.
expression

I . (a) “Appointing Authority" means the.appolnting authority specified in mle-4^^
Coimnandant of the Forcci. who shall be the < •“Commandant’ means . . . •

Deputy Commissioner in Aw tespeedve jurisdiction.(b)
t iAsustwt.Cbmmissioner or..(c) “D^nity Commandant (Operation^

' any Officer of the District designatcii as such by the provincial government
who ^1 be Deputy Commandant (Operation) of the Force in FATA, to

exercise in his respective jurisdiction such power and perform such 

fimefions as rhay be prescribed; and who shalfbe responsible to the 

Cormnandant for operationalmatters of the Force iii FATA.

> means as.
f

i

(d) >Depmy Cmnmatidant i(Administr^on)" means D^uty Commandant
officer of the' provincial(Administration) of the Force, who shall be an

^vemment or any officer of the District designated as such by the 

provincial govraraiiCTt to exercise in lus respective jurisdiction such
powers and p^orth such functidns as may be prescribed and who shall be

rei^nrible to the Cqmihamhint in. administration and e^bhshment

.V ;
i

;

•I matters of the Force in F ATA.
: , . .. . .. ■■

(c) ■ “dovenirr45nt"mcanslhei3ovenunent'ofKhyberPakhtunkhwa; /

"Home Departihem** means Provincial Home & Tribunal Affairs

. I

(f>
DeparOnent;

(^ "InitiaL ieomtmenf* means appointment made other than by promotion or 

■ by .transfix'

"Schedule" means the Schedule appended to these rules’

f

■ cfZ !. L• (h)i
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.SCHEDtJL&-ni 
See Rule 17^^_t • r

1.Length of service/AgePbst/Rflnk ;S.#- . . I
i

Subedar Major or 6038 years service or 03 yean service as 
yean agp whichever is earliert 1 Subedar Major(BS-16)

|:•«
k

03 years Service as Subedar or 57 years35 yean service or
age whichbyer is earlier

32 years, seivice or 03 yean service as 
whichevMlsoariief

^ 29 years service or 03 yean service as Havaldar or 51 years 
age whichever is earlier

2 Sube{tar(BS-l3)
‘

i
Niab Subedar or 54

3 l.Miub Subedar (BS-lO
iyears agp
i1 , *

?

4 I Havaldar (BS-8) :
‘/ * •

Naik or 48 years age” 26 yean service or 03 yean service as
whichever is ^ier

- 23 yean service or 03 yean service as IVNaik or 45 years age 
whichever is earlier / ________ •
To years service or 42 years age whichever is earlieT

5 1 Naik(BS-7). .

UNiik(BS-6) ,6

7 j Sepoy (BS-5
■: i

!'

!
\
I

;. /

iv
I i

-r-ct 6
i

Iv

i.
■«

r# K
f

>•I , •* 1// $4k

1
I

;
I

I
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Government of Kyber PakhtunWw
Home i Tri)>at Afftfrs pepartmetj 

; pa^Pwljawarthe 12* December. 2013

mot|F1CATIQ»

:u|p(2)3ct»dul.-l

f. \ !. / V

1 V!

1

f ;%
I
i«CH6QULE4

Li» Rule 4<a

TproJnO 
Ition 
1 Quota

iioo%

;i :■
V

t

Dlrept I QuallttcaUun ' 
Quota

«■

tnHomied Force 
S^No Post/Renk

■ EtiflibHItyfor
piMOtion

One year sersrtce 
1 88 Subedaf

--------- 1 oneyearserw
l-BflLanc&NalK
I One yearsww^ I

gepov 4-

" SubedarMalOTCoS” 
16) ------,1" 100% ■

2.
100%

i
J I

1100%
Nalk<BS-7)

Lance Naik tBii-6)
. j. , ______ _

Sepoy (BS-5)
‘ 1 Head AirnoreilBS-a)

. ;
/

100% : :
6. Middle Pass/Matfic

Middle Pasa/Niamo
!I 100%

i.i:

7. l 100% .—TQj^eyoarfeefvlce
1 88 Asetelanf 
i^nwcifef ___

.16.
Middle Pasa/wawS^

TAsslstant Armorer , i | I______J-------------------

rahaUbeoranted.^

i

100%f
I

\\9.
■

r

SCHEDULE-4H
Rule^T tRlSSfiSSS________

~ "subedar Major (B5-io>_ ....... ..... ° ^ aoe whichever is ea^
- llIs-1 Jl 35 whlcnevei f .artleT

:
• ,

V\
2.

!
3.

I

4;
[•) 'V6.
i

6.
BS^T isgi rt:i *;

I
. •'•1:. ,S-

V *
•t . »
1

i.
i . i •> •i

1
i’..

I
• 1 1 *1

t

• t

I
V .$■ -t

i
■ i*



J*

I

. ».
!: \

. ‘I. ;
t
i\ -
I:
i
1;

: I r
. • t(
: •

I -» ‘! I ? ;
* t

\

nJTUtIwwt Ad LeU^>cjM xhAll,^ lU..^9f4lk*aq 

;. / ktt>ln^thwi •ttBof U..iUi/l6p>;yTO w rtwy >^<oi^.^».
batiwAiriiikt«oai^toi> of(15^ • '^'

•-> • .• ;• •• •' •.- .; . . •' ..’; ;•••• ■.••.

• , iVt ‘ ‘.S4*«uUs4it*MJWd4-i«^; ... >•. /• •’,f '

i1 *

i-.:
* I *.

\ *.r • I- • f
• '-■- = '.•■'0, u:•«••. i.- s

r '*• • i. .•! I 1

t *'M 1*1-. I-
: «.■ • I1-. 1

V* I
J

■■ ••.‘■.S.-
1 • ^•

'.*•1 •
th .•• * \i i*t /•

‘ V'’.««>»«» nP!VMn*MhNl,\

• a
• 1

t I- > r I:
r .• •I «•. ••

i

•. - I ••
T,* ;i •!*

•‘ • ■\,lvibf\pii4oawuo

. ^ All n I■■■*■>« i *fC!ytmmi\w^'niiLirtWri^UdjiMiAl^K.... ■■

i. Ad CeimhAammi. •■ .
* 6. AtrDepOty ConunlBWwBPk 8i^>W .-. .1 • •

.. , t .V- .

A ,»/ :l'**, a

r x.
j :

s

^*1 ‘ ‘ *

f .•
\ V « *s:. .. •.. . •.;

. 1
• tV .« *• .•

• I* . •■■v-l'. .
a t>i' , :i.*;: •.. *•.*

I, « ,9•. * •• -'V"- •.s-,v
• •••'! •■; • • • .J •••' •

J • • / (>* »a ?
i ■ [t• .*.L* .1 •.••* •mM I■%.

:• W . :i '•‘i « a •ra.rsoiftOi^i« 
\u

■: .VLWnmi 
IJ.t» ■

•. <. • 
• • 11^ ‘ •

N I
I•. ■ , rf A : J«% ••\ : I

flktKW^ W 50 C>t^^

.. >
■' • iA).

J ■ i :I.•: 
*1. .* • v" •‘ • :l ■•

i Id J
»'.-■>• . > ■

• \•a
V • •w » ,.v,|

, i* . . *•••. II

; - i. ‘‘i V - a

« ^ * •#'
•' I

•htf' , %• *•• •.1 V ..a. ;• • « • \»
f- \ i/J . J ; •fcthV ’ - : -V ' • Is. s

• "'■ A- .\ a '^r "•- v
••••••■. .•

1
a••4

•« * ••**• ( .
■ .•• V i • I, •

*-■. ■ •; :•
I ! <

9
a .• . •a > t

. •t •• * 1i * ./ YI •a a•.. • .'; a

wA •l‘- •. •
. rr iui^

' *.

Ii»f •
M •'J,

**i *.* .
iV

ta .

.o••• *
♦ aa •

J, u , ,

lii ........• .
- •> . ••

> . a^
a I

••I> • a

I!. ■
1 • *.

• 4 ;•«
1*. • > . '••* -.4 *

•■k ,»• , , 1
4 ' 5t

f ■ ■• . • / «

4
f •



. I ■ ■ •

A

r;

:• I
BETTER COPY .

homei^artment 
MQTIFICATIQM 

Dated Peshawar the 14r07-2020

i

i;

I i.) :
I r')• !

. I.

!; ;
;

J.1 No. so. (Police-roip/l-Sr In exercise ^ confeiied by Soction 9 of the

Proyincially Administered Tribal Areas Levies Ebree Regulation 2012, the Government
of the Kbyi?er P.litunkhv™ is pleased m direei that in the Provinci^^^
Tribal Areas OPATA) Federal Levies Force Service (Amended) Rules, 2013, the ; 

following fiirthCT amendme^ shdl be made, namely:

•* ;

■

'
I

i ••

■

f • V ^^endments j
■'i

Tt^ the said rules:- • ^
a) Fm nile 17 the following shall be substituted. naipclYl

All Levies Personal shall re^ from servic? on

\

[

I

“17. Retiremept—
fspaining then agc of superannuation i.e sixty (60) years or thqy may opt
for retirement after conq)letion of twenty-five (25) years regular se^ice,

i

/I ••

\A t

and
b) Schedule-in shall be deleted.V

i \

SECRETARY TO
GOVT: OF KHYBER PAKHTUNKHWA 

HOME DEPARTMENT4

/ ?

I . *.
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h. «i.bstitutr-rt notlflc^t'O" ol.eHanJi

. . .. t^nTIFlGATlON
dated me^-3-202T^

.jn exercise

o & date. >!

1
I- "

■

V. I

I. :

i •'Peshadifar, o( the powers:

^ No.s»=!ua^^

'■ . be made, nanie^y-'

C'
Force Regulation. 2012. the Proulnclel
■ oi^ct mat'ln the fata Federal

3t amer>dff»ents shall

(t; 1
;

f

i

. &>r.Bndgieots

V "in Ruli A eut>-rule to. the Mowing ena

.-01- ,
„Orui.n-en. anO. ;;;“ ^;'^“‘^r«,i.or

„ oisubedar Maior and Superlnlendenle ehall ^

H be subsHtuied, pamely:
ppoinllf^g authority for Inlllst

1

1 I A
1promotion to the posts .'

SecrclafY. Hpine’6epartifleol.-.

- 2- For Rui4 17. the Mowings--

V 3, Fbrsch=dut.-nt..lhe(0,^"==«'>'=“'»“^‘''"™“"-

I
■ ■

•i V ;.
hall be substiiuted name»y.. I

r\ \ ♦ .>i ;’Schedule-Ill and, no
{

t

• “Sch«Oute-Ul 
(see rule 17]

■I quaim.catly'i
1 “engtb of Service/

s
s

i

. P'i. ^0. I Na^'iTO the. Post / Rin^ 

g’ybeoar Malof (B5-i^
basis ol Sef>lorlty* 

(fom. amongst
having

On the
cum*niness1 Ithe Suhfioars
IftlermeOiate Qualification Years of age 

is earlier _ Years
Fh-e Yeras 
Subedsr or 

of ■ »0®

F.We
By promolion. on *he . j service or 
fit Senioriiy Cum P'l"®** J" 1 as

.. xnt following manne . soi^
’’“"'irntty Percent (S0%) vrhlchever 1. earlier

ffsm .amongst the 
^ gubedars

j

•^ubeda'r (0S*13j ' t
2

\ ;
i

1

' t,. ;Nalb „ ^
having Inlerrnedlate • 
qualification: and

i
j

, i
iI

having 
School .

V
j

fromf •
Subedars 
Sdcortdsry
CetOflcataj.___ r-nfhinv

'BT’promoUon. on baa s ^ ^ geven Years' 
bfs7nloriiyCumFIW«s 'n |o^ Malbl.
ate . |,-tb«d8riQf S^xty Years ;

i I

Years'! Throe
.Nalb supeo^too-i li

3 I
•I

s
J
t:

u, K
• { • ]I

i(
I **, ^

•S.'C'•• j
X '-y .v«’. :*. I 1: II

'•« -T;' - (r Jt

ii ■
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^ J.
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/ ', I•"
• qiiaRfical’on. aod 

(ti) Fidy Percent (50%) from
amoAQSl/■ Ik ;■■

< ■

■

1 Length of s®Tvlce /
Ap«

Thirty On« years service
or Three years service 
88 Hawaldar or Fifty 
One yean of ece. 
whichever ta eariier. _ _ 
Twenty Nine years 
service or Three years 
eorvlee es Naik of FoHy 
Sight years of aoe,: 
whichever is earlier. __ . 
Twenty Seven years. 
service or, Three years 
ser^ca as t/Nalk or
Party FVe years of age.
whichever la earlier. _ 
Twenty Five years 
eeryice or Forty Tw 
.years of age. v>*tlohpver 
la aartler.* —

> Quallfieatlon for PromotionName o.f^He Post'/ RahKs;no. t :
HaWalclar iBS-0a)74 :<. r

• A!•.
$

NeiMBSirdo. ,5 •

!
'i

UnalK(eS-Oe)6

;
I

I

Sepoy {BS^5)7 ;

! /

*« .
> SECRETARY TO

GOVeRNaEhrr OF KHYBER PAKHTUN^^^^ 
h6wE& TRIBAL AFFAIRS DEPARTMENT

I

I)
Ceiav farWaffled to the*.-

I •

principal Secrelary to. Ihe Governor. ^ '2. Pdncljal Seoritaiy to m. Gtef l^nWcr.-Kh^r P=^
3. AI^Admlnjstrative Secretaries to Oovemment of Khyber Pekhturtl^wa.
4. Registrar. Peshaiwar High Court. Peshawar.
5. AiyCbrnmissioners, Khyber Pakhtunkhw«.
6 All Oepgly Comrrilsslbrters. Khyber Pakhiunkhwa/

Provincial Police Officers. Khyber Pakhlunkiwa. _
„ Al!.Heads of Attached Department in Khyber Pakhtunkhwa.

• 9, PSO to the. Chief Sewelary. Khyber PaWtlunkhvvd.
• 10. Accountant General. Khybw Pakhtunkhwa.

"rn"mK" D,p.«™nt, PaKh"' :
• He Is reouested topublish the above Nolificalion In Ihe Extra Ordina^ '
■{<hyber..Pgkhtunkhwa and supply 50 copies (Printed) of the samp lo the Horn

i
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)8.
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• Deparfmeril I
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• (Police*!!). Section Offlt e :
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QOVERNMENT of KHYBER f^AKHTUNKHWA 
HOME AND TRIBAl. ADAIRS DEPARTMENT

\
« s» •

■fNOTtFiCATIDN 
Paliawir.tlMeUiht Il-I0’202t \ I!:

SQiE0llCE-inHD/i-3/i!fnERAL lEVtK goal?, tn eiercise of the 

. conferred by Seclior\-9 of Iha paTA tevies Force Rejgulalion,

depqrtm€K>i notificotiQn

powers 

2012, and in 

Mo.! SOlPolico- 
the ffrovinciar Government

*;
• cdnUtiuoKofi of. .this 

lt)HD/MKD/|evles/MKC/2020 defied 22^3-2021, 
of-tChyber PakhlunWiwa . is pleased fo . direct that i in the PATA Federal 
Levies.Fdfce Service (Amended) Rules; 2013. the foliowi jg further amendments 
Shdllbe-madeiriamelY:-

;(
il;!
li

!!
t

iSCHEDULE«ni ii
Is. Name, of Ih* Post/ 

■ KanK'
- Itngth of Setvide / AgsNo. !

I

I Sueadtt Motor (BS-li) INriy Seven Teon4il service or Ihtee Yeon', Service Ot SuDodor Mefot or SMy
Yeorsorooeyrnichcverhectler.

^liiYiy riw Years ol service or Five Yeori' oi SuOeOa or SbIy yean ol 
OQevxiieneverlieotter. ______ |_________________________
TWty three Yean ol Service or Seven Year# service ot Note SuBedor orlixty
Teasologewnicftevarlsecifcr._______ ^_________________________
TMtly m y^ ol service or liry one year 0} age wMenever Is eorflet.

!!3 I;SvCsMar(BS-Ui
I

I
3. . • NStoSWs^.tSSiUj

4 Ho«voioar IBM91.
IS No^ (Bsoai Twenty iWse yeas ol smvice ot Idity rine yetn o»e vrwenover Is eerter.
36 A/NOlk (BS<«| Iwerriy ssvm yerm ot service or tony s^venyetn oge vrhlcrsever is eorlei.

.' T ieppf (6S-07I twenty five years ot service or Sony five yeo^ ol age wNchever is eorter.
. ;

T

SCHEDULEvT
. 1

Pest/ftgnk5^ EUgibDtly (or Prainotlori \
fremo^on 
Quoto!

Direct
Quota

QUQllflCQtlo
ont. SuO<KiarM;9or(BS-i«]' 02 years'servin as Subedqr

Totcil2lveoftrtiawlee ■
^ 02 yerjrs'service! th'sfaosoewS

•Or ' ■ • .
■ • Totof tYvetnorseivteB 

04 years' servSceos ssowoUa
• Of,

tolol >7 years ol irvWv)
. OS years'sdfvIcooiNoli

• Or : •
fetal lavearsaiservtee 

03 yean; ienfice os Lortee SWk

100]^
I!

} .
I

-2 • , suoeaar{fis<N|' lOOX

' i NOb SM)eaoi|8S<llt I00»

• 4 Howcioor (6S-0?)
• ',1 • • loots

s ; NOAfBS-Oe)'
Or

TenaOBviwrsoHMSitM
i . UNA;|6S^ \QS years'service Q Sepoy
7 ■ SepoYlOM?) I0» $SC• 1

16', : ..Heod^. 05 years'services
Assisiani Aimorar

lOOK SSC
Quaetlconoit!
VrHn
eertncQie ol 
Arnwrer

( . V\ 9'. . Ai^iAimoief^
'{BS*I) • 100% ssc

QuoMcolanIV ■
I
r eiMieelefil

Armotet i

1-1/.;n-r?' \ t
SfiCMTARYTO 

tfOVSRNMBNTOF KHYBM PAKHTUNKHWA.
f f/ s
f■ »' • O. jf AI:,

: •'■ T' V ^ ^
t )

v-bT* ? ;i n r
A •ej'

J.W .
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‘lud^rtlent Sfieet
PESHAWAR HIGH COURT, PESHAWAR. 

(JUDICIAL DEPARTMENT) 
W.P.NO.470-P/2021.

JUDGMENT
!Date of hearing — 29.1,1.2022.

Barrister DrAdnan for the petitioners. 
Mr.Saqib Raza, AA.G for the respondents.

BSSSS

S M ATTIQUE SHAH. J> For the reasons

recorded in our detailed judgment of even 

date in W.P.No.367-M/2021 titled 

‘Muhammad Ghafar etc. Vs. Govt; of 

Khyber Pakhtunkhwa' this writ petition is

dismissed.

»

JUDO

I

s

Announced. JUDGE
Dt.29/11/2022.

•77*^LHON^ie MRJUSnCB LAL ;AN XHATTAK, 
HCnrBLEMRJUSTKSSM ATTIQUE SHAH ft Hf»n>iPiun» nwnfunvim APWAnAii

T
YiMHVMM CM

/
•..

19 DEC 2022
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luiC^mentSfieet
PESHAWAR HIGH COURT, PESHAWAR 

! (JUDICIAL DEPARTMENT)

WJ».No.367-M/2021 withLR, 
CMNOS.10S3/2021 & 1183/2022.

JUDGMENT \

Date Of hearing — 29.112022.
Barrister Dr.Adnan for petitioners.
Mr.SaqIb Raza, AAG for the respondents.

• ■

S M ATTIQUE SHAH; J> Through this

single judgment, we shall also decide the 

connected writ petitions bearing Nos.d37- 

M/202i. 406-M/2021, 503-M/Z021, 514- 

M^02f, 518-M/2021. 450-M/2021, 601- 

M/202i, 68U M/2021. 632- M/2021. 919- 

M/2021, 968- M/2021, 980- M/2021. 1221- 

M/2021, 1222-MJ7021. 1252-M/2021. 2210- 

P/202i. 2913-P/2021..5092-P/2021. 5423- 

P/2021, and 5424-P/2021 as adjudication

of a common question of law and fact is 

involved in all the petitions wherein the 

petitioners have chaitenged the vires of 

notification No. SO (Ponce'll) HD/

MKD/Levles/Misc/2020 dated 22.03.2021

whereby on the basis of impugned office

order bearing No.i28/D(^CSL dated

EXAMIMEFt
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20.04.2021, they have been retired from 

service with further prayer that they be
I •

reinstated into service from the date of ^eir

retirement i.e. 20.04.2021 with all back

benefits. In alternative, ttiey have prayed 

that the resp<Mident8 be dirked to treat 

them at par with erstwhile Federal Levies of 

Federally Administrate Tribal Area (FATA) 

and; absorb them in police arid; grant tiiem 

full pensionary benefits.

2. Likewise In W.P.Nos.333-A«/202f,

334-M/2021, 335-M/2021, 338-M/2021.

345-M/2021. 102e-M/2021, 1035-M/2021, 

1137-W2Q21, 1206-M/2021. 1207-M/2021, 

34-M/2022. 212-M/202 and 9S3-P/2022 the

petitioners have made the following prayer:

"On accaptanca of this vfrit 
p^thn, iho Impugnod Nodflcation 

SO (PoHco^O HD/ MKD/LsvIes/ 
Ml8e/^20 is against law and the 

fundamsntal rights guaranteed by 

the Constitution of Islamie 

Republic of Pald^an, 1973, may 

be declared Illegal void ab Initio 

and of no legal effects on the 

rights of the pedtioners."

t

Iattest:
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Similariy, In COC Nos.38’M/2021 In

W.P.NO.367-M/2021 and COC No.436-

P/2022 in W.P.No.1335-P/2022 petitioners 

seek initiation of contempt of court 

proceedings against the respondents for 

violating the order of this court dated 

21.Q4.2021 passed \nW.P.No:367'M/2021.

Brief facts of the case(s) are that the 

petitioners were appointed in the ‘Swat

3.

Levies Force" as Sepoys etc. and presently

terms and conditions of tiielr services are

regulated by "Provincialiy Administrated 

Tribal Areas Levies Force Regulation 2012*
I

whereunder besides PATA Levies Force

Rules, 2012, PATA Levies Force Service 

(Amended) Rules 2013 were also framed.

Rule 17 of the Amended Rules 2013, deals

with the retirement of personnel of the

force, which was amended vide notification

dated 12.12.2013 in the manner that "A//

the pwsonnel shall retfre as per

SeheduMII and no ex^nslon In serv/ce

beyond retirement shall be granted”. On

C"/ (T14.07.2020, vide Notification No.SO

I
atte
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(Police-ll)HD/1-3, mle 17 was further

amended by deleting schedule-IV as "All

untfbnnetf force shall raOre from service

on attaining the age of superannuation

I.e. Sixty (60) years or titey may opt for 

retirement after completion of twerrty^ 

tive (25) years regular service”. 

Thereafter once again through . certain

modifications rule, 17 was amended by 

giving life to tile deleted schedule>llt of the 

rules 2013 as undeh-

‘‘Retirement; All levy personnel 
shall-retire as per Schedule-Ill 
and no extension In service 

after retirement shall be 

granted.”

Being aggrieved from the ibid 

amendment, the petitioners have filed the

4.

instant petitions:

Pursuant to the directions of tints5.

court respondents have filed their parawlse 

I comments, wherein issuance of the desired
t
I.

writs has been opposed;

6. Learned counsel representing the

petitioners vehemently argued that the

IV
ATTIE/BIZED 
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impugned Notificafion Is arbitrary, perverse, 

Illegal, issued vyithout lawful authority and 

mala 'ffde Intention just to deprive the 

petitioners of their vested rights accmed in 

their favour hence violative of their 

fundamental rights guaranteed under the 

Ck)nstitution and thus not sustainable in the 

eye of law. That though the Impugned 

Notification was issued under tiie regulation 

2012. However, after the 25* Constitutional 

amendment, the said regulation does not 

hold field, ther^ore, the Impugned 

Notification is liable to be set aside.

7. Conversely, worthy

representing the respondents opposed the

arguments so advanced by learned counsel 

representing the petitioners at the bar while 

arguing that after the 25* amendment the 

Provincial Assembly passed the 

continuation of laws Act No.111 of 2019 

through which the laws applicable to 

/ erstwhile PATA were allowed to continue 

Including ‘Provincial Administered Tribal 

Areas Levies Force Regulation, 2012” and;

AAG

CT C
LATTES 
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V
therefore, the impugned Notification 

issued per law which does not require any 

Interference by this court in its writ 

jurisdiction under Article 199 of the 

Constitution. Further, petitions are Civil 

Servants, and; matter in question revolves 

around the terms and conditions of their 

serviM whldi is the exclusive domain of 

the Service Tribunal as such the

was

I

jurisdiction of this court is barred given the 

explicit provision of Article 212 of the 

Constihition.

Heard. Record penjsed.

9. Before discussing merits of the case 

we deem It appropriate to discuss the 

background of the matter in hand to 

properly comprehend the Issue involved 

therein. It is worth mentioning that earlier 

the services of the Lewes Force were dealt 

virith Under the Frontier Irregular Corps 

(FIC) rules. 1962 which was substituted by 

the ‘Provincial Administered Tribal Areas 

Levies Force Regulatipn. 2012” (regulation) 

and under the said regulation ‘PATA Levies

8.

cT'^zoATTE
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Forve (service) Rules, 2012" were framed
■' //

for Provincial Le\^es Force. While separate 

service rules were also framed thereur^der

for PATA Federal Levies Force performing 

duties in "PATA" known as "PATA Federal 

Levies Force Service (Amended) Rules 

2013. Rule 17 of the ibid rules deals with

the retirement of the Levies personnel 

which was amended from time to time.

However, petitioners have become

aggrieved from the impugned Notification 

vide which the peMoners' retirement age 

was altered which is challenged by them 

through instant petitions.

10. The main contention of the 

petitionere is that ^er 25^ amendment frie 

regulation has lost Ks efficacy and sanctity 

and has become redundant, therefore, the 

impugned amendment under the said 

regulation is Illegal being void ab initio. It is

worth mentioning that after the 25***
' * * *

amendment in 2018, both FATA & PATA 

were merged in the province of lOiyber
' . * 'V

Pakhtunkhvva and Federal Levies Force

C
ATTESTMB 
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working In FATA was merged Into the 

regular police of the province. Albeit. In 

I Malakand Division, Levies Force is still 

regulated by ‘RATA Federal Levies Force 

Service (Amended) Rules 2013 in view of 

the Khyber Pakhtunkhwa Act No 111 of
'i

2019 through v\^ich the laws prevalent In 

erstwhile RATA at the time of 25^ 

amendment were allowed to continue 

Including regulation 2012 which still holds

■/

the field and as siich the same Is a valid 

therefore,instrument. impugn^

Notification was Issued by the respondents

with lawful authority.

Moving toward the ' status of the 

: petitioners it Is worth mentioning that earlier
I '

this court while deciding W.R No 528-
I • .

M/2016 {Ikramullah’s case) determined the
I

status of personnel of the Provincial Levies 

Force as that of civil servants in ttie 

following terms:-

11.

‘19. The Provincial Levies Force 

C‘Force") was granted statutory 

through Khyber
Pakhtunkhwa Regulation No. 1 of
cover

crc
ATTES?^^

EXAMINEJ^
, Peshawar Hlgj^ourt



- *. ■

9
V.

. 2014 ('Regulation"). Paragraph 

No. 3 of the Regulation envisages 

for consOtution and establishment 
of the Force and its functions. For 

ease reference paragraph Nos. 3 

and 4 of the Regulation are 

reproduced as under.- 
"S. Power to consttUrte and 

maintain by tfie Force and Its 

htnctions.— (1) Government may 

constitute and maintain a Force for 

performing ffie following functions,
. namely:

(a) ensuring security of roads In PATA;
(b) ensuring security and manning of 

piquet;
(c) guarding Government instltutkms 

and Installatiqris;
(d) ensuring security of Jails and 

arrested criminals;
(e) generally maintaining law and order 

providing mobile escort to VIPs;
(0 anti-smuggling activities especially 

timber smuggling;
(g) destruction of illicit crops;

'!
(h) serving of summons or procedures;
(I) raid and ambush;.and 

(I) sudi other functions as Government
may, by notification in the ofticial 
Gazette, requite the Force to 

perfonn.
(2) In discharge of tiieir functions, 
officers and staff of the Force shall

/

/

C-T'C
ATTEST^ 
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be guided In accordance wfffi this 

Regulation and the rules.
(3) The head of the Force shall 
be Commandant in- his respective 

Jurisdictkm.
«) ' Secrets^ to Government.
Rome and Tribal Affyirs Department 
shall be the competent authority of 
the Force.

/

(5) The Force shall cons/s^ of 
such ranks and number of officers 

members and shall be 

constituted In such manner 
be prescribed by mies.

and

as may

(6) The offtears and members of 
the Force shall receive such 

pension,
poy.

allovimnces and other
remunerations and shall enjoy such 

leave and other privileges as maybe 

prescribed by rules.
(7) The officers and members of 
the Force shall wear such unihrm as 

may be prescribed by rules or 

Insbuctlons.
(8) . The administration of the
Force shall vest in the Commandant
In his Jurisdiction who shall 
administer It In accordance with the
provisions of this R^ulation, rules 
end Instructions.
(9) The Commandant shall 
exercise his powers and perform his 
funcHohs under the general 
supervision and. directions of 
Govemmerit.

IATTes^
ourf
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4. Powers and dutiaa of 

offican and mambara of dta 

Forca.—An officer or member of die 

Force shell'
(a) take effecdve measures for ensuring 

security of assigned Jurisdiction and 

for safeguarding against acts of 
unlawful Interference;

(b) prevent unauthorized persons end 

vehicles ^rn access to the territorial 
Jurisdiction;

(c) foke effective measures for 

preventing sabotage, placement of 
car bombs, letter bombs, dangerous 

article and carriage of arms and 

ammunition Into Ore restricted area;
(d) use such arms and ammunition and 

equipment as may be authorized by 

the Commandant or an officer 
authorized by him;

(e) search and anest without vmnant 
any person who he suspects of 
endangering or attempting to 

endanger or having endangered the 

safety of an Installation and may use 

such force as may be necessary in 

the discharge of his aforesaid duties; 
and

(f) perform such other legal functions as 

the competent authority may require 

him to perform’.

20. "nie close perusal of the 

Regulation would clearly show 

tiiat the Force is receiving its 

salary from the Pro\rinclal

/

/

c
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Exchequer and performs the 

polldng service ;ln the erstwhile 

PATA.
21. ' Having said this, we would 

now refer to the crudat issue as to 

whether the employees of the 

Force can be termed as a dvil 
servants and as such they cannot 
maintain a constitutional petition 

before this Court for enforcement 
of the terms & conditions of their 

service.
22. The connotation ‘dvil 
servant’ is defined and explained 

in respect to the Province of 
Khyber Pakhtunkhwa, In the Civil 
Servants Act. 1973 ^Aet, 1973^. 
For ease reference, we would 

refer to Section 2 (b) of Act, 1973, 
which reads as under.-
‘2. Definitions.—(1) In this act, 
uniess the context othenMse 

requires the following expresstons 

shall have the meanings hereby 

respecGvely assigned to them, diat is 

to say-
(b)
(b) 'cMI servant means a person.v^o is 

a member of a cMI service of the 

Province, or who holds a civil post in 

connection with the afhirs of the 

Province, but does not Include—

:

ATTEST^ 
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(!) a person who Is on deputation to the 

Province from tfjo Federation or any 

other ProvinGe or other authority;
(II) a person vfho is employed on 

contract, or on work charged basis, 
or iv/K> is paid from contingencies: or 

Oil) a person who Is a "ynxkBr" or 

•Vvoricman' as defined in the 

Factories Act, 1934 (Act XXV of ^ 

1934), or die Workman’s
I

Compensation Act, 1923 (Act VIII of 
1923)’

23. The perusal of tiie definition 

would show that a member of a 

civil sendee of the Province or 

Who holds a’ civil post In 

connection witti the affairs of the 

Province is dvil servant All 
' Pakistan Services are explained

in Article 260 of the Constitution,
v^ich reads as unden- 

' -260.
(1)

‘service of Paldstan’ means any 

service, post or office In connectlw 

Mth the afhlrs of the Federation or
' . I

of a Province, end Includes an All- 
Paldstan Se/vtoe, se/vtoe in die 

Anned Forces and any other service 

declared to be a sendee of Pakistan 

by or under Act of ^ajlls-eShoora
rcc'

; ATTE^TEtJ 
EXAMI 
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(Parliament)] or of a Provincial
Assembly, but does not Indude 

service as . Speaker,
Speafmr,

Deputy 

Deputy
Chainnan, Prime Minister, Federal

Chairman,

Minister, Minister of State, Chief 
Minister, Provincial Minister, 
[Attomey-GeneralJ, [Advocate- 
General],] Parliament Secretary] or 

[Chainnan or member of a Law 

Commission, Chainnan or member 

of the Coundl of Islamic Ideology, 
Special Asddant to the Prime 

Minister, Adviser to die Prime 

Minister, Special Assistant to a Chief 
Minister, Adviser to a Chief Minister] 
or member of a House or a 

^vindal Assembly,

/
/

Whereas Article 240 of tiie 

Constitution envisages that>
‘240. Subject to the Constitution, the 

appoiritinents to and die conditions 

of service of persons in the swi^ce 

of Pakistan shall be determined -
(a)..................... :........... .....

in tfia case of the seMces of 
a Provirice and posts in connection 

with die affairs of a Province, by or 

under Act of the Provincial 
Assembly.
Explanation.- In ffi/s Mide, "All- 
Pakistan Sentice’ means a service 

common to the Federation and die . 
Provinces, \^ich was in existence 

immediately before the commendng

(b)

ATTES 
EXAMl 
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day or which may be abated by Act 
of [MaJlis-e-Shoora (ParHamanf)r.

The Phmse "performing in 

connection with the affairs of 
Federation or for present matter 

Province” was elaborately 

explained In the case of 
Salahuddin and 2 others

24:

/

vs.
Frontier Sugar Mills & Dlsdllan/
Ltd.. Tokht Bhai and 10 others
(PLD 197S Supreme Court 244). 
In the said judgment, the Apex 

Court has held:
"Now, what is meant by the phrase 

‘performing ft/ncffons in connection 

with the affairs of the Federation or a 

Province". It is dear that the 

reference is to governmental or State 

functions, Involving, In one horn or 

anotiier, an etenTenf of exercise of 
public power. The functions may be 

the traditional police hjnctlons of the 

State, Involving the maintenance of 
lew and order and otiter regulatory 

activities: or tfiey may comprise 

hjnctions pertaining to economic 

development, sodal wel^re, 
education, public utility service and 

otiier State enterprises of an 

industrial or mmmerclal nature. 
Ordinarily, these hjnctions would be 

performed by persons or agencies 

directly appointed, contrdled and 

financed by the State, I.e., by the

i y
ATTE
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Federal Government or a Provincial 
Govemmenf.
25. Admittedly, as evident from 

the bare reading of paragraph-3 &
4 of the Regulation, the present 
petitioners are performing policing 

service in the erstwhile tribal area, 
however, their terms and 

conditions are b^ng regulating 

through Regulation No.1 of 2014 

and after frie omission of Article 

247 from the Constitution; through 

a provincial statute i.e. the Khyber 

Continuation of Laws in the 

Erstwhile Provincialiy Administered 

Tribal Areas Act, 2018 (lOiyber 

Pakhtunkhwa Act No. Ill of 2019), 
the operation of Regulation No.1 of 
2014 was continued. Thus, the 

essential criteria for being a civil 
servant is tirat the person holding 

tire post must perform his functions i 
in connection with the afteirs of 

Federation/Province and the terms 

and conditions of his service 

should be determined by or under 

the Act of Pariiament/Provihcial 
Assembly. The ^>ex Court In the 

case of Federation of Pakistan 

dirouah Seeretarv. Ministry of

/

/

Interior /Interior Division}.
Islamabad and 2 others vs. RO-

ourtPeshawar Hi'
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i77 Ex^DSR Muhammad Narir

(1998 SCMR 1081), while dealing 

v^rith the case of an employee of 
; Pakistan Rangers has observed

that:

T-i^Perusal of these rules deaily 

shows that they are all embracing, 
and fhereftjre, uiider the amendment 
of section 1 of the Pakistan Rangers 

Ordinance, tiiese rules would prevail 
over the Rules of 1973. The Pakistan 

Rangers Ordinance was promulgated 

to constitute a force called tite 

Pakistan Rangers for tiie protoction of 
and ma/hfenance of order in tiie 

border areas. Since vnth regard to the 

status of the members of the force the 

Pakistan Rangers Ordinance is silent, 
therefore, It can be safaly said that 
the eimployees of the Pakistan 

Rangers ^11 be deemed, to be cMI 
servants as they are perfonning 

duties in connection witii aftoirs of toe 

Federation and hence under the 

Service Tribunals Act, 1973, an 

appeal by a mernber of the Pakistan 

Rangers regarding a metier relating 

to terms and conditions of his swvice 

is compateftt before toe Federal 
Service Tribunal...".

26. Similariy, In the case of 
Commandant Fronder
Constabulary. Khidier
Pakhtunkhwa. Peshawar and

IATTESad^Sv
EXAMINE^^y^ 
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1

Others, vs. 6ul Raalb Khan and• f

others (2018 SCMR 903), the
Hon’ble Apex Court has elaborately 

examined service structure of the
Frontieremployees 

Constabulary, yi^lch is established 

under Frontier' Constabulary Act 
(Act-XIII) of 1915. Relevant 
paragraphs of the said Judgment 
are reproduced as unden- 
‘6. Three broad tests for 
establishing the status and cftamcfer 
of a dvil servant emerge from the 

Consdtudonal mandate of the afore- 
going Articles. Firstly, utider Article 

240(a) of the Constitution, 
appointinents to and the terms and 

conditions of service of Oie persons in 

the 'service of Pakistan” are be 

determined by or under Act of 
Pariiament. Secondly, by virtue of 
Article 260 of tite ConstihJtion, 
'service of Pakistan' means any 

service, po$t or office in connection 

with the affairs of the Federation. 
Thirdly, under Article 212(1) (a) of the 

Constitution, tiie exc/us/ve Jurisdiction 

to adjudicate disputes relating to the 

terms and conditions of persons, who 

are in the servkte of Pakistan vests In 

an Admlnls^Ove Tribunal, namely, 
the Federal Service Tribunal. These 

tests are mentioned in the 

Muhammad Mubeen-us-Salam case

of

/
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ibid (at pp. 686^89 of the law report). 
The definition of tfie term 'cMI 
servant In die Act adopts the 

Constitutional criteria given in ArtMe 

260 noted above to reiterate that a 

person who, Inter alia, holds a civil 
post In connecSon widt the affairs of 
the Federation' Including any such 

post connected with defence, to be e 

civil servant. The larger Bench has in 

this respect taken the logical step to 

incorporate the raquirements under 

Article 240 (a) and 260 of the 

Constitution as the definitional criteria 

of the term 'civil servant" (at p. 882 of 
the law report).

. 7. Having nodced the qualif^ng 

criteria of a dvil servant under the 

law, It Is appropriate now to examine 

the toctoal matrix of die present 
controversy. The FC was established 

by die NWFP Constobulary Act, (Act- 
XIII) of 1915 CConstabulary Act"). 
Section 3 of the Con^bulary Act 
empowers the Federal Government to 

maintain die FC as a force “for the 

better protecdpn and administration of 
the external bonders of Pakistan 

within the limits of or adjoining North- 
West Ftonder or any part thereof. 
Section 3-A of the ConsMiulary Act 
authorises the Federal Government to 

employ the FC outside the limits of or 

adjoining the Nordi-West Frontier 

Province In other parts of Paldstan for

/

/
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the better fmtecUon and 

administration of those parts. Section
5(1) of the Act ibid vests the Federal 
Government with power to appoint 
the Commandant and otoer persons 

including the Distrkrt Constabulary 

Officers or Assistant Constabulary 

Office/® of toe force In one or more 

districts. Section 6 delegates to toe 

Commandant and District 
Constabulary Officer toe power to 

appoint subordinate officers In toe

i

/

manner prescribed by Rules made 

under toe Act. The Federal 
Government exerdsed its power 

conferred by Section 21 of toe 

Constabulary Act, to fiame toe NWFP 

Constabulary Rulas, 
("Constabulary Rules"), In order to 

provMe toe terms and condihons of 
service of the officers and men in the

1958

FC.
It will be observed that toe 

matter- of terms and conditions of 
service of the respondent-employees 

of toe FC, are In toe first place 

regulated by the Corystabulary Act 
and elaborated pursuant toereto by 

the FC Rules. The provisions made 

by the Constabulary Rules are In 

hrrtoerance of and in exercise of the 

power conferred by the Constebulary 

Act Therefore, toe terms and 

conditions of service of the 

employees of toe FC ere prescribed

. 8.

ATTESTjro
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in the Act and the Rules. Thetestlald 

down In Ardcle 240(a) of the 

Constitution requires that the 

appointment to and the terms and 

conditions of service of posls in 

<x>nnection yrid} the affairs of the 

Federation and of a seivioe of 
Pakistan shall be determined 'by or 

under an Act of Parilament. The 

expression 'by or undet^ in Artfc/e 

240(a) of the ConsdtuOon auteorizes 

the terms and conditions of service of 
a dvil servant to be pro\dded both by 

statute or by statutory rules. The 

provision made in the Constabulary 

Act and toe Constebulary Rules, 
therefore, sabsfy tee Article 240(a) 
test. The judgment in tee Muhammad 

Mubeery-uS’Salam 

endorses this point of view:- 
'86.... The terms and conditions of 
service of toose employees, however, 
are required to be specified under 
Ajticia 240 of tee Constitution by or 
under Act of the Parliament. Thus, the 

conclusion vmuld be teat only those 

persons, who are In tee sendee of 
PaMstan, a^ discussed hereinabove, 
and if teeir tenns and conditions are 

governed eliher by a statute or 

statutory rules, in terms of Artide 240 

of tee Constitution, can seek remedy 

before tee Ser^dee Tribunals..'

t

' !

case Ibid

27, Similarly, this Court in the 

case of Gul Munir vs. The
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Govomment of Pakistan through *■
Socr^rv. Ministry of States and
Frontier Regions fSAFRON).
Islamabad and others (2019 PLC 

(C.S) 045), oh the basis of law laid• <

down by tiie Apex Court In 

Commandant Frontier
Constabulary Khvber
Pakhtunkhvfa. Peshavifar's ease
(2018 SCMR 903), while dealing 

with the case of Federal Levies 

Force, which was established 

through Federal Levies Foi^ 

Regulation, 2012 having the same 

structure of service for its 

employees/force as provided In 

Regulation No. 1 of 2014 has held 

that employees of the Federal 
Levies Force whose terms and 

conditions of service are governed 

under Federal Levies Force 

Regulation, 2012 are civil servants. 
Keeping In view the above, the 

Force esfobilshed under Regulation 

No. 1 of 2014 qualifies the criteria 

of being dvil servant In view of its 

composition, functions and duties 

as per law laid down by the Apex 

/ Court in the cases of Federation of 

Pakistan through Seeretarv. 
Ministry of Interior (Interior

. ^
/

DMsIon). Islamabad and 2 others

/
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VS. R^177 Ex‘DSR Muhammad
NSzIr (1998 SCMR 1081) and

FronOerCommandant
Constabulary^
Pakhtunkbwa.

Khvber
Peshawar and

odters vs. Gul Raalb Khan and
others (2018 SCMR 903), thus, the 

preliminary objection raised by the 

learned counsels for the 

respondents is sustained and 

accordingly, the present petitions in 

view of dear bar contained in 

Artide 212 of the Constitution are 

not rnaintainable. The present 
petitioners may agitate tiieir 

grievances before the Provincial 
Services Tribunal. However, prior to 

this Judgment, the status of present 
petitioners being a civil servant was 

not determined and In the similar 

cases, tile Apex Court in Gul Raalb 

Khan’s case (2018 SCMR 903) 
has held that:
‘11. It fo/tows kom the dicta laid 

down above that the protection of the 

border areas is a sovereign function 

belonging to and performed by the 

Federation. The same duty is 

performed equally I tire present case 
by the FC n^ only on tire honOera of 

KPK Province but also by maintaining 

order in other parts of Pakistan. For 
discharging such functions, foe

Z"ATTEg^b 
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services rendered by the FC have 

direct nexus the affairs of the 

Federation. Therefore, the reasons 

g/vren in the Muhammad Nazir case 

(supra) fully apply here as wail end we 

hold diet Ute employees of FC are cMI 
servants. Insofar as the quesUon of 
competent remedy in respect of 
service disputes of FC men Is 

concerned, we hold that In a mader 

relaOng to toe terms and conditions of 
service of the respondent-employees 

of tee FC, an appeal before the 

FederaiSer^ce Tribunal Is ava//a6/e to 

teem as tee exclusive remedy under 

tee law. Accordingly, this remedy may 

be availed by them ivfth/n toe stetetory 

period of limitation commencing from 

toe date of Issuance of cerdfied copy 

of this Judgment. All teese appeals 

filed by tee appellant’Commandant, 
FC are according allowed In above 

terms’.

/

When case of the petitioners (FATA 

Federal Levies Force) was examined in 

Juxtaposition wi^ the Provindal Levies 

Force and to/d Judgment, we observed that 

y service of both tiie forces is governed 

/ under the rules so framed under the

provisions of ‘Provincial Administered 

Tribal Areas Levies Force Regulation,

EXAMlW;5^r 
Peshawar HtSh ifrourt■/
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2012“. Therefore, we believe that the

I status of petitioners Is that of cMI servants

for alt practical and material purposes, and 

as such, the matter of terms and;

conditions of their service squarely fells

outside the ambit of writ jurisdiction of this

: court given ttie explicit bar contained in 

Article 212 of the Constitution. As earlier

discussed service rules of the petitioners

(PATA Federal Levies Force) and 

Provincial Levies Force both were framed 

under the provisions of “Provincial
I

Administered Tribal Areas Levies Force

Regulation, 2012’ and through the ibid 

judgment, the personn^ of Provincial 

Levies Force were declared as Civil 

Servants after exhaustively discussing the 

matter of Levies Force performing ihe\r 

duties In PATA. Therefore, on the rame 

premise, we have no hesitation to hold that 

the petitioners are Civil Servants as tiieir 

service fiittills the entire criteria of Civil 

Servants so provided by the law. Learned 

a>unsel representing the petitioners could

ATTESTI^ 
EXAMINE^^ 

Peshawar Hicwrj^urt'
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not distinguish the status of petitioners 

I (PATA Federal Levies Force) Ws a vis 

Provincial Leavy Force In any manner. Both

forces are performing their functions in the
' ' '

same area for the same object and;
• * i

purpose, and both are being maintained 

through the provincial exchequer. 

Therefore, the matters arising out of the 

terms and; conditions of senrice of the

petitioners are only amenable to the 

jurisdiction of the Service Tribunal in terms
if

of Article 212 of the Constitution.

So as the contention of petitioners 

that they have challenged the vires of the 

impugned Notification and as such the 

same are not amenable to the jurisdiction 

of the Service Tribunal is concerned.

suffice it to state that it has long been

settled that Service Tribunal has ample

Jurisdiction to deal with the issue of vires of 

the law and mles framed tiiereunder. 2015

SCMR 253 NATIONAL ASSEMBLY

SECRETARIAT through Sectrary V.

MANZOOR AHMAD and others.
^Tc

\LATTESag^ 
EXAMINJ 

Peshawar Hi Lirt



^ A 27

Therefore, the contention so agitated at the 

trar is misconceive and as such repetie.
I • •'

In ^ew thereof, the status of

petitioners has been dedared as ttiat of

Civil Servants and the matter In question 

revolves around the terms and; conditions

of their service which does fall outside the

jurisdiction of this court given tine baring 

pro\rislon of Article 212 of tiie Constitution

and as such instant petitions are dismissed;

being hot maintainabie. However, the

petitioners may approach the worthy 

Serwce Tribunal for tine redressal of their

grievance if so advised. Albeit, earlier the 

status of petitioners being civil servants 

was not determined, therefore, the

petitioners may avail the remedy of appeal 

within the statutory period of limitation 

commencing from the date of issuance of 

ttie certified copy of this judgment in terms 

of the judgment of august apex court in Gul 

Raqib khan’s case 2018 SCMR 903.

COC Nos.38-ti^021 in

W.P.NO.367-M/2021 and] COC No.436-
/

ATTES 
EXAMI 
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P/2022 in W.P.NO.1335-P/2022 are

dismissed for having become infructuous.

JUDO,t

1

i

Announced. 
Dt.29/11/2022.

JUDGE

. /

H<»rBLB MRJUSTKE UU. JAN KHATTAK, 
HON’BLEMRJUSnCESMATnQUeSHAH A 

UP ABWAfi Al l

Or-

4J
■*< A

19 DEC 2022Uiili- of I’lcsi'niaiioii 
So of I’nj.H-'’, 

Copying IVi.'
Voial...........

,5J.'

iM-......... ^ !

Dale of Pri‘piir:i;i.':;
DaU'.of DylivL’i-y oi Co;jv............ —
S*«-r#4vM(

.."cVI ; . c

i

I



s.%

‘tn.^J. ♦.

m

••7 . » ••

\ ■:

^ ,/■' ■

^jy* ■

r^'

If

.^\' 
^\ . : s. :■.'♦

. o..
-AA' •

ir.uy^
O I

jt-

A'£-
. Kj'

A>-s.\ \.V -4A ■*>

Leyjl <4
«*1

\
\ *A\

Si.
o ’ L

v
i >^>T o^J 6v fr J/7( ^^

^ t *.^ fJj * ^j/X^^iXsif S'

2>. ^

j

I op.
• . r •

(b^0. <&
r* , -i

\ ■

;

ra__aII 61 1 Jl
^PA'^cO-,-

>>.'
i

■ JA il

i.


