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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

- Service Appeal No. éﬁ “> of 2023

. Shah Hussain Slo Fazal Haléem R/o Mohalla Lalagan
Qambar, District Swat [Sepoy No.550607]. : '

% - ' T e reeranans seeeeranes Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal
| Affairs Department, Civil Secretariat at Peshawar.

3) Commandant ISwat ‘Levies/Deputy Commissioner, District .
Swat. '

....... e RRESPONdents

APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
~ TRIBUNAL ACT, 1974. ‘

PRAYER:

| On.a’ccé_ptanée_ of this Appeal, Notifications No.

SO{Police-ll)HD/MKDILevies/Misc./2020 dated

22:03-2021 & No. SO (Police-lI)HD/1-3/Federal

" Levies 2021 dated 21-10-2021 issued by

| -respohdent No.2 may be declared as illegal and

the sa‘me.-be' set aside. Consequently, the

appeliant. hay be held entitled to complete his

) seryice't_ill'.attaining' SQ_years age in light 'of
 Notification dated 14-07-2020.

Alternatively, the impugned notifications may be

declared to be ineffective upon the rights of the

'appellant and he may be allowed to complete his
L 'servlicle'till attaining 60 yéars of age.



Respectfully Sheweth:

1)

2)

3)

4)

5)

6)1

That the appellant has been' serving ‘as regular member of

~ Levies Force having a considerable length of service at his,
- credit (Copy of Appointment Order is Annexure “A”).

Tpat services of the appellaﬁt were initially regulated under.
the Federal Levies Force Rules, 1962, which were non-
statutory.

That subsequently, the Governor Khyber Pakhtunkhwa,
under the omitted Article 247(4) of the Constitution
promulgated the PATA Levies Force Regulations, 2012:
Consequently, the Provincial Government framed Service
Rules for the Levies Force in 2013 (Copy of relevant text of.
Service Rules notified in February 2013 is Annexure “B”).

That Schedul_e-lll of the above mentioned Rules, which.

provided for length of service towards retirement had certain

~anomalies. Hence, the said Rules were amended in

December 2013 and thé above stated anomalies were

‘removed to a larger extent (Copy of amended Rules notified
. in December 2013 are Annexure “C").

That the relevant Rules were further amended in July 2020.

_ Regarding the Iength' of service towards retirement, Rule 17

was amended to the effect that all Levies personnel shall
retire from service on attaining the age of superannuation-
i.e Sixty Years. Furthermore, Schedule-Il} which provided.
for certain length of service, was deleted by virtue of the

amendment (Copy of amendments notified in July 2020 are.
Annexure “D").

. Thatlthe rules were further amended on 23-03-2021. Rule

17, which provided . for retirement on reaching

superannuation was again omitted and Schedule-lll was

revived with certain amendments. Consequently, the-junior



8) -

10)

1)

3

‘ 'Irank ofﬁcialé like the present appellant would retire after

performing certain years of service or on reaching certain,
age. For instance Hawaldar would retire on reaching 31

years of service or 51 years of age, Naik 29 years of service

. or 48 years of age, L/Naik 27 year of service or 45 years of

-age and Sepoy 25 years of service or 42 years of age,

whichever is earlier (Copy of amended Rules notified in
March 2021 are Annex;jre “‘E").

That the above mentioned Rules being extremely

“detrimental to him, the appellant filed representation before

the concerned quarters for redressal of his grievances. The
same has not been responded to as yet (Copy of
representation is Annexure “F).

That some of the personnel,of the Levies Force got retired
from service on reaching certain age/completion of certain

length of service as prescribed by the above mentioned

. Rules.

" That the appellant along with other similarly placed persons

invoked the Constitutional. Jurisdiction of the Hon'ble
Peshawar High Court by way of filing various constitutional

Petitions, challenging vires of the above mentioned rules.

That during the pendency of the said petitions, the

Provincial Government made further amendments in the
Federal Levies Rules on.21-10-2021, whereby retirement
age in r'espect'of lower ranked members of the Force was
enhanced by a few years (Copy of amended Levies Rules

" notified on 21-10-2021 are Annexure “G”).

That the appellant filed another representation against the
above mentioned further amendments in the relevant rules,

.- -which was never responded to. (Copy of memo of second
" representation is Annexure “H").



12)

13)

14) .

15)

4

,That-ag'_aihst. the above mentioned Rules framed by the

Provincial Government; the appellant alongwith other

similarly placed persons filed various other constitutional
petitions (W.PI No.469-M/2021,: W.P No.470-M/2021, W.P

 No.337-M/2021, W.P No0.338-M/2021, W.P No.333-M/2021,

W.P No.1252-M/2021 and W.P No.335-M/2021) before the
Hon’ble- Peshawar High Court. However, because of
jurisdictional issues, the matter was referred to a I'arger
Bench. |

That in light of the above mentioned Act, other employees

of the levies force filed a constitutional petition (WP No.
1281-M/2022) before the Hon'ble Peshawar High Court
Mingora Bencﬁ to the extent of their re-instatement in light
of the Provincial Assembly’s Act. The petition was allowed
by the Homble High Court vide judgment dated 23-11-2022
'whereby the respondents were directed to re-instate the

| then petitioners. It |s worth mentsonlng that vires of the

' lmpugned rules were not challenged in the said. petition,

which are belng impugned through the instant appéal.

That a larger Bench of the. Hon'ble Peshawar High Court
heard the connected petitions on 29-11-2022.
Consequently, the Hon'ble 'High Court decided that

| personnel of the Ielvies' force are civil servants and their

employment matters would be deait with by this Hon'ble
Tribunal (Copy of order dated 29-11-2022 is Annexure “T").

That' being aggrieved with the impugned notifications, the
instant appeal is being filed before this Hon’ble Tribunal,
mter alia, on the followmg grounds

GROUNDS

A)

'That the |mpugned act of amendmg the relevant Service

Rules to the detriment of the appellant and subsequent

" retirement is illegal and un-Constitutional. Hence, the same

acts are liable to be declared as such.



4

'B).'

C)

5 .
& -

That it i |s a settled law that service rules cannot be amended

‘ ‘to the detriment of public sector employees. Even, if they
.are $o0 amended, the same having prospective effect cannot
be applied against the existing employees

That after the 25" Constitutional amendment, the new

IConstitutlional ' regime demanded streamlining of the

erstwhlle Tribal Areas with the rest of the Province. .So
much $0, Levies personnel serv:ng in erstwhile' FATA, and
Khasadar Force were accommodated to a larger extent

‘where the Provincial Assembly passed an Act aimed at

streamlining the service struéture of Ex. FATA Levies Force.
The Act not 'only';-)rovides uniform retirement age i.e 60
years for the whole Force but rather enjoins upon the
Prdvincial Government to take steps towards absorption of
the said Levies and Khasadars in regular police.
Regrettably, the appellant has been treated in violation ofx

" _the Constitutional spirit ' particularly after the 25"

‘ Cénstitutjona[ amendment and subsequent orders.

'D)-

'I-'l'hat" further grounds, with leave of this Hon’ble Tribunal,

 would be raised at the time of oral submissions.

Itis, therefore, hunﬁbly_ préyed that on acceptance of
~ this appeal,

(|) The lmpugned Notifications No. SO(Police-
ll)HDIMKD!LeVIesIMlsc /12020 & No. SO
(Police-li)HD/1-3/Federal Levies 2021 dated
21-1072021 issded_ by respondent No. 2 be

" . declared as illegal, thé same may be set aside.

 Consequently, the appellant may be held
entitled to complete hIS service till attaining 60

. years of age in light wnth Notification dated 14-
- (_37-2020. '



5 .
Alte’rnatively," the impugned notifications may be
',_declared to be ineffective upon the rights of the

-appellant and  the appellant be allowed to.

| complete his .service tlll attalning 60 years of
age. |

| u) Any other remedy though may not specifi cally

~ prayed for, but which circumstances of the case;,

£ 'wou|d demand in the interests of justice, may,
also be granted

. Appellant
Shah Hussaln T
|dentified by counsels

- Dr. Adnan Khan Barrister-at- Law

- Advocate Supreme Court of Paklstan.

&

7
Urnar Sadiq Advoéate High Court

- . CERTIFICATE:

. Certified that no ,sulch' like appeal has earlier. been filed before.

this Hon'ble Tribunal on the subject matter.

Appellant

Shah Hussaln



~ * BEFORE THE KHYBER PAKHTUNKHWA SERVICE |
- TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.__  of2023

Shah Hussian.... Appellant..

‘Government of‘ Khyber Pakhtunkhwa and another

Py

ceeeee e RESPONdents

AFFIDAVIT

I, Shéh Hussain (Appellant), do. hereby solemnly affirm and -
deélare that the contents of the above titled Appeal are true-
and cqr(eét to the best of my knowledge and belief.
Furthermore, no such like appeal has earlier been filed

_before this Hon'able Tribunal or elsewhere on this subject

matter
DEPONENT
Shah Hussain
. ATTESTED

) TAN AD
| Qg\\iq;f‘\;" CO“HSVQQ&
e le r.‘?a_b.',i }ﬁim




*  BEFORE THE KHYBER PAKHTUNKHWA SERVICE

'TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service App_eat. No. - of2023

- 'Shah Hussain................. e e e «.....;Appellant
1 | S

" Government of Khyber Pakhtunkhwa and another

....... e eeereereeennn .. ReSpondents

ADDRESSES ‘OF THE PARTIES

APPELLANT:

Shah Hussarn Slo Fazal Haleem - R/o Mohalla Lalagan
Qambar District Swat [Sepoy No. 550607].
~(NIC# . Y. (Celi# | )

RESPONI_JENTS 3

1) Govemment of Khyber Pakhtunkhwa through Chief Secretary,
CIVIl Secretanat at Peshawar.
2) Government of Khyber through Secretary Home & Tribal Affairs
Department Civil Secretariat at Peshawar
3) Commandant Swat Levneleeputy Commrssroner District Swat.
..................... Respondents

Appellant ,g/z?_//
Shah Hussain — 22
Identified by counsels

/&//

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

-~ Umar Sadiq Advocate High Court
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Getbagh, Charbagh

- U v W e ¥
OFI‘ICL:._QF THE DISTRICT COORbINATION OFFICER SWAT/COMMANDANT
SWAT LEVIES.
' W
« v /5182 oco @ Dated the #2.5 /6/2010. Aﬂ, !
g
ORDER. -
As per recommendations of the Departmental Selection
. Cornmitlee, the District Coordination Officer; Commandant Swat Levies has been
plcascd to notify the appointment of the [ollowing candidates as Sepoy BPS-05
plus usual allowances against the vacant post with immediate effect:-
———p -
B/N Neine Father Name Address
{ BABOZAI
| llnmon Rachid Shams ul g Moh. Banjneiyan Mingora ., Swat
2 J\m-n ubtlay v Salahudin Moh. Dawlat Khel Qambar 1,0 Rahim Abad, Swal
ade Mllnllnz. M v Purdiil Khaa Moh. Usinan Khel Amankol
4 Muohaninnd Wasly Amie Siyad Mol Khona Cham Sakdu Sheal
\/1 5| Perwes Alwand v T Muhsauraxd Khan . Vill Shagai P.O Saidu Shwrif
6| trf 7 Mujumniad Sherin Shagai Saidu Stinrif
7 [ M Aykhn Habib ur Rehmon Viltage, Amenhot. Sekha Chuna
\/ 3 Shalt Husawin Pazul Haloom Laln Gaa, Qgmbar j
0 Muslim Shaie ./ Ruhim Shed tiangnt Cham Sabdo Shantt
10 | Nadeom tgbal -~ $aid Badshuh Moh. Zenat Grum Mangiovwur
b | Miuz Khan 4 Amir Salam Khan = Muhally, Murd Khel, Manglewar |
12 Mulltln Al Shab ~./ Akbar Al Shagal, Saldn Shacil, District Swat '
-QH&SB&GH S —
{13 sawar ki Bakht Biland Khan Moh Shosngat £ 03 Charbagh
\/ 14 hunk.ﬂ Al v ) St Dawran Moh. Kanalpur, churbagh
15 Mulnmmmd Shnhnl Fsss Muhammad Moh. Bagh Dixerat Fathipur
10 (.l'm Iyhat Cultar Malam Jaba Teh, Cluwbagh
17 | lioami Hussain 7 | umar Zads Moh. Ludys po Clrbagh
18 | Asirali Puidul Khan Mol Mera P.o Gotibagh
v Mulmmuumd Nawaz Y| Sher Zahid Khan Moh. Dolal Khel Alaabad
20 \houku Rehman ¥ | Bakhl Zainan Muhalta, Chwen, P/O Charbagh
21 | Avie Jiz Khan . v ~Umar Zada Bador Chorbagh .
22 | Sxjud AN Nadas K han

1
(/.
L
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.

’ ' 3.; '

i i‘hc.:r recruitment wlll he ullhiﬁfl to: "hc vcum ton of Uie anteeadenms ¢f
¢ the applicant from the conc\:.u,d agenvies.

-
3

c -2 The appoititcas will be allowed Lo .l.Blgll (he wrvice on bae m(mth prior

notice and in- case of 1er.1gnatwn withul  notice. lwo onths
Pay;’ allowanccs il any shall be forfeited in [avour e-i Government.

-3- " . l‘hmr hLI'Vlt.(.b con be- tcrmmulcc! at'any nme in casc their p-:.rl'ormuncc i1
- Iound un-satisfactory. : :
T g . l‘hc 'tppomtccq should join dunes wlthm omz- we { the issue of this
" order.

&
" HISTRICT: comwmmlon OFFICER/

e e COMMANDANTSWATLEVIES SWAT
: No:;;éﬂ.ﬁif’ 9 DCO

o .
. '

' (‘npv fum mclcd 192~

- Dthll“l Accounts Ol'ﬁt.c: Swat.
9. QOfficials concerned. /

DISTRICT COORDINATION OFFICER/
comaANDANT SWAT LEVIES, SWAT

R C;r_{_
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- NOT

In exarctsc of thc power confcrred by Section 9 of the PATA Levies Force

| IRegtﬂatmn 2012, ‘the Provincially Govemmmt of Khyber Pakhmnkhwa is pleased to
g mﬂkﬂ the. follovlng rules, namely -

- $hort title and commencement:- (l)' 'Ihese;rules may be called Provincially

Admnmed 'fn’bal ‘Ateas (PATA) Fedcral Levies Force Service (Agaended) Rules, .
2013, _ R
| (2) They shnll ecome mto force at once.

| 2. Deﬂnltion:- (l) In theae Rules, unless the contcxt otherwise reqmrc, the follovlrlng

_ expmssmn shall havr. thc mcaning hcrcby :cspccnvely assngned to thcm. namcly -

@
O
O

e

e

o “Govcmm.lnt mams !lle Govemment of Khy’ber Pakhtl.mkhwa. 'CZ/ :

- o bytransfer

; _' “Schednle” means the Schcdule appended to these rules*

_ “Appmntmg Authonty” means the appomtmg authority specified in rule-4;

‘“Commandant” means Commandant of ‘the Force, ‘who shall be the
; Deputy Commlssmuer in their respective junsdlcnon, ‘

ERCEN
- any ofﬁcer of the Dlslnct demgnated as such by the provincial govemment
. who shall be Dcputy Conunnndant (Opetatmn) of the Force in PATA, to
" exercise .in his rcspoctlve jmsdlctmn such power and perform such

Deputy COmmmdmt (Opmuon)" means as Asmstant Commxssmner or '."-‘

 functions as may be prescribed; and ‘who shal” be rcspons:ble to the
. Commmdant for operahonal mattexs of the Force it PATA.

’ Dcputy Commnndant (Adrmmstmuon)“ means Deputy Commandant

e (Admmxstratxon) of the Foree, who shall be an officer of the’ provincial
e govemment or any officer ‘of the District designated as such by the

= provmcml govanment ‘to exercise in his respccnve jurisdiction such

powers snd perform such ﬁmcﬁons a3 may be prescnhed and who shell be.

' responmble to thc Cummandant in. adrmmstranon and estabhshment

mattcrs of tbe Forcc AN PATA

7C

-“Home Dcparunem" means. Provincial Home & Tnbunal Aﬁ‘mrs
Depsmnent '

“Imtial reermunmt” means appomtment made other than by promonon or

cfZ



- SCHED ULE-"‘%II'I-‘

-...___

See RuIc 17.
' gth of serwch.ge

TSt Mg B0 _

_38 yws semce or 03 ycars service as Subedar M!I.jOt‘ or 60

yoars age whichover is carlier

T Subedes (BS13).

35.years service or 03 yecars Service as Subedar or 57 years

| ege whnchever is earlier

1 alb Subsdar BS-1D

:_. ‘-,

'32 years. service or 03 years semoe as Niab Subedar or.54
- yenrsage whichever is carlier.

e T S
R ST

- 29 years service of 03 years service as Havaldnr or 51 years
| age whichever is earlier _ .

TRalk (BST). |

"1 26 years service or 03 years service as Nmk or 48 years age

whichever is parher

TR (85-9)

whlchever i carlier : 2

3 yenrs service or 03 years service as UNaik“or AS years age |

T[S 855

20 years service or 42 years age whichever is earlier J

I L T

B ®

~
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. Govemment of Kyber Pakitunkiwa, '
“Home & Tribal Affairs Department
Dated Pestiawar the 12" December, 2013

" SCHEDULES

jnifor Fom"’-'l_", P
Sl.-No PostiRank . . o

Protno
‘ion
- | Quaqta

Eiigibity for
p_qo_m_oﬂoa '

Direct
Quotl

18)

100% |
as Subedar <

Subedar @513 .

One year service 1100% "}

as Naib Subedar

n S
Naib Subedar (B6-11). |

‘} — Subadar Walof B> e yaar service
;
i3

O yoar sarvics | 100%
Hewaldar

Hawaidat (B5-8)

| as Nak

a8 R
One year service 1100%.

on| “_P :-; “I-' !

T

'| .as Lancé Nalk '

One year sefvice : 100% \ '

=T Tance Naik (B5-6) —
! _

One year semce

. 100%
as Sepoy ‘

|
|
|

Sapt:a_y (85-5) o

100% | Middié Péss:MatﬂcJ

5~ Fiesd Amoret (85-) .

Ohe yeaﬁs‘arvice ~1700% .-
as Assistant - \

Middie PassiMatﬂcj

. TAssisantmmorer -~ 1 -

\ 100% \ Middla': ;"ass!Matﬁcj

_l@s -

i refirement after compietion of 25
;- shall be.granted. .. .

t: (1) All uniforim ey persannel shell ~atire-as per Schedule-il or opt for

'years of reguiar sarvice and 1o axtension beyond r;tlrement

| SCHEDULE L
Rule 47 (R .

T -Lei'\g“‘d:

.W.No\PoaURanl{‘ T
1 Subedat Major (8S-16)

stirernent)
service/age fof retirement
chever is earlier

|37 years' of service or 60 years of age whi

1 Stibedar (B5-13) __

35 years' of service of 80 years of age whichever is aarller‘] ‘

~Fisi5 Subsdar (BS-11) .

133 years' of sqwlce-or,sﬁ years of age whichever is earller |

I“
3 T Hawaiiar-(BS-8) : 131 years of service of 60 years ST age whichever is earier |
& {Nak BS-H:. 29 years' of service of &0 years of age whichever I8 eartier

Tance NGk (BS-8) .

-28 ' *of service of 60 years of age whichever is earlior

25 year;' of _sehde& or 60 years of

[ Sepoy (B59)

i '
i o
]
< -
- .
. .
N
.
v . .
e e
o ...
' .
v ;
'
e

é L.

| C"’.TC |

= 'L

@ whichever is eariler *
. ¥
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s BETTERCOPY
HOMEDEPARTWT
" NOTIFICATION
| DatedPeshawar the 14-07-2020

.' No SO (Pohoe—lDHDl 13: Tn exercise. of the. powcr conferred bjr Section 9 of “the

Provmcxally Admmlstered Tnba! Arcas: Levres Force chulanon 2012, the Govemmcnt'

of the Khyber: Pakhtunkhywa s plessed 1 digect that in the Provincially Administered

Tnbal Areas (PATA) Fedcral Lwncs Farce iService (Amended) Rules, 2013; the
followmgf\mheramendmems shallbemadc, namely

, -

In mc.'sgidm!a:f -

S "‘1‘7= Reﬁremen — All Lewes Pcrsonal shall reure from: semce on

e attam,mg thcn age of supcrannunt:on i.e sixty (60) years or thc.y may opt
for retuement aﬁer oomplehon of twenty-ﬁvc (25) years regular serwcc
and ' '

- A

. b) '-S_t_:heglulg—l]l- shail be d'el_eted. -

SECRETARY TO
. GOVT: OF KHYBER PAKHTUNKHWA
HOME DEPAR’IM'EI*IT '

 Copy fowpdedtothe
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N No.

— oAb s e M

_To_ be substltu

GOVERNMENT OF KHYBE

Btz’/cr ey

ted notiﬂlc.ajion of eve

R PAKHTUNKHWA

HOME AND TRIBAL AF FAIRS DEPART

NOTIFICATION
- Peshasvar dated the 22-3—2021 !

Jn exerclse

'of
Regulation 2012 the Provlncial

Ierred by Secllon 9 of the

PATA Lewes Force

Government of Khyber Pakh

tunkhwa is pleased to di

rect that In the . F'ATA

pOWSTS

the

Federal

ther amendments shall

Lewes Force Servlce (Am

endad) Rules 2013 the following U

" ‘be rnade namely-- o

o Amendgjgrits

in \he cald fules :
1L 1D Rui6 4, sub-rule (1); the o loliowing shal b,
Uy Comrnandan{ -sha

) racruitmenl and promation up to the rank ol ‘Subedar:

promolion lq the posts ot Subedar Ma;or

Secrehary Hpme ﬁepaﬂrnenl
2 For Ruié 17. the follo\mng shall be

. 47, Retlremant: Al Lavy pamonnel &hal

R pxtension in service. after ralirernenl shall be granted”

3 For Schadute-llL the fo!m

- "Schadula-lll
{see rule. A7)

Prowded thai the appohting auu'toriw"fof purpdse of
and SuPerlniandenls shali be

subs\uuted name.y. .

I retire as per Schedule-lﬂ and ne

substiluied npamely:
fl be lhe appoinling authority

for Intial

.

ng shall pe substituted, namely.

‘Nafhe oiihe Post{ Rank \ Qualiﬂcation far Promation

Length of Sewlce T |

. L

e

On the Lasis ol Seniority-
cum-finess from, amongsl
‘the  Subgoars ' having

Y Sopsasr Malor (B5-161 \ —
Inlermediate Qualiﬁcauon

Thity Seven ‘Years of |°

Three Years' Sarvice a3
subeda: Major Of Sixly |
Yaars of age whichewer |.
is eariier '

2 ‘_ ) 'pubeda'r (99-131‘,' "By promol:dn on the basls
T - ‘ of Seniority Cum Fllness In
. e . lollowing manner,

. . S ’ . nem
B C R (n Finy Parcan\ {50%)"
' - -gam .amongst the

* Nalb Subedars

" guelification; and

Jm Fitty ‘parcent (50%)
from amongst Naib
Subedars - having
Secondary  School
Centificata .

having Inlermediate | -

Thiy- Five Years
sarvice or Five Yeras
soryce 25 Subsdar or’
Sixly yesrs of * sge
whicheve? is earlier -

v

)|

T3 [ Waib Subscar @ | o gomoln o e basis
' ' - ' - of Senlodly Cum Flidess in

- e . jolldwang manner,
T ‘nsmely-. o

Thiny Throe  Years'
Sorvice Of Saven Years' | -
Service. 28 Naib |,
| Subadenar S!xty Years ;

|

v gt e A g SRS . -



. Guakificatien, and - '
, L e i)y Fity -Percent {50%) from
Lo L . A ‘amongst }_{awaldars. ‘ : _ 1

~3 No. | Nama ofihe Post] Renk | . -Qualificution for Promotion T Length of Service /
R F A : | - Age
Thirly One yenrs service
or Three years sarvice

. [@"{ Hewaldar (BS-08}"

P RS L , gs Hawaldar or Fifty
) T & e e g : S 1 B . One years o['agg.
R I - R v . :] whichevet is eadier.
3 T Nak(8507). - . T . .- o Twanty Nine years
jar sekd. S T P : garvice of Thras years .
AR I e S : - servics as Naik of Forly
N S PR NP RN _+ | Eight years ol.ape, :
Lo ' N o DR o = whichever is-sariler.

B - e 1Y A T - | Twenly Sevan yoirs .
_ .. SRS DR . ' gervice or Three years

N b et . .- . ' sarvics as L/Nalk of
N T | L CEEE B T Farty Sve years of age,
R PR S : : - | whichavet Is sarlar,

7 | Sepoy (BS:05) ' ¥ D } | Twenty Five years
R I - 0 - N servion or Forty Two
s S P years of age, whichgver -
' I . . ls.gaﬂler." '
Sl SECRETARYTO -
_ T T ey . GOVERNMENT OF KHYBER PAKHTUNKHWA,
; U HOME & TRIBAL AFFAIRS DEPARTMENT
- 4t fig |

1. Principal Secretary lo the -Governof, Khyber Pakhlunkhwa, -

© 2. Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa,

. .3, AlvAdminjstrative Secretarles to Govemment of Khyber Pakhtunkhwa,
4. 'Registrar, Peshawar High Court, Peshawar. S

$& 0 B AlrCommissioners, Khyber Pakhtunkhwa,
: 6. All Deputy Commilssibners, Khyber Pakhiunkhwa. -
.+ 7.. Provinclal Poilce Officers, Khyber Pakhiunkhwa, : ’
8, All.Heads of Attached Department in Khyber Pakhtunkhwa. .
.. 9, PSO to the Chief Secretary, Khyber Pakhtunkhwa.
" 40. Accountant-General, Knyber Pakhiunkhwa. .
11. Difection Information, Khyber Pakhtunkhwa. o N4 ,
12. The Mianger Government Printing & Stationery Department, Khyber Pakhiunkhwa.

. peis'raquested to.pubiiish the above Nolification in the Extra Ordinary Gazette ol -,
_“Khyber. Pakfitunkhwa and supply 50 copias (Prinled) of the samg (0 the Home '
. Deparimenit . . , ‘ -
-Ii'\ I ‘d. - . . I
. & ’..._.\ - / . . . B . -
A .
P — . Section Offidey (Police-ll)
B AL
T AR -‘j‘.f-fr"""ff'-’-'-."' : :
: 7 I”‘ Ve P T

.‘I :. .I- l - - _".. .. -:-_. . . .I. .‘. : : (.‘:o" ;’Z‘IM:' . E . ' . c :
IE ! N . . _.. . -‘;'q...“‘ : o . .
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NOTIFIC&TIOE

e '~-‘_‘Govsnnmem OF KHYBER PAKHTUN
- _HOIL'IE AND TRIBAL AEFAIRS DEPARTHE ENT

Peshawar, duted l-‘te 2110 -20.?! ‘

- In exercise of the powers

conferred oy Seclzor\-‘? of - !he PATA i.ewes Force Régulolton. 2012, and in

- conﬁnuahoﬁ

ihls

deparlman! ‘

’ Ii]HDIMKDﬂevfes/Mtscmzo ddled nos-zom
ot Khyber Pckhiunknwa is pledsed 10 qire,c! thot iin ihe PATA Federql

Levles Force Semce (Amended} Rules. 2013.

Shall bar mode. namely,

‘SCHED :.

notif cahqn

j

|

No.;‘
the ﬁrovmc!ccl

the fO“O\.Nitlg fusther amendments

SO|Police-
Government

OO Numeefmorm;
o Knnk

- hngiﬁ of S'ervldlo / Age

5 , MW[l&lﬂ

kawnvamnlm«lnufm*wﬂcommmpam
Yeors of age whichever ks porlier.

2 - Subedor {85-1a)

-lhhvfhuteusolwviceotﬁmvem sqmicensstmdaots:mvemm

Oge whichaver it ecrier,

3 Nubswaaams-m

Trmvmﬂ'remolhvlcauhvenhad’ service G Noib Subedor of Sixty
Yoo o age whichaver s saifer,

N Hmuuaqasw-

Imfoneyamol mvlcaormycmywmnn.mtmsrhm

3o lemi

. Twenm-mmsolmk:eu Imwmeve&sogevﬂmvmbe:ﬂer

. - 6. ,unommm’

. lwenwsermyemotmorm:évenymogemcm is morfet.

T T Sem(as-o?j

Twenty mmqmammaqummmum.

SCHEDQLEJ

- ST Port/ Ronk

K ﬁlgibmty tor Pmmoﬂon - Promofjon | Direet | Gualificetl

o . — ' Quota i Quota | on

1| Scbedar Mdgor (8516 | uyeou nngemm : 106% =
I .'—‘ - Towon 21 ye ol windce - f X
|2 ) . Subedor (B5-14f © 02 yedn' service & NGIG X 100% 1
) v e o T .
N Tolol 18 yeors of servics '
13 MOl Susedor (8561} | mrem seMcemHuwnuar . 100%
N N s B Ioicll?msd ‘
4 - qunjclor_!ta‘sw _ namfsdglcnmm ) 1008
R IECUREI. ol Totalla '
3 4 - Nokx{ss.08) - 03 yean' i_orvlcaasl.mm
. B i ] . oW ' (') ) -

, . b oI D8 yacrs of ‘7—:' '
[T RS [ 85 yeon seico o sepor 7
B P R ) (- I D —— A T A T é :

.8 [~ .. Reod Amorer, - 05 yeon” service-as T00% $5C T

| 58 Atsisiont Atmocer : Quumaomn N
KR st ! ! 1
RN . - S i maonleul .
| Aot Amoree [ N . 0% ¢ f
NIRRT . < EERA TR, ) Quokticatan

r, A .ot ". ‘ ’ . ' - [~ ¢ m i

. e - ' corslcols of , ,
: e i '

- . T ':2’_; . f ’ ' é
A o el sscumnno L i
) S A (‘OVERNMEN!‘ QF KHYBER PMH‘!‘UNKHWA, e o ¢
' : »--1-'-““}" N W -"
\ + h\-u-”;: :1 - L :rh-“'

W I AT ST TR
D reSw nee sualefa oM ms fam ek stl e gy e
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CoL o T 'f Y
© 1, Prncipol Secretary to the Governor, Khyber Pakhiunkhwa,

-+ -2 Piindipdi Secretory to the Chiel Minister. Khyber pakiunkhwo.
I ¥ EII f:ipﬁeinis{raﬁmactpidﬁes,to Government ol Khyber Pokhtunkhwa. -
" 4. Registror, Peshawar High Courl, Peshawar.
- 5. Al Comryssioners, Khyber pokhtunghwa. . f. .
% All Depuly Commissioners, Khyber Pokhtunkhwa.
9. provinciol Police Officers: Khyber Pj;:khtu.nkh{wo. :
8. All Heads of Attached Deporiment In.Khybar Pokhlunkhwa.
6. PSO to the Chief Secretary. Khyber Pakhiunkhwa.
- “10. Accouptant Qa_'n'eroi._l;hh\;téer ;o:rr\:;mm i
11 Directlon inforriation: Khyber Poktunkv@, -
- }‘2.' ?hﬂg Manger Gdvernment Piinfing & Stationery Dep\lortmenl. ﬁhvt?efme Bt
% pokntunkhwa, He Is requested to. publish the abov _Noﬂﬁcoh?n 1?‘ the Exio.
. Ordinary Gazetle.of Khyber Pokhiunkhwa bnd supplY 50 coples {
ve.same fo The Home Department..” '

.- N

" Sechin Obel (Police-t)
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. PESHAWAR HIGH COURT PESHAWAR.
(IUDICIAL DEPAR‘I‘MEN'I‘) |
PN04 21,

' Date of hearing — . .20.11.2022.
Barrister Dr.Adnan for thie petitioners.
‘Mr.Saqib Raza. A.AG for the réspondents.

§ M ATI‘IQUE §ﬂAH, J:- For the reasons
. recorded in our detailed judgment of even
‘date in ‘WiP.No.367-Mi2021 fitled
e I“Muhaml;ha'd 'Ghafar_ ‘efc. Vs. Gowt: of -
Khyber Pakhtunkhwa® this writ pefition is
'. dlsmissgd. - .

1
P,
i ’
Anpounced. JUDGE
' 'Dt.29/11/2022.
X " HON'BLE MRJUSTICE LAL JAN KHATTAK,
s HON'BLE MRJUSTICE § M ATTIQUE SHAH &
. HON'BLE MRJUSTICE SYED ARSHAD ALL
. - (AKIHAN Cord Sucrorery) n 5"'7,?)-*" 5
p

PO
LAy
[

G HE{Z: "FZZ



PESHAWAR HIGH COURT PESHAWAR.
R (JUDICIAL DEPAR‘I‘MENI‘)

W.P.No. 367-M/2021 with I R,
_CM Nos. !,053[202! & 1183/2022

Date of h'eeﬁng' —. 29 '112022. ’
- Barrlster Dr.Adnan. for pehtioners
- Mr. Saqlb Raza, A.A.G for the respondents.

'S M ATTH -SHAH- := Through this
‘ -'single judgmerit, we shéll also déclde the
L connected wnt petitions bearing Nos.337-
M/2021, _-4@&Mﬁozj, 503-M/2021, 514-
" MR021, 518-M2021, 450-M/2021, 601-
M2021, 681--M2021, 632 M/2021, 915-
| M2021, 968 M/2021, 980- M2021, 1221-
M72021, 1222-M/2021, 1252-M/2021, 2210-
- Pro2i, 2913-#/2021,"‘ 5092-P/2021, 5423
 Pro21, and 5424-P/2021 as adjudication
N o a common question of law and fact is
- _involved in all the petitions wherein the
.. petitioners have challg_p_ed the vires of
. nofification. ' No. SO (Police-ll) HD/
-'MkDiLeviesfMtsaéozo dated 22.03.2021

~ whereby on the basis of impugned office

- order bearing No.128/DC/CSL  dated Cg

ATTESTE
EXAMINER

F'EShaWar Hi s ourt



oy
N
-

1:20.04.2021, they have been retired from
‘sefvice with further prayer that they be
reinstated into service from the date of their

‘retirement i.e, 20.04.2021 with all back

benefits. In'altemaﬁve ‘they have prayed

'that the respondents be directed to treat
: them at par with erstwhile Federal Levies of

.- Federally Adminlsttated Trlbai Area (FATA)

and; absorb them in pollce and grant them

ull pensionary beneﬁts

2. I_--leewise in W.P.N0s.333-M/2021,
. 334-M72021, -335-M2021, 338-M/2021,
345-M/2021, 1026-M/2021, 1035-M/2021,

1187-M/2021‘ 1206-M/2021, 1207-M2021,

34-M/2022 21 2-M/202 and 993-P/2022 the

'- petltioners have made the following prayer:

“On acceptance of this writ
peﬂﬂon, the lmpugned Notification
'SO. (Police-ll} HD/ MKD/Levies/
Misc/2020 Is against law and the
~ fundamental rights gusranteed by
the Constitution of Islamic
Republic of Pakistan, 1973, may
be declared Ilegal vold ab Initio
and of no legal effects on the
rights of the petitioners.”

L ATTE

EXAMI
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‘Similarly, In COC Nos.38-M/2021 In

W.P.No.367-M/2021 and COC No.436-
'P/2022 in W.P.No.1335-P/2022 petitioners

seek “initiation - of contempt of court
proceedings égainst the respondents for
V!élating the' order of this court dated
21.q4-.éo‘2i passed in W.P.No.367-M/2021.

3. Bref facis of the case(s) are that the
' - petitioners were_ appointed. in the "Swat

|- Levies Force" as Sepoys etc. and presently

terms and co'ndi_tio'ns of their services are

-+, regulated - by . “Provincially Administrated
- Tribal Areas Levies Force Regulation 2012"
‘whereunder besides PATA Levies Force

'Rules, 2012, PATA Levies Force Service

(Amended) Ru.'és 2013 were also framed,

* Rule 17 of the Amended Rules 2013, deals

with -tﬁe retirement of personnel of the

force, which was amended vide notification

dated 12.12.2013 in the manner that “All

- the personnel shall refire as per

" Schedule-lif and no extension in service

beyond retirement shall be granted”. On

14.07.2020, vide Notfication No.SO

ATTE
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. (Police-IDHD/1-3, rule 17 was further i
" amended by deleting schedule-IV as "All
. uniformed force shall retire from service
: ‘on attalning the age of superannuation
J;é. Slxty (60} years or they may opt for
| raﬂ;erher_:t after compleﬁon of twenty-
- five (25) yoat# regular  service”.
ITher:eafter once agalin' ;through . certain
: 'modlﬂcations r_ulé, 17 was éfnended by
- giving Iife to the deleted: schedule-lll of the
rules 2013 as undef:- -

- I“Rotir‘er-ne'ht,:' All levy personnel
shall .refire as per Schedule-lil
‘and .no extension In service
‘after retirement shall be
granted.”

4. Being aggﬁay.fed_ from the ibid
| arh’endrﬁent:, 'me"petiﬂoners-_have filed the
in'staﬁt-',pat‘itilt-ans;.
8. : ”Pursﬁant to the directions of this
' _couﬁ res':-:ond'ents have filed fhelr parawise
.c_u':mments, whérqln issuance of the desired
wits has been oﬁpgséd;

8. Leamned chuhéei representing the

petitioners vehemently argued that the - 7 -~

L ATT@ED Z
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. -Impug.ned Notiﬁcaﬁon is arbitrary, perverse,
" llegal, issued without lawful authority and
mala fide - intention just to deprive thel
} petitibners of their {lestéq rights accrued in

. their favour hence vioiative of their

fun'clamenta_l‘l‘rigﬁts guaranteed under the

_“Constitution and thus not sustainable in the
- eye of law. That though the impugned

Notification was issued under the regutation

2012. However, after the 25" Constitutional

© amendment; the sald: regulation does not

hold field, '_therqfore. the impugned.

Nﬁtiﬂpatibn is liable to'be set aside.

T Conversely, ) worthy AAG
_ representing the respondents opposed the
© . arguments 0 éd\(anoed by learned counsel

. representing the petitioners at the bar while .

arguing that after the 25" amendment the

_ Proviri_clal Assembif_ passed the
- continuation: of faws ‘Act No.111 of 2019
through which the laws applicable 1o
‘erstwhile' PATA' were allowed to ‘continue

" including “Provincial Administered Tribal

Aroas Levies Force Regulation, 2012 and;
) ) § . ‘
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- therefore, the. impugneld Notification was

" issued per law which does not require any

interfergnoe by this court -In its  writ

.:jui'isdicﬁon.-under Article 199 of the

Constitution.. Further, petitioners ‘are Civil

Serv'anté, and; matter in question revolves

_a:"ound the terms and conditions of their
service which is the exclusive domaln of -
~ the - Service Tribunal as such the

.. Jurisdiction of_'ﬂ'nis court Is barred given the

explicit provision of Article 212 of the

- -Constitution.

.--8. _ H'eard.‘Record'pemsed. :

9. .. _B_ef,ore di'sét'issing metits of the case

" we deem it. appropriate to discuss the

background " of the maﬁer in hand to
properly comprehend the issue involved

therein. It is worth rhentioning that earlier

. the senéiées of thf: Levies Force were dealt
. with under the Frontier imogular Corps
(FIC) rules, 1962 which was substituted by
“the *Provincial Administersd Tribal Areas

Levies Forve Regulation, 2012” (regulation)

‘and under the said regulation *PATA Levies

€2
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- Force (service) Rules; 2012" were framed
* for Provincial Leﬁes Force, While separate

service rniles were also framed thereunder

for PATA Federal Levies Force performing

dutles in “PATA” known as “PATA Federal

~ Levies Force Service -(Amended) Rules

2013. .Rule 17 of the ibid rules deals with

- the _retiremeni of the Levies personnel

which was amle-ndedl from time to time.

Howevef, . petitioners - have become
B eééﬁeved from the impugned Notification
vide wﬁich-the-peﬁﬁoners' retirement age
_ -Iwas altered wh:ch is chal!enged by them

. through lnstant peﬂtlons

| 10 ‘The main contention of the
 petitioners is that after 25" amendment the

regulation has lost its efficacy and sanctity

and has become redundant, therefore, the

Impugned amendment under the said

" regulationis illegal being void ab initio. It is
- “worth ‘mentioning that after the 25"
amendment in 2018, ‘both FATA & PATA

B were merged in the province of Khyber

Pakhtunkhwa and Federal Levies Force

CATTESTED
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. 'hlioﬁng terms:- - -

B woﬂdng in 'FATA-was merged into th_el
.~ regular ‘police of the province. Albelt, in
" Malakand Division, Levies Force is sl

: regulated by “PATA Federal Levies Force

Sérvice (Amended) Rules 2013 in view of

the: Khyber Pakhtunkhwa Act No 111 of
. 33

2019 through which the laws prevalent in

erstwhile PATA at' the time of 25"

) -ar‘n_endmelrrllt Wors s;llowed to continue

" including mgdl_aﬁon 2012 wiiich still holds

: _'the-l ﬁeld alndjl as such the same Is a valid

. instn_J-ment;l 1.' Therefore, impugned

: .Notiﬁcatioﬁ Qas iss;ued by the respondents
with fawful authority.

11 -'Movin'g- _tqwérd the :status of the

X -petttic-';ng-rs"it' is worth mentioning that eariier

' this court while deciding W.P No 528-

* M/2016 (Ikramullah’s case) determined the

status of personnel of the Provincial Levies

Force as' that of civil servants in the

- - *19.  The Provincial Levies Force
(“Fome”) was grahted statutory
cover | hthmﬁgh Khyber
Pakhtunkhwa, Regulation No.1 of

- ATTE
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- 2014 ("Regulation”). Paragraph

No.3 of the Regulation envisages

for constitution and establishment

of the Force and its functions. For

ease reference paragraph Nos. 3
‘and 4 .of the Regulation are

reproduced as under'-

_"3 Power to constitute and

~ maintain by the Force and its

(&)

()

©

(@

. @

‘functions.-— (1) Govemnment may

constitute and maintain a Force for
performing the following functions,
namely: . -

ensuring secudty of roads in PA TA;
ensuring security and manning of

' pfquet;

guarding' ‘Government  institutions
and installations; -
ensudng : seéun'iy of Jails and

. amrested criminals;
generally maintaining law and order

- providing mobile escort fo VIPs;

®

@
)

U

anti-smugg!.'ng activities especially
timber smugg!mg,

destruction of :.'Hcft creps;

serving of summons or procedures;
raid and ambqsh,_ and

such other ﬁmcﬁoné as Govemment

" may, by notiﬁcaﬁon in the official
-Gazette mqu!m the Force fo

perform.

' 2) In d.'scharge of their functions,

oﬂicers and staﬂ' of the Force shall

CTC
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be guided In accordance with this

Regulation and the rules.

(3} The head of the Force shay

be Commandant in his respective
Jurisdiction, ,
4) Secretary to Govemnment,

- Home- and Tribal Affairs Department

shall be the competent authority of

- the Fome '
- (5) The Force . sha!f consist of
" such ranks and number of oﬂ?cam

and members end shall be

- constituted in such. manner as may
’ be_prpscrfbed by rules.

(6) .The officers and members of

the Force shall receive sudh pay,

Ppension, - allowances and other

remunerations and shall enjoy such |
 leave and othér privilsges as may be
. prescribed by rules.

(7). The officers and members of

_the Force shall wear such uniform as
., may be presciibed by rules or
-inst!uc'ﬂdns,

(8) . -The administration of the

- Foroe shall vest in the Commandant

in  his jurisdiction who shall
administer it-in accordance with the

. provisions of this Regulation, rules

and Instmcﬂons

“(9) The. Commandant  shalf

exerc:se his-powers and perform his
functions under the general

. supervision and. directions of

Goveniinenf.

ATTES
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4, ‘Powers -and  dutles ~ of

@

®)

officers and. mombem of the
Force.—An officer or member of the

: Force shaﬂ-

take effective measures for ensuring
secunty of ,ass:gned Jjurisdiction and

for safeguarding against acts of
unlawful interference;

pravént unauthorized persons and

. vehicles from access fo the tentorial
- Jurisdiction;

{0

teke- effective  measures  for
preventing sabotage, placement of
car bombs, letter bombs, dangerous
article and carriage of arms and

- ammunition into the restricted area;

(d)

- (e)

use such _arfné and ammunition and
equipment as may be authorized by
the Commandant or an officer
authorized by hir; | '

search and arrasf without warrant
any person who he suspects of

'_endangedng or ~ altempting to

0

.. .endanger or having endangered the
' safety of an instaliation and may use

such force as may be necessary in

the d:scharge of his aforesafd duties;

and
perform such other legal functions as

. the competent authorily may raquim

him to perform”,

'20. ‘The close perusal of the

Regulation - would clearly show
that the Force is receiving its
salary. - from . the Provincial

ATTE
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_' Exchequer and. .. performs the

" policing service iin the erstwhile

PATA. _
21.* Having sald- this, we would

" now refer to the cruciat issue as to

whéther the employees of the

" Force can be termed as a civil

servants and as such they cannot .

maintain a. constitutional petition

before this Court for enforcement

' of the terms & conditions of their

- service,

22. The connotation ‘civi
servant’ -is defined and explained
in respect ‘to - the Province of

- Khyber Pakhtunkhwa in the Civil

Servants Act, 1973 (“Act, 1973").

" For -ease reference, we would

refer to Section 2 (b) of Act, 1973,
which reads els under:-

“2. Definitions.—(1) In this act,

~ unless -the context otherwise
. requires the following expressions

(a)
. (l_)) e

“shell have the meanings hereby

mspect:ve!y assigned fo them that is
to say-—

jvil servant” means a person.who is
a member of a chvil service of the

' 'Provmce, or who hoids a civil post in
' _connectfon with the affairs of the

Province, but -does not include—

" Peshawar High &our
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a pqrson' who Is on deputation to the
Province from the Federation or any
other me’n@e or other authority;

a person who is employed on.
contract, or ori work charged basis,
or who is paid from contingencies; or
8 person who is a “worker or
workman® as defined in the

' Factories Act, 1934 (Act XXV of ~

1934),. or .the  Workman's
Compensation Act, 1923 (Act Vili of

L1923

23. The perusal of the definition

' would show that a member of a

civil service of _the Province or
who holds a civil post in

_connection with the affairs of the
Province - is civil -servant. Al
. Pakistan Services are explained

" in Article 260. of the Constitution,

which -readsét;s ﬁn_d_gr:-

-------------------------

.................................................

---------------------

“service  of Pakistan® means any
service, post or office in connection
with the affairs of the Federation or

" of a Province, and includes an All-
Pakistan Service, service in the
" Armed Forces and any other service

.declared to be a service of Pakistan

" " by or under _Act of [Majlis-e-Shoora
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(Pariament)] or:of & Provinclal

- -Assembly, but does not include

servico as . Speaker, - Deputy
Speaker,  .Chairman, Deputy

. - Chaimman, Prime Minister, Federal
~ Minister, Minister ‘of State, Chief

Minister,  Provintial ~ Minister,
[Atromey-Genem;], [Advocate-
General],]_Parliament Secretary] or
{Chairman or member of a Law
Commission, Chairman or member

.of the Council of Islamic Ideology,

Special . Assistant " to - the Prime

' _Minister, Advissr fo the Prime

Minister, Special Assistant fo a Chief
Minister, Adviser to a Chief Minister]

- -or member of a House or &
" 'Provinclal Assembly; .
 Whereas Article 240 of the
~. Constitution envisages that:-

*240. Subject to the Constitution, the

appointments to and the conditions

of service of persons In the service

of Pakistan shall Ba determined -
() O ievemreerens ves

"(b) - in the casé of the services of
. a Provirice and posts in connection
with the affairs of.a Province, by or

under Act of the Provincial
Assembly. - .
Explanation.- in this Articls, "All-

. Pekistan Service” means a service
common to the Federation and the .
" Provinces,” which was in existence
= _:fﬁ_amedfately befdire the commencing

: ,ATTE:@
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day or which may be created by Act
of [Majiis-e-Shoora (Parfiament)F.

- 24, The Phrase ‘“performing In
connection with ‘the affairs of -

Federation or for present -matter

_ Province®  was  elaborately
" explained in the case of

Salahuddin_and 2 others vs,
Frontier Sugar Mills & Distillery

Ltd,, Tokht Bhai and 10_others
(PLD 1975 Supreme Court 244).

~ In the said judgment, the Apex
" Court has held: ' '

“Now, what is meant by the phrase
“performing functions 'In connection
with the affalrs of the Federation or a
vafn_ce".‘ It is clear that the

" reference is fo governmental or State
functions, Involving, in one from or

.' anoﬁren an “element of exercise of

. public power. The functions may be

the traditional police functions of the
State, Involvirig the maintenance of
lew and order and other regulatory
activities; or they may comprise

. futh.‘ons - pertaining to economic
~ development, - social  welfars,

education, public utility service and

_ other State- enterprises of an

industrial ‘or commerclal nature.
Ordinarily, these functions would be

- performed by pérsons or agencies
- directly appointéd, controlled and

financed by the State, ie., by the

ATT
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Federal Govemment or a Provinclal

‘Government”.
.25. * Admittedly, as. evident from
. the bare réading of paragraph-3 &

4 of the Regulation, the present

. _ petitioners are performing policing
~ service in the erstwhile tribal area,

however, Ihelr - terms  and
conditions “are being regulating
through Regulation No.1 of 2014
and after the' omission of Article
247 from the Constitution; through
a provincial statute i.e. the Khyber
Continuation of Laws in the

. Erstwhile Provincially Administered
Tribal Areas Act, 2018 (Khyber

Pakhtunkhwa Act No. 11l of 2019),
the operation of Regulation No.1 of
2014 ‘was' continued. Thus, the

“essentlal criteria for being a civil
" servant is that the person holding
~ the-post must perform his functions
in connection” with. the affairs of

Federatioanrovince and the terms

_and- conditions of his service
- should be determmed by or under
'the Act of Parliament/Provincial
Assembly._Th_q_.. Apex Court in the

case of Fi ' kistan
through S MI of

interior interlor . Divisio

- Islamabad and s. RO-

o 'ATTEsEEE)
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177_Ex -DSR’ ﬂygammad Nazir 4[7
(1998 SCMR 1081), while dealing

with the case of an employee of

Pakistan Rangers has observed

that o

shows that they ame all embracing,

i = and therefore, unider the emendment

A of section 1 of the Pakistan Rangers

| | ' Ordinance, these rules would prevail.

over the Rules of 1973.-The Pakistan

‘ 'Rangers Ordinance was promulgated

fo constitute a force called the

: F?akfs'tan Rangers for the protection of

‘and maintenance of order in the

- .border areas. Since with regard fo the .

status of the members of the force the

'Pakistan Rangers Ordinance Is silent,

. therefore, it can be safely said that

"+ the- ‘employess of the Pakistan

Rangefs, will_be desmed. to be civil

. servants as . they are ‘performing

" duties in ‘connection with affairs of the
Federation and- hence under the

Service. Tribunals Act, 1973, an

appeal by a member of the Pakistan

Réngers.'regardiqg a matter relating

" to terms and conditions of his service

' 'is competent  before the Federal

Service Tribunal... g

26, Similady, In the case of

Commandant, Frontler
. Constabulary, . " __ Khvber
Pakhtuynkhwa, . Peshawar _and - ’7- <

| AT?&'ES&]%’" & ;,
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.vs. Gul Raglb Khan
M(ZO_‘IB SCMR 903), the
Hon'ble Apex Court has elaborately

examined service structure of the
. ‘employees - ' of . Frontier
:Constabulary, which is established

under ‘Frontier * Constabulary Act

© (Act-Xilly of 1915, Relevant

paragraphs of the said judgment
are reproduced as under:-
“6.  Three  broad tests for

. establishing the status and character

of a civil servant emerge from the
Constitutional mandate of the afore-

- going Articles. Firstly, under Article
© 240(@)  of the  Constitution,
~ appointments to and the terms and

-conditions of setvice of the persons in

the ‘service of Pakistan” are be
determined by or under Act of
Parfiament. Secondly, by virtue of

 Article 260 of .the Constitution,
-~ 'service of Pakistan’ means any
| service, post or office in connection
' with ‘the  effalrs of the Fedration.
. Thirdly, under Article'212(1) (a) of the

Constitution, the exclusive jurisdiction

‘to- adjudicate disputes relating to the

- - terms and conditions of persons, who

- are'in the service of Pakistan vests in
an 'Admfnfstraﬁve Tribunal, namely, .

- the Federal Service Tribunal. These

‘tosts are .mentioned in the

- * Muhammed Mubeen-us-Salam  case

CATTE
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ibidt (at pp. 686:689 of the law report).
The definition 'of the term ‘civil

~ servent' inthe Act adopts the

Constitutional criteria given in Article

. 260 noted above fo reiterate that a

person who, Jntef alia, holds a chvil

post “In connection with the affairs of

the Federation” Including any such

. post connected with defence, to be a

civil servant. The larger Bench has in
this respect taken the logical step to
incorporate -the requirements under

"Article 240 (a) end 260 of the

Constitution as the definitional criteria
of the term “civil servant” (at p. 682 of

the law report).
" .7.  Having noticed the qualifying
criteria of a civil servant under the

law, it Is appropriate now to examine
the factual matrix of the present
controversy. The FC was established

by the NWFP Constabulary Act, (Act-
- XMl of 1915 (“Constabulary Act’).
- Section 3 of the Constabulary Act

empowers the Federal Govemment to

maintain the FC as a force o the

better protection and administration of
the extemal frontiers of Pakistan

" within the fimits of or adjoining North-
- West . Frontier or any part thereof.
", Saction 3-A of the Constabulary Act
"authorises the Federal Government to

employ the. FC.ouside the limits of or

‘adfoining the North-West Frontier
Province in other parts of Pakistan for

L ATTE =D
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" the.  better : protection  and

administration of those parts. Section

5(1) of the Act ibid vests the Federal

Govsmmsnt with power fo appoint
the Commandant and other persons
including the District Constabulary

"Officers or - Assistant Constabulary

Officers of the force in one or more
districts. Section 6 delegates fo the

.Commandant and District
. Constabulary Officer the power (o

appoint subordinate officers in the
manner prescribed by Rules made

. under the Act.  The -Fedemf

Govermnment exercised its power
conferred by. Section 21 of the

- Constabulary Act, to frame the NWFP
'Constqbu!ary _ Rules, 1958
- (*Constabulary Rules’), in order to

provide the terms and conditions of
service of the officers and men in the

‘8. It will be observed that the
'matfer of terms ‘and conditions of

service of the mspondent—empfoyees

. of the FC, are in the first place
- regulated by the Constabulary Act

and é!abomféﬁ pursuant thereto by

the FC Rules. The provisions made

by "the - Constabulary Rules are In

- furtherance of and'in exercise of the
L power confsrred by the Constabulary
N Act. Therefors, the tems " and

condiions of service of the

- -employees of the FC are prescribed |
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"' in.the Act and the Rules. The test laid
‘. down In Aricle 240(a) of the
| Constitution requires  that  the

appointment to and the terms and
conditions of service of posts in
connection with the affairs of the
Federation and of a service of
Pakistan shall be determined “by or

. under an Act of* Parllament. The
 expression by or under” in Article,
240(a). of the Constitution authorizes
the terms and-conditions of service of

a civil servant to'_bo prbw'ded both by
SRR statufe or by statutory rules. The
' ' provision made in the Constabulary
Act and the Constabulary Rules,

_ therefore, satisfy the Article 240(s)

'test. The judgment in the Muhammad

 Mubeen-us-Salam case ibid
endorses this point of view:-

" “86.... The terms and conditions of
service of .thoslle employses, however,
are required to be specified under

Articlo 240 ‘of the Constitution by or
 under At of the Parfiament. Thus, the
conc!usion woufd be that only those
persons, who are in the service of
Pakistan, a$ discussed hereinabove,

| ,and if their terms and conditions are .

govemed either by a statute or

. statutory-rules, in terms of Article 240

" of the Constitution, can seek remedy
- befom the. Service Tribunals..”

"-27, Slmllaﬂy, this. Court in the |
case .of Gul_Munlr_vs. Th C/f .




2.

Islamabad and others (2019 PLC
(C.S) 845), on the basis of law laid

down by the Apex Court in

Co _dan_ ' Frontler
Constabulary Khvber

(2018 SCMR 903), while dealing

- with the case of Federal Levies

Force, 'which 'was established

through Federal . Levies Force .

'Regula{ioqi. 2012 having the same
structure  of service for its

“employeesiforce as provided in

Regulation No. 1 of 2014 has held
that employees of the Federal

Levies Force - whose terms and
‘conditions of service are govemned
"under'_ Federal Llevies Force
. Regulation, 2012 are civil servants,

Keeping in_ view thq above, thq

" Force established under Regulation
~No. 1 of 2014 qualifies the criteria_
" of being clvil servant in view of its
oorriposition. functions and duties
as per lawh laid down by the Apex

Court in the cases of Federation of

- Ministry__of __Interlor __(interjor
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| Nazir (1998 SCMR 1081) and
- Commandant, ______ Frontiar
Constabulary, Khyber

others (2018 SCMR 903), thus, the
preliminary objection raised by the
leamed  counsels for  the

. respondents is sustained and

accordingly, the present petitions in
view of clear bar contained in

" Article 212 of the Constitution are
not maintainable. The present
‘petitioners may agitate  their -

grievances before the Provincial

Services Tribunal. However, prior to

this judgment, the status of present

-petiﬁoners being a civil servant was

not determined and in the similar
cases, the Apex Court in Gul Raqib
Khan’s case {2018 SCMR 903)

.has held that: _
"*11. It follows from the dicta laid

down above that the protection of the

; bordér_ arcas is a soversign function

belonging ‘to and performed by the
Federation. The same duly is

- performed edué!ljr | the present case

by the FC nét only on the frontiers of
KPK Province but also by maintaining

~order in other parts of Pakistan. For
- discharging such functions, the
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services rendered by the FC have

direct nexus with' the affairs of the

" Federation. Therefore, the . reasons

" given in the Muhammad Nazir case

_(supra} fully apply here as well and we

* " hold that the employees of FC are civil

.. .. servants. Insofaras the question of

e L .competéht “remedy in respect of

service ‘disputes of FC men s

" concemed, we- hold that in & matter

relating to the terms and conditions of

service of the respondent-employees

of the FC, an. appeal before the

Federal Service Tribunal Is available fo

" them as the. exclusive remedy under

s L the law. Aécordfh_gty, this remedy may

" be availed by them within the statutory

period of limitation commencing from

the date of issuance of certified copy

" of this judgment. All these appeals

fled by the appellant-Commandant,

. 'FC are according allowed in above
" terms”. B

When case of the petitioners (PATA
_qué@l Levies Force) was examined in
 Juxtaposition with the Provinclal Levies
| Fome and ibid judgment, w;a__observed that
',seryi.ce of both .ﬂ)e,--folr"ces is govemed
under the .rulléé St; _fra_méd under the
provisions .of -‘Ii-"rt'évincfal Administered
| Tfr’ba!‘ Areas Levies Force Regulation,

ATTES _ L
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20127, “Therefore, we believe that the
| status of petitioners [s that of civll servants. -

" for all practical and material purposes, and

as sudh the }liatter of terms and'

' condmons of their sennoe squarely -falls
' outsude the ambit of wﬁt jurisdiction of this
f court given the explicit bar contained in
_ Asticle 212 of the ansﬁtution. As earlier

discussed service rules: of the petitioners’

(PATA - Federal .lLevies Force) and

Proviricial Levies Force both were framed

. under. the . ‘provisions  of *Provincial |
Administered Tribal Areas Levies Force
 Regulation, 2012" and through the ibid
- ]udgment, the -p_ersonnei of Provincial

 Levies Force were declared as Civil

Servants ‘after exhaustively discussing the

matter of Levies Force performing their

- duties in PATA_. Therefore, on the same

preniise. we havelno‘:'he'sitation to hold that

- me'petitioners ére Civil Servants as their
- service futﬁ!ls the entire criteria of Civil
' Servants S0 provided by the law. Learned

'. c'ounsu_el repms_enting the petitioners could
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not distinguish the status of petitioners

(PATA- 'Federél Levfes Force) vis & vis

Provincial Leavy Fome in any manner. Both
_fdroe'éh'are perfonhing their functions in the

3 same area for the same ob]ect and;
R ,- purpose and both are being maintained
. : _through the provincial exchequer.

- _Thenefore. the .métters arising out 6f the
terms and; condit'io'nsl_of_ service of the

petitioners are “ only amenable to the

of Article 212 of thé Constitution.

So far as the contention of petitioners

" that they have chalienged the vires of the

impugned Notification and as such the

‘same are not amenable to the jurisdiction

of the Service Tribunal is concemed,

- éufﬁce it to state that it has long been
" settled that Service Tribunal has ample
. II jurisdiction to _deél_ with the issue of vires of
U the law 'a'_nd- In'llll_e's framed thereunder. 2015
'_écmk 283 'MTTONAL; ASSEMBLY
. SECRETARIAT through Sectmy V.

.,MANZOOR AHMAD ~and  others.
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Therefore, ttié contention so agitated at the

bar is mlsooncelved and as such repelled

In view thereof the status of

o peﬂtloners has been declared as that of

. Civil Servants and the matter in question

revolves around the terms and; conditions

- of their service which does fall outside the

! jurisdiction of this- court given the baring

provision of Article 212 E_:f the Constitution

* and as such instant petitions are dismissed:

being not maintainable. However, the

- petitioners may apprdach the worthy .
Service Tribunal for the redressal of their '
_ grievance if so advised. Albeit, earlier the

. status of petitioners being civil servants

was not determined, therefore, the

petitioners may avail the remedy of appeal

within  the statutory. period of limitation

commencing from m;, date of issuance of

| the cértiﬁed copy of this judgment in terms

a of the judgment of august apex court in Gu!
| Raq!b khan’s case 2018 SCMR 903.
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