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BEFORE THE KHYBER PAKHTUNKHWA SERVICE e
 TRIBUNAL, PESHAWAR (CAMP COURT ATSWAT-~"

' | . 275
~ Service Appeal No.__ (O D of 2023 s ) [ 2

- -IMlian' Umar Khan S/0 Juma Khan R/o Amankot, District Swat

[Sepoy N0.544312].
veeenAppellant

L | VERSUS

1) .Governme_nt of Khyber : bakhtunkhwa' through Chief
Secretary, Civil Secretariat at Peshawar. |

2) Government of Khyber . through Secretary Home & Tribal

Affairs Department Civil Secretariat at Peshawar.

| --3) Commandant Swat Leweleeputy Commissioner, District

- Swat.
L T :Respondents
APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
) ‘TRIBUNAL ACT, 1974.
'PRAYER:

On écceptance of this Appeal, Notifications No.
. SO(Police-I)HD/MKD/Levies/Misc./2020 dated
.22-03-2021 & No. SO (Police-ll)HD/1-3/Federal
" Levies 2021 dated:, 21-10-2021' issued by
respondent No.2 rﬁay be declared as illegal and
 the - same be et aside. Consequently, the

o"@iff appellant may be held entitied to complete his
' _wgf‘*"" - service ill attaining 60 years age in light: of
wer " Notification dated 14-07-2020.

~ Alternatively, the impugned notifications may be
d'eclared 'Ito be iheffective upon the rights of the

. abpellant and he may be allowed to complete his
service till attaining 60 years of age.



Respectfully Sheweth: -.

1)

2)
‘the IFederal Leviés Force Rules, 1962, which were non-
- statutory.

3

4)

5)-'

That the appellant has been serving as regular member of
Levies Force having a considerable length of service at his
credit (Copy of Appoin_trnen{Order is Annexure “A”).

That services of the aphéllant were initially regulated under

‘That subsequehtly, the Governor Khyber Pakhtunkhwa,
under the omitted Article 247(4) of the Constitution
promuigated the PATA Levies Force Regulations, 2012

_ Consequently, the Provinciai Government framed Service

Rules for the Levies Force in 2013 (Copy of relevant text of
Service Rules notified in February 2013 is Annexure “B").

That Schedule-lil of the above mentioned Rules, which

’brovidéd for length of service towards retirement had certain

- anomalies. Hence, the said Rules were amended in

December 2013 and the above stated anomalies were

removed to a larger extent (Copy of amended Rules notified
in December 2013 are Annexure “C”").

That the- relevant Rules were further amended in July 2020.
Regarding the length of sei'vice towards retirement, Rule 17
was amended to the effect that all Levies personnel shall
rétire from service on. attaining the age of superannuation
i.e Sixty Years. Furthermore, Schedule-lll which provided
for certain length of service, was deleted by virtue of the

- amendment (Copy of amendments notified in July 2020 are

Annexure “D").

That the rules were further amended on 23-03-2021. Rule

17, which.  provided for refirement on reaching

superannuation was again omitted and Schedule-lll was

-revived with certain amendments. Consequently, the junior



-3'.

'rank offi csals like the present appellant would retire after

performlng certain years of service or on reaching certain

‘age. For instance Hawaldar would retire on reaching 31

years-of service or 31 years of age, Naik 29 yeers of service
or 48 years of age, L/Naik 27 year of service or 45 years of

R age and Sepoy 25 years of service or 42 years of age,

"~

5

9

| 10)

. Provincial Government made further amendments in the

. whichever is earlser (Copy of amended Rules notified in
*March 2021 are Annexure “E”).

That ,the above mentioned Rules being extremely

- detrimental to him, the appellant filed representation before

the concerned quarters for redressal of his grievances. The

~same has not been responded to as yet (Copy of
- representation is Annexure “F").

That some of the personnel of the Levies Force got retired

. from service on reaching certain age/completion of certain

length of service as prescnbed by the above mentioned
Rules.

That the appellant along with other similarly placed persons

- invoked the Constitutional Jurisdiction of the Hon'ble

Peshawar IHigh' Court by way of fiing various constitutional

Petitions, chalienging vires of the above mentioned rules.

That during' the pendency of the said petitions, the

Federal Levies Rules on 21-10-2021, whereby retirement

- ‘age in respect of lewe-r ranked members of the Force was

s ', ‘enhanced by a few-years (Copy of amended Levies Ruies
_- - notified on 21-10-2021 are Annexure “G").

1)

That tne appellant fited another representation against the

| ab'ove mentioned further amendments in the relevant rules,

whtch was never responded to. (Copy of memo of second

representatlon is Annexure "H”).



12)

13)

That against the a_bove'. mentioned Rules framed by the

.F"rovinlcial G'ovlernment, the appellant alongwith other

similarly placed persons filed various other constitutional
petitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P

No.337-M/2021, W.P No.'33:8—M12021, W.P No0.333-M/2021,

W.P No.1252-M/2021 a,nd' W.P No0.335-M/2021) before the
Hon'ble Peshawar High Court. However, because of

.jurisdictional .issues, the matter was referred to a larger

Bench.

-That in light of the above mentioned Act, other 'employees
of the levies force filed a constitutional petition (WP No.
1281-M/2022) before the Hon'ble Peshawar High Court

' Mingora Bench to the extent of their re-instatement in light

14)

15)

Qf the. Provincial Assembly’s Act. The petition was allowed

" by the Hon’ble High Court vide judgment dated 23-11-2022

whereby the respondents were directed to re-instate the

Athen petitioners. It is worth mentioning that vires of the

~impugned rules. were not chalienged in the said petition,

which are being impugned through the instant appeal.

That a larger Bench of the Hon’ble Peshawar High Court
heard the connected . petitions on  29-11-2022.
Cohéequehtly, the Hon'ble High Court decided that
personnel of the levies force are civil servants and their
émployment' matters would be dealt with by this Hon'ble
Tribunal (Copy of order dated 29-11-2022 is Annexure ‘).

That being aggrieved with the impugned notifications, the
instant appeal is being filed before this Hon’ble Tribunal,
inter alia, on the following grounds:

. GROUNDS:

A

That the impugned act of amending the relevant Service

| Rules" to the detriment. of the appellant and subsequent
' -_retire’ment,ié illegal and un-Constitutional. Hence, the same

acts are liable to be decl'a,red as such.
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D)

5

That it is a settled law that service rules cannot be amended
 to the detriment of public: sector employees. Even, if they
- are so amended, the same having prospective effect cannot

‘be applied against the exiéting employees

- That after the 25" Constitutional amendment, the new
| Constitutio_nal regime demanded streamlining of the
“erstwhile Tribal Areas with the rest of the Province. So

much so, Levies personnel serving in erstwhile FATA and
Khasadar Force were accommodated to a larger extent
where the Provincial Assembly passed an Act aimed at

'strear_nlining the service structure of Ex. FATA Levies Force.

The Act not only provides uniform retirement age i.e 60
years for the whole Force but rather enjoins upon the

Provincial Government to take steps towards absorption of

the said Levies and Khasadars in regular police.

Regrettably, the appellant has been treated in violation of
the Constitutional spirit particularly after the 25"

-‘*’Con_stitutiona! amendment and subsequent orders.

That further grounds, with leave of this Hon'ble Tribunal,
would be raised at the time of oral submissions.

It is, therefore, humbiy prayed that on acceptance of
this appeal,

(i) The impugned Notifications No. SO(Police-
INHD/MKD/Levies/Misc./2020 &. No. SO
(Police-ll)HD/1-3/Federal Levies 2021 dated
-21'1.0"2021 issued by reépondent No. 2 be
déclared as illegal, the same may be set aside.
Consequently, th]é appellant may be held
entitled to complete his service till attaining 60
years of age in light with Notification dated 14-

. 07-2020.
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| Alternatively, the 1mpugned notifi catlons may be
. declared to be meﬂ’ectwe upon the rtghts of the
~appellant and the .appellant be allowed to

'complete his” serylee till _attalnlng-:(_SO years of
age. | |

" i) Any other remedy though may not specifically
prayed for, but which' circumstances of the case
‘would demand in the interests of justice, may

- Appellant %
Mian Umar Kifan

. ldentified by counsels

.

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

e,

Umar Sadiq Advocate High Court

also ‘be'granted-. |

CERTIFICATE:

'Certiﬁed‘that no such like appeal has earlier. been filed before
- this Hon'ble Tribunal on the subject matter.

Appellant

| Mia%r Khan



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

- Service Appear No.__.__ . of2023

* Mian Umar Khan....-.I........".,...........................-..Appellant

.. Government of Khyber Pakhtunkhwa and another

...Respondents

AFFIDAVIT

|, Mian Umar Khan (Appellarrt), do hereby solemnly affirm
a_nd'declare that t_h'_e contents of the above titled Appeal are

' "tr-s.',le_-end correct to the best of my knowledge and belief.
| Furthermore no such .like appeal has earlier been filed

before thls Hon’ able Tribunal or elsewhere on this,subject
matter .

DEPONENT

Mian L‘%Khan

~ ﬁﬂ#

: _.gr 'r"'*w iy




- BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT: SWAT)

B Servic_e Appeal No.. __of 2023

“Mian Umar Khan..........o..ooooi e, Appelfant

- Gever_nrhent of Khyber Pakhtunkhwa and another

et e e Respondents

ADDRESSES OF THE PARTIES..

APPELLANT: -

Mian Umar Khan S/o Juma'Khan Rio Amankot, District Swat
[Sepoy No.544312].
(NIC#15602- 7004623- 35 (Celt )

-RESPONDENTS

1) Gq,vernment of Khyber Pakhtunkhwa.through Chief Secretary,
Civil Secretariat at Peshawar.

2) GoVernr_nent of Khyber through Secretary Home & Tribal Affairs
Department, Civil Secretariat at, Peshawar.

.3) Commendant Swat'-Leviele_eputy Commissioner, District Swat.

e Respongjents

Appellant @
. Mian Umar }éan

ldentif ed by counsels

T

. Dr. Adnan Khan Barrister-at-Law,
| Advocate Supreme Court of Pakistan.

Iz

Umar Sadiq Advocate High Court



" DRDER.

OFFICE OF THE DISTR.ICT COORDINATION OFFICER SWAT/COMMANDANT -
SWAT LEVIES

‘No.

/5:2 éf_"?’ /DCO

Dated the A8

/6/2010.

As per recom.mendanons

of* the Dcpartmcntal Sclectidn
Commxttcc the District Coordmatlon Ofﬁcer/Comma.ndant Swat Levies has becn
pleased to notify the appomtment of the followmg candidates as Sepoy BPS- 05 as

Technical Staff plus usual allowances against the vacant post with immediate effect:-

ST

S.No.

. Name Father Name Address
Cook )
r 1 Amjad Ali Usman Ali “Waltkay Shahdara, Mingora, Swat

2 Sami Ullah

Mian Gu! Boslan

Near Girls College Vill & P.O Saidu Shm if

Plumber

.3 Islam Ullah-

Rustam Zaman

Afsar Abad, Saidu Sharif, Swat.

% | Riaz Abmad

Hameed Gul

New Chail P.O Madiyan, Teh, Bahrain
District Swat.

LCarpenter

S Barkat Ali Khan

Buzar;; Jameer Khan

Moh. Dag Bazar, Bahrain

Mian Umar Khan

Juma Khan.

Skha Fh:na Atnankot

7| Muhamimad Resopl | Muhammad Aziz Gulkada No. | Saidu Sharil, Swat. .~
Khan ,
Electrician _ . .
8 Farman Ali " Said Faqir ~ Nasar Khel Saidu Sharif District Swat.
g | Sana iJllul} Janullah

Moh. Aflsar Abad P.O Saidu Sharil District
Swat :

10 ! Ihrahim Khan

Muhammad Zarin. Khan

Mingora Swat

11| Akhar Shah

Zahir Shah

Moh. Musa Khel Naway 1(11'\)’ Mingora,
District Swat

Tatlor -

12 Sajjad Ahmad

Farid Gul

Moh. Zorr Cham Saidu S.hm-if District Swat

13 Sher Alam

Haidar Zamain

Moh. Nasar Khel Saidu Sharif District Swat

14 Rahmat Ali

-f\li IRahman

Moh. Molvi Abdul Manan Rahim Abad
Minpora District Swat

Sweeper

. 1§ Shah Wali

Shalr Zameen Khan

Mo, Usautan Khiel Amankot Di:;tri!:t.S\\;at

15 Muhammad _Rahirn

Fazal Karim

Basiaigrmﬂ P.O Madiyan Tch Bahrain

I“ 17

Zia Uligh Jan ~

Atta-Ullah Jan

Moh. Zorr Cham Saidu Sharil, Swat

~i8 .| Imran Ullah

*Aziz ur Rohman

Moh. Marghazar Town, Mingora Swat

Cobbler -

19 Maimat Gul

Rahim .Gul

ST Gvam P.0 Saidu Sharil District Swat

Dhobl

. 20 -] Abdul Bari

Abdul Khaliq

A‘sar Abad, Saidu Sharif, Distt. Swat

Lot e ‘ ",

- 'g-rﬁ j




Gardene;'

21l Muhammad Nacem Muhammaé Iqbal I\SH‘::l Khona Cham P.O Sa\'idu shaﬁf District.
e ¢ Mas.on } ‘ .

22 Shafi ur Rahman ‘ Shamsul Amin Baram Akbar Abad, Mingora Swat

; 23 ;;\dnan Pervesh Khan Mon. Usman I(hel Amankot, Swat —
24 l Umar Zada Arsala Khan — T Moh. Shahid Abad P.O Saidu Sharil Swat =

Dhobi
25 Abdullah . Gul Muhalla, Matikhel, Kot

! \ ‘ 26 Asad l(}?an - . Sarfaraz Khan | Moh. Mat Khel Amankot, Swat
: Fainter . -
{27 | Haidar AG Ziarat Gul - Sohrab Khan Mingora Swat

2-'8: . Fazal Mn\;!la . Akbar Khan Moh. Nasar Khel Vilt & P.O Saidu Sharil
" . ' Swat : .

Barber .
29 Afzal IKhan Muhammad Rasgol Khan | Mch. Bostan el Ingaro Dherai, Swat
30 iﬂjmal Sher Bahadar , Mch. Dawlat Khel Amankot, Swat J

‘ 1 .
v
TERMS AND CONDITIONS
1- '. Their recruitment will be subjcc;t to the verification of the antecedents of the
'} applicant from the concerned agencies.
2- The appointecs will be allowed to resign the servite on onc month prior notice

and’in casc of resignation without notice, t~o months Pay/allowances if any
shall be forfeited in favour of Government.

3- Theid services ¢an be termninated at any vime in casc their performance is found
un-satisfactory. '

4- The appointees should join _duties within one week of the issue of this order.

74

) . DISTRICT COORDINATION OFFICER/
: . ' " . COMMANDANT SWAT LEVIES SWAT
(68 .
No./SRE4 45 1pco .

Copy forwarded to:-

' - . o - . * -
! 1- District Accounts Officer, Swat. ﬁ;/Q / C T(

2. Officials concerned.

NPT . | ‘ . DISTRICT COORDINATION OFFICER/
AR ' .o - COMMANDANT SWAT LEVIES SWAT

N
v - ' DR T - we -
- S P S R R o T TR e S

L]
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B

NOTIFICATION
Pcshnwar the 4% February 2013

OC

. In m(ctcmn ot' the powt.r confcrred by Sncnon 9 of the PATA Lev1es Force
R.egulaiwn ‘2.0124 the Provmcxalty Govermnent of Khyber Pakhmnkhwa is pleased to

maket'ne lelowing rules, namcly*- :
$hort title and commencement (1) These rules may be- called Provincially

2013.

2.

E Admmmted Tribal 'Areas (PATA) chcral Levies Force Service (Agncnded) Rules,

(2) 'Ihey shnll nomc mto fomc at once.

Deﬁnition -
pressmn shall hnv;: the meanixig hcreby ;espectwely -assigned to thc.m. namely -

o (e)

@

e
e Gj'&

) In these Ruies unless t.he context otherwise rc.quire, the following

. "‘Appomtmg Authonty" means the appomtmg authority specified in rule-4;°

: “Conmanﬂnnl” means Commandant of the Force, ‘who shall be the
.DeputYCOmmxsmonc; in their respective jm-lsdlcnon, ' :

. “Deputy cgmmmdani (Opernuon)“ ; means as A.ss;stnnt Comm1ss;oner or.. '

any oﬁieer of the Distrlct demgnated as such by the provincial go%mment

- who shall be Deputy Commandant (Operanon) of the Foree in PATA, t0
exercme in his rcspecuv: junsdxchon such power and perform such -

' functions 8s may be prescribed; and ‘who shell” be rcspons:ble to the
Conunmdant for operanonnl matters of the Force in PATA.

Depﬁty Commandaut (Administration)” means Deputy Commandant

S (Admuustmuon) of the Force, who shall be an officer of the provincial
g govemmmt or any ofﬁoer of the District designated as such by the

- provincial gnvemmcnt ‘to exercise in his respecuve jurisdiction such

e . II:' ‘ (s)

" Jon_'

powers and pcrfonn such functions as may be prescnbed and who shall be.
ponmble to the Commandant in. administration and establmhment
mam:rs ot‘ tbe Fomc in PATA

"‘Homc Depnrunem means Provmcml Home & Tnbunal Affalrs
epartment, '

“lmnal recnnnnmt” meams appoinnnent made other than by promotxon or

b',y transfer, _
Schedule menns the Schedule appended to these rules’

. C\- C
“Govcmm:m moans the Govcmmcnt of Khyber Pakhmnkhwa. ' I



d{EDt]tEm |
See Rulc 7.

s.#,‘ | Post/RﬂIk

Length of semcelAge

1 Subednr Mzgor (BS-IG) 38 years servicc or.03 years service 85 Subedar MB.JO'." or 60

years age whichever is earlier

R smdu (BS—I3)

‘age whachcver is earlier

- F‘.‘s Nmb Subedar (BS-ll) . '3’2 years. semoe or 03 years service as Niab- Subedar or 54 K .

- | years-age whichever is earlier.

) [ ) : [ uavddar (BS-S)

‘e

\ ‘age whnchmr is earlier

v

K _Nlik (BS-'?)

26 yenrs service or 03 years service as Nalk or 48 yeers age
whichever is 9nrher

Is “Nak (B56) .

23 years service or 03 years semoc as IJNmk or 45 years age. |
! whmhcver igearlier s

T {5 @SS

: Vo i

| BSyummmorOB years moeasSubedaror 57 years |

?.9yeusmweor03 yenrsserﬂocasl—}gvaldar or 51 years |

20 yoars scrvice of 42 years age whichever is earlier J .
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: R
' K" i ' ¢,,’-
' Governmert of Kyber Pakhtunkhwa, Y ‘
Home & Tribal Affairs Departm nt ¢

X t authority has been pleased to order
and Schedule-ll of Rules-17 under Para of the
Rule-24 of the Provinclalty Administered Area

1

PostiRank . . MEligibltity for Promo | Direct Qunllﬂcation
S pmmoﬁon .. |tion Quou J
) ' -1 Quota
1 Subedar Ma]of (BS- K One yeor service - 100%
- 16) as Subedal N
2. Subedar (BS-‘I@? \0 year sefvice . 1 \ \ J
1o Naib Subedar __ _
K Nalb Subadar (35-11) \One year service 100% \ \ J
|4, Hawaldar (BS-B) One year service. \ 100% \ J
- : as Nalk
: T5‘ Nalk-(BS-?) s One yeer service 100% \
.. " }.asLanch Nak l
6. ‘ L.anca Naik (BS-G’) | One year service \ 100% \ \ _ j
A as Sepoy .
7 [Sepoy (-,35.5) : ‘ \ \100% \Mtdcne Pass:MatricJ ‘
3 | Fiead Armorer (BS-&] One yoar service Middie Pass/Matric I}
EQ\ L , 88 Assistant - , ¥
I'{e.. \Asslstsnl Nmarer B S \ \100% \Mlddle PasslMatﬂcj
- Rﬁio— {Retirament: (1) Al “unlform o levy personnel shall retire-as per Schedule-iit or opt for
. refiremert after oompletion o! 25 years of regular semce and no axtension beyond retlrament
1" shal pegranted. .
S f_ W scuenuw-m
L ‘ B " 'Rule AT .
% §ho FostfRa - | Longth of.
AL ‘Subedsar jor (BS-16) | 37 yeats' of sawiua or 60 years of age
| {Z [ Stbedar (BS13) 35 years of sarics or 60 years of 208 whichever is eariler
.. 3. | Naib Subedar Bo1). | 30 years ol or 60 years of age whichever 18 eartier
P14 .prtidhrJ(BS.-.&) R L years' of service or 60 years of age whichever is eariler
SE ke, 79 years of sarice o 60 years of 595 whichever is earier
R ; 28 years' of sorvice of 60 years of age whichever i8 eariler
whidxever is eaﬂier B
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HG)ME DEPAR’I'MENT
" Dated Peshawar the 14-07-2020

_ '_No 50 (Pohee-IDHDll-B‘ In exem:se of the power conferred by Seqt'i‘on 9 of the
- Provincially Admmtst.ered Tnbal Areas: Lewes Foree Regulanon 2012, the Government

ot‘ the Khyber Pakhturﬂ(hwa is pleased 10 dn:ect that in the Provincially Administered
Tnbal Areas (PATA) Fedenl chles Farce . Semee (Amended) Rules, 2013, the

| followmg further amendments shall be made, namely

;o

&ms_nd_m__ti

: “1'7, Regremen — All Lev:es Pmonal shall retire from' service on

a;tammg then age of superannuatmn i.e gixty (60) years or they may opt i

- for ret:reulent aﬂ:cr eomplenon of twenty—ﬁve (25) years regular service,
. ’and Lo :
. b) ,-sehaglm_q-msshﬂl be"_del_eted..-

o ' SECRETARY TO
" GOVT: OF KHYBER PAKHTUNKHWA
"HOME DEPARTMENT

. _‘-_-f--- g

T 5 asimm e
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PATA Levies

g conterred by Secuon-g of the
hwa is plea

"'f Govarnment of Khyber Pakhtunk
! Le\nes FOrce Serv‘ice (Amanded) Rulas

-

2013 the “foliowing 1

GOVERNMENT OF KHYBER PAKHTUNKHWA
HOME AND TRIBAL A FAIRS DEPARTMENT
' : NOTlFICATION
. ’_'I PeshaWar dated’ the 22-3-2021 .
020:- in exerclse of 'the‘ powers

Force Regulallon 2012, the Provingcial

sad to direct that in the PATA Federai
urther amendments ghall

‘be made. namely- ‘_ L L e
. ‘ ,Amar.'dgngn't_s
; I ln lhé sald ruléé . L : - _
| -
o K 1 n Rule 4 sub-rule (3)i the Iollown'lg shatl be substitutad, namely:
; ‘ Wy Commandanl shall be the appoinl!ng authority for initisl
. . m{:rultment and promation up to the rank of Subadar' ' ; :
1 4'3 T Prcmded thal the appolnllng authority for purpdse of
: _ pmmoﬂon 10 the posts of Subadar Ma]or and Superlntendems shall be
" o Secretau Home' Depaﬁmanl .
iy 2 For Rule 17, the foﬂo\mng shall be 5ubst|luted namely;
.'r:;:g . b "17 Ratlrem.ent, Al Lew onnel éniall retice as per Scheduie-lll and. no
5 o extenslnn in service. aﬁar rotirarnenl shall be granted”.
o .0 ¥ Fer Schedu!ealll the fonbwlng shiall be substituted. namely:
: : : TR . R o "Schtduia-lll
| _ . T ~ [see rule 17] S '
‘ S No. | Nameofthe Post ! Rank Qualitication for Promotion : Length.‘of Service !
| _ . - o S o . “na ]
g 1 Subedar-Malor_.tas-‘lG) . On the basis ol Seniority» Thirty Seven ‘Years Of |°
| ' R : RN L : cumsfitness  [rom, amongst | Three yYears' Service as
! N E ' ' . -the  Subsgaasrs ' having | Subedat malor or Sixly |-
{ A T o I lnlermedla‘e Quaﬂﬂcallo'\ Years of age whichewe? |
4 A B a L . is eariier '
’ 2. subedat I . BY promahdn on the basis | 1Y’ Five  Years
R of Seniosity Cum Fiiness In | service of Five Yeras
X _ R . . VR iollowing manner, | senyice 35 Bubadar or\
B nam Sixly yeern ' age
I whichever is aarller . 1 .

{I) me Pen:en\ (50%)
frem ,amongst the
Nalb Subedars

having Intermadiate
quafification; and

Fifty ‘Percont (50%
jrom amongs! N atb
Subedars - having
Sdcondary

Certiflcate .
tlon, on ihe basls

lﬁ‘ /

TC

L

Thity Three Years'

FIR ¥ -NaihSubgq@:ng&ﬂ

.,-‘afpromo

Service of Seyen Years'

{ Seniority Cum Fhaess In
Service. B3 Naib

foliowing mannan

u'\n
- r_!arnel'f

e Tl

et e .

\ :

.| Subedaner Sixly Years. ;



.. qualificaticn. and
- {if} Fitty Percent {50%} f(rom

T { .. amongsi Hawaldars, i
= s.'? No.. - .'Nnm.l--i:g.fl-gti'ie- Post } Rank _.:‘QU:lIﬁEttlon far Promotlan ¢ Lengtﬁ of Service /
T Hewaldar (85-08) - .. ™| Thirty One ysars service
R PR or Three years service
) RS : a3 Hawaldar or Filty
SR ' cT . One years of age,

. C Lol e e whichevet s eediar,
1 Naik-(8S-07). -~ . - .- e wenty Nine years
e B R carvica or Thrae years .
service as Naik of Forly
Eight years of age,
S . S R whichever Is earlief,
—TUnak (85-08) - = .} - _ - o Twenly Seven years ,
RN S T R service or Three years
) gervice as L/Naik of
g Forty Five years of sge,
BRI SR 1. - | whichever is sadler.
. Saepoy (BS-05) ) . - . | Twenty Five yaara _
% S sarvice or Forty Two
e . E : years of age, whishever |
T * ) . - . ° |iseadier.”

5. Principal Secretary (0 the Govemor, Khyber Pakhlunkiwa.

LY

e SECRETARY TO -
.  GOVERNMENT OF KHYBER PAKHTUNKHWA,
_ 'HOME & TRIBAL AFFAIRS DEPARTMENT

2.. Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa,
_ 3. All Adminjstrative ‘Secretaries lo Government of Khyber Pakhtunkhwa,
4. Registrar, Peshawar High Court, Peshawar. S
5. All Commissioners, Khyber Pakhtunkhwa.
'6. All Deputy Commilssivners, Khyber Pakhlunkhwa.'
. 7. Piavincial Police Officers, Khyber Pakhtunkhwa. :
B, All.Heads of Attached Department in Khyber Pakhtunkhwa,
.. 8. PSO to the Chief Secretary, Khyber Pakhtunkhwd.
. 10. Accountant:General, Khyber Pakhiunkhwa, ‘
11. Direction-Information, Khyber Pakhtunkhwa. 2 .
. - 12. The Manger Government Printing & Stationery Department, Khyber Pakhtunkhwa.
" He Is'requested to publish the above Notificalion in the Extra Ordinary Gazetie of

’

“Khyber Pakhtunkiwa and supply 5Q copies (Printed) of the samg to the Home '
Deparimeril - oL ’
AR - . Section Offidef {Police-ll}) .
' e Ty el s
. - ; L o _;‘-‘- e P
- H C .
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 GOVERNMENT OF KHYBER PAKHTUNKHWA N
_HOME AND TRIBAL AEFAIRS DEPARTMENT . / L
T : S )
. NOTIFICATION - : - LTI S

. conferred by Sechon-9
- cunimuahoﬁ
. I!]HD!MKDﬂevieslMuct"O?G ‘daited 22-03-2021

of * .

lhts '

!’exhamr. o‘methhe 21-:0-2:32: i

1:- in exercise of lhe powers
of -the PATA tevues ‘Force Re{guluhon. 2012, and in
NoN SO(Police-
the Provmc!ol Goverment

depcrlm&ni nohﬁcaﬂqn

ot Khyber Pc:khlunkhwu is pledsed 10 Qirecj ihat & ln the PATA Federal

Shoil ber made nomely ~

-Levles Force Semce {Amended) Ru!es. 2013 the !ollowibg further amendments

|

- SCH enmg:;m ]

S Reme ol Ta Fod 7

- tanghof ssrvlda 7 Age

T | Ne. L Konk©
| . , :
V[ Subador Mojor (5-12] vaun?emn}m-uumvm‘mmmmmum
S VRS Yeors of age whichever is eorer,
2 Subedar {8514} CIREly Fhew Yeois of vervice of Five Yeors' sﬁcamsweaurushwwmol
: - oge whichover i eorer.
T3, | tsSubederesil) - Mm:.vemms-nbeamuou‘mosﬂubsmam
) ) .Yeaus of age whichaver s sarfer.

4 Hunmlqctlm1

Tmrmm!mwvhsultw“reudomwucmemm

B R T

. Twennmmmldmu lawmoyohsugemucrmulseuiu

T Y

. lmnwsamwmo!wwcaalMVMﬂyemogemchem s wexley.

T [Sepepmso)

. lwnwrnq[mqmubwwemolmmﬁumhm.

‘ -’SCHED 'I.E'--I '

R rcm;mnk_

llgibllu? i'or Promollon

Qualifleatl |

Promofion | Direct
- Quoin Quota | on
_-I. ; mdarkmus-la : azyem monc'eusm 1007
i -1 ? ol avice - '
-2 0 .,Sub_eou‘iBS:H] + 02 yean' service ai = " 100%
. W PN B X o
S I AR - Tt yeen ol senvics
13 udbﬁpeom-las«m_ y myum servlccnsﬂum 100%
. ro_wuuam_org_m_- -
O Hawnlanrelh_s-oﬂ Ubyeas‘séglceosﬂok . 100%
- & L - ol (8508 - o:rmm'mmm
CoA. |, Unek(esos [ . C5yeon' service of Sepor
T I T S N
o * N MY * i ° -~ 1
. B. ] . Head Atmorer . . 05 yean' service-as 100% $5C
. L _llﬁ-él‘ " Assisiont Armocer ! Quattiicarion
. - ' witn
. . - H cerfiicote of
] Mdtlmmm'loret . 100% ;gm
T \ - . I Quokficotion
L o o cetifhcate of
T PP N ,
,. . . H .'- “ar v .: ) vy ‘ - '
’ . e f,{.! SECM‘I‘MYTQ
. ' IR \‘,. : mn%movnnn!n ruﬂmnxuw&
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KhyberPokhiunEhwa. |

“Piindipal Secrotary;to the Chief Miniter, Khybes Pathtunkhwo.

.. All Adminisirative Secfetaries 10 G

ovefnment of Kyber Pakhlunkhwa.

.. Registrar, Peshawar High Cout, Pashawar.

6., All Depuly Commissioners, Kh
.. Provincial Police Officers; Khy]
. Al Heads ot-Altached Dep
. PSO to the Chief Secretary.

Y 4 Lo .}‘

NG L L e W

ll
2
3
So4 '
© 8, . AllCommjssioners, Khyber Pakhtunkhwa,
7
8
9

10, Accountant Ganeral; Khy
11, Direction informinlion; Kh
12, The Manger Gdvernmen
. Pakhtunkhwa, He ls requested o

© _ 'the.same fo fheHome De

o At

yber Pokhiunkhwo. ;

or Pokhlunkhwa. |

it in.Khyber Pakhtunkhwa.

Khyber Pakhiunkhwao. *

ber Pakhjunkhwg. -

er Pakhtunkhwd, - .

3 Stotiorery: pegartment, Khybes

publsh the abov

Ordinary Gazstje of Khyber Pokhiunkiwa bind supply 50 coples [Prnted) ot
pariment..’ Lo :

Natification in the Extra

|
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- PESHAWAR HIGH COURT, PESHAWAR.
o (JUDICIAL DEPARTMENT)
W.P.No.470-P/2021.
' Dateofhearing —. 29.11.2022.
KR Barﬂ_s_ter Dr.Adnan for the petitioners.

s

Mr.Saqlb Raza, A'A.G for the respondents.

' $.M ATTIQUE SHAH, J:- For the reasons

recorded In o_ﬁr defai_léd ]udgmentl of even
 date ‘I WPNo36TM2021 fitied
". *Muhammad Ghafar etc. Vs. Govt: of

Khyber Pakhtunkhwa® this writ petition is

dismissed.
' D
{ -+
- Announced. . - JUDGE
- 'Dt.29/11/2022. - - .
| R 2T C

HON'BLE MRJUSTICE LAL JAN KHATTAK, L
. HON'BLE MRJUSTICE S M ATTIQUESHAH & . .

HON'BLE MR JUSTICE SYED ARSHAD ALL

(ARAHAN Court Somobery)




'PE_SHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL DEPARTMENT)

W.P.No.367-M/2021 with LR,
CM Nos.1053/2021 & 1183/2022.

* Date of hearing . '— - 29.11.2022.
Barrister Dr.Adnan for petitioners.
- Mr.Sagib Raza, A.A.G for the respondents.

S M ATTIQUE SHAH. Ji- Through this

- single judgment, we s.'hall also dédde the
'coﬁ_nected writ -'pe.tltions. bearing Nos.337-

M/2021, 406-M2021, 503-M2021, 514

MR2021, 518-M/2021, 450-M/2021, 601-

/2021, 681- M/2021, 632- M/2021, 919-

 Mi2021, 968- M/2021, 980- M/2021, 1221-

 M/2021, 1222-M/2021, 1252-M/2021, 2210-

- Pr2021, 2-91‘3-P/2_O21, 5092-P/2021,- 5423-

" Pr2021;" and 5424:P/2021 as ‘adjudication

. o Cofa cdmmﬁn question of law and fact is
| i'ruvblvgd'_-ih all the petitions wherein the
peﬁﬁoners Iha\}e' challenged the vires of
notfication  No. SO (Police-ll) HDY
'MKDfLevi-le_;!MI-écIIZQIZOI dated 22.03.2021

whereby on the basié of impugned office

~order bearing No.128/DC/CSL  dated C’{j

ATTESTg
EXAMINER

Pashawar Hifh-20yr:



'_26.0472021; théy have been retired from
service with further prayer that they be
‘reinstated into service from the date of their
retirement Le. 20.04.2021 with all back

benefits. In alternative, they have: prayed
that the respondents be directed to treat

them at ‘par with erstwrlile Federal Levies of

_Federally Administrated, Tribal Area (FATA)
_ ‘and; absorb them in police and; grant them
* full pensionary. blerieﬁts}e-

2.- .Likewise in- W.P.Nos.333-M/2021,

| 334-M/2021, 335-M/2021, 338-M/2021,

345-M2021, 1026-M/2021, 1035-M/2021,

- 1187-M/2021, 1206-M/2021, 1207-M/2021,

34-M/2022; 212-M/202 and 993-P/2022 the

© - petitioners have made the following prayer:

#On acceptance of this writ
beﬂﬂon, the impugned Notification
‘SO {Po!lce-ﬂ) HD/ MKD/Levies/
Misc/2020 -is aga!nst iaw and the
fundamental dgms guamntoed by
the Constitution. of Islamic
. Republic of Pakistan, 1973, may
" be declared lilegal vold ab.initio
and of no legal effects on the
'rlghts of the petiﬂonm »

ATTE

EXAMINE
Heshawar H

Lourt



Simslarly. in COC Nos.38-M/2021 in

' W.P.No.367-M/2021 and COC No.436-
. F/2022 in 'W.P.No. 1 33&P/_2022 petitioners
's_'e'ek initiation  of ‘qoritempt of court

proceedings _against the respondents for

‘.‘:\'riqlating" .' the_'ordér' of this court dated
' 21.04.2021 passed in W.P.No,367-M/2021.
| 3 " Brief facts of the case(s) are that the
‘pgtltioners‘ were appointed. in the “Swat
‘ IL‘evies Force" as Sepoys etc. and preéenﬂy

terms and conditions of their services are

reguiated by *Provincially Administrated

" Tribal Areas Levies Force Regulation 2012"

whereunder besides PATA Levies Force

‘Rules; 2012, PATA Levies Force Service

(Amended) Ru.les_ 2013 were also framed.

Rule:17 of the Amended Rulés 2013, deals
wnth -I:ﬁe retireﬁém ‘of personnel of the
force, Q_vhich @as,émqnded vide notification
. dated 12.12:2013 in the manner that “All
. the pélrSor-iha.I—' 'sh'all retire as per
 Schedule-lif and no extension in service
| '-beyond_re#;amént'shéﬂ_be gmntod;’. On
14072020, vide Notification  No.SO

ATTE
- EXA
Pashawar i ourt

C 7



(Police-l)HD/1-3,  rule 17 was further '
 amended by deleting’ schedule-IV as “All
_' | unifom:ed force ;hé}i retire from service
, Ion amain!pg the agg.o'f superannuation
-I Le. Sixty (60} yeém or they may opt for
feﬂmmér_:t‘ after cémpfeﬂon of twenty-
five (25) years ragular service”.
| Thereaﬂer once: again through certain |
-'modlﬂcatlons rule 17. was amended by
giving Ilfe to the deleted schedule-lil of the

rules 2013 as under:-

“Retirement; All levy personnel

" shall retire as per Schedule-lll
‘and no extension In service
_after rpﬂremént shall be
_grarited."

4. Being agériefed from the ibld
_ -amendment the petltioners have filed the
_ I Instant petrtlons
5. Pursuant fo the. directions of this
: : court respondents have filed thelr parawise
comments, wherein issuance of the desirad
C oL writs ﬁas been oppdse&.

6. Leamed counsel representing the

petitioners ,\}ehemenﬂy- argued that the - - C"._-,-r— Vel

- ATT@EU Z
e EX R
. Mashawar Migh Court



": iImpugned Notification is"arbitr'ary, perverse,

llegal, Issued without lawful authority and

mala - fide -inténtiqn just to deprive the

-‘.Ip'etitioners of thelr vested rights accrued in
'tlhe'irl favour hence .violative of their
‘ funciameptal_lrights gu_afénteed under the
Constitution and thus not sustainable in the -
“eye of law. That though the impugned -
) Nc.f:tiﬁcation was issued under the regulation

2012 However, after the 25" Constitutional

amendment, the said regulation does not

hold field, therefore, the Impugned.

Notification is liable to be set aside.
7. Conversely,  worthy AAG

representing the respondents opposed the

" arguments so‘advanced by leamed counsel

I:-'e'presenti'ng_tﬁe petitbners at the bar while .
. anguinQ ﬂ}la‘ll" after the _25"‘ amendment the
" Provincial  Assembly.  passed . the
 continuation of faws Act No.111 of 2019

,tl_-lrough which - t_he laws applicable to

erstwhile PATA were .allowed to continue

~including *Provincial Administered Tribal

" Areas Levies Force Regulation, 2012" and;

CATTE E
EXAMI -
Peshawar Hifb-Courr
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therefore the: lmpugned thiﬁcation was

'Issued per law which does not require any
-lnt_erference by this court in its writ
jurisdiction under Article 199 of the

: Corist_lmtion. Further, petitioners "are Civil

Servants, and; matter in question revolves

around the terms and conditions of their
' -service which is the exclusivel domain of '
| _ the © Service Tﬂbunal as such the
- ) junsdiction of this court Is barred glven the
-'explicit provrslon of Article 212 of the

" Constitution. |

) :. " 'Heard. Record perused. -

Q. - Before dlscusslng merits of the case
we deem it appropriate to drscuss the

background of the matter in hand to

‘properly- ccrn'prehenld the issue involved
~ -therein. It is worth mentioning that eariler
1he services of the Levies Force were dealt
- with under the . anfrer Irregular Corps

I_ I(F!C) mfes 1962 which was substituted by
 the "Provincial Adm!n!stered Tribal Areas
L Levfes Force Regufabon 2012" (regulation)

and under the said regulatlon “PATA Levies

)

= CF O
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_.',Fche-(sfendce) Rules, 2012 were framed’

| ~ for Provincial L_evfes_ f-’orce_.,ll\l\fhile separate
- service ruIeS were aisb fr'ame& thereunder

- for PATA Federal Levies Force performing
 duties in “PATA” known as “PATA Federal

" ILe'vies Force Service -(Amended) Rules

2013. Rule 17 of the ibid rules deals with

the retirement of the Levies personnel
“which was amended from time to time. '
.- HoweQef. . petitioners - have become
. alggrielv'ed' from- the impugned Notification

' vide which the petitioners' retirement age

was altered s'r-rhich'!swcﬁallenged by them

through instant petition's.

. 10. Thé main contenton of the

petitioners is that after 25" amendment the

regulation has lost its efficacy and sanctity

and hai_s become. redundant, therefore, the
. impugned afnéridhﬁent undér the said
| }eguiaﬁon. is llegal being void ab Initio. It Is
"~ worth me'r-ltiqr-'\ing'-- tha-;‘_ afier the 25

amendment In 2018, both FATA & PATA

~ were merged. in the province of Khyber

Pakhtunkhwa and Federal Levies Force

| ATTESTED
. . & EXAMINERK
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; working ih "FATA ‘was mefged into the
" regular police of the province. Albelt, in
Malakand Dmsmn Lewes Force is still
' Iregulated by “PATA Federal Levies Force
Service (Afmended) mg 2013 in view of
~the Khyber Pakhtunkhwa Act No 111 of

2019 through which the laws prevalent in

erstwhile PATA ‘at the time of 25"

amendment were aliowed to continue,

" lncluding regulation 2012 whlch still holds

i

the field and as such,_ the same Is a valid

Instrument. ~ Therefore, impugned
~ Notification was lsau;zd by the respondents
with Iawful authority.

| :', 11. Movlng toward - the status of the
| petitlolners it is worth menﬁonmg that earlier

_ this court while deciding W.P No 528-

M/2016 (tkramullah’s case) determined the -

'.s-tatus of personne! of the Provinclal Levies
. Foive as' that of civi servants in the
' foliowfng terméﬁ-
“19, The Provincial Levies Force
(“Force”) was- granted statutory

cover through Khyber
. Pakhtunkhwa Regulation No.1 of

COATTE
C T EXAMY
_ P’eshawa’rﬁ dhtourt:
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2014 (‘Regulation”). Paragraph
No.3 of the Regulation envisages

for constitution and establ:shment '

of the Force ano' its. functions For
ease reference . pamgraph Nos. 3

_‘and 4 of the Regulation are

" reproduced as under:-

‘3. Power to constitute and

maintain by the Force and its

. functions.— (1) Govemment may

constitute and maintain a Force for
perfonnfng the foﬂowfng functions,

- namely

(a)
o

.(c)

| @
_ o
[
(@
)

OB
0

ensuring secuﬁbr of mads in PATA;
ensuring security and manning of

piquet;

guarding Govemment institutions

- and installations;

ensuring - security of jalls eand
arrésted criminals;. -

generally maintaining law and order
providing mobrle escort fo VIPs;
anﬂ-smugg.'mg activities especially
timber smuggling;

destruction of illicit crops;

serving of summons or procedurss;

raid and ambdsh and
'such other functions as Government

i may, by notification in the official

Gazette mqulm the Force to =

Iperfonn.
(2 In dischérge'of thelr functions,
officers and staff of the Force shall

A

ATTESTES /[
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be gm’!:!ed- in accordance. with this
‘Regulation and the rules. ,
(3 The head. of the Force shal

" be Command{ant in his respective
* Jurisdiction,
(4)  Secretary to Govemment,

Home and Tribal Affairs Department
shall be the competent authority of

- the Force.’

(5 The Force éha!! consist of

* such ranks and pumber of officers

and members and shall be
consﬂtutéd' in *.s:ubh- manner as may
be prescribed by rules.

(6) .The officers and members of

‘the Force shall receive such pay,
pension, - allowances and other
remunerations-and shall enjoy such
 Ieave and other. privileges as may be
" prescribed by" rules.

(7). The officers and members of

- the Force shall wear such uniform.as
‘may be prescribed by rules or

Instructions, -

' (8) . The administration of fhe
Force shall vest.in the. Commandant -
in  his. jursdiction who shall

administer it h accordance with the

. provisions of this Regulation, rules

gna‘ inst'mcﬁbns.ﬁ- '

(9 The - Commandant  shal

exercise his powers and perform his
functions  under the general
.supqné's;bn and. directions of
'Govenime.qt. '

- ATTES
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1

4.° Powers' -and duties ' of

(a)

_om’cer‘s' and members of. the

Force.—An officer or member of the
Force shall- =~ : ~
take effective measures for ensuring

' secunty of assigned jurisdiction and

)

(o)

for safeguarding : against acts of
uniawful ?nterfemﬁi::p; _
prevent unémhor}ze& persons and
vehicles from access to the temitorial
Jurisdiction; '

take- effective  measures  for

preventing sabotage, placement of

car bombs, letter bombs, dangerous .

article and camiage of arms and

. ammunition Into the restricted area;

@

use such arms and ammunition and

- equipment as may be authorized by

the .Commandant or an officer

' authorized by him;

{e)

search ‘and arrest without warrant
any person who he suspects of

. -endangering or attempting to

M

endangér or-having endangered the
safely. of an installation and may use
such force as may be necessary in

the discharge of his aforesaid duties;

and - -

_perform such other legai functions as

. the compstent authority may require '

him to perform™.

- 20. ' The close perusal of the
Regulation would clearly show

- that the Force is receiving its

salary - from the Provincial

ATTE
T EXA
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. Exchequer and - performs the

policing service in the erstwhile
PATA. .
21 Having said this, we would

" hiow refer to the 'crUcial issue as to

whéther ' the employees of the

" Force can be termed as a civil

~ servants and as such they cannot .
. maintain a_ constitutional petition
before this Court for enforcement

. of the terms & Icondltions of their

: serv_iee.'

22 .The connotation ‘civil

servant’ Is defined and explained

- in respect tothe Province of
- Khyber Pakhtunkhwa, in the Civil

. For. ease reference, we would
refer to Section 2 (b) of Act, 1973,

Servants Act, 1973 (“Act, 71873").

;Nhiéh reads as Lgn;ier:-

“2. Definitions—(1) In. -this act,

. unless the context otherwise

(@)
(b}

-'puquires “the . following expressions

shall “have the meanings hereby

respectively assigned to them, that is

---------------------

“civil servant” means a person who is

. a member of a civil service of the
* Province, or who holds a civil post in

_connection with the affairs of the
'Province, but does not include—

A9



M
W

(i)

13 .

& person who is o deputation fo the
Province from the Federation or any
other Province o other authority;

a person who 'is employed on.
contract, of on work charged basis,
or who is paid from contingencies; or

a person who Is a ‘worker” or
“workman® '&s * defined - in the .
Factories Act, 1934 (Act XXV of
1934), or . .the Workman's
Compensation Act, 1923 (Act Vili of

L. 1923)%

23. The perusal of the definition

" would show that a member of a

civil service of the Province or

~_who holds a civil post in
- . connection with the affairs of the

Province . is civil: servant. All
Pakistan' Services are explained
in Article 260 of the Consfitution,
‘which reads as Under:-

................................................
----------------------
-------------------------------------------------

----------------------

“service  of Pakistan® means any

service, post.or office in connection
with the_affairs of the Federation or

" ‘'of a Province, and includes an All-

Pakistan * Service, service in the

- Armed Forces and any other service

declared to be a service of Pakistan

“ by or under Act of [Majlis-e-Shoora
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_' (Pamament)] or- of a Prov!nclal
Assembly, * but ‘does not include
service as - Speaker, Deputy

Speakaer, Chairman, Deputy

_ Chafnnan ane Minister, Federaf

Minister, M;nfster of State, Chlef
Mm:ster; - Provincial Minister,
[At;‘omey-Genera!], [Advocate-
Generall,] Parllament Secretary] or
[Chairman or member of a Law
Commission, Chairman or member

~of the Council of Islamic Ideology,

Special Assisrant to the Prime
Minister, Adwsar to the Prime

Minister, Special Assistant to a Chief

 Minister, Adviser to a Chief Minister]

or member of a House or a

. 'vainc:af Assembiy'
" Whereas Artlcle 240 of the

Qonstitutlpn envisages that:-

*240. Subject to the Constitution, the

appointmenfs to and the conditions

of service of persons in the service

of Pakfstan shaﬂ be determined —

R N

- (b) . in the case of the services of

a vaince and posts in connacﬁon

with the affairs of a ‘Province, by or -

under Act of the- Provincial

' Assembly

Exp!anation- In th:s Arlicle, "AII-

. Pak:stan Service™ means a service
, oommon to. the Federation and the
" Provinces, wh.‘ch was in existence

immedfatefy befora the commencfng

O ATTE
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 day.or which may be created by Act

of [Maﬂisﬁhoora (Parfiament)J".
24; Tﬁe Phrase “performing in.

connection with the affairs of .
~ Federation or for present matter

Province”  was  elaborately
explained - in the case of

Salahuddin_and_2 others vs.
Frontier Sugar Milis & Distillery

td.. Tok h d_10_othe

* (PLD 1975 Supreme Court 244).

In the said judgment, the Apex

_Court has held:

*Now, what is meant by the phrase

- ‘performing functions 'In connection

with the affairs of the Federation or a
Province”. It is clear that the

" reference is to govermnmental or State

functions, involving, .in one from or
another, an" element of exercise of

| public power. The functions may be

the traditional police functions of the
State, involving the maintenance of
law and order and other regulatory

activities; or théy may comprise

functions = pertaining to economic

‘development,  social  welfars,

'education; public utllity service and

. other State- enterprises of an.
industrial - or ' commercial nature.

Ordinarily, these functions would be

perfonned . by persons or agencies
- directly appointed, controlled and

financed by 'the'_.,State, ile., by the

ATT
EXA
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- Fedem! Govamment or a Provincial
~‘Govemment”.

- 25. Admittedly, as evident from

the bare readmg of paragraph-3 &

4 of the Regulation, the present
pet_iﬁbh_eys are performing policing

service In the erstwhile tribal area,
however, thelr terms and

. conditions are being regulating

through _Regullation ‘No.1 of 2014

‘ and after the omission of Article

247 from the Constitution; through
a provincial statite i.e. the Khyber

- ~ Continuation 'of ‘Laws in. _thé
. Erstwhile Provincially Administered
" Tribal Areas Act, 2018 (Khyber

Pakhtunkhwa Act No. Il of 2019),

the operation of Regulation No.1 of

2014 was continued. Thus, the
essential criteria_' for being a civil

" servant is that the person holding

the post must perform his functions

"in connection’ with the affairs of

Federation/Province and the terms

" -and- -conditions . of his service
- should be determmed by or under
* the Act of Parliament/Provincial
' Assembly The Apex Court in the
case of Eﬂ_qn .of ggglshn

"_thmu_h Sec tary, Mi of
in r . {interlor  Divisio

Istamabad and 2 othe o-

S ATTES;?
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177 g—b‘SR- Muhammad Nazir _

(1998 SCMR 1081), while dealing
with the case of an employee of
Pakistan Rangers has observed

that: Lo
*7...Perusal of these rules clearly

shows that they are all embracing,
and thersfors, under the amendment
of section 1 of i‘he Pakistan Rangers
Ordinance, these rules would prevail

" over the Rules of 1973.-The Pakistan

Rangers Ordinance was promulgated

_ fo constitute a force called the

Pakistan Rangers for the protection of
and maintenance of order in the

 border areas. Since with regard to the ‘
- status of the members of the force the
‘Pakistan Rangers Ordinance Is silent,

therefore, it can be safely said that

. the employees of the Pakistan

Rangers will be deemed to be civil
servants as they are performing

dlities in connection with affairs of the

Federation- and hence under the
Service . Tribunals Act, 1973, an
appeal by a member of the Pakistan
Rangers regarding -a matter relating

" _to terms and conditions of his service
_is ‘competent before the Federal

Service Trquna!.:_.'i

26. Similarly, in the case of

o ‘gommqndagg, i anﬂ_er
Constabulary, - - ___Khyber

‘ & khggnkhm, -ges'rh' awar __and

‘.AT'&TE%
. EXAMINE
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others_vs. Gul Raqlb_Khan and
~others (2018 SCMR 903), the
. Hon'ble Apex Court has elaborately

examined service. structure of the

employees ; - of - Frontier
Constabulary, which is established

under Frontier’ Constabulary Act
(ActXill) of | 1915. Relevant
paragraphs of ‘the said judgment
are reproduced as under:-

6. Three broad fests for

‘establishing the status and character

of a civil servant emerge from the

- Constitutional mandate of the afore-
" going Articles. Firstly, under Article

240(a) . of the  Constitution,

" appointments to.'and the terms and

conditions of service of the persons in
the °service of Pakistan® are be

_de_tennined by_ or under Act of

Parliament.. Secondly, by virtue -of
Aricle 260 of the Constitution,
‘service o( Pakistan’ means any

* service, post or office in connection

with the affairs of the Federation.
Thirdly, under Atticle 212(1) (a) of the

" Constitution, the exclusive jurisdiction
. to- adjudicate disputes relating to the
_ ferms and conditions of persons, who

are in the service of Pakistan vests in

.-an Administrative Tribunal, namely,

the Federal. Service Tribunal. These

‘tests are mentioned In the

. Muhammad Mubeen-us-Salam  cese
 ATTE
' EXAM
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- ;ibo‘d (at pp. 686-689 of the law report).

The deﬁnft!on of the term  ‘ohil

. servant’. In ‘t_h‘e Act adopts the

Constitutional criteria given In Article

. 260 noted above to relterate that a
-person who, Inter afla, holds a civil
post “in connection with the affairs of

the 'Ifedemﬂon' 'inéludfng any such
post connected with defence, to be e
chvil servant, The larger Bench has in

' ’m.'s respect takeni the logical step to
‘mcorporate the {equframents under
‘Article 240 (a) and 260 of the

Constitution_as the definitional criteria
of the term “civil servant” (at p. 682 of

| .the law report).

7. 'Having noticed the qualifying

g critéria. of & civil servant under the

law, it is appropriate now to examine

-the fectual maetrix of the present
. controversy. The FC wes established

by the- NWFP Constabulary Act, {Act-
Xill) of 1915 ("Constebulary Act’).
Secﬂon 3 of the Constabulary Act
empowers the Federaf Government to
maintain the FC as'a force “or the

, better pmtect!on and administration of

- the external frontiers of Pakistan

" wfthm the limits of or adjoining North-
Wesf Fruntfar or any part thereof”,

- Secﬂon 3-A of the Constabulary Act

authorises the Federal Government to -

: emproy the FC outside the ﬂmfts of or

- adjofnfng the North-Wesf Frontier

_ Province in othor parts of Pakistan for

 ATTESFED
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" In the Act and the Rules. The test laid

down in Articlo. 240(a) of the

. Constitution' requires that the
..~ . 'appointment. to and the terms and
conditions” of ‘service of posts in

~ connection. with the affairs of the

" Federation and of a service of

- . Pakistan shall be determined ‘by or
under an Act of* Parflament. The
expression ‘by or under® in Article

240(a). of the Constitution authorizes

the terms and conditions of service of

& civil servant to be provided both by
statute or by staturonf rules. The
provision made in the Constabulary

-_Act and the Constabu!ary Rules,
 therefore, satisfy the Article 240(s)

test. The judgment in the Muhammad

Mubeen-us-Salam case  ibid
endorses this point of view:-

- *86.... The terms and conditions of
service of those employess, however,
| are required to_be specified under
© Afticle 240 of the Constitution by or
" under Act of the Parfiament. Thus, the
conc:‘us!bq would be that only those
persons, who are in the service of
~ Pakistan, a8 discussed hereinabovs,
and if their terms and conditions are
-govemed either by a statute or
statutory rules, in terms of Article 240
of the Constitution, can seek remedy

. before the Service Tribunals..”

27. Similafly, this. Court in the
‘case of Gul Munir_yvs, _The Cﬂ?' e

,_//

¢
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Frontier _Reglons __(SAFRON),

 Islamabad and others (2019 PLC
. (C.S) 645), on the basis of law laid
" down by ‘the ‘Apex Court in

cd:_rgrnag'dang‘,l Fmgﬂer_'
Constabulary _ Khyber
Pakbtunkhwa, Peshawar's case

(2018 SCMR 903), while dealing
with the case of Federal Levies
Force, which . was. established

through Federal Levies Force .

Regulation, 2012 having the same
structure of service for its
em_ployeeslf_ofcé_ as provided in
Regulation No. 1 of 2014 has held
that employees of the Federal
Levies .Fofce .wr'iose terms and

" "conditions of service are governed

under Federal  Levies Force
Regulation, 2012 are.civil servants.
Keeping in view the above, the
Force established ‘under Regulatioﬁ
No. 1 of 2014 qualifies the criteria
of being civil servant in view of its

‘ corﬁposition. functions and duties

as per law laid down by the Apex
Court in the cases of Federation of

. Pakistan _ through _ Secretary,

. Minl: of -1 or r
Dlvision). islamabad and 2 others
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Nazir . (1998 SCMR 1081) and

- '.memm; Frontier

* Constabulary, Khyber
- Pakhtunkhwa, _Peshawar _and
) U an

" others (2018 SCMR 903), thus, the

prefiminary objection raised by the

learned ©  counsels ~ for  the
_respondents is sustained and

accordihgly, the present petltlbns in
view- of clear bar contained in

Article 212 of the Constitution are

not rhaintalnab!e. .The present
petitioners may agitate thelr

' grievances before the Provincial

Services Tribunal. However, prior to
this judgment, the status of present
petitloners beinb a civil servant was
not determined and in the similar
cases, the Apex Court in Gul Ragib
Qr_g_n_s_c_qge_ (2018 SCMR 903)
has held that: |

“11. It follows from the dicta laid
down above that the protection of the
bom'er areas is a sovereign function
belonging to- and performed by the
Federa,tion.-- The same duty is

performed equally | the present case
. by the FC not only on the frontiers of

KPK Province but also by maintaining
order in other parts of Pakistan. For

" discharging ~8uch  functions, the




services rendered by the FC have
direct nexus with- the affairs of the
" Federation. Thersfors, the reasons
gmn in the Muhgmniad Nazir case
(supra) fully apply here as well and we
- hold that the employees of FC are civil
servants. Insofar as the question of
_ competent “remedy in respect of
service disputes of FC men is
concemed, we hold that in a matter
relating to the terms and conditions of
service of the respondent-employees
" of the FC, ‘.'an_ appeal before the
Federal Service Tribunal Is available to.
them as the exclusive remedy under
' :-f. o ‘ - the law. Aocoﬁfﬁgly, this remedy may
L be availed by them within the statutory
. - period of limitation commencing from
' . " the date of issuance of certified copy
of this judgment. All these appeals
filed by the appellant-Commandant,
".'FC are according allowed in above
- terms”. '

 When case of the petitioners (PATA
_Ft_aderaf | Levies Force) was examined in
- juxfaﬁdsiﬁon with the - Provincial Levies
. Force and ibid judgment, we observed that
' service of I:_uoth the forces -is govemed
under the -';uléé' so framed under the

" provisions of “Provincial - Administered .

Tribal Areas Levies Force Regulation,

" ATTES
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2012, Therefore, we believe that the

_status of petitioners is that of civil servants

for all practical .anﬁ material purposes, and

- as 'sm‘:h,_ the matter of terms and;
‘conditions of their ‘service squarely falls
. outside the ambit of writ jurisdiction of this

. court given the explicit ‘bar contained In

Article 212 of _the Constitution, As eariier

discussed service rules of the petitioners

(PATA Faderal Levies Force) and

Provincial Levies Force both were framed

under " the - provisions of *Provincial

. 'Administefad Tribal Areas Levies Force
- 'Regulation, 2012" and through the ibid
. judgment, the 'pers-onnel of Provincial

_Lévias" Force were declared as Civil

Servants after exhaustively discussing the

- . matter of Levies Fonﬁe,' performing their

 duties in PATA. Therefore, on the same:

premise, we have no hesitation to hoid that
the petitioners are Civil Servants as their

service fulfills the entire critea of Civil

Servants sao provided by the law. Learmned

counéel, represeh‘ting‘- the petitioners could

SV '
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' not dlsﬁnguisb- tﬁe' “status of petitioners
" (PATA Federsi Levies Force) vis a vis
. Provincial Léavy Force in any manner. Both

| fbrcés are performing their functions In the

. same a}ea for the. same object and;

puréose.' and both are being maintained

through ™ “the proiri_ncial exchequer.

Therefore, the-mattefs arising out of the

terms -and; oondiﬁons of service of the

petitioners are - only. amenable to the

jurisdiction of the Service Tribunal in terms |

of Article 212 of the Constitution.

So far as the contention of petitioners

that they have challenged the vires of the

impugned . Notification and as such the
same are not amenable to'the jurisdiction

of the Service Tribunal_ is concerned,

s suffice it to state that it has long been
settled that. Service Tribunal has ample

. jurisdiction to deal with the issue of vires of

the law and rules framed thereunder. 2015
SCMR 253 NATIONAL ASSEMBLY
SECRETARIAT through Sectmry V.

E MANZOOR AHMAD and others.
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 Therefore, the contention 8o agitated at the
“baris '_misoondeivé-d and as such repelled.
. In _view._thereﬁf, the status of,
g petitioners _ﬁas been declared as that of
- Civil Servants anﬁ the matter in question
'revolvéé_a;oun'd thé terms and; conditions
of their service which does fall outside the
. jurisdiction of this- court glven the baring
prmﬁsion of Afticle 212 of .the Constitution - |
-and as such In;tant' beﬁtions ére dismissed;
. béing not maintalnable. However, the

-petitidners- may approach the worthy

Service Tribunal for the redressal of their

grievance If so advised. Albeit, earfier the
‘status of petitioners being civil servants
was not determined, therefore, the

 petitioners may avall the remedy of appeal

within the statutory . period of limitation

- commencing from the date of Issuance of

: ﬁie mrtiﬁed copy of tﬁis Judgment in terms-

of the judgméht.of august apex court in Gu/
o Réq;p khan's &ase 2018 SCMR 903.

COC ~  Nos:38-M/2021 in

: ATTEEG-
- EXAMI
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PQO22 in WP No 1335-P/2022 are -

dismlssed for havmg become infructuous,

Announced. . JUDGE
Dt.29/11/2022. .
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