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BEFORE THE KHYBER, PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT). ;. cscnwe

* Hun.;.,\. it “‘““ﬂ'
_Seerce'Appeal No. éé 2 - o0f 2023 o e PO
. ) - : | o - = ,_\;-.:ci_-—-——""""w

~ Shaukat Ali $/o Shah Dawran R/o Camelpur Charbagh, District

- Swat [Sepoy N°..-'545-1 86].

PP Appellant
o o  VERSUS

'-1) Government.  of Khyber -Pakhtunkhwa through Chief
Secretary, Civil Secretariat at Peshawar.

- 2) Government of Khyber through Secretary Home & Tribal
- Affairs Department, Civil Secretariat at Peshawar.

3) Commandant Swat - Levies/Deputy Commissioner, District
. Swat.

£

....................... Respondents

APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

PRAYER: YER

On acceptance of this Appeal, Notifications No.
SO(Pollce-lI)HDIMKDILev:esIMlsc 12020 dated
o 22-0_3-2021 & No. SO (Police-ll)HD/1-3/Federal
Levies 2021 dated 21-10-2021 issued by
respondent No.2 fnay be declared as illegal-and
‘the 'same be Set_"éside. Consequently, the
' _appellant may be held entitied to complete his
' service till? a_ttai'ni"ng_, 60 years age in light of

. Notification dated 14-07-2020.

| Altergétively. the ‘impugned notifications may be

' --'dlecl'ared to be in_cffective upon the rights of the

. appell,ént' and he may be allowed to complete his
service till attaining 60 years of age.
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3)

6)

' Resbectfullv Shéweih: .

_Tha_t'the appellant‘has‘ been serving as regular member of

- Levies Force having a considerable length of service at his

credit (Copy of Appointment Order is Annexure “A”).

. That services of the appellant were initially regulated under

the Federal Levies Force Rules, 1962, which were non- -

- statutory. -

That subseqeently, the Governor Khyber Pakhtunkhwa,

under the omitted Article 247(4) of the Constitution
promulgated the PATA Levies Force Regulations, 2012.
Consequently, the Provincial Government framed Service

- Rules for the Levies Force in 2013 (Copy of relevant text of

Ser\rice Rules notified in February 2013 is Annexure “B”).

That Schedule-Ill of the above mentioned ' Rules, which

. provided for length of service towards retirement had certain

anomalies. Hence, the said Rules were amended in

"December 2013 and the above stated anomalies were

removed to a larger extent (Copy of amended Rules notified
in December 2013 are Annexure “C”).

That the relevant Rules were further amended in July 2020.

Regarding the length of service towards retirement, Rule 17
was amended fo the effect that all Levies personnel shall
retire from service.on attammg the age of superannuation

_ i.e Sixty Years Furthermore Schedule-lll which provided
“for certain length’ of service, was deleted by virtue of the

amendment (Copy of amendments notified in July 2020 are
Annexure “D”). |

-That the rules were further amended on 23-03-2021. Rule
17, which  provided for retirement on reaching

- -superannuation was again omitted and Schedule-lll was

revived with certain amendments. Consequently, the junior
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rank officials like the present appellant would retire after
performing certain years of service or on reaching certain
age. For instance Hawaldar would retire on reaching 31
years of service or 51 years of age, Naik 29 years of service
or 48 years of age, L/Naik 27 year of service or 45 years of
age and Sepoy 25 years of service or 42 years of age,

whichever is earlier '(Copy of amended Rules notified in
March 2021 are Annexure “E”).

7y That the above mentioned Rules being extremely
o detrimental to him, the appellant filed representation before
I the dohcerned quarters for redressal of his grievances. The
- same has not been résponded to as yet (Copy of
representation is Annexuré “F.

8)  That some of the personnell of the Levies Force got retired
from service on reachihg certain age/completion of certain

length of service as prescribed by the above mentioned
Rules. |

9) . That the appellént along with other similarly placed persons
invoked the Constitutional Jurisdiction of the Hon'ble
Péshawar High Court by way of filing various constitutional
Pétitions, challenging vires of the above mentioned rules.

10) That during the pendency of the said petitions, the
Provincial Government made further amendments in the
Federal Levies Rules on 21-10-2021, whereby' retirement
age in respéct of lower ranked members of the Force was

enhanced by a few years (Copy of amended Levies Rules
notifi ed on 21-10-2021 are Annexure "G").

11y That the appellant filed another representation against the
above mentioned. further amendments in the relevant rules,

which was never responded to. (Copy of memo of second
_ representation is Annexure “H").
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12)

13)

14)

15)

‘4

That against the above mentioned Rules framed by the
Provincial Government, the appellant alongwith other.
similarly placed persons filed various other constitutional
petitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P
No.337-M/2021, W.P No.338-M/2021, W.P No.333-M/2021,
W.P No.1252-M/2021 and W.P No.335-M/2021) before the
Hon'ble Peshawar High Court. However, because of

jurisdictional issues, the matter was referred to a larger
Bench.

That in light of the above mentioned Act, other employees
of the levies force filed a constitutional petition (WP No.

" 1281-M/2022) before the Hon'ble Peshawar High Court
Mingora Bench to the extent of their re-instatement in light

of the Provincial Assembly’'s Act. The petition was allowed
by the Hon'ble High Court vide judgment dated 23-11-2022
whereby the respondents were directed to re-instate the
then petitioners. It is worth mentioning that vires of the
impugned rules were not challenged in the said petition,
4nhich are being impugned through the instant appeal.

That a larger Bench of the Hon'ble Peshawar High Court
heard the connected petitions on 29-11-2022.
Consequently, the Hon'ble High Court decided that
personne!. of the levies force are civil servants and their
employment matters would be dealt with by this Hon'ble
Tribunal (Copy of order dated 29-11-2022 is Annexure “I").

That being agg'riev?ed with the impugned notifications, the
instant appeal is being filed before this Hon’ble Tribunal,
inter alia, on the following grounds:

GROUNDS:

A)

" That the impugned act of amending the relevant Service
- Rules Ito the detriment of the appellant and subsequent

retirement is illegal and un-Constitutional. Hence, the same

* acts are liable to be declared as such.



is

_ -B)

s

That it is a settled law that service rules cannot be amended

to the detriment of ﬁublic{;s,ector'émployees. Even, if they

. are so amended, the same having prospective effect cannot

. be applied agaihst the existing employees

: N

‘That after the 25% Constitutional amendment, the new

Constitutional regime demanded streamlining of the
erstwhile  Triba! Areas 'w_ith the rest of the Province. So

- much sd,\- Levies personnel serving in erstwhile FATA and
: Khasadar Force were accommodated to a larger extent

where the Pfovincial Assembly passed an Act aimed at

, s_tfeamlining the service structure of Ex. FATA Levies Force.

“The ‘Act not only provides uniform retirement age i.e 60

years for the whole Force but rather enjoins upon the

Provincial Government to take steps towards absorption of

- the said Levies and Khasadars in regular police.

Regrettably, the appellant has been treated in violation of
the . Constitutional spirit particularly after the 25"
Constitutional amendment and subsequent orders.

- D) ’ That further gr_ounds, with leavé of this Hon'ble Tribunal,
: ‘would be raised at the time of oral submissions.

- Itis, therefore, humbly prayed that on acceptance of
this appeal,

() The impugned Notifications No. SO(Police-
I)HD/MKD/Levies/Misc./2020 & No. SO
(Policg-ll)HDH-3IFederaI Levies 2021 dated
21-10-2021 issued by respondent No. 2 be
- declared as illegal, the same may be set aside.
Consequently, ' the appellarit may be held

“entitled to complete his service til attaining 60
~ years of age in light with Notification dated 14-
- 07-2020. |
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~ Alternatively, the-'irnpugned notifications rhay be
| declared-»td"b’é'iﬁeﬁedtivé upon the rights of the
-~ -appellant and the appellant be allowed to
: cbmp_l_ete his 'sérvi,ce,"t_i,l_l attaining 60 yéars of
age. . o |

ii) Any other -rerlnédy'-.t'hough may not specifically

~ prayed for, but which circumstances of the case

“would demand in the interests' of justice, may
~also be granted.. -

" Appellant |
_ PP 2 /‘mu
- . Shaukat Ali
" Identified by counsels
- Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

‘Umar Sadiq Advocate High Court

" CERTIFICATE; -

' Certiﬁéd that no such'like appeal has .earlier. been filed before

this Hon'ble Tribunal on the subject matter.

Appellant

eV

Shaukat Ali



G)
BEFORE THE KHYBER PAKHTUNKHWA SERVICE:
TRIBUNAL, PESHAWAR (CAMP COURT AT SWA'D

S_ervice AppealNo._ of 2023

Shaukat Ali......... e e Appellant

Government of Khyber"Pakhtunkhwa and another

...Respondents

* AFFIDAVIT

” I, Shaukat Ali (Appellant), do hereby solemnly affirm and
declare that the ‘contents of the above titled Appeal are true
and correct to the bést-bf my knowledge and belief.

-.IlFurthermore no such like" appeal has earlier been filed

-before this Hon'’ able Tnbunal or elsewhere on this subject
matter

DEPONENT

—

Shaukat Ali

e

p ATTESTED




~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
JRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

--Servit:e Appeal No. ~of 2023

"~ Shaukat Al e Appellant

Government of Khyber Pakhtunkhwa and another

....Respondents

ADDRESSES OF THE PARTIES:

APPELLANT:

Shaukat Ali Sfo Shah Dawrart R/o Camelpur Charbagh, District

- Swat [Sepoy No.545186]. . | |

[CLT ) . (Celi# )
RESPONDENTS |

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Péshawar’ | .

2) Government of Khyber through Secretary Home & Tribal Affatrs

' Department Civil Secretariat at Peshawar.

3) Commandant Swat Levueleeputy Commissiconer, Dlstrlct Swat

T OOPN Respondents

Appellant :
G

: ShaukatAll
" Identified by counsels

7

. Dr. Adnan Khan Barrister-at-Law,
‘Advocate Supreme'Court of Pakistan.-

* - Umar Sadiq Advocate High Court
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OFFICE OF THL DISTRICT COO]) COORDfNATION OFFICER SWATI COMMANDANT
SWAT LEVIES )

T

'm.__f.,i‘z._‘r__%_

ORDER,

- .

-.../DCO

g

Dated the A5 16/2010.

f-’?“"é

As pcr rt..commcndatlons of the Dcpartmental Selection..

Corninitlee, thc Dis t_nct Coordmatmn Ol'ﬁccr/ Commandant Swat Lev:es has been .

K plcasud to notlfv Lhc appomtmcnt ol the following candidates &as ‘%pov BPS-0S

‘ plus usual allowances against the vacant post with.immnediate (JTCCL -
. "‘l' ¥ - _ ) ;
‘ BN Ni_;m.n Father Name ) . Address
- [ BaBoZAL : ] l
A 1 Hasoon Rashid Staams ul Hag - , Moh. Birjjiwivan Mingosn . Swal
y '-_ 3"”“.*;:;“:].-1'11;; " v Sulshudin Mbh. Dawlat. l(h-..l Qombar l’ORnh:m Abad, Swut 7
- ;Jﬁ( ‘.g‘!—l;;lllutl\h' .,/ " | puidil Khan Mah: U*amnri KhelAmankot-
' L0 Mu!nm:nud Wasiq - Amir Siyab - Mo, Lhmm(._h:_m&mdl_.nﬁhqnf
. TN/ § | PervecAlumd | To)Mubamamd Khan, © |- Vill SHagti .0 Seidis Sharif T o
e, - 6 efun Wilah* - s Muhmmad Sherin Shagat Saidu Shordf ST e "
o - _- 7 M. ng;.; Khan t/l . Habib ur Rehntan Villnge. Amankut, Sekla Chimo
\/ ' :‘.'F “Shah Hugsnin .; ) Frni Hileem 1 atn Cian. Qambar .- T “:“ o
' H--.‘.T'“:m;-]:-.l-u:\_h-m s It’.:hi:llg St -“ Miangno ‘::!ldﬁ! S:ki.n-f; Sherit” B _' o
o P:!_.u;c:m lybat $nid Badshoh Moh: Zcr}akﬁ;;nn Manglowar  » L T
; TN { Wi Khan < | Amir Salam Khan “Muhalla, Murd Khél, Manglower.
S 12 | Mokt Al S, o | Akbar Ali, Shugai: Sakdw Sharif, District Swat i o
oot AL 130 | Savar Shae . Bakht Bilend Khan . - | Moh' hwngl?i\"thgll -
:\/ L “Shomkal Al © o Shih Duwran . Mah, Kmunlpur.clmbagh. ' . — :
" '-'_;". o187 | aubanimizd Shatie Ksa Motuminad - v Moh. Ongh Dherol Fathpur ~ -" o
T T e Tz T ainar Matam Jaha Vol Cliarbagh o
-7 " Hozmt Hussain v umar Zada ! Moh. Ladya p:nt‘lmrgagh . -
18 | Agrali Podut it | MobMémPoGolpagn . .
) 219 | Mubdmsnd Nawaz Y] Sher Zohid Khan ‘Moh. Dolai- Khel Alaabad ]
,l ; N _20- Shouhai Rehman - 7 | Bukhl Zutwm ' Muhalll,’.dlﬁul.l 10 Charbagh .
ST TIR EY T v | UmarZada - ‘BadanhurbnE; ' p
) I 22 | ssgaAv L -Nnd}ﬁi?f Guitagh, Charbagh _—“ T
: . . . oy * . .
S e
el e e TR S
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vo. L5131 mco.

Their veoruttment wm be mlbiert 10 the verilittion of te antecedems of
ther applicand from the conc\,r-md BgEnCies.

The appmntcns will be allowed to resign tho srcvice on one moath privy

notice and in case of 1emgnatlon withcut  notice. two months
Pay/ eﬂlowzmccs if any shall be l'orl‘eﬂ-*d in favout of -Govcmmcnl

Their services can be terminated at any tu:ne in casc their pt.rl'omu.mct’ s
round un-satisfactory.

The appomtccu should join dutxcs within one¢ we
order. .

{ the issue of this

. ' ' -
- BISTRICT WCOORDINATION OFFICER/
o COMMANDANT ‘SWAT LEVIES, SWAT -

(.‘opv for\\ &@r clcd 1

-+ 1- Disuict Accounts. Ofﬁccr Swat ' . )
. 9. Omcials concemed, /
-' N

DISTRICT COORDINATION OFI‘ICER!
COMMANDANT SWAT LEVIES, SWAT
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NO’ITF!QA TION
Peshnwar the 4. Februa:y 2013

In exmme of the pow.br confcrrcd by.. Section 9 of the PATA Levies Force

' 'chlﬂmon 2012, ﬂ:le Prowncmlly GOVemment of Khyber Pakhtunkhwa is pleased to
: make the fql,lowlng rul&., namcly - ' '

$hort title and commencemcnt (1) 'Ihese mles may be called Provincially

g Admmmmed 'I‘ribal Areas (PATA) Fedcral _chm Force Service (Apaended) Rules,
2013. - s

(2) Thcy shall come mto fome at-once.

2 ' Deﬁnitioﬂ.— (1) In these Ruies, unless the context otherwise reqmre, the follov_:ing

qxprcssxon .shall have the mmning hcreby ;espectwcly -assigned to thcm, namcly -

- (a) L “Appomtmg Authority” means the appomtmg authority specified in rule-4; |
| .(b) a N Commandnm” means Commandant of ‘the Force, ‘who shall be the
.o _“'-'Deputy Commsmoncrmthcumpecuvejmisdlcuon, _

RN > S Depmy cqmmmdant (Operition)” means as Assistant Commissioner Of .-
SRR any oﬁwofthe sttnctdeagnatedas such by the provincial govemmcnt
| | | who shnll be Deputy Commnndmt (Operation) of the Force in PATA, to
'_cxerclsc in his mpecuve junsdlctmn such power and perform such
 functions as hay be prescribed; ‘and who shali be responsible to the

. Commnndnn‘t for operanonal matters of the Force in PATA.

_"_ (d) Dcpnty commnndant (Adm;msmxmn)" means Deputy Commandant
e __(Adm“ﬁsu'at:on) of the Force, who shall be an officer of the’ provinciel
I ‘_govemmmt or_any oﬂ'lcu of the District desngnned as such by the

"provmcml govc.mment ‘to exercise in his respcctwc jurisdiction such

. .'_powcrs andperform such functions asmny be prescnbed and who shell be
o ' responmblc to thc Commandnnt in, admxmgtrauon and establrshment
o martcrs of t.bc T‘orce in PATA

T AT

o (c) Gavemn-nt mcans thc Govemment othyber Pakhtunkhwa, : L_’
s (t) : “l—lome Dcpamnem mmns ' Provincial Home & Tribunal Affairs
pamnent o :

I ".".,;“Im““l mﬁn&t" meﬂns appomtment made other than by promotlon or

). Iv“Schedule” means the Schedule appended to these rules’ ' é



SCHEDULE—III
See RuIc 17.

sEL . Post/Rank

- Length of semchge

T SubednrMa_.lor (BS-IG’)

'-38 years servme or 03 years servics 88 Subedar Ma_;or or 60
years age vm:chevor is carlier

AR Subedar (59-13)

t g whlchever is earticr

35 years service or 03 years Bervice as Subedar or 57 years

BELE Subeau,(ss-i T

E7) yesrs. service of 03 years service as “Nisb Sﬁbedai' or 54
- | years age whmwwudner .. :

T4 Havaidar (BEE) -

- agewhlchcver is earlier

‘2.9yurssmnceor03 ywsserv:ceasl-lnvaldar or 51 years

‘e

5™ Tk (B8

whachevcr is pnrher

-1 26 years service or 03 years service as Naik or 48 years age X

IE T NGR (B59) —

3 ymrsscmoeor(l?a ywearssemoeasUNaikoi‘ 45 years age |
 whichever is carlier s

7 | Sepoy (BS5

'_\myearsservmeorﬂyearsagewhmhover is earlier \ .

-@

e rmm s i
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Fooje -

K -Om-yaal; service
| as Subedar

¥ Subedar (BS-13) ' \One

L . a5 Nalb Subedar ) _
Naib Subedar (B8-1 1). \ Ona year service | 100%

Towaidar (B59)

as Nalk

year safvice ] 400% \
\
\

TNERABST)

=] One yea servico T100%
| astancabak |

as Sepoy

J 6. ‘LancaNalk(BS—B) ~ R Qneyaarsewioe 'I_Db% _

T Sopoy (B5-5)
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N
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STio TPostRank
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PP P e e b
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|2
AL

g .ﬂ.‘ :
7

a]u.;:,r ‘(BS-.-1B)‘

: nule-‘-ﬁ'm.ﬂ_nmnt

{ Sifbedar (B8-13) .

s,
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T

THawaldar (85-8) .

Lance Naik. BS-B)
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BE’I‘TER COPY

3 HOMEDEPARTI\JENT
S, n L 7 NOTIFICATION
T T T rmwd-m;_awme 14_-01-2020_.

No. SO (Pohce,-IDHDll-B n exerclse of the power conferrcd by Sectnon 9 ot‘ the
Provmcmlly Admmlstered Tﬂbal Areas Levms Fo:-ce chulatton 2012, the Government
A of the Khybcr Pa.khtunkhwa is pleased 10 ‘direct that in the Provincially Administered
Tnba.l Areas (PATA) cheral Levm Farce Service (Amended) Rules, 2013, _the
| followmg further amendments shnll be made, namcly

'ML—M@' |

e it + e

L - “1‘7, Regremen — Al Levm Pcrsonal shall retire from service on -
r SR a;tammgthcnageofsupmﬂﬂmomesmy (60) years'or they may opt

: ."ﬂnd e
) -S'chec':lul‘a‘-m- shail be dél_efed.

e

~ SECRETARY TO
. GOVT: OF KHYBER PAKHTUNKHWA
. HOME DEPARTMENT

. Copy forwapded tother- <

for reurement aftm' complehon of twenty-ﬁve (25) years regular service, .
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i -oonlqrré_éj ﬁy . Secllo

NT OF KHYBER PAKHTU NKHWA

GQVERNME

" HOME ANO ARTMENT

TRIBAL AFFAlFtS DEP

B NOTlFlC N
, s Pgsh,sw‘ar dated tﬁd 22.3-2021,
_in -exercise of

PATA Levnes Forc

n-Q of the
to dn'ecx

C. Pakhtunkhwa is pleased

8 Regulauon 2012, th
that. in the PATA Federal

the pnw'era

e Prmnncial

- B i Al S

Govemment of Khyba
Levues Force Sarvk:e (Aman

\1.

ded] Rules 2013 the

followlng lurther amendmgnts sha{l

ros
rs

be made nameiy,

' 1n the sald mlés -
S, In.Rulé 4, sub-rule: (:).

oa\nel éhsli reﬂ

B 3 For Schadute-tlh the folibwing shil

: _ ﬁsrﬁeﬁdgen‘ta .
lhe louowing shaﬂ
1) Commandam shall be lha appuim

rabruutn‘enl and promaion up & the rank of Subenar .
Provided that ihe appmnting 2

promotion tg the postS o Subedsr Ma]Of an
Secre\atx Hprne ﬁepartmenl ' -

e 1? the fnﬂmmng shall be- subsmuted name.y.l

.2, For Rul

' "'47 Retirement: All Levy
: extension in service aﬂer re.irsmenl sha.i be granied

] '"Schtdulc-lll
{see rule 17] ;-

| ba subslituted. namely:

be substitutad namely
ing: authonty for inltlai

“ ':f-_‘ . uthority for purpose of
d Supannlendmﬂs shaii be

re as per hchedu;a-!u and o <.

‘ ."Langth of Sawice I

§.No. Name of the Post f Rark

: Quailﬂcaunn for Promotion :
. ® nq

{

Thmy Seven Years Of

Subedar-ma;or_,[__as-‘lﬁ) |

Oon lhe besis of Senigrity-
cum-fiiness from, amongst
e~ Surcdars v having
intermedizts Qua\ihcallcm

Three Yesars' Service as
Subadac Major oF Sixly |:
yvears of sge W

is eariiet
Therty” Five

2

. b [ Fubedar (85131,

T

- . npmel

" of Seniority Cum Fitness in

"By pro rnohﬂn on tne basls
. the following manner,

Py Pty Parcent (80%) | W
e . amongst the
"Kalb Subedars
having Intermediate
qualification; and

(n\ Fity ‘Percent (50%
from amongsl Nalb

xheveY

Years

service Of Fve Yeras |
shryice 3% Subadar of
Sivly years of * rQe
whichavar is parliet -

oI

. having

Thin Threa  Years'

Suhedars
gecondary  School
Cerlificate -

- By pmmntion. on iha basls

—y

3 ‘Naib 3ut;gg$r__(5$-11] ;

of Senlordly Gurm Fhitass In | Sarvice of Saven Years'
he  folsing  manist. Serviee. 83 Nalb g,

namety . Subeda'rmr Sixly Years;



% (i) Fity ‘Percent
AR R B 'an'!ong_sii-{awa

B .quélilical’-en. and

i50%) from
Idars.

Nama-hﬁ;iie;PosH Renk | " - Q_Gnullcillon for P

t Le_ngth of Service /
Age

romotion

| E— Hawaidar (85-08)

or Three years service
as Mawaldar or Flfty
One years of age,

‘| whichever is earlisr.

N O
. .

sarvice as Naik ar Forly
Elght yaars of ape, .
whichever ls sarier,

Thiy COne yesrs service

Twenty Nine years

garvice or Thras years

!

B ,_'.‘uﬁaim‘as-ﬁé)' T -

Twenty Seven years .
service or Thren yerrs
sarvica as L/Nalk or

Forty Five years of age,
I '. whichever is eadler.
7. . | Sepoy (B8S-05) L. - Twenly Five years
N - S service or Forty Two -
;o ' years of age, whishpver -
: ° . lis eartier.”

. Gony forwirdsd to thet:

N

. GOVERNME
. HOME & T

1. .P;incipéi S-e&élary

SECRETARY TO
NT OF KHYBER PAKHTUNKHWA,
RIBAL AFFAIRS DEPARTMENT

Prihcipal Secretary to the Chief Minister, Khybe

N
-2
"3
4, Registrar, Peshawar High Court, Peshawar.
& All Commissioners, Khyber Pakhtunkhwa,
6, All Deputy Commilssivners, Khyber Pakhtun
"7

- 7. . Provincial Polige Officers, Khyber Pakhtunkh

to ﬂ)e-vaerhor. KhyberPat:hlunkhvéa.' :

Pakhtunkhwa,

" All Administrative Secrataries to Govemment o Khyber Pakhtunkhwa.

T B Al Heads of Altached Departient in Khyber Pakhtunkhwsa.

... 9,7 PSO to the Chief Secretary, Khyber Pakhtunkh
'+ 40, Accountant:General, Khyber Pakhtunkhwa,

11. Diregtion- information, Khyber Pakhtunkhwa.

. . "12. The Manger Govemnment Printing & Stationery

a.
I

Department, Khyber Pakhtunkhwa,

R " " He Is requested to publish the above Notification in the Extra Ordinary Gazette of
‘Khyber Pakhtunkhwa and supply 50 copies (Printed) of the sams {0 the Home

Department - . .
A . -
. o .
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5 . NGO, {as-ﬁ‘m

N o 7N (8506] .

- TN It ‘ %
¢ / -, ! R \- o el .
) -' -'-,-," | . ,.;.!.. - ‘ -
: N ' .
QWERNMENT OF KHYBER PAKHTUN e
HOME AND TRIBAL AFFMRS DEPART NT .. ,' . e
Xy . ' -""5*-:: . f:.
= NOTIFIC ON "~ - : 'f’ RN
K Peﬂmmnr. dmed lfm 21- m-zazr ‘
No.».' s

3= In exercise of the powers

con!en'ed bv Seehon-9 of -the PATA Levues Force Re{gulohon, 2012, and in
e cunhnuahoﬁ of -

X Il]HD!MKDﬂev{es/Mﬁcm‘ZO “ddted ms—mm
~ ot Khyber Pokhlunkhwc: is pledsed 1o _direct ihat iin the PATA Federal

B Levles Force Semce lAmended) Rules. 2013. Ihe followiTg jurther amendments
Shollbermade nc:mely- i ,

thls

deportmenl no liication  No.

the Ffrovinclul'

SO{Police-
Government

e U U SCHEDUENT . i
s. _' Name of the Foﬂ} . Lnng!h of Servide / Age
No. | = . lcmk - i
1| Subedar Mojor (B5-18) mmrmdmﬁoaalmvm~mmsummasw
N I . Yeors of oge whichever It porier,
2 Subedar (8S:14) - Tinly Five Yeors of tacvice Of Five YEors' m 08 SUDEOKS Of Sty years of
. . - oge whichevor by eorer.
A | NolbSubedor {BS:L1Y - Thity Hvee Yoor of Service of Saven ¥ musmsm«xsﬂm
I A S s Yoo of age whichaver k soner.
4 Hawaidor |BS-09) mwoney-qrmmulmwyeawm-micmuum
) - y |

. .Iwenh, mmyumolnwlceuhwmnh'sugavmicnwerbecﬂm

; 1mwsauennmolsa\dceorlmvsdmycasogemcmcm eorle.

CTF ” Sepo_)‘_‘{ﬁs-dﬁ; iymﬂfwgqu!mwﬂamheyeqologemmhm
A SCHEBQLE-{
"S- Post/ Rank suglmmy for rmmonon Fromofjon | Direct | Qualiical
e .\ - L Quola ! Quota__ | on
1. | Subedar mojor (BS-16} | - mmmgmm 1oe%
N A | §gio1 2) yeoh of wovice )
Z | . upedor 14 | O2¥ ‘mo'nim T100%
e T roun 19 ymon ol savice .
[T | hobswedcr sl | - 0sveos’ mvaemnm 00K T’C
t o 1010817 ypeews ol seivics c
T4 Howelkor (8507 . 03 yoorr sérvica osNok 100% é
R S - Joien 12 yocesol
.5 b .-th_ils-o_a]' -- 03 yean! jervice as Lahce Nok
, : o . .-
N 10401 08 yeors of !
T uumasm; |- 05 vean sovice a3 Sopor ;
A _s-porllsmi — - ST Tk [ e ;
I R Tiood Amorer . - ©. S yoors' sarvice-s 100% $5C :
. ’ .m,;]. Aulyiont Ao ? anudﬂconm N
S Co I n i,
: . . : cerdifcole of 0
Y, AT:EmMrmom e T _! !
' (“'“ M L R i Q\ﬂfﬁﬂ'@ﬂ
A I o ) wih _
;"" o o certiicots of ;
. .‘ ._' \ . f .‘_ .I e L] . . l' N , » ) . ) ‘|. » —r—“" -y ;I
.’," ' ot .'- . ." L X 1;/,1-;’ PR i ' B i ¢ ' F[
S I A Yy ! .'{_n ‘ Vo k
, e . SECRETARY 1O )
- ST c*cvmmzm OF KHYRER m:muuxuwg, Al
i ) . e e e
: T e T
el o RS-y

T R




A Phincipel Secretary 16 the Governur, Khyber Pakhtunkhwa,
- 2 Prindipdl Secrefory to the Chiel Miilster, Khyber Pakhiunkhwo.
. 3.. All Adminisirative. secreldries to Government of Khyber Pakhlunkhwa.
4. Reglsirar, pashawar High Court, Peshowar. T -
© 5; . AlLCompvjssioners, Khyber Pakhiunkhwoa. - . .
-6, Al Depuly Commlssianén. Khyber Pc:kh@unkhw’a.' i
7. Provincidl Police Officers; Knyber Pokhiuhkhwa.
8. AllHeqdsof Attoched Depariment in.Khyber Pakhiunkhwa.
9. PSOtothe Chief Secretary, Khyber_Pokhiunkhwo.'
S0 Accouhtum.qdn'e_rui..myber pakhjunkhwa. \
11, Rirestion inforriation. Khyber Pokhiurkhwd, 1
12, The Manger Gdverhment Prinfing & Stationery Department, Khyber
© . Pakhiynkhwa. Hels requasted lo.publish the above Nofification in the Extra
| Ordinary Gazet}e of Khyber Pakhtunkhwa bnd supply 50 coples {Printed] of
- ‘the.some lo the Home Deportment. . . L.
EI |

Sechdn Offiber (Police-il)

l :?’{/;O/hlf'
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PESHAWAR HIGH COURT PESHAWAR.

o uunmnALnﬁmuuwnmn)
. 'W.P.No.367-M/2021 . with IR,

- CMNos.1053/2021 & 1183/2022.

- "'D'ate of hearing . — .20, 11.2022.
Barrlsber Dr.Adnan for peﬁtloners
- : Mr S_aqlb Raza, A.A.Q_ for the respondents.

7 'ngmuz._ Through this
" . single. Judgment. we shall also decide the
| ‘-ﬁ 'wnnected wﬂt peﬁtlons bearing Nos.337-
- MR021, 4oe-moz1 503-M/2021, 514~

: M/2021 518—-M/2021‘ 450-M/2021 601-

" M72021, 968- M72021, 980- M/2021, 1221~
M021, 1222-M/2021; 1252-M/2021, 2210-
- .9/2921_,' 2913-P12021, 5092-P/2021,. 5423-

: P/2021, .and"_5424-_P/2021, a's- adjudication

'-" of a oom}riqn question of law and fact is
lmmlved in all the 'pgi_iﬂgns where!ln the

. pgﬁﬁpners_ h_avé '. _dhall'enged the vires of
' notification 'No.-vl_ SO - (Pofice-ll) HDY

MKﬁfLevfesfMisdzbzo dated 22.03.2021

, '.Iwhereby on the. basis of impugned oﬂ‘loe
 ‘order beafing No.128/DC/CSL  dated

ATTE
EXAm|

Peshawar p

'_ 'M021 681- M/2021 632- M/2021, 919-

7

L



' '-"'.'."j,l'zo'm 2021, théy have been retired from
 service with further prayer that they be
. relnstated into sewloe from the date of their
: .reﬂrement le. 20 042021 with all back
beneﬁts In alternaﬁve they have prayed
T that the reepondents be- directed to treat
. them at par wﬂh erstwhlle Federal Levies of
' Federally Adml_nistr_ateq Tribal Area (FATA)
| '. 'arid° 'aﬁsorb ﬁ;em in po!i'ce and; grant them
o .‘-full penslonary beneﬁts
©2. (ikewise in - 'W.P.Nos.333-M12021,
" 334mzozt, - 335-M/2021, 338-M12021, -
,_.345-M/2021 1oze-moz1 1035-M2021,
, ._'1187-M/2021 1206-M/2021 1207-M/2021,
| 34M2022, 212-M202 and 993-P/2022 the
‘ petlhoners have made the followlng prayer:

| "'On aeceptaneo of this writ

"« - - . petition, the impugned Notification
o SO (Policell) ‘HD/ MKD/Levies/

_ Misc/2020 Is againit law and the
_fundamental rights guaranteed by

_ ' the Constitution of Islamic

" "Republic of Pakistan, 1973, may

o bodachndm.gﬂvofdab initio
.. and of 110 legal effects on the

' v-'."mﬂfﬂnmﬂﬂom

ATTE
' EXAM|
- PeshawarH Eeour, (, :}" e



L Simuany n coc Nos.38-M/2021 in
' W.P.No.367-M2021 dand COC No436-
 P/2022 in WP. No 1335-P/2022 pettioners

mit!atlon of . oontempt of court

- ,'prooeedlngs agamst the respondents for
' ."'vlolaﬁng ihe order. of thls court dated
L2t 042021passedln W.P.No. 387—M021

Bdef facts of the case(s) are Ihat the

| ‘petiﬂoners wena appolnted in the "Swat
. - Levles Foroe as Sepoys efc. and presently
' _ tem_'ls and conditions of their services are

regulated by "*Provinclally Administrated

- Tribal Areas Levies Force Regulation 2012"
.', whareunder bes{des PATA Levies Force
. Rules, 2012, PATA Lovies Force Service
S (Amended) Rules 2013 were also framed.

Rule 17 of the Amended Rules 2013, deals

'.-wlth the retirament of personnel of the
foroe which was amended vide notification
:dated 1242.2013 In the manner that “Al
the personnel shall mﬂra as per
. Schedulo-m and no extensfon In service
o 'I:.beyondnﬂmmemshaﬂbegmmad” On
g, 07.2020, vide Nouﬂeauon No.SO

A‘TTE
< EXA
Peshawar ourt



we o 4

e -(Pdlida-'lljﬂbi'1-a “rule - 17 was further
i amanded by deleting schedule—lv as “All
. uniformed fom sha!l retire from service
on auatnlng the age of supemnnuaﬂon‘
lo. Slxty (60) yaars or thoy may opt for
. 'mﬂmnent aﬂ‘er completion of twenty-
-'ﬁve (25) yeam mgular sewlce"
S 'Thereafter once agaln through  certain
- modlﬂcauong -rule_. 17 was amended by
giving Iife o the deleted schedule-IIl of the
. nies2013as under- . -
" ““Retirement: All levy personnel
shall retire as per Schedule-jil
- and no. extension In service
- aﬂor reﬂrement shall be
granted LA

4. Being aggrleved from the ibid -
K amendment. the pehtioners have filed the
-Insiant peﬂuons C

PR Pursuant to the directions of this
- .cdurt reapondents'have filed their parawlse
commenb wherein lssuance of the desired

- writa has been opposod
8 Leamed “counsel . representing the
L petﬂioners }fe_hemenﬂy _argued that the

s T ATI@ED e T
AP o | ,b'b SR :.I Pashawar High &ourt L




. ._I.jimpugned No'aﬁoaﬂon Is arbitmry. perverse,
“Wegal, Issued without lawiul authorlty and
o -. "-ma!a fide mtention Just to deprive the
 petitioners of their vested rights accrued in

their * favour "henee" violative of thelr

a 'fundamental rights guaranteed under the
- . ‘-’Constimuon and thus not sustainable in the -
-::-'Ieyg_of law. That thpugh the impugned
- Noﬁﬁcat!on was issued '-qhder the regulation
- - 2012, However.after the 25“ Constitutional
- ‘?amendmeﬁt.'-mle sali;,l reguiation does not
' -I-"old ﬁeld 'ﬁemwé. | the Impugned
Noﬁﬂcaﬁon s liable to be set aside.
| ._?.;' Conversely worthy AAG
. , :reﬁresenﬁng-mq mppndents_ -opposed the’
o argument}s s0 a_dvﬁnc’:ed by Iéamed_ counsel
o 'fgpmnﬁ.@g the petitioners at the bar white
- arguing that aﬂer the 25“? amendment the
o - Provinclal - Assembly passed the
' :_Icontlnuation of !aws Ast’ No111 of 2019
" through which the laws applicable to
- erstwhlle PATA were aliowed to continue
Ineluding “Provinclal Administered Tribal
: ;_ .Araas Lavfes Force Regulaﬂon, 2012” and;

R ATTE E,
. . Exami
- . PeshawarH ours

€
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therefore the: impugned Notfication was
e lssued per !aw whlch does not require any
i :lntetference by . lhle court In its writ

}ude_dietion; unde'r Article 199 of the

| Conetlb.rtion Further petitioners “are Civil
'Servante and matter In question revolves
__around the terms ‘and conditions. of their
= ‘service Whlch ie the ‘exclusive domain of -
jf-llh_e'- Semee Trlbunal as such the
] - juriedlction of this court is barred giverr the
expllcit pmv!eion of Artide 212 of -the

8 Heard Reoord perused. .

: 9 Before diseuseing merits of the case
we deem it appropriate to discuss the
badtgmgnd of ﬂ_'qe, matter in hand to
- -properly eomprehen‘d the issue involved

'- therein, It !s worth mentionlng that eatiler
ithe eervlces of lhe Levres Force were dealt
-.wiih under - the anﬂer Iregular Corps
o (FIC) nules, 1962 which was substituted by
- the “Provindiel Administersd Triba! Aroas
- Lévies Foros Regulation, 2012 (regulation
. '_"_ and under the said regulation "PATA Levies

ATTE%@
" EXAMINER

Peshawar High Court _



. Fome {e_enf)'ee).-Rules,-. 2012 were framed
" for Provincial Levies Force. While separate
' 'k'_ ' servlce rules were aleo framed thereunder-
- :-:for PATA Federal Levies Force performing

. :duﬂee in "PATA* known as “PATA Federal
-Levles Force Service (Amended) Rules
2013 Rule 17 of the Ibld rules deals with
'-.the retlrement of ‘the Levies personnel

- - which was amended from time to time.
- _-‘-However. pe_ﬁtiene__re--l have become
o ,I'aggnevod. from. the I“m'p'ugned Notification
. vlde 'wi'nlch'me" beﬂﬂeﬁefs' retirement age

" was altered which s challenged by them

| : 'through Instant petitlons

- : 10.‘ The _main - contendon of the
detiﬂenem is that after 25“‘: amendment the
o .regulaﬂen has-lleei Its efﬁcaéy and sanctity
and has become redundant. therefore, the
"'.Impugned amendment under the said
: regu!eﬁon is__ illegal being void ab Initlo. It is
- worth i_nenﬂgning-- that after the 25
", amendment in 2018, both FATA & PATA
© ' were mérged in the province of Khyber
- Pakhtunkhwa and Federal Levies Foroe
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- woridng ln FATA !Jvas merged into the
‘_'rqgular polioe of the province Albelt, in

- Malakand DMsIon Lewes Force Is still
reguiated by 'PAT_A Federal Levies Force
T SeMce(Amended) Rules 2013 in view of
- the Knyber Pakhtunkhiwa Act No 111 of

2019 through. which the laws prevalent in

© - erstwhile PATA at the ftime of 25"
- ,_ahiéridhéntf were allowed to continue
. Including regulation 2012 which stil holds
o ﬁe'.ﬁaq and .'aé sucﬁ' the same is a valid
| iﬁs-fr'ur'nenf.' : Therefore impugned
| No’dﬂcaﬂon was Iseued by the respondents

-~ with tawlul authorty,
 11._"- Moylng"'iawérd"me status of the
" petﬂioners it-is‘wo'rm fruéntloningthatearl!er |
 this court while deciding W.P No 526
- JW2016 (fkmmuﬂah s case) determined the
-"status of personnel of the Provincial Levies

'Fomeasfhatofdv!l servants in the

- Ifollounng terms -

‘ _‘19 The vaincial Levies Force
| ("Fom") was granted statutory
: oover thmugh Khyber
Pakhtun!dlwa Regulation No.1 of
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L L 2014 (‘Regulation”). Paragraph
T | No.3 of the Regu'latiqh envisages .
Lo fer constitution and gstablishment
- ofthe Forve and its functions. For
-eade reference pémgr’aph Nos. 3

"","”fd 4 of ﬂ'le' Regulation ar®
C reproduced as u_(lder:- :
" #3, Power to . constitute and

maintain by the Force and its
L fu_ncﬂomﬂ.'-—.. (1) -Govemment mey

-~ constitute and malntain -a Force for
" peiforming the following functions,

e onsuring seourty of roads n PATA:
e w) ensuring security and - manning of
s L fe) 'guqding', vaemrmnt institutions
ST st
(@ ‘ensuring security ©of jafls and
 arrested criminels;
" (o) .generslly maintaining law and order
L providing mobile escort fo VIPS;
0 aﬁﬂ-smbggﬂng‘ acﬁvfﬁes especially
© timber smuggling;
| (g) destruction of Miclt Crops;
A () ser\dngdﬁsumnhﬁSbrprbpedums;
L raid and aﬁhush;'and -
‘(D-'sucnoﬂ:ermncﬂonsassovammnt
 may, by nofification ‘in the official
" Gazetls, require the Force 1o
L@ discharge of their functions,
officers end staff of the Forve shal

EXAMINER
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S (I

-' '.beguidodmdwordanoemmmis

Regulaﬁon and the rules.

"' (8). The head of the Force shall
. "be Commandant in his respective
" Jurisdiction.
'(4). - Secretary to Govemment,
"Home and Tribal Aﬂ‘airs Department
-. shall be the omnpetent authority of

theFome

(5. The Fome shall consist of
. such ranks and number of officers

and members and shall  be
consb‘tutad In-such manner as may

bopmsaibedbymlas y
- (6) moomcersandnmnbemof

the Force shall receive such pay,

. pension, . allwances and other
L ramuneraﬂonb and shall enjoy such

leave andother pdvileges as may be

_prascdbedbym!es
m The officers and members of

me Force shall waarsudw uniform as
may be. pmmfbed by rmles or

: , Jnsb'ucﬂons

(8) The adminfstrabon of the

' Force shall vest In the Commandant

in'" his jurisdiction who  shall
administer i-in accordance with the

- pmvfélons of this Regulation, rules

and instructions. .

@) The Commandant  shal
. exem'sp his powers and perform his
- functions  under  the  general

supervision - and d:recﬂons of

. Govamment.
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| ,(e)

.4, " Powers and dutles ' of

"ommmdmembmofm

' Forve.—An afficer or member of the
' "Fomeshaﬂ- ’

. (8)
B _security of assigned jurisdiction anhd

take effective measurss for ensuring

for safeguarding against acts of

. unlawtul interference;
- (b)-

prevent unauthorized persons and

. vehicles from access to the territorial

o Jirisdiction;
‘(c)

take - eﬁacﬁva measures  for

* preventing sabotage placement of

" car bombs, letter bombs, dangerous
~ article end. carriage of arms and

@

. ammunition into the restricted ares;

use such amms and ammunition and
equipment as may be authorized by
the COmmandant or an oﬂ?cer

autbodzedbyhim :
_search and arrast mthout wamant

anypemonwhohesuspectsof

' .endangedng or aftempting fo

-endanger or having endangered the

. safoly of an Installation and may use

such _foroa as.may be necessary in

. .the discharge of his aforesald dutles;
. and - . ‘

o

perform such other legl functions as

= the competent authonfy may require
 himto pe!fon'n '

20. The close perusal of the
Regylation ‘would clearly show

"“that the :Force Is receiving its

salary’ " from the Provincial

| ATTE
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L E’xcheﬁﬁer and performs the
.polldng eervlce ln the erstwhile
" PATA.

21 Having sald thls ‘we would

L '.now refer to the erucial issue as to
‘ whéther the employees of the
Fome can be termed as a civil
' servants and as such they cannot _
-'--l‘nelntaln a ‘constitutional - petition

" " before this Court for enforcement
. of the terms & conditions of their

-eervloe_. -

.22 The: ~connotation ‘clvi
- servant Is defined and explained

in respect to the Province of

- Khyber. Pakhtunkhwa. in the Civil

2 Deﬁmtrons—(‘!) in this act,

Servants Acl, 1973 (“Act, 1973").
For. eese referenoe. we would
refer to Sectlon 2 (b) of Act, 1973,
whlch reads as under-

e unless ~ the “confext  otherwise

“requires. the following expressions

~shall have the ‘meanings hereby
. “mspechVWassIgnedtomem that Is

(g

tfosay=

....................

, "ch servant” means a person who is

ame_mberofacM!eeMceofﬂre

" Province, orwhoholdsecivﬂpostm
\ '_:Imnnecﬂon with the affairs of the
) P:wince butdoesnotlncfude—
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apersonmfsondeputaﬁontoﬂre
valnceﬂomﬂleFademﬂonorany

" other Province or other authority;
.8 person ‘who s employed on.

R - contract, oronworkdmrgedbasis

' ,orwho!spaldfromoomfngencies or

a person who Is a “worker” or
‘workman™ as defined in the
Factories - Act, 1934 (Act XXV of

£ 1934), or .the Workman's

-I-Componsaﬂon Act. 1923 (Act Vil of

L 1923

.28, The pemsal of the deﬁnrtlon
' "‘._would_ shq\_n that a member of a

. civil ‘seivice of the Province or
. who ‘holds a civil post In

X
- m
_- .
L m s

connectlon wrth the affairs of the
Provinoe Is cMI servant. All
Pakistan Servloes are explained

in‘Article 260 of the Constitution,
- which reads as under:-

BIPR ORI AR nT PRIl NN eIOINN I INIRINGIRERIPIIIIPS
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‘saMoe of- Pakistan means any

service; postoromcefnconnacﬂon

with the affairs ofthe Fedenation or

cof & Provfnoe and includes an All-

" Pakistan Service, service in the
_ Ammed Forces and any other service

_ declarpdtobqaseMceofPaHstan

- 'by.or under. Act of [Majlis-e-Shoora




._-‘-‘..1-4 .

. (Parliament)] or .of & Provinclal
- Assembly, but does not inciude
. seivice . as ‘Speaker, -Deputy
- _‘-"Speaka_r, | Chalrman,  Deputy
 Chainnan, . Prime Minister, Fedears!

" Minister, Minister of Siate, Chief
~ Minister, | - Provincial  Minister,
 [Attomey-General], - [Advocate-

Generall] Parfiament Secratary] or

. [Chairmen or member of a Law
" Commission, Chaiman o member
of the Councll of Islamic ideciogy,

- - Special Assistant ‘to -the Prime
‘ -Minfstq:;-_hdvféer to -the Prime
" Minister, Special Assistant to a Chief

Minister, Adviser to a Chief Minister]

. or- member. of & House or &

Whereas Article . 240 of the
* Constitution envisages that:-
-~ © *240. Subject fo the Constitution, the
. .appointments to and the conditions
. of service of persons In the_service
| of Pakistan S:flﬂﬂ be determined ~
M8 it seranaenans

(8 in the case of the services of
" . a Province and posts in_connection
- with the affairs of a Province, by or -
_under Act of  the Provincial

Assembly.

- Explanation.- In this Articls, Al

' Pakistan Sérvice” means a service
" common to the Federation and the

Provinces, which. was in’ existence

. Immediately before the commencing
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day or which may be created by Act

" of majlfs-o-Shpb@ (Pariament)]".
24. - The Phrase “performing in
| " _connection ~ with the affairs of -
* Federation or for present matter
_ elaborately
- explained in the case of

Province®  was'

lahy din_and 2_oth

- Erontler Sugar Mills & Distillery
. Ltd., Tokht Bhal and 10 others
~ {PLD 1975 Supreme Court 244).
"1 the said judgment, the Apex
“Court has held: '
. "Now what is meant by the phmse

perfonnhg functions in connection

o MmmeaﬁairsofﬂreFedsmﬁonora
- Provfnc_e. ffl is cloar that the

reference Is to govemmental or State
-ﬂmgﬁoﬁs,' involving, in one from or
another, ‘an" slement of exercise of

' public. power. The functions may be
the traditional police functions of the
o "-S!ate, involving the maintenance of
. Jaw and order and other regulatory

dctlvities; “or . they may comprise
furictions . pertaining - fo economic
davabpment - soclal welfars,
educstion, pt_.:blfc. utility service and

. .other Stats enterprises of an
~ industrial or commerclal nature.
Ordinarly, these functions would be
: perfonned by persons or agencles
" ‘dirsctly appointed, controlled and
finginced by the Stats, le., by the

. —
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“ .Fedeml Goivemment or a Provincial
" Govemment”. .

25.° Admittedly as evident from

the bare reading of paragraph-3 &
4 of the Ragu{at!on, the present

" petitioners areperforming policing

service in the erstwhile tribal area, -
however, thelr terms and

~ conditions : ‘are - belng regulating

~ through Reguiation No.1 of 2014

- -and-after the omission of Article
| 247 from the Constitution; through
T a brovinciﬁlﬁtgtute_i.e. the Khyber
“Continuation - of -Laws In the

* Erstwhile Provincially Administered

|- Tribal Areas Act 2018: {Khyber
' .Pakhtunldma Act No. 1il of 2019),

- i the operatlon of Regulation No.1 of
" 2014 was continued. Thus, the
-.'eswnﬁa! crlteria for being a clvil
7 servant |_s_.,ﬂ,13t the person holding

the post must perform his functions

“in connecﬂon wlth the affairs of

Fedemﬁon!Province and the temms

| I-anr_! | conditons of his service

should be detenninéd-'by or under
the Act of Pariiament/Provincial

| - Assembly. The Apex Court in the
“case of Federation of Pakistan

M of

and 2 others vs.
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- " Muha

L (1998 scm 1031), while dealing
 with the case of an employee of
" Pakistan _R_an_gers has observed
a '7Pemsa! of these rules clearly
- .-shows théf thoy are all embracing,
" and therefore, under the amendment
: of section 1 of the Pakistan Rangers
" Ordinarice, thess rules would prevail
over the Rules of 1973, The Pakistan
" Rangers Ordinance was promulgated
. o constifute .a" force called the
" Pakistan Rangers for the protection of
" " and ‘maintenance of order in the
- border areas. Since with regard to the
.. status of the members of the force the
' Pakdstan Rangers Ordinance Is sflent,
o themfora itcanbesafelysafdﬂmt
- the employees of the Pekistan
_Rangars will. ‘be deemed to be chvil
‘ _semnfs as they .ame performing

duties in connecﬂan with affairs of the

. Federation and hence under the

Service - Tribunals Act, 1973, an

a .appea! by a member of the Pakistan

" - -Ranhgers mgarﬂfng a matter relating

"~ .to terms and conditions of his service

- is competent before the Federal
. Servioo Tribunal,..".

26. Simllarly, In the case of

_cgmmme:L Frontier
'-ngﬁb.u_rv ____Khvber
&ﬂm{ngmva, g Mr and
ATTE
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- gm‘_e_g'." . gg," Gul mnb Khan_and
_others (2018 SCMR 903), the
Ho_n'ble Apéx Court has elaborately

" ‘examined service structure of the
| ‘.__employeesl--w..'éf . Frontier

Constabulary, which s established

. under Frontier Constabulary Act
“(ActXill) of - 1915. Relevant.
paragraphs of the said judgment
' are reproduced as under:-

%6, Three " broad ~ fests for

establishing the status and character

.: of & civil servant emerge from the
" Constitutional mandate of the afore-
~ going. Articles. Firstly, under Article
' 240(a) of the Constitution,

appointments o ‘and the terms and

, '_oondfb'oﬁsofserﬁde'ofmeporsonsm
© the: semoe of Pakistan” are be

detenmnad by or under Act of

'_Parﬁament. Secondly by virtue of
Article 260 of  the Constiution,
_ ‘service 'of - Pakistan' means any
| -seh‘/!ce. post or office in connection

with the affairs of the Federation.

- Thirdly, under Article 212(1) (a) of the

~ Constitiition, the exclusive jurlsdiction

" to adjudicate disputes relating to the
" terms and conditions of persons, who
o arefntheseMcoofPa!dstanvestsfn :
. an . Admfnlsfraﬂva thbunaa' namely,
the Federal Service Tribunal. These
itests - are  mentioned. in the

ATTE
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1oid (at pp. 686-689 of the law repor)
" The' definition -of the term ‘ol
 servant' In “the "Act adopts the

Constituional criteria given In Article

" _i .260 noted above fo roiterate thet a

person who,. inter afia, holds a chil

- post ‘I oonnectfon with the affairs of

the - Fadamﬂon’ lncfudfng any such

post: connected with defence, to be a

civil servant. The larger Bench has in

- this respect taken the logical step to

- incofporate the requirements under

“Afticle 240 (a) and 260 of the

" Constitution as the definitional criterla

- of the term “civil servant” (at p. 682 of
 the law report).

7. . Having noticed the qualifying

S criterta_ of a civi servant under the

" law, It Is appropriate riow to examine

_the factual -matrix of the present

- contmvemy The FC was established

by the NWFP Constabulery Act, (Act-

BY) of 1915 (Constabulary Act).
- Section . 3 of fhe Constabulary Act
‘empowers the Federal Govemment to

maintain thaFC ‘as a force or the

. better protection and administration of
the extemal frontiers of Pakisten

. within the fimits of or adjoining North-
* - West_Frontier or any part thereof”.
Section 3-A of the Constabulary Act
~ authorises the Federal Govemment to -

- . employ the FC outside the limits of or
 adjoining the ' North-West Frontier

- Pmm‘nce in omer parts of Pakistan for

o ATT . D

EXANS
‘Peshawar Wigh Court




. “the better’ ~ protecton  and
- administration of those parts. Section

5(1)-of the Act ibid vests the Federsl
Govemnment - with power fo appoint

- the Commandant and other persons

including - the District Constabulary

" . Officers or- Assistant Constabulary
" Officers of the' force in one or more

districts, Section 6 delegates fo the

‘Commandant . and  Distict

Constabulary Omcer the power to
appoint subordinate officers In the
manner prescribed by Rules made

- under - the Act. The Federal
. Govemment exercised its power
. .conferred by Section 21 of the
- _-Constabulary Act, fo frame the NWFP
* Constabulery . Rules, 1958
" ("Constabulery Rules”), in order fo
provide the ferms and conditions of

service ofﬂre‘-bmcers and men in the

8" It wil be-observed that the

matter of ferms and conditions of

- setvice of the _:éspond'enthmployees
"of the FC,‘:.ml'e' in the first place

regulated by the Constabulary Act

.and elaborated pursuant thereto by
_ - the FC :Rrﬂés,_ ‘fhe pmvn’é!ons made
. by the Consfaigulary Rules are In
“furtherance of and in exercise of the
. power conferred by the Constabulary

Act  Thersfore, the terms and
conditions . of service of the

‘employees of the FC are prescribed

ATTES
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In the Act and the Rules. The fest laid

down - In Aticle. 240(a) of the

Constftuﬂon .requires  that the
| -appointment fo _and the terms and

conditions -of serwoe of posts in

" " connection with. the affairs of the

Fedemﬁonandofaserwosof

" 'Pakistan shall be defermined “by or

" under_an Act of' Parllament. The
‘expression- 'by or under” in Article

- 240(a) of the Constitution authorizes -
. .. the ferms and conditions of service of

& civll servant to. be provided both by
statute or .by statutory rules. The

. pmvlsion made lin the -Constabulary
‘Act and the Constabulary Rules,

© - therofors, satisty the Aricle 240(e)
'test. The judgment In the Muhammad

Mubeen-us-Salem case Ibid

o .en_domestmspointofvfew:-

“86.... The terms -and conditions of

service of those employees, however,
_are required to be specified under
'Article 240 of the Conititution by or

qnderAéfo'f the Parliament. Thus, the

~conclusion would be that only those
' persons, who are In the service of
 Pakistan, as discussed hersinabovs,
_and if their. temis and conditions are

govemed either by a statute or

- statutory rules, In terms of Article 240
~ of the Constifution, can seek remedy

before the Service Tribunals..”

.27, Similarly, this. Court in the
‘case of Gul Munir_vs.. The




. Islamabad gnd others (2019 PLC
(C.S) 845), on the basis of law laid
‘down by the. Apex Court In

- Pakhtunkhwa, Peshawar's case
" . (2018 SCMR 903), while dealing
. with the cése_ of ‘Federal Levies -
* Force, which - was established
 through. Federal Levies Force . |
. Regulation, 2012 having the same
structure  of service for lts
- employeesiforce as provided in
" Regulation No. 1 of 2014 has held
that employees of the Federal
© .. Levies 'Fofqe-éwhose terms and
’ conditions of service are governed
. under . --Federal Levies Force
' Regulation, 2012 are civil servants.
. ‘Keeping In View .thé above, the
. Force e#tabllshed under Regutation
No. 1 of 2014 qualifies the criteria
L of being chiil servant in view of its

composition, functions and duties

. 88 per law lald down by the Apex
/- Courtin the cases of Federation of




-DSR a

_Iﬂg;l_ (1998 SCMR 1081) and
- Commandant. . Frontier

_ Gul_Raglb_Kha
offiers (2018 SCMR 903), thus, the

 preliminary objection raised by the
.. leamed counsels for the
res'_pondenté- 'Is sustained and
) éqbomlnglj, the present petitions in
view of clear bar contained in
 Atticle 212 of the Constitution are
‘not maintainable. The present

petlﬂoném ‘may agitate their

; grlevances ‘before the Provincial
- .Services Tnbunal However, prior to
"'_ thls ]udgment, the status of present

| - petlﬂonem belng acii servant was

not determined and in the similar

" cases, the Apex Courtin Gul Raglb
' Khan’s case_ (2018 SCMR 903)

has held that:
1. It foliows from the dicta laid
_ doumabovethatﬂ:epmtooﬂonofﬂre_
' border areas is a sovereign function
- belonging to and performed by the

Foderabon The  same dufy s

‘ perfonnodoquanylﬂrepmsentcase'
.byﬂreFCnotonafontheﬁ'onﬂemof
. - KPK Province but also by meinfaining
" order in other parts of Pakistan. For
' discharging | such functions, the
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'provls!ons of

24 K
' soivices rendersd by the FC have

"_dfmctmxuswmmeaﬁafmofm

Fedemﬂon‘rherafora the reasons

*. given in ﬂie__Muhamméd Nazir case

' (supra) fully apply here as well and we

‘ | holdmatﬂweemp!oyeesofFCamdvﬂ

L -,'servants Insofar as the question of

_ competant ramody in respect of

 service: disputes -of FC men s

" concemed, we hoid that in @ matfer

" rolating to the terms and conditions of

servﬁco of the respondent-employees

L of the FC an appea! before the
" . Federal Seivice TribunalIs avaliable to

" them as the exclusive remedy under

) ‘the law.. Accordingly, this remedy may.

be availed by them within the statutory

. period of fimitation commencing from
_ the date of issuance of certified copy
7 of this judgment. All these aeppeals
" filed. by the appeﬂant—Commandant,
_‘ "FC ame accordfng aﬂowad in above
- terms ‘
When case of the petitloners (PATA
" . Federal ‘Levies Foros) was examined in
- ]qit_aﬁbélﬁd_n with the. Provincial Levies
*,Force and ibid judgment, we observed that
__'serviée of"both-‘ﬂ‘\e' forces is governed

.-:__-' under the rules so framed under the

;-‘.Tnbal _Areas 'Lgiries ' Force Regulation,
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I2012'  Therefore, we belleve that the
i ‘status of petltloners is that of civi servants
for alt pmctleal and matenal purposes, and
Y “such, the. matter of tems and;
- cond‘rﬂons of ‘the_ll_' geMpe squareiy falls |
oitside the ambit of wﬁt jurisdiction of this
:,'-- 'oourt glven the expﬂcit bar contained In
‘Asticle. 212 of tha Consﬂtuﬁon As earlier
discqgsed_ sen(io_e rulgs 'of the petitioners
| (PATA Federsl Levies Force) and
. Provinclal Léqus Force both were framed

o : under the . -ﬁmvléions' of *Provincial

Admlnlstemd ‘Tribal Amas Levies Force

g Regulaﬂon 2012’ and through the ibid

I]udgment. the personnel ~of Provincial

Levies Fome were declared as Civil

| ‘ ‘Ser\}antg.'_afte.r vgxq\ﬁuéﬂvaly discussing. tﬁe
. matter of Levies Force performing thelr
"~ duties In PATA. Trerefore, on the same
- premlse, we have no hesitation to hold that
U the petltloners 'a_re _'C‘nril Servants as their
" service filfls the entire criteria of Civil
Servants so. provided by the taw. Leamed

" -."oounsel represenﬁng the petitioners could
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N rlot 'dl'etlhguish the "status of petitioners

II(PATA Fed‘eral Lavfes Force) vis a vis
. ;:"valncia! Leavy Force In any manner. Both
i forces are performlng their functions:in the

v -'_same, area for .the.same “object and;

e purposa and both are'-'belng-malntained

i',__“_through the pmvlncial exchequer.

Therefore the matters arising out of the

_me an}i. conditions - of service of the

peﬁﬂonere are only emenable to the

" jurisdiction of the Service Tribunal in terms

. of Asticle 212 f the Constitution.

- Sofar as the contention of petitioners
- ihat they have challenged the vires of the
- impugned Noﬁﬁeatlon and ‘as such the

- same are riot amenable to-the jurisdiction

'of the Semoe Tribunal s concerned,
“' "-'sumda it to state that it -has long been

o eetﬂed that Service ‘Tribunal has ample

B ]urisdiction to deal with the fssue of vires of

.- .the law and rules framed thereunder. 2016

. scm! 253 NATIONAL ASSEMBLY

B SECRETARIAT through  Sectrary V.

. muzoon Aum and others.

cv—
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~ Therefore, the ddnién’dpn 8o agltated at the
| o bar is mléobncelvéd ahd as such repelled.

lnviewmereoftl'lestatusof

-' pelltloners haa been declared as that of
: Clvil Servants and the matter in question
re\mlves around the terms and; conditions
o meir senrioe which does fall outside the

| : juﬂsdlction of this. court given the baring
B provision of Article. 212 of the Constitution
- '_ and as such Instant petiﬁons are dismissed;

' being not malntainable However, the

- petiﬂoners ‘may. approach the worthy
. sevice Trbumal for the redressal of their
] . grlevapce i 50 a_!d\_rlsed. Albelt, earlier the

stats of pefitioners being civii servants

“'was not - dpténn;nea, therefore,  the

“ peﬂﬂdners may avail the remedy of appeal

- within the statiztory period of Iimitation

comrnencing from the date of issuance of

'Ithe certiﬂed copy of this judgment in terms

e of the ]udment of august apex court in Gul
--‘Raqlb khan’s case 2018 SCMR 903.

. COC_ ' Nos.38—M/2021 in

- - WP No 367—M/2021 and COC No.436-
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'P12022 in’  W.PNo.1335-P/2022 are -

- dlsmissad for hav!ng become infructuous.
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