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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
*T RIBUNAL, PESHAWAR (CAMP COURT AT SWAT) st kv
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Serv;ce Appeal No. 2 % -of 2023 iy 20 7‘? /‘Z:,‘)
: e w—i-——m
Usman Ah S/o Muhammad Iqbal Rlo Shaheen Abad Saldu Sharif,
Dlstnct Swat [Sepoy No. 562741]

vevheeauesaareserorennes ...Appellant

;o | VERSUS

1). Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal Affairs
Department, Civil Secretariat at Peshawar.

3) Commandant Swat Levieleeptfty Commissioner, District Swat.

_ e, Respondents

APPEAL UNDER SECTION 4 OF

THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL ACT. 1974.

PRAYER: |
On acceptance of this Appeal, Notifications No.
SO(PoIice-ll)HD!MKﬂILevieslMisc.lzozo dated

- 22-03-2021 & No. SO (Police-ll)HD/1-3/Federal

. -Levies 2021 dated 21-10-2021 issued by

| respondent No.2 may be declared as illegal and
the same be set aside. Consequently, the
appellant may be held entitled to complete his

‘.'.;,,f service till attaining |6'.0 years age in light of

Notification dated 14-07-2020.

o Alternafive!y, the im'puéned notifications may be
declared to: be ineffecﬁﬁe upon the rights of the -
" appellant and he may be aliowed to complete his
service till attaining 60-years of age. |
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5)

6)

. A -

'Resgecifuﬂz Sheweth:

‘That the appellant has been serving as regular member of

Levies Force having a eonsiderable length of service at his
credit (Cepy of Appointment Order is Annexure “A”).

' That services of the appellant were initially regulated under

the Federal Levies Force Rules, 1962, which were non-
statutory. |

That subsequently, the Governor Khyber Pakhfunkhwa,

under the omitted Article 247(4) of the Constitution

promulgated the PATA Levies Force Regulations, 2012.
Consequently, the Provincial Government framed Service
Rules for the Levies Force in 2013 (Copy of relevant text of
Service Rules notified in February 2013 is Annexure “B").

That Schedule-lil of the above mentioned Rules, which
provided for length of service towards retirement had certain
anomalies. Hence, the said Rules were amended in

December 2013 and the above stated anomalies were

- removed to a larger extent (Copy of amended Rules notaf ed
. in December 2013 are Annexure “C").

That the relevant Rules were further amended in July 2020.
Regarding the length of service towards retirement, Rule 17
was amended to the effect that all Levies personnel shall

~ retire from' service on atfaining the age of superannuation
i.e Sixty Years. Fu'rthen‘n&re, Schedule-lll which provided

" for certain length of service, was deleted by virtue of the
. amendment (Copy'of amenf‘dments notified in July 2020 are

Annexure “D").

Tha_t th_e rules were further amended on 23-03-2021. Rule

17, - which -'provided_ for retirement on reaching
s'uperannu'ation was 'again omitted and Schedule-lll was

. .revived with certain amendments. Consequently, the junior



‘K\ .

8)
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10)

11)

3

“rank cfﬁcials like the present appellant would retire after

performing certain. years of service or on reaching certain

‘age. For instance Hawaldar would retire on reaching 31
‘ years'of service or 51 -years'of age, Naik 29 years of service
‘or 48 years of age, L/Naik 27 year of service or 45 years of
' age and Sepcy 25 years of service or 42 years of age,

whichever is earlier (Copy of amended Rules notified in

) March 2021 are Annexure “E").

-That_ the _above mentioned Rules being _extremely

detrimental to him, the appe‘l|ant filed representation before
the concerned quarters for redressal of his grievances. The
same  has not been responded to as yet (Copy of

representation is Annexure “F”).

- That some of the personnel of the Levies Force got retired

from service on reaching certain age/completion of certain

" length of service as prescribed by the above mentioned
- Rules. |

- That the acpellant along with other sirnilarly placed persons

invoked the Constitutional Jurisdiction of the Hon'ble

-' "Peshawar High Court by way of filing various constitutional
Petitions, challenging vires of the above mentioned rules.

That durmg the pendency of the said petitions, the

~ Provincial Government made further amendments in the
' .-'Federal Lewes Rules on 21-10-2021, whereby retirement

age in respect of lower ranked members of the Force was

" "enhanced by a few years (Copy of amended Levies Rules

notified on 21-10-2021 are Annexure “G").

That the appellant_ filed another representation against the

- above mentioned further amendments in the relevant rules,

which' was never' responded to, (Copy of memo of second |

representation is Annexure “H").
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That against the aboye mentioned Rules framed by the

‘Provincial Government, the appellant alongwith other

similarly blaced persons filed various other constitutional

. petitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P -

No0.337-M/2021, W.P No.338-M/2021, W.P No.333-M/2021,
W.P No.1252—M{2021 and W.P No.335-M/2021) before the

‘Hon’ble Peshawar High Court. However, because of
' juriedictional issuee, the 'matter was referred to a larger
 Bench. .

S That in Ilght of the above mentloned Act, other employees

of the levies force filed a constitutional petition (WP No.
1281-M/2022) before the Hon'ble Peshawar High Court
Mingora-Beneh to the extent of their re-instatement in light
of- the Provincial Assembly’s Act. The petition was allowed
by the Hon'ble High Court vide judgment dated 23-11-2022

_' whereby the respondents were directed to re-instate the

then petitioners. It is worth mentioning that vires of the
impugned rules were not challenged in the said petition,

which are being impugned through the instant appeal.

That a larger Bench of the Hon'ble Peshawar High Court

heard the . connected petitions on  29-11-2022.
. Consequently, the Hon'ble High Court decided that
‘ -bersonnel of the levies force are civil servants and their

employment matters would ‘be dealt with by this Hon’ble
Tribunal (Copy of order dated 29-11-2022 is Annexure “i").

That being aggrieved with the impugned notifications, the
instant appeal is being filed before this Hon'ble Tribunal,

_inter a!ia, on the following grounds:

GROUNDS:

A)-

That the lmpugned act of amendlng the relevant Service
Rules to the detriment  of the appellant and subsequent
retirement is. illegal and un-Constitutional. Hence, the same

acts are liable to be declared as such.
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c)

D).
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That it is a settled law that service fules cannot be amended

_ to the detriment of public sector employees. Even, if they
" are so amended, the same"having prospective effect cannot
. be applied against the existing employees

That after the 25“‘- Constitutional amendment, the new
Constitutional regime demanded streamlining of the
erstwhile Tribal Areas with the rest of the Province. So
much so, Levies personnel serving in erstwhite FATA and
Khasadar Force were accommodated to a larger extent
where the Provincial Assembly passed an Act aimed at
streamlining the service structure of Ex. FATA Levies Force.

- The Act not only provides uniform retirement age i.e 60

y_eafs for the whole Force but rather enjoins upon the
Provincial Government to take steps towards absorption of
the said Levies and Khasadars in regular police.
Regrettably, the appellant have been treated in violation of
the Constitutional spirit particularly after the 25"
Constitutional amendment énd subsequent orders.

That further grounds, with leave of this Hon'ble Tribunal,

- would be raised at the tire of oral submissions.

It is, therefore, humbly pfayed that on acceptance of
this appeal, o

(i) The impugned Notifications No. SO(Police-
' “)HDIMKD[LeviesIMisc.IZOZO & No. SO (Police-
")HD/1-3/Federal Levies 2021 dated 21-10-2021
Issued by respondent No. 2 be declared as iflegal,
the same may be set aside. Consequently, the
appeliant may be held entitled to complete his
service fill attaining 60 years of age in light with
Notification dated 14-07-2020.

 Alternatively, the imﬂugned notifications may be
. declared to be ineffective upon the rights of the
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',;}/ Lo appellant and the - appellant be allowed to
' -complete his s‘é;vice till attaining 60 years of age.

'.ii) Any. othér femedy f_;hough may not speciﬁéally

. " S 'b‘rayed for, but "whicI; cimu_mstances of the case

e wOuI_d demand'in the;.-'int,é,rests‘ of justice, may also
be granted. ) ' | |

L Appellant ;<. g/
o7 usmanAl b
B . Identified by counsel

W

D Adnan Khan Barrister-at-Law,
- Advocate Supreme Court of Pakistan.
_ L&
Umaru__S_agliq Advocate High Court
- CERTIFICATE:

Certified that no such like appeal has earlier been filed before
_ this Hon'ble Tribunal on the subject matter.

. " Appellant
| aswod L

Usman Ali
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b BEFORE THE KHYBER PAKHTUNKHWA SERVICE

RIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. Of 2023

. UsmanAli'.......... et e e, Appellant

Govemnment of Khyber Pakhtunkhwa and another

1 . C e e Respondents

AFFIDAVIT

" |, Usman- Ali (Appellant), do hereby solemnly affirm and
declare that the contents of the above titled Appeal are true
and - correct to the best ,of my knowledge and belief.

' :Furthermore no such like‘“- appeal has earlier been filed

before this Hon’ able Tnbunal or elsewhere on this subject
matter '

DEPONENT -

usw o

Usman Ali
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- ‘Service Appeal No.______ 0f 2023

~ UsmanAli.......... e e enre e, e, Appellant

_ 'Governme'nt of Khyber Pakhtunkhwa and another

cenee e .RESPONdents

/

- ADDRESSES OF THE PARTIES
APPELLANT: |

Usman Ali S/o Muhammad Igbal R/o Shéheen Abad Saidu Sharif,
' District Swat [Sepoy No.562741).
(NIC#15602-0309571-1) ©(Celit )

RESPONDENTS:

1) ‘Government of Khyber Pakhtunkhwa through Chief Secretary,
~_ Civil Secretariat at Peshawar. _
_2-)| Government of Khyber through Secretary Home & Tribal Affairs
* Department, Civil Secretariat at Peshawar. |
~ 3) Commandant Swat Levies/Deputy Commissioner, District Swat.

TV TPNROIN Respondents

: j-,;.i_'.\ppellant F MV s’

~: Usman Ali
- Identified by counsels

_ DriAdnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.
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In mxse of fhe powu' eonfem:d by. Secnon 9 of the PATA Levies Force
'ngulﬁhon 2012 fhe Prqwncm]ly Gov:mmdnt of Khyber Pakhmnkhwa is pleased to

| ."makethefqﬂovhsmlm, namely- -
- Short. tli'le and commr.neement (1) 'l’hesc rules may be- ca.llcd Provincially

. Admimsi:md 'I‘ribal Amas (PATA) Fedeml Levles Force Service (Apacndcd) R.ulcs.
. 2013.. |
R : )They shall eomr. into fomeatonce.

3 Deﬂnltlom- ) In ﬂme Rula, unless the context otherwise reqire, the following

N exprmion shall hl.vc the meani'ng hercby mpectwely assigned to thcm. nnmely -

L ( ') -‘ o “Appomnng Aumority" mieans :he appomtmg authority specnﬁcd in rule-4;

(b) . ““Commsnfant” means ‘Commandant of ‘the Force,.'who shail be the

L DcpmyCommmonermthmrupecuvejmlsdlcuon,

B {e )- Deputy Commdnnt (Opantlon)" means as Anwhnt Commnssnoner or

my nfﬁeer ofthe Duim.t d:mgnued as such by the provmmal government
who shnll be Dcputy commnndnnt (Opmhon) of the Force in PATA, to

functmns as mny be prescribed; and ‘who shall” be responsable to the
Commnndant forope:uhmnlmﬂtmof the Force in PATA.

(d) “Dcpnty Commandant (Adm:msmon)" means Dq:uty Commandant
(Admm:stmmn) of the Force, who shall be an ot'ﬁcer of the provincial

guv:mment or any oﬂ'wcr of the District designated as such by the

pmvhcml guvanment to exemsa in his mpeenvc jurisdiction such

9 K powe:smdperfommchﬂmchousasmaybepm'bedandumoshallbe.

S responslblc o ﬁ:c Cammmdant in, admxmstm:on and estnbhshmem
L 1 mattemofthc!'-‘ome inPAJ’A

RS () “Gavm-m”mwwmeeovemmentothyberPakhnmkhwa. “ Z
‘ (i) Home Depum:em" means Provmc:al Home & Tnbunal Aﬂ‘a}rs
S Depurtment; '
S (g) “Imhalmhnm”mmappommtmndeotherthmby promotmn or
gty ey S e FE
' (h) thﬂd:ﬂt"mmthaacheduluppmdedtothnenﬂu | , é h

exm in his mspnctme jtmsdxctmn such power and perform such -

—amiamipb e 4
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Dmd Peshawar ﬂic 14—07—2020

. . :

'No 80 (Policq-IDI-IDll-?s n exenclse of the power conferred by Section 9 of the
o Provmcmlly Admmmtered ‘I‘nbal Arcas: Lev:es Force Regulatlon 2012, t.he Govemnment
. of the Khyber Pakhtunkhwa m pleased 10 dxrect that in the Prowncm.lly Administered
| “Tribal. Areas (PATA) Federal Lcvies: Farcs Service (Amended) Rula. 2013; the
1 - followmgﬁmlmamendmmts shallbemade.namely - |

'_;‘.:1"."' rem All Lima P:rsonnl shall :eurc ﬁ-om service on -

ammmg thenage ofsupqnnnuanon i.e ixty (60) yeafs or they may opt -

. for mt:rementa:ﬂ:er eompleﬁon of twenty-ﬁve (25) years regular service,
b -sch@a.em-sﬁs@l-w_aw -

; SECRETAR.Y TO
GOV‘T OF KHYBER PAKHTUNKHWA
' HOMB DEPA.R.TMEI\IT '
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G VERNMENT KH BER
HOME AND TRIBAL AFFAlRS DEPARTMENT

NOTlFICA N
Pcsh-mlr d:tad the 22 -3-2021

iMisc 0280:- axerclse

win

PAKHTUNKHWA

the

of powers

orce Regulalion 2012, the Provincial

e conferred by Seclion-s uf the PATA Levies F
Governmem of Khyber Pakhtunkhwa is, pleased 1o direct that In the PATA Faderal .
Lavies Force Senﬂt:e (Amanﬁed) Rulas 2013 the “fotlowing 1urther arnendments shall ‘-,':'
e bemads.narnely-- S T .’
_ ln lhe sald rules Lol - : ;
te __1_'. In Rulé 4, sUb-mla (1}. the Innow‘ng shan pe substituted. namoly. '
R L commandanl shall be the appolntlng authoﬂty for Inltisl
PO recrultn'tsnl and promqtlon uple the rank ol Subadar' ,
RS . Pfovlded that the appolnling authority for: purposa of _
: promo\ldn tg the ppsls of. Bubadar Ma;or and Suparlntendep\s shall be d
" ; , Secrgtaw_ Hgme Iﬁepaftrnenl. . : | E
It . . - .' . ' :‘ -
o _ .;z. For Rule 17,1he follovnng shall be substituted namely: _ L
o .47, R-ﬂumnh Al Levy onnel &hial retire a8 per Schedu\a-m and no o
e .-’ ) axtenston I service. eher ratirpmenl ehall be granted™.
' -*3 Far Schedule-m. lhe fonwing shall ba substituted, pamely.
.. 'dgchedutedt ‘e
. . " {see nule 17} - - :
5 ! Nama ol tha Postmmn ‘ _Quanli_r.auon Jor promotion Langth.of Service \
' . Lo . . . . ! “ﬂn
L . F . . ) s . 1 4
1 ﬂb_edﬁr-MaioHBS’-’lﬁ} 1 "Gn the basis ol Seniority- Tniny Seven Yesrs Of
S T SRCIEE TP cumefitness  from, amonpst | Three Years' Service a3
ST o, " "~ the  Subgcars ' naving | Subedst Malor of Sixly 13
P S ‘- intermediste Ouaﬂncallon Yaers of age :
e o js eadles
YT | pubedat (8513 ‘ EE L S promown on 1he basis | T Five  Years
i T ol Santordty Cum Fitness In senvice of Five Yeras
b o PR RS : .. the Iollowlng manner, 'gangce 3$ Subadat or\ S
R " DU e e }e o, PAmE  Sixly  yesrs of “ngel - ..
. e I B l,il Flft'[ percent {50%) |  whichever s sarlles - R
S . I .. e .amongsl the . .
. < - ~Nalb Subedars -
B intermediate J ty
¥ | I o e ‘qualification: and :
\ ST & S e e N I {m me ‘percent (scm)
A N A . : rom amongsi Naib, | .
2 LIRS Subedm . having; :
SRR I o . Sdcondary 8chool i
R N TS S e T i Certificate ‘
‘ T ‘Naib 3!_!?_0#'!1_"__(5_5-11) z on (he basis hroe i
. a I - e o of Senlorlty Cum Fittess In or Sevan Years'| - ¢
R . l e following  mannen Servicr. a3 Nalb{.
X RN nsmely: 71| Sibedsnor Shay Yeers:;
"'.-f [ ;u- ' ;F *
i . ‘ R K i < a“ R
: . f‘ ."--" ./_! }. .J-‘-""" J:.P ':.._.: s ‘N
L _. 7 W LT
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4. - - ‘smongst Hawatdars,

e
» R

T ] quaNiaton, 808
T D o g iy Percent (SO%

y from-| -

A

T m’E tion Jor Promotion

' I.'er'lgtln,m‘of' Service /

1 . A [ ]

+ fE T HewaRar (B8P0 . G [ i.n oL T

.

. 4

Thirty One yesrs kervice
orT
-as Hawaidar or Fifty
Ong yéars of sge, -

M g

-
~

5 .Hm?—)_. i > _..:...._.

t .- ' - T . --‘ T

'y

- 1 Ekiht yaars of ae,: .
| whichevar Is eartiar,

sgrvice of Thrae yaars . .
sarvics a8 Nalk of Forly.

Gfuﬂ"m !

R GV S e S

whichéver Is éartier, - | . -
“Twanty Nine ysars -

Lo

| e v Y NS T

- | whichever s aariiar,

Twenty Seven'ysars .
sarvice or, Three years
service o8 L/Nalk or
Porty Five years of age,

““smﬁﬁﬁﬁ'.;,'ﬂﬂff» —

 yesrs

sarvics or Ferty Two

VA ' jaars of sge, whichgver -
I : - -. _ .umﬁf.-- - .
1 - ™ —_n- '.,. .
VL e ' SECRETARY.TO -~ -
w nLWio. e 7o . GOVERNMENT OF KHYBER PAKHTUNKHWA,

‘Prifcipal Secretary (o the-Gove

@A BN

-

e

U v B

S - 12, The Manger ,Gova‘mmqm"?t'hnng &:

| S e

Caan,

T ‘HOME & TRIBAL

\ fivcr, Khybier Pakhlunkhwa;, .
. ‘Principal Secretary to.the Chilel:Minister, Khyber Pakhtunkhwa,

‘All Deputy. Comuriissibners, Khybsr Pakhtunkhwa,

Piovincial Palles Officers, Khyber Pakhiunkhwa.

PSO.tb the Chief Gecretary, Khyber Pakhlunkhwa.
Accaountant:General, Khyber Pakhtutkhwa, -
‘Oiraction. information, Khybet Pakhtunkhws.

- "Deparimeril .

'
* * . o .
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" .." . ' .
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e, y
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Statlonory Depa

AFF.MRS_ DEPARTMENT

..,

i jstrative Secretaries fo Sovemmant of Khyber Pakhtunkhwa, - . ;
: Reglstrar, Peshawar.High Court, Pashawsr. . - , A
_All Commissioners, [Khyber Pakhtunkhwa, -

+

" All.Heads of Attached Departmiént in Khyber Pakhtunl_dwﬁ_a? e - '

. EX

Governm _ ment, Khybér Pakhtiyikhwa,
P uested 10.publish-the above Natification in the Extra Qrdinary Gazetta of
Lo s i Khyber P khtunkfiwa and supply 5Q coples.(Printed) of the same to the Home
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. GOVERNMENT OF KHYBER PAKHTUN : y i
HOME AND TRIBAL AEFAIRS BEPARTMENT . e . 3
. . - =i 0N ;
. CNOTFIGATON . i .. ETERD :
sthawar. d:mdmp 2!-10-202! ' 1 i

- In exercise of Ihe powers

conrerred by Sechon-? of ihe PATA i.ev:es Force Re{gulohon. 2012; and in

e : Quota : Quota | en

. To!dl!rggolm
-3 Ndbsweauu las-l l} .' mwm setvh:omﬂomldu 100%
: . Or .
A R lolcll? é
4 -_ nmuulss_-oﬁ'—" Nms’!ﬂ&klmm@t . 100%

B Nolunsom

‘--Acanhnuelloﬁ of *  this - depoﬂm&ni notifi culicm Noa SO(PO“CB-
) 'II}HD!MKDIIeVI’es!MiscIQDQO ‘dated 22-03—202] the Rrownclul Government

ot Khyber Polchlunknwo is pledsecl 10 csirecl that ; in ihe PATA: Federal

' -Levles Force Semce [Amended] Rules; 2013. the follcng further omendments
. Shull befmode. namely .

'SCHEDULE.IT] |

s, Ncmn ofthe I’ostl . -I.nnglh of Sorvldo / Age
No. . Kcnk .. H
. . N l
1| Suoedar Mojor (BS-14] Wy&nm?emdwﬂcumhne?m‘mmmmmum
il | veors ol ope whictevers eoer, i
2 Subedar (85-14) - © |- Tniny flve Yeors of serice of Five Yeor: ﬁmasMGSuwmol
0ge whichever is ecafler. .
i - Nﬂ:!ubedurms-lll ﬂ\hﬂhu?mol&nﬂmasﬁenveou‘mbomﬂdbsmam
. | .Ysaus of age whichever is ecxsar.
“ wlml RS 1mvonevomouqvlc.urmyonewudogawucmerkamlu
E MIW . . lwenmumvemolmurmrlmnhsogeumlmamiseaier
6. . A’Nﬂhlu-ﬁﬂl o R 1mwwmwmolmhaumnymﬂyemngemcnemueum
7 : Sepq;taso?j — lmnwﬁvqmqwmwmbyeqolmmahm.

SCHEDQLE-[

FoveT roaunnnk ﬂfglhml? lurPrornollon ..+ |™omofion [ Direct | Quaiificen

‘l ‘Submmtls-léj : mrem'maamwbem ‘ ioe%

_I'gip_l 21 yoor; of sevice .
mmm . 100%R

I Subedu‘;ns-tq-

_1ot01 13 yors of sacvice
+ 03 yeors! service a1 Lonce Nok

e |
—] 08 yeors of

. ‘l. é _"‘ ' wm‘lusm . -

B Sepoy B8G7) | - _ , : 100% 35C
: — . L ) L ] .
.8 §- . HeodAmorer - . [ .. 05'yoars' sarviceas - 100% 33C
. 1Y) . . Asltiont Amorer | - t . Qualiication
. O ; ceriificate of
IR E Assltlmlmmrat R T 100% $SC
: oo FARNRN RIS t Quasicoion
. Co - with
b ! certificote of
—— e i Db Atmorer
I e i i
! T ‘
: ) SECRETARY TO

e A “GOVERNMENT Of KiYaeR mxmumcum,

A e, . . | ,
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"1 Prdncipal Secretary 16 the Governar, Khyber Pakhtunkhwa.

2 Piindipal Sectefary jo the Chial Minlster, Khyber Pekhiunkhwa. .

.. 3. All Adminisitalive Secretaries 1o Govemment of Khyber Pakhiunkhwa.
*' 4. Registrar, Pashawar High Court, Peshowar. -

" 8. Al Commjssioners, Khyber pakhtunkhwa. , .

6. All Depuly Commissioners, Khybes Pokhitunkhwa.
7. Provincidl Police Officers: Knyber Pakhtunkhwa. .

- 8. AllHeads of Altached Deporiment in.Khyber Pokhiunkhwao.

_9. £SO 10 the Chief Secrelary. Khyber Pakhtunkhwa. *
IO.Ac_:couhtanl.Gar'\eral,.m"\yberPc_ikh]unkhy«q.{‘ .

. .1\, Direction information. Khyker pokntunkhwa, -
© . 12, The Manger Gdvernment Prinfing & Stotionery pegortment, Khybet
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“Pakhtunkhwa. He is requested 10 pubish the abovs Nolification in the Extra
Ordinary Gazetle of Khyber Pakhiunkhwa tnd sup ly 50 coples [Pﬁme!d] of

., thesame jo‘ft‘ie‘éﬂomé, Department. .. !;

i
e mﬁqinom (Pollce-{n)

N LN .
' [ C
4 Y ' te
' T
' ' '
B "
‘ ' 1 J 'S |
o ; 4
.y . [ o f
. . . o0t .
Lot ] » . ' L]
. . e
i . .
4
o i
.

c. ot

nth -

T T MR TRty
o ST

B Lo

TW

S



DLICE-INHD1:3/F édetal Levies 2031, b, /;yujbdf// '

lrﬂd//c }'J,’t—;bﬂJlf- /-’)o,VLleal

M/w»uﬁ ' e

PN

L/u/J)JJFL):J)u Vloé;a; &%

PR

2016),133'7&4%'_‘ -




- PESHAWAR HIGH COURT, PESHAWAR.

.Mws_t

(JUDICIAL DEPARTMENT)
No.470- 21.

| ) 1&2&&5&:

! Date. of hearing . 29 11 2022,

" Barrister Dr.Adnan for the petltioners
" MF. Saqlb Raza. A.A.G for the respondents.

§ M ATTIQUE SHAH, Ji- For the reasons

_ recordedlln our deta;_led_ judgment' of even

-dé_u_s L in w.P.Nofse'z-wzom titled

K '. “Muﬁafnma‘d .'Gha'far etc. Vs, Govt: of

" Khyber Pakhtunkhwa® this writ petition IS
dismissed. ) |

' Announced. 2 JUDGE
©'DL29M1/2022,

* . HON'BLE MRJUSTICE LAL JAN KHATTAK, : '
HON'BLE MRUUSTICE $ M ATTIQUE SHAH & ‘ :
HON'BLE MR JUSTICE SYED ARSHAD ALL .

CAKTIW Cowrs Sacubmry)

L 4whnwa=n
o

'1
S

n.é - L
Tlm tneangaeres ':.'},'-: w Tans

16T EC 2122
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| . PESHAWAR HIGH COURT, PESHAWAR.
S  (JUDICIAL DEPARTMENT)
17 0 W.P.No367-M/2021 with LR,
| CM Nos.1053/2021 & 1183/2022,
| Dateofhearing —  29.11.2022.
- ’ . Barrister Dr.Adnan for petitioners.
Mr.Saqib Raza. A.A.G for the respondents.
| § M ]:[|gug SHAH. Ji= Through this
' i ; single judgment we shall also decide the
I ' . connected writ peﬂtions bearing Nos.337-
L M2021, 406-M/2021, 503-M2021, 514-
| M/2021, 518-M/2021, 450-M/2021, 601-
M/2021, 681- M/2021, 632- M/2021, 919-
M/2021, 968- M/2021; 980- W/2021, 1221-
mr2021, 1222-m021 1252-M/2021, 2210-
 Pr2021, 2913-P/2021, 5092-P/2021,- 5423
s ' P£2021, and '54244P12021 as adjudication
e o of a mmhon quéétion of law and fact is

involved in all the petitions. wherein the
, péﬁﬁpners have &a_ile_nged the vires of
- nofification No. ‘sd (Police-ll)  HD/
MKﬁfLevtgngisc.izozo dated 22.03.2021

whereby on the basis of impugned office

. wa  CTC
~order bearing No.128_/DC/CSL dated

' EXAMI

PS awar Hl OU‘_I



’ -20.04.2921, they have been retired from
“service with further prayer that they be

‘reinstated into service from the date of their

retirement Le. - 20.04.2021 with all back

‘benefits. In alternative, tl;ley have prayed

‘that the respondents be- directed to treat

them at par with erstwhile Federal Levies of
Federally Adminlstratéd Tribal Area (FATA)

. and; absorb them in police and; grant them

full pensionary beneﬁts -

2. Likewise in W.P.Nos.333-M/2021,

334-M/2021, 335-M/2021, 338-M/2021,

| 345-M/2021, 1026-M2021, 1035-M/2021,
L 1187-M/2021, 1206-M/2021, 1207-M/2021,

34-M/2022, 212-M/202 and 993-P/2022 the

| peﬁﬁbners-_have made the following prayer:

' '“On -acceptance of this writ

petition, the impugned Notification

'SO ' (Police-ll) HD/ MKD/Levies/

© Misc/2020 Is against law and the

fundamental rights guaranteed by

‘  the constfun'ion of Islamic

Repubﬂc of Pakfstan 1973, may

be. declared lliegal vold ab Initio

and of no legal. effects on the
. rights of the petitioners.”
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~ Simitarly, in COC Nos.38-M/2021 In

W.P.No.367-M/2021 -and COC No.436-

Pr2022 in' W.P.No.1335-P/2022 petitioners

'seellc, initiation  of contempt  of court
- proceedin'gs égainst I,'the respondents for
. ﬁolaﬁng the order of this. court dated
. 21.04.2021 passed in W.P.No.367-W2021,

3. Brief facts of the case(s) are that the

- 'petiﬁohers-_ were appointed in the *Swat

Levies Force" as Sepoys etc. and presently

- terms and conditions of their services are
. regulated _by. "Provinclally Administated
. Tribal Areas Levies Force Regulation 2012"

" -whereunder besides PATA Levies Force.

" Rules; 2012, PATA Levies Force Service
(Amended) éu:qg 2013 were also framed.

- Rule 17 of the Amended Rules 2013, deals

with the retirement of personnel of the

force, which was amended vide notification
~ dated 12.12.2013 in the manner that “Alf
. the peﬁ'r_ohnol shall retire as per

" Schedule-ill and no extension in service

beyond retirement shall be granted”. On

14.07.2020, vide Notificaion No.SO
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(Police—ll)HD!1-3 rule 17 was further
amended by deletmg schedule-IV as “Al

- unifonned force shaﬂ retire from service
" on attaining the age of superannuation
: ,. lLe. Slxty (60) years _or they may opt for
mﬂremenf'aftef comp!etion of twenty-
five (25) yeam mgu!ar service”,
Thereafter once. agaln through certain
: modlfimtsons rule 17 was amended by
-glving life to the-dele_ted schedule-lil of the
. rules 2013 as under:-’

_ | “Retirement; All levy personnel

shall retire’ as per Schedule-lli
and. no extension In service
after retirement shall be
granted.” - o

.. 4 Being aggrieved from the ibid
EANE 'amendment the petiﬂoners have filed the
. instant petitions,
5.. _Pursdént to ‘the 'directions of this
‘__cdurt feepondente have filed thelr parawise
cdmrhente; wherein issuance of the désired
‘- writs has been opeosed;_ '

6., Leamed counsel representing the

- petitioners vehemeriﬂy argued that the C',y- -

ATT@ED@ Z |
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. impugned Notificafion s arbitrary, perverse,

illegal, issued without lawful authority and

" mala - fide inténtion just to deprive the |

 petitioners of thelr vested rights accrued in

‘their favour hence violative of thelr -

- fundamental rights ‘guaranteed under the

. Constitution and thus not sustainable in the -

- eye cof law. That mddgh the impugned

" Notification was issued Under the regulation

" 2012. However, after the 25" Constitutional

amendment, the said regulation does not

“hold field, : therefore, the impugned.

‘Notification Is liable to be set aside.

- 7. jc_:onversely.i'. worthy . AAG

- representing the respondents opposed the

" arguments so advanced by leamed counsel

representing the petitioners at the bar while .

arguing that after the 25" amendment the
Provincial Jl'\sée.en'lb&F passed the

. continuation of Jaws Act No.111 of 2019
e ﬂiroﬁgh which the laws applicable to
erstwhlle PATA were aliowed to continue
including *Provincial Administersd Tribal

o Amés Levies Force Regulation, 2012" and;
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L therefore the. lmpugned Notification was

issued per Iaw whlch does not require any

: interlerence by this court In its writ

jurisdiction under Article 199 of the

' 'I,Constitution Further petitioners ‘are Civil

, Servants and; matter in question revolves

around the terms and conditions of the:r

' _.service which is the exclusive domaln of ‘

-'the_ Semee Tribunal as such the

jurisdiction of this court Is barred glven the

"explicit provislon' of “Article 212 of the

Constitutlon.

- . 8. -H'ear'd. Record :i:erused :
9. . Before dlscussing merits of the case
.-we deem it approprlate to dlscuss the
background of the . matter’ in hand to
' _properly comprehend the issue involved
_ therein it 1s worth menhonlng that earlier
the servlces of the Lewes Force were dealt
. with under the Frcntrer Imegular Corps
' (FlC) niles, 1_962 which was substituted by
| 'the:' “Provincial Administered ‘Tribal Areas
Levies Force Regulation 2012” (regulation)

_ and under the sard regulation “PATA Levies

ATTE
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Force (service} Rules, 2012" were framed

 for Provincial Levies Force. While separate
"service rules' were also framed thereunder__

- for PA TA Federal Levies Fome performing

duties in *PATA” known as “PATA Federal

‘Levies. Force Serqug (Amended) Rules

- 2013. Rule 17 of u_;e._: ibid rules deals with

| tﬁe_a 'fgtirement of tlie Levies personnel
“‘which was émenc‘ledll'fn;am time to time.

: ' However, - p‘eﬁtidners - have become
‘ aggneved from '-t_h6 impugned Notification

- vide which the pgt'ltioners‘ retirement age

was -altered which is challenged by them

_through Instant petitions.

A ,10.__- : Th'e - main 'qonte,ntion of the

petitioriers is that after 25" amendment the

‘regulation has lost its efficacy and sanctity
. and has become redﬁndant,.therefore, the

- impugned ' amendment under the said

regulation is illegal being void ab initio. 1t is

.~ worth .-r_nentiqning that after the 25"
" amendment In 2018, ‘both FATA & PATA
were mer;ged l_n-the‘ province of Khyber
" Pakhtunkhwa and Federal Levies Force
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“Malakand .Divislon, Levies Force is still

- regulated by “PATA Fedaml Levies Force
" Service (Amended) Rules 2013 in view of
. the Khyber Pakhtunkhwa Act No 111 of
-+ 2019 thrdugti which the Iéws prevalent in

erstwhile PATA at the time of 25"

‘amendment were éliowed to continue
) mcluding regulatlon 2012 which still holds
,the field and as such the same is a valid
Instrument. Therefore. impugned

 Notification was issued by the respondents

with lawful authority.

1. Moving toward: the status of the
I_pe'tltloners'it Is worth ménri_oning that earlier
this court while decidrng' W.P No 528-
. g M/201 6 (!kramuﬂah s case) determined the
- status of personnel of the Provincial Levies
Fome .as that of civil ‘servants in the

follbwfng terms:- -

“19. The Provincial Levies Force
(“Force”) was. granted statutory
- cover -thmugh Khyber
- Pakhtunkhwa Regu!atton No.1 of

| x-ATTE
. EXAM!
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__'working in FATA was merged Into - the @

R regular pollce of the province Albeit, in

C*/C

/[



2014 (‘Regulation”). Paragraph
No.3 of the Regulation envisages

for constitution” and establishment

of the Force and its functions, For

-ease reference pa(égraph Nos. 3

and 4 of the Regulation are

- reproduced as tinder-

‘3. Power to constitute and

- maintain by the Force and its

(®
(b)

- (e)
@ "
.. arrested criminals;
(o) .
0
(9

.
.

functions.— (1) Govemment may
constitute and méfnfafn a Force for

- perfonmng the foﬂowfng functions,

namely;

ensuring securfty of roads in PATA;
ensurfng sacunly and manning of
piquet; o

guanding .Govemnienr institutions
and installations; :

ensuring - securfy of Jjails and

generally maintaining law and order
providing mobile escort to VIPs:
anti-smuggling activities especially
timber smuggfing;

-destruction of illicit crops;

serving of summons or procedures;
raid and ambush; and

. Such other functions as Govemment
.. may, bj) notification in the official

Gazetté, quufm- the Force fto
(2)  In discharge of their functions,
officers end staff. of the Force shall

C-“T“C
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be guided fn accordance. with this
" -Regulation and the rules.

(3 . The head of the Force shay

be Commandant in his respective ,

Jurisdiction. ‘;:
(4) Secrofary to Govemmenr

. Home and Tnbaf Affairs Department

shall beé the competent authority of
the Force.

' (5) -The Force shal consist of
| such ranks and number of officers
“and.  members and shall bpe
constitited in such manner as may

" be prescribed by rules.

(6} The- omcem and ‘members of

 the' Force: shall receive such pay,

__pensﬁon aliowances and other
' remunemﬁons and shall enjoy such
' !eavo and other. pnvﬂeges as may be
pnascnbed by m!os

(7) - 'me oﬂ'icors and members of

the Foroe shaﬂ wear such uniform as
‘may be prascdbed by rules or
Ins!mctions

(8) " The adniinfstmtion of the
Force shall vost in the Commandant
in his jurisdiction who  shall
'admfn:ster #t.in accordance with the

' . provisions of.this Regulation, rules

and instructions.

'(9) The ° Commandant shall
‘exercise his powers and. perform his
finctions ‘under the  general
'.suponnsfon- and. - directions  of

,Govomnront;
ATT E s
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© 4, Pomm and duties of

(&)

()

oﬂ?cers dnd members of the

Force.—An oﬁoer or mamber of the

Force shalk
take eﬂacﬁve measures for ensuring

. security of ass:gned Jjurisdiction and

for safeguardmg agamst acts of
uniawful Jnterferance

prevent unauﬂ:orfzed persons and

‘vehicles from accass to the temrtodaf
S junsdrcﬂon,
©

take effoctive” measures for
pmventing sabotage, placement of

~ car.bombs, letter bombs, dangerous

article and carmiage of arms and

- ammunttion into the restricted ares;

(d)

(o)

use such arms and ammunition end
equ:pment as may be authorized by
the .Commandant or an oﬂ?cer
authorized b y him;.

search. and _arrasf without warrant
any person - whd he suspects of

' _endangering-. or _attempting to

0

..endanger or having endangered the

safety of an installation and may use

~ such force as may be necessary in

the discharge of his aforesaid duties;
and o '
perform such other legai functions as

. the competent afdhoﬁty' may require

him to perform”.

'20. The close perusal of the

Regulation ,wpilld clearly show
that the Force is receiving its
salary . from the Provincial

ATTE
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_ Exchequer and performs the

policing service in the erstwhile
PATA. '

21, -Havlng said this, we would
~ now refer to the cructal issue as to

whéther - the . efnployees of the

‘Force can be termed as a civil
" servants and as such they cannot .

maintain a-constitutional petition

" before this Court for enforcement

of the terms & conditions of their

- service. -
- 22.. .The. - connotation  ‘civil

servant' is defined and explained
in respect to the Province of

. Khyber Pakhtunkhwa, in the Civil

Servants Act, 1973 (“Act, 1973").

For ease reference, we would

- referto Sectlon 2 (b) of Act, 1973,

"2. Definitions—(1) In this act,

which reads as under:-

- unless ~ the context  otherwise
- requires - the following expressions

“shall have the meanings hersby
- respectively assigned to them, that is

to say—

(- } I

(b)

. "civil servant” means a person who is

. & member of a civil service of the
" Province, or who holds a civil post in

i bonnecﬁon'wiﬂr'me affairs of the
Province, but does not include—

A9
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a person who Is on deputation to the
" Province from the Federation or any
other Province or other authority;

a person who js employed on.
contract, or.on work charged basis,
or who is paid from contingencies; or
a person who Is a ‘worker” or
‘workman* as defined in the

- Factories _ Act, 1934 (Act XXV of

1934), or .the Workman's
Compensation Act, 1923 (Act Vili of

19297

- 23. The perusa! of the definition
. would show that a member of a

civil service' of the Province or
who holds -aN civii post in
connection with the affairs of the
Province is civil servant. Al

'+ Pakistan Services are explained

in Article 260 of. the Constitution,

which reads as under:-

------------------------------------------------
.......................
-------------------------------------------------

BAscasREAPRPARaVIiPIA

"service - of Pakistan® means eny
service, post or office in connection
with the. affairs of the Federation or

- ‘of a Provincs, and includes an All-

Pa!astan SeMce service in the

- Amed Fomes and any other service
. declared to be a service of Pakistan
" by or.under Act of [Majlis-e-Shoora

) EXAMIDY
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(Padiamn_t)]l or  of a Provincial

- -~ Assembly, but ‘does not Include

service as Speaker, Deputy
Spesker, = Chaiman, Deputy

Chairman, Prime Minister, Federal

Minister, Ministor of State, Chief
Minister, ' Provincial  Minister,
[Attomey-GenerqIL . fAdvocate-

- ‘General] ] ‘Parllsment Secretary] or
[Chairman or membeér of a Law

Commission, ‘Chaiman or member

.of the Council of Islamic Ideology,

Special Assistant to the Prime

" Minister; - Advissr fo the Prime
 Minister, Special Assistant to a Chief

Minister, Adviser to a Chief Minister]
or member of a House or a

 'Provincial Assémbly; - .

Whereas - Afticle. 240 of the
Constitution. envisages that:-

- *240. Subject fo the Constitution, the
" appolntments fo'and the conditions
of service of persons in the service

of Pakistan shall be determined —

(8. ... arznerar st raseeaase
(b)  in the case of the services of

a Provirice and posts in connection

with the affairs of a Province, by or -
under. Act -of the Provincial
‘Assembly:-

Explangtion.- In this . Articls, “All-
Pakistan Service” means & service

- . common fo the Federation and the
" Provinces, which was in existence
B .immediately before the commencing

L ATTE
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day or which may be created by Act

. of [Majlis-e-Shoora (Pariiament)J"

| -24; " The Phrase “performing in
.connection ' with the ‘affairs of .

- Federation or for present matter

Province” was elaborately

explained i the case of

Saiahugdln and 2 others Vs,
Frontier Sugar Mﬂls- & Distiliery

.. Ltd,, Tokht Bhai and 10 others

" (PLD 1975 Supreme Court 244).
~In the said judgment, the Apex
. Court has held:’f

‘Now, what Is meant by the phrase

““performing functions 'in connection

with the aﬁafm of the Federation or a
vainoe It is clear that the

- raferance is to govemmenta! or State

furictions, involving, in’ one from or

" another, an element of exercise of

pub!:c pomr The functions may be

the tradrﬁona! police functions of the

State, fnvolvmg the maintenance of

" . law and order and other regulatory
‘ ,acﬂvit:es, or thay may comprfse

ftmcﬂons pertafning to economic

_devafopment _ soclal welfars,
‘education, public utility service and

other State enterprises of an
industrial - or commercial nature.
Onrdinarily, these functions would be

I performed - by persons or agencies
directly appointed, controlled and
- financed by ‘the State, le., by the
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_ 'Fedem! Govemrment or a Provincial
- Government”.
25. ' Admittedly, as evident from

the bare reading of paragraph-3 &
4 of the Regulation, the present
pet_iti_on_ers are performing policing

- service in the erstwhile tribal area,

however,  their terms and

. cdnditit:gns are being regulating
through Regulation No.1 of 2014
~ and after the omission of Article
247 from the Constitution; through

a provincial statute i.e. the Khyber

. Continuation of Laws in the
- Erstwhile Provincially Administered

" Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. Il of 2019),
‘the operation of Regulation No.1"of

2014 was continued. Thus, the
essential criteria for being a civil

servant is that the person holding

the post must perform his functions

"in connection with the affairs of

Fe_deratioanrovince and the terms

~and conditions of his service
B should be determined by or under
“the Act of Parliament/Provincial
- Assembly. The Apex Court in the

-case of Federation of Pakistan
 through Secretary, Mi of
nterlor (Interior._ Divislo

‘-."-Isfam bad and 2 others vs, RO-

' ATTES?
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177 &-Q‘ SR_Muhammad Nazir
(1998 SCMR 1081), while dealing
with the case of an employee of
Paklstan Rangers has observed
that:

7. Perusa! of fhese tules clearly

shows that fhey are all embracing,
and memfom, under the amendment
of section 1 of the Pakistan Reangers
Ordinance, these rules would prevail

. overthe Rules of 1973, The Pakistan
_ Rangers Ordinance was promuigated
- fo constitute & force called the

Pakistan Rangers for the protection of
and maintenance of order in the

- border areas. Since with regard to the
. status of the members of the force the
‘Pakistan Rangers Ordinance is sient,

therefore, it can be safely said that

. the employees of the Pakistan

Rangers will be deemed to be civil

I servants as !hoy are performing
-dutfes in connecﬁon with affairs of the

Federation- and ;hence under the
Service . Tribunals Act, 1973, an

"appeal by a -'n-pamber of the Pakistan

Rangers mgardfng a matter relating

.to terms and conditions of his service

is - comp_eteﬁt_- before the Federal

. Service Tribunal..."

26. . Similaﬂyf in the case of

- Commandant, Frontler
Constabulary, ____Khyber

- Pa _h nkﬁwa P.”. awar___and
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.- others (2018 SCMR 903), the
. Hon’ble Apex Court has'elaborately

examined service structure of the
employees - - of . Frontier
Constabulary, which is established
under Frontier Conétabulary Act
(ACtXlll) of i 1915. Relevant

. ‘paragraphs of 'ithe sald judgment

are reproduced as under:-

.. 6. Three broad tests for
- establishing the status and character

of a civil servant emerge from the
Constitutional mandate of the afore-

.going Articles. Firstly, under Article

240(a) . of the  Constitution,
appointments to ‘and the terms and

- conditions of. sem‘ce of the persons in
the. “service of Pakistan® are be
. determined by or under Act of

Pariiament. Secondly, by virtue of
Atticlo - 260 of the Constitution,

" 'service of Pakistan’ means any
- service, post or office in connection

with the affairs of ‘the Federation.

' Thirdly, under Article 212(1) (a) of the
_ Constitution, the_exclusive jurisdiction
. to adjudicaté disputes relating to the

terms and conditions of persons, who
are in the service of Pakistan vests in

an Administrative Tribunal, namely, .

the Federal Service Tribunal. Thess

‘tests am  mentioned in the

Muhammad Mubeen-us-Salam_ case
CATTE
EXAMINER
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- ibid (at pp. 686-689 of the law report).

The definition of the term ‘civil
servant' in - th Act adopts the
Constitutional criteria given in Article

. 260 noted above to relterate that a

person who, inter alla, holds a civil

post “in connection with the affairs of
. .the Federation® Including any such

post connected wﬂh defence, o be a
civil servant. Thq larger Bench hes in

. this respect taken the logical step to

incorporate- the requirements under

‘Article 240 (a) and 260 of the

Constitution as the definitional criteria
of the term “civil servant”.(at p. 682 of

‘the law reporf). 3

7. Having noticed ‘the qualifying
cﬁteria of a civil servant under the

"~ law, it Is appropnate now to examine

the factual matrix of the present

. controversy. The FC was established

by the NWFP Constabulary Act, (Act-

Xill) of 1915 . ("Constabulary Act’).

Section. 3 ‘of -the. Constabulary Act
empowers the Federal Govemment to
maintgin the FC as a force Yor the
better protection and administration of
the extemal frontiers of Pakistan

. within the limits of or adjoining North-
. West Frontier or any part thereof”.

Section 3-A of the Constabulary Act

. authorises the Federal Govemment to -
- employ the FC outside the limits of or
“adjoining the “North-West Frontier

" . Province in other parts of Pakistan for

 ATTESFED
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- the better - - pmrecﬂon and

édmfnis&aﬂpn of ff_rose parts, Section

~ 5(1) of the Act ibid vests the Federa]

Govenment with . power to appoint
the Commandant and other persons

Including the . District Constabulary

Officers or Assistant Constabulary
Oﬁ_?cers of the force in one or more

. districts. Section 6 delegates to the

Commandant ~ and  District
Constabulary .Officer the power to

'appointl ‘Subordinate officers In the
' . manner prescribed by Rules made

under - the - Act. The Federal
Govemment . exercised Hts power
conferred’ by Section 21 of the

- Constabulary Act, fo frame the NWFP

Constabulary - Rules, 1958
("Canstabu!a:y éufesj, in order .fo
provide the terms and conditions of
ssrvice of the oﬂfpem and men in the
FC.

8. It will be observed that the

matter of terms and conditions of

service of the respondent-employees
of the FC, are in the first place
.~ regulated by the Constabulary Act
.- and elaborated pursuant thersto by
. the FC Rules. The provisions made

by the Constabulary Rules are in

- turtherance of and in exercise of.ths‘
 power conferred by the Constabulary
Act. - Therefore,’; the terms and

conditions of service of the

employees of the FC are prescribed

CCATTES
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' in the Act and the Riles. The test laid
. down n Arﬂcfe' 240(a) of the

Constitution " requires  that the
appointment. to . Ismo' the terms and

conditions  of service of posts in

connection with_the affairs of the
Federation and_of a service of
Pakistan shell be determined “by or

‘under an. Act of Parllament, The

expression ‘by or under” in Article
240(a) of the Constitution authorizes

-the terms and conditions of service of
@ civil servant to be provided both by

statute or by stetutory rules. The
provision made In’ the Constabulary

- Act . and the Constabulary Rules,
. thersfore, safisfy the Aricle 240(a)
test. The judgment in the Muhammad

- Mub egn-us-Sala m. case ibid

endorses this point of view:-
“86.... The. terms and conditions of
service of those employees, however,

_are requirad fo be .specified under
‘Arﬂcfe 240 of the Constitution by or

under Act of the Padiament Thus, the

'con_c.'uslpq woilld be that only those
- .persons, ‘who are in the service of
Pakisten, as dfscussed hereinabove,
_and if their terms and conditfons are

govemed ' either by a statute or

 statutory-nules, in terms of Article 240

.. of the Constitution, can seek remedy
befora me Sem‘ca Tnbunafs

' 27. , Slmllarly, this . Court in the

- .case of Gul Mggfr vs. The

Jf&
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Frontler __Region. N,

-Llemmﬂ_m (2019 PLC

(C.S) 648), on the basis of law laid
down by the Apex Court In

| ommandant,__ __Frontler
. Constabulary_ - Khyber
Pakhtunkhwa, ‘Pes 's

(2018 SCMR 903), while dealing
with the case of Federal Levies
Force, .which - was established

through  Federal Levies Force .
- *Regulation, 2012 having the same

structure of service for its

- .Bm_Ployé_esfforce' as provided In

Regulation:No. 1 of 2014 has heid

- -that employees of the Federal
Levies Force -whose terms and
. "conditions of service are governed
‘under Federal Levies Force
 Regulation, 2012 are civil servants.

Kee‘ping in view the above, the

" Force established under Regulation

No. 1 of 2014 qualifies the crlteria

- of being clvil servant in view of its
- composition, functions and duties
" as per law laid down by the Apex

Court in the cases of Federation of

n Secre

. Ministry _of _Interior _(interlor

'ATT ED
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Zﬁ—_ZLEX_.Sﬁ_MQMm_q

_NQL (1998 SCMR 1081) and
- Sommandant; Frontier
' Constabulary, Khyber

others (2018 SCMR 903), thus, the

- prefiminary objection raised by the

leamed  counsels for  the

- respondents is sustained and

aocordingly, the present petitions in

_vlew of clear _bar - contalned in

Article 212 of the Constitution are

" not maintainable. The present

petitioners may agitate their
grievances before the Provincial
Services Tribunal.- ‘However, prior to
this judgment, the status of present

petitioners being a civil servant was

not determined and in the similar
cases, the Apex-Court in Gul Ragib

Khan’s case (2018 SCMR 903) '
“has held that:

“11. it follows from the dicta laid
down above that the protection of the
border areas is a sovereign function
belonging to and performed by the
Federation. The same duty is
performed equally | the present case
by the FC not only on the frontiers of
KPK Province but also by maintaining

" order in’ other parts of Pakistan. For
d!schargfng such functions, the

2



seMces rendamd by the FC hawa

_ dimct nexus wifh the. affairs of the
Federation. ITh_erafam,_ the reasons
given in the Muhammad Nazir case
(supra} fully apply here as well and we
hold that the-employees of FC are civil

. servanis. insofar .as the question of
competeht_ remedy in respect of
service  disputes of FC men is
concemed, we hold that in a matter
relating to the terms and conditions of

- service of the mspondent—emp!oyees

~ of the FC, an appeal before the
. Federal Service Tribunal Is available to

them as the exclusive remedy under -

the law. Accordingly, this remedy may
be availed by them within the statutory
period of limitation commencing from
the date of issuance of cerlified copy
" _of this judgment. All these appeals
filed by the aépeﬂant-Commandant,
FC are according allowed in above
terms”. o

‘ -'When case of the pettﬁoners (PATA

_'.Federal Lewes Force) was examined in
| '_ _]uxlapositxon w1th the vaincial Levies
. Force and rb.'d judgment we observed that
,service of both the forces is govemed

i 'und_er .th_e -n_.lles so framed under the

p:ovtéions of ‘*Provincial Administered

Tribal Areas L‘evie; Force Regulation,




."")’_“ ’

. 2012". Therefore, we  believe that the

status. of petlﬁdners is that of civil servants

- for all practical and material purposes, and -

§

' 'I"'as such, the' matter of terms and:
. conditions. of their service squarely falls
~outside the ambit of writ jurisdiction of this

" court 'given the explicit bar contained in

Article 212 of thé .Constitution. As earlier

~ discussed service rulé; of the petitioners

(PATA Federsl Levies Force) and
: -Prpvipclgl-- Lév._t’es Fd{oe both were framed
under the - prﬁvisions of “Provincial
- Administered ‘Tribal Areas Lévfes Force
- Réguia'tion,'._zmé' and through the ibid

- Judgment, the personnel of Provincial

Levies . Forcs were’ declared as Civil

'Se&énts‘ after eﬁhéugﬂvely discussing the
i .. matter of .Leyie's Fome performing theilr
dll..IﬁeIS' in PATA. Therefore, on the same
préﬁisé, we have no hesitation to hold that
. the pétltiéne;s are Civil Servants as their .

. service filfils the entire criteria of Civi

‘counsel representing the petitioners could

Servants so provided by the law. Leamed



T

2012".. Ther'e'fofe,' we belleve that the
status of petitioners is that of civil servants
for alt practical and ':rna_terial purposes, and

~as such, the matter of " ferms and;

" conditions. of their :service squarely falls

. outside the ambit of writ jurisdiction of this

court given the explicit bar contained in

 Article 212 of the Constitution. As earlier
discussed service i;u_l'es. of the pétiﬂoners'

(PATA - Federal Levies Force)  and

- Provincial Levies Fon:e both were framed
" under the - provisions of *Provincial
Admini;:;térad Tribal .:Amés Levies Force
- Regulation, 2012" and _through the ibid
_ ]qument; :tﬁe I'pe_;rsonnel of Provincial
Levies Force were. declared as Civil
~ Servants ‘after exhaustively discussing the

e _mé:ttqr of Levies Force performing their

duﬁes. in PATA. Therefore, on the same:

. premise, we have no hesitation to hold that
the petitioners are Civil Servanis as their

service fulfils the entire criteria of Civil

Servants so provided by the law. Leamed

oounéél_ representing the petitioners could




' not dlstingunsh the status' of petitioners

1" (PATA Federal Levies Forcs) vis & vis
o " Provinclal Leavy Force in any manner. Both
' fdrcés are pérforming their functions in the
| same érea for ‘the same object and;
'- purpo'sé,l and both are- being maintained
‘t‘hrough' the _provincial exchequer.
Therefore, the rlnattef_s‘ arising out of the
':terms and, condi’tipns‘ of sénrloe of the
peﬂtioners are onty amenable to the
juﬁsdictton of the Service Tribunal in terms |
- of Articte 212 of the Constitutlon
So far as the contention of petitioners
that they.l have _challenged the vires of the
Irﬁpugned- 'Noﬁflication and as such the
_sar_ne" are-not- amgnable to the jurisdiction
of the éervice'_,"'rribqnal s concemed,
. -suffice it- to'l_st'ate thatllt has long been
settied that 'Ser-'v'lcle ,Tribunalk has ample
. idﬁsdidtion to deal with the Issue of vires of
the law and rules framed thereunder. 2015
- SCMR 263" -Mﬁdm. ASSEMBLY
_SECRETAR!AT ﬂlrough Sectrary V.
' MANZOOR AHMAD and others.

4/?
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. - Therefore, the contention so agitated at the .

‘bar is misconceived and as such repelied. |

. In view thereof, the status of

petitioners has been declared as that of

- Civil Servants and the matter in guestion

revolves around the teérms and; conditions

_of their servioe Wthh does fall outside the

jurisdmtion of . thls ‘court glven the baring

- provisiqn of ‘Article 212 of the Constitution
' émd as such Ihétant petitions are dismissed;

. being not mamtalnable However the

. _"‘ .petltioners may approach the worthy ,

Semce Tribunal for the redressal of the:r

_' gnevance if so ad\nsed Aibert earlier the
: .I"_,status of petitioners_ ‘being civil servants
| _Qas _I-not 'd__ete';rni'ﬁed.‘ " therefore, the
petiﬁoners maﬁr avail the remedy of appeal
‘within ‘the statutoryperiod of limitation
_ @mmehcjng from the date of issuance of
'. the cértiﬁed copy of 'this'judgment in terms

o of the ]udgmant of august apex court in Guf

Raqlb khan s case 2018 SCMR 903.

cOC Nos.38-M/2021 in

A‘TTEED
. EXAMI
shawar kX ours

Ve

- W,P.No.367-M/2021.. and; COC No.436- i

/
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" PRO22° in WPNo1335-P/2022 are

- dismissed for having become infructuous.

Anpnounced.
Dt.29/11/2022.
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