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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
t TRIBUNAL. PESHAWAR (CAMP COURT AT SWATV_____ aUSntkhww

Service Appeal No. of 2023
IJi.-.tU

Usman All S/o Muhammad Iqbal R/o Shaheen Abad Saidu Sharif, 
District Swat [Sepoy No.562741].

.Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat at Peshawar.
3) Commandant Swat Levies/Deputy Commissioner, District Swat.

......................Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974.

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-ll)HD/MKb/Levies/Misc./2020 dated 

22-03-2021 & No. SO (Police-II)HD/1-3/Federal 
Levies 2021 dated 21-10-2021 issued by 

respondent No.2 may be declared as illegal and 

the same be set aside. Consequently, the 

appellant may be held entitled to complete his 

service till attaining 60 years age In light of 
Notification dated 14-07-2020.

a*'®

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.
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Respectfully Sheweth:
4

That the appellant has been serving as regular member of 

Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A”).

1)

That services of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were non- 

statutory.

. 2)

That subsequently, the Governor Khyber Pakhtunkhwa, 
under the omitted Article 247(4) of the Constitution
promulgated the PATA Levies Force Regulations, 2012.

-*•
Consequently, the Provincial Government framed Service 

Rules for the Levies Force in 2013 (Copy of relevant text of 
Service Rules notified in February 2013 is Annexure "B").

3)

That Schedule-Ill of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies. Hence, the said Rules were amended in 

December 2013 and the above stated anomalies were 

removed to a larger extent (Copy of amended Rules notified 

- In December 2013 are Annexure “C”).

4)

5) That the relevant Rules were further amended in July 2020. 
Regarding the length of sen/lce towards retirement. Rule 17 

was amended to the effect that all Levies personnel shall 
retire from service on attaining the age of superannuation 

i.e Sixty Years. Furthermore, Schedule-Ill which provided 

for certain length of service, was deleted by virtue of the 

amendment (Copy of ameridments notified in July'2020 are 

Annexure “D”).

6) That the rules were further amended on 23-03-2021. Rule 

17, which provided for retirement on reaching 

superannuation was again omitted and Schedule-Ill was 

revived with certain amendments. Consequently, the junior
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rank officials like the present appellant would retire after 

performing certain years of service or on reaching certain 

age. For instance Hawaldar would retire on reaching 31 

years of service or 51 years of age, Naik 29 years of service 

or 48 years of age, L/Naik 27 year of service or 45 years of 
age and Sepoy 25 years of service or 42 years of age, 
whichever is earlier (Copy of amended Rules notified in 

March 2021 are Annexure "E").

A

That the above mentioned Rules being extremely 

detrimental to him, the appellant filed representation before 

the concerned quarters for redressal of his grievances. The 

same has not been responded to as yet (Copy of 

representation is Annexure “F”).

8) That some of the personnel of the Levies Force got retired 

from service on reaching certain age/completion of certain 

length of service as prescribed by the above mentioned 

Rules.

7)

9) That the appellant along with other similarly placed persons 

invoked the Constitutional Jurisdiction of the Hon’ble 

Peshawar High Court by way of filing various constitutional 

Petitions, challenging vires of the above mentioned rules.

10) That during the pendency of the said petitions, the 

Provincial Government made further amendments In the 

Federal Levies Rules on 21-10-2021, whereby retirement 
age in respect of lower ranked members of the Force was 

enhanced by a few years (Copy of amended Levies Rules 

notified on 21-10-2021 are Annexure “G”).

11) That the appellant filed another representation against the 

above mentioned further amendments in the relevant rules, 

which was never responded to. (Copy of memo of second 

representation Is Annexure “H”).



12) That against the above mentioned Rules framed by the 

Provincial Government, the appeliant aiongwith other 

similariy placed persons filed various other constitutional
' petitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P 

N0.337-M/202I. W.P NO.338-M/2021, W.P NO.333-M/2021, 

W.P N0.I252-M/202I and W.P No.335-M/2021) before the 

Hon’ble Peshawar High Court. However, because of 
jurisdictional issues, the matter was referred to a larger 

Bench.

13) That in light of the above mentioned Act, other employees 

of the levies force filed a constitutional petition (WP No. 
1281-M/2022) before the Hon'ble Peshawar High Court 

Mingora Bench to the extent of their re-instatement in light 
of the Provincial Assembly's Act. The petition was allowed 

by the. Hon’ble High Court vide judgment dated 23-11-2022 

whereby the respondents were directed to re-instate the 

then petitioners. It is worth mentioning that vires of the 

impugned rules were not challenged in the said petition, 

which are being impugned through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court 

heard the connected petitions on 29-11-2022. 
Consequently, the Hon’ble High Court decided that 
personnel of the levies force are civil servants and their 

employment matters would <be dealt with by this Hon’ble 

Tribunal (Copy of order dated 29-11-2022 is Annexure “r).

15) That being aggrieved with the impugned notifications, the 

instant appeal is being filed before this Hon’ble Tribunal, 
inter alia, on the following grounds:

A-

GROUNDS:

A) That the impugned act of amending the relevant Service 

Rules to the detriment of the appellant and subsequent 
retirement is illegal and un-Cpnstitutional. Hence, the same 

acts are liable to be declared as such.
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That it is a settled law that service rules cannot be amended 

to the detriment of public sector employees. Even, if they 

are so amended, the same having prospective effect cannot 
be applied against the existing employees

B)

That after the 25‘^ Constitutional amendment, the new 

Constitutional regime demanded streamlining of the 

erstwhile Tribal Areas with the rest of the Province. So 

much so, Levies personnel serving in erstwhile FATA and 

Khasadar Force were accommodated to a larger extent 
where the Provincial Assembly passed an Act aimed at 
streamlining the service structure of Ex. FATA Levies Force. 
The Act not only provides uniform retirement age I.e 60 

years for the whole Force but rather enjoins upon the 

Provincial Government to take steps towards absorption of 
the said Levies and Khasadars in regular police. 

Regrettably, the appellant have been treated In violation of 
the Constitutional spirit particularly after the 25^ 

Constitutional amendment and subsequent orders.

C)

D) That further grounds, with leave of this Hon’ble Tribunal, 
would be raised at the tirhe of oral .submissions.

It is, therefore, humbly prayed that on acceptance of 
this appeal,

(i) The impugned Notifications No. SO(Police> 

il)HD/MKD/Levies/Misc./2020 & No. SO (Police- 

n)HD/1-3/Federal Levies 2021 dated 21-10-2021 

Issued by respondent No. 2 be declared as illegal, 
the same may be set aside. Consequently, the 

appellant may be held entitled to complete his 

service till attaining 60 years of age in light with 

Notification dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the
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'X- appellaht and the appellant be allowed to 

complete his service till attaining 60 years of age.

ii) Any other remedy though may not specifically 

prayed for, but which circumstances of the case, 

would demand in thejnterests, of justice, may also 

be granted.

/

Appellant
)

Usman All 
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of'Pakistan.

&

Urnar-^adiq Advocate High Court

CERTIFICATE:

Certified that no such like appeal has earlier been filed before 

this Hon’ble Tribunal on the subject matter.

Appellant

Usman All

tl
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. of 2023

Usman Ali Appellant

Government of Khyber Pakhtunkhwa and another

Respondents

/

AFFIDAVIT

I, Usman All (Appellant), do hereby solemnly affirm and 

declare that the contents of the above titled Appeal are true 

and correct to the best .of my knowledge and belief. 
Furthermore, no such like appeal has earlier been filed 

before this Hon'able Triburlal or elsewhere on this subject 
matter

DEPONENT

■ — IV
Usman All

■

. ) 3ii ■■■
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sX. BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL/PESHAWAR (CAMP COURT AT SWAT^

Service Appeal No._ of 2023

Usman Ali Appellant

Government of Khyber Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES

APPELLANT:

Usrnan All S/o Muhammad Iqbaj R/o Shaheen Abad Saidu Sharif, 
District Swat [Sepoy No.562741].
(NIC#15602-0309571-1) {Cell#

RESPONDENTS:

)

1) Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat at Peshawar.
3) Commandant Swat Levies/Deputy Commissioner, District Swat.

......................Respondents

^ Appellant

: Usman Ali 
Identified by counsels

t

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

Umar Sadlq Advocate High Court.

< •>
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NOTIFICATIQN 
Pa/muvr.'i/Mftt/lit 2J-/C-2021

SQfPC)UCE-lhHD/i.g/pEDeRAi jgviFS
confen^d by Seclion-9 of^llis PaTA Levies Force Rejgulalion

■ cohtinoolioft

J:
V ^1

;i
IIn ex^cise of the: powers 

. 2012; and in
i

nolificoiioin
the Provincial' Governmenl

of ', this depprtm^l
l!}HD/MlsDyiev{es/Misc/2020 dated 2^^2021. 
of Kiyber PoW^lunWjwo is pleased ip direct
LevIes.Force Service |Amendedl Rules. Mt3, the follovvifig further amendments 

Wtdn b«made.TiatTielY:r

No< SO(Police-

! i;Iholiin the FATA; Federal
ii*

schEDUtP.m:• !s. ■Nomt.olthe Port/
''Aonk'- - Iongthefs«rvfdo/AgtNo. !
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INflv IhiM Yem ol Senice e> Seven Veor^ tarvice Ot Noib Subeoot a Sixty
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PESHAWAR HIGH COURT, PESHAWAR. 
(JUDICIAL DEPARTMENT) 

WJ>.No.470-P/2021.

JUDGMENT

Dateofhearing 29.11.2022.
' * ;

Barrister Dr.Adnan for the pe^oners. 
Mr.Saqib Raza, AA.G for ttie resporrdents.

*==«*==

S M ATnoUE SHAH. J;. For the reasons

recorded In our detailed judgment of even 

date In W.P.No.367-M/2021 titled

"Muhammad Ghafer etc. Vs. Govt: of

Khyber Pakhtunkhwa* this writ petition Is

dismissed.
r

I

JUDG

f
f

i

Announced. JUDGE
0129/11/2022.

. HOhrBLEMRJUSnCELALJANKHATTAX. 
HON^LBMRJUSTKSSMATIIQUESHAH * HOWniB MB nignrw svnn abshah ali

YlHMOMW ChM

19 DEC 2022
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ludementStiut
PESHAWAR HIGH COURT, PESHAWAR. 

(JUDICIAL DEPARTMENT)

WJ».No.367-^M/2021 with I.R, 
CMNOS.1QS3/2021 & 1183/2071,

JUDGMENT

Date Of hearing 

Barrister Dr.Adnan for petitioners.
Mr.Saqib Raza, AA.G for ttie respondents.

29.11.2022.

ss

8 M ATTIQUE SHAH. J:- Through this 

single judgment, we shall also decide the 

connected writ petitions bearing Nos.337- 

M/2021. 40d-M/2021i: 503-M/2021. 514-

M/2021, 518-M/2021.. 45O-M/2021. 601-

M/2021. 681- M/2021. 632- hA/2021. 9f9-

M/2021. 068- M/2021. 980- M/2021. 1221-

M/2021. 1222-Mn021, 1252-M/2021. 2210- 

P/2Q2i. 2913-P/2021, 5092-P/2021. 5423- 

P/2021, and 5424-P/2021 as adjudication/

of a common question of law and laxA is 

involved in all the petitions v^erein the 

petitioners have diailenged the vires of

notification No. SO (Police-ll) HD/

MI^/Levie8/Mi8C/2020 dated 22.03.2021

whereby on the basis of impugned office 

order bearing No.128/DC/CSL dated

^ EXAMINjEFt / 
“®®hawarHi^'our;

*
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20.04.2021, they have been retired from
; ,

service with further prayer that they be 

reinstated into service from the date of their 

retirement Le. 20:04.2021 with all back 

benefits, in alternative, fiiey have prayed 

that the respondents be dirked to treat 

them at par with erstwhile Federal Levies of 

Federally Administrated Tribal Area (FATA) 

and; absorb them In police and; grant tiwm 

fijil pensionary benefits.

2. Likewise in W.P.Nos.333-M/202f,

334-M/2021. 335-M/2021, 338-M/2021.

345-M/2021, 1026-M/2021, 1035-M/2021, 

1187-M/2021, 1206-M/2021, 1207-M/2021,

34-M/2022, 212-M/202 and 993-P/2022 the

petitioners have made the following prayer:
. • -V

"On aceeptence of this writ 
petftfon, tfie Impugned Notmeatlbn 

SO (Pollc^l) HD/ MKD/Levles/ 
MI8C/2020 Is against law and the 

hindamental rights guaranteed by 

Oie CofistHiitfon of Islamic 

Republic of Pakistm, 1973, may 

be declared Illegal void ab Inido 

and of no legal effects on the 

rights of the petitionera." cVc.
attest:

EXAMI
Peshawar

/
Court.
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/

Similarly, In COC Nos.38~M/2021 In 

W,P.No.367-M/2021 and COC No.436- 

P/2022 in W.P.NO.1335-P/2022 petitioners 

seek initiation of contempt of court

proceedings against the respondents for
■ I'

violating the order of this court dated 

21.04.2021 passed in W.P.No.367‘M/2021. 

3. Brief fects of the case(s) are that the 

petitioners were appointed in the "Swat 

Levies Force” as Sepoys etc. and presently 

t^rns and conditions of their services are 

r^uiated by ”Provincially Administrated 

Tribal Areas Levies Force Regulation 2012’ 

whereunder besides PATA Levies Force 

Rules, 2012, PATA Le)4es Force Service 

(Amended) Rules 2013 were also framed. 

Rule 17 of tite Amended Rules 2013, deals 

with the retirement of personnel of the 

force, which was ammded vide notification 

dated 12.12.2013 in the manner that “All

/

the personnel shall redre as per 

. ScheduMII and no extension In senrlee

beyond redremeni shall be granted". On

14.07.2020, vide Notification No.SO

L
toATTES

EXAlWf
Peshawar HI' ourt
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(Pollce-il)HD/1>3, rule 17 was further 

amended by deleting sdiedule-IV as “All 

unlfbrmBd force shall retire horn senrice 

on ,attaining tfie age of superannuation 

l.e. Sixty (60) yeat^ or they may opt for 

retirement after completion of twenty- 

five (2S) years regular service". 

Thereafter once again through certain 

modifications rule^ 17 was amended by 

giving life to the deleted schedule-ill of the 

rules 2013 as under-

"ReOrement; All levy personnel 
shall retire as per Schedule-Ill 
and no &ctenslon In service 

after retirement shall be 

granted."

4. Being aggrieved from the ibid 

amendment, the petitioners have filed the 

instant petitions.

5.. Pursuant to the directions of this 

court respondents have filed their parawise 

comments, wherein issuance of the desired 

writs has been opposed.

6. Learned counsel representing ti^e
* •

petitioners vehemently argued that the
/

attp/b:eed
Peshawar High Court

EX,
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impugned Notification is arbitrary, perverse,

illegal. Issued without lawful authority and

mala fide intention just to deprive the 

petitioners of their vested rights accrued in

tiielr fevour hence violative of their

fundamental rights guaranteed under the

Constitution and thus not sustainable in the

eye of law. That though the impugned 

No^cation was issued under the regulation 

2012. However, after the 25^ Constitutional

amendment, the said regulation does not 

hold field, therefore, the impugned 

Notification is liable to be set aside.

7. Convers^y, worthy AAG 

representing the respondents opposed the 

arguments so advanced by learned counsel 

representing tiie petitioners at the bar while 

arguing that after the 25^*' amendment the 

Provincial Assembly passed the 

continuation of laws Act No.111 of 2019

■

/

through which the laws applicable to 

erstwhile PATA were allowed to continue

including ‘Provincial Administered Tribal 

Areas Lev/es Force Regulation, 2012" and;

c rc
ATTES 

EXAMI._„ 
> Peshawar
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. / therefore, the Impugned Notification 

issued per law which does not require any 

Interference by this Court In its 

jurisdiction under Article 199 of the 

Constitution. Further, petitioners are Civil 

Servants, arid; matter In question revolves 

around the terms and conditions of their 

service which is the exclusive domain of 

the

was

writ

Service Tribunal as such the 

jurisdiction of this court is barred given the 

explicit provision of Article 212 of the

Constitution.

Heard. Record perused.

9. Before discussing merits of the case 

we deem it appropriate to discuss the 

background of thematter' In hand to 

property comprehend the issue involved 

therein. It Is worth rnentioning that earlier 

the services of the Levies Force were dealt 

with Under the Frontier irregular Corps 

(FIC) rules. 1962 which Was substituted by 

the •‘Provincial Administered Tribal Areas 

Levres Force Regulation, 2012” (regulation) 

and under the said regulation “PATA Levies

8.

-csATTE 
EXAN^

Peshawar High Court



Forte (service) Rules. 2012” were framed 

for Provincial Levies Forte. While separate 

service rules were also framed thereunder 

for PATA Federal Levies Forte performing 

duties in "PATA” known as ‘PATA Federal 

Levies Forte Sen/ice (Amended) Rules
b

2013. Ruje 17 of ^6: ibid rules deals with
* V

the retirement of the Lewes personnel 

which was amended from time to time. 

However, petitioners have become

aggrieved from the impugned Notification 

vide virhich the petitioners’ retirement age 

' was altered which is challenged by them 

through instant petitions.

The main contention of the

petitioners is that Otter aS*** amendment the•

regulation has lost its efficacy and sanctity 

and has become redundant, therefore, the 

impugned amendment under the said

regulation is illegal being void ab initio. It is 

worth mentioning that after the 25"*

amendment In 2018, ^both FATA & PATA 

were merged in the province of Khyber 

Pakhtunkhwa and Federal Levies Forte

10.

C
ATTES-fga

•EXAMINI 
Peshawar Hig rt
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working in FATA was merg^ Into the 

regular police of the province. Albeit, in' 

Malakand DMsion, Levies Force Is still 

regulated by “FATA Federal Levies Force 

Service (Amended) Rules 2013 in view of 

the Khyber Pakhtunkhwa Act No 111 of 

2019 through which the laws prevalent In 

erstwhile FATA at the time of 25“* 

amendment were allowed to continue 

Including regulation 2012 which still holds

the field and as ^ch the sarne is a valid 

Instrument. Therefore, impugned

Notification was Issued by the respondents

with lawful authority.

11. Moving toward the status of the 

petitioners it is worth mentioning that earlier 

this court while deciding W.P No 528- 

M/2016 (Ikramullah's case) determined the 

status of personnel of the Provincial Levies 

Force as teat of civil servants In the 

/ following terms:-

"19. The Provincial Levies Force
(“f^rce") was granted stetutory 

throughcover Khyber
Pakhtunkhwa Regulation No.1 of cTC

LATTIES^P 
EXAMliyfe^^ 

Peshawar HJgre^ouri
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2014 ('Regulation’'): Paragraph 

No. 3 of the Regulahon envisages 

for constitution and establishment 
of the Force and its functions. For 

ease reference paragraph Nos. 3 

and 4 of the Regulation 

reproduced as Under:- 
•3. Power to constitute and 

maintain by the Force and Ha 

ftmctfons.*~ (1) Government may 

constitute and maintain a Fore© for 

performing tf?© fyllowing hinctions, 
namely:

(a) ensuring security of roads In PA TA;
(b) ensuring security and manning of 

piquet,
(c) guarding Government institutions 

and Installations; -
(d) ensuring security of Jails and 

arrested criminals:
(e) generally maintaining law and order 

providing mobile escort to VIPs;
(0 anti-smuggling actMries especially 

timber smuggling;
(g) destruebon of Illicit crops;
(h) serving of summons or procedures;
(I) raid and ambush; and
0). such other hjnetions as Government

may, by notification in the official 
Gazette, require the Force to 

perform.
(2) In disrriiarge of bieir hjnotions, 
officers and staff- of ffie Force shall

are

c r-c
IATTEST

EXAM
f-*eshawar High
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be guided In accordance 

f^ogulatsonandmeniles.
(^) Ttie head of the Force ^all 
be Commandant in his 

jurisdiction. !;
W Secretary to Government. 
Home and Tdbai Affairs Department 
shall be the 

the Force.
(b) The Force shall 
such ranks and number of officers 

and mernbers 

constituted In such 

be /mscribed by rules.
(b) Jbe officers and members of
die Force shall receive suc/i pay, 
pension, aJIowances and

with this

respective

/ ■

competent authority of

consist of

and shall be 

manner as may

offier
retnunerations and shall enjoy such 
leave anddther privileges as may be 

prescribed by rules.
(7) The offmrs and members of
tbe Force shall wear such uniform as
may be prescribed by rules or 

Instrucdons. ‘
(8) The administration of the 

Force shall resf in me Commandant 
in his Jurisdiction who shall 
administer It in accordance wim the
provisions of this Regulation, rules 
and Instructions.
(9) The Commandant shall
exercise his powers and perform his 
Unctions under the general 
supervision and. directions of 
Government.

•Clourf■■■
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4. Powers and dudas of 

ofdoan ddd mombara of dto 

Fo/oa.—An officer or member of the 

Force shall-
(a) take effacOve measures for ensuring 

security of assigned jurisdiction arid 

for safeguarding against acts of 
unlawhil interference;

(b) preverrt unaudiorized persons and 

vehicles horn access to die territorial 
Jurisdiction;

(c) teke effectiim' measures for 

preventing sabotage, f^acement of 
car bombs, letter bombs, dangerous 

■article and ^carriage of arms and 

ammunition Into die restHcted area;
(d) use such arms and ammunition and 

equipment as may be authorized by 

the Commandant or an officer 

authorized by hirri;
(e) search and arrest without vmrant 

any person vriio he suspects of 
endangering or attempting to

.. endariger or hairing endangered the 

safety of an Inktallatton and may use 

such force as may be necessary in 

the discharge of his aforesaid duties; 
and

(f) perform such other legal functions as 

. the competonf authority may require
him to perform".

20. The dose perusal of the 

Regulaticm would deariy show 

that the Force is receiving its 

salary from the Provincial

ATTE;^^ 
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Exchequer and performs the 

policing service in the erstwhile 

PATA.
21. Having said this, we would 

now refer to the crudal issue as to 

whdtiier the employees of ttie 

Force can be termed as a ci^ril 
servants and as such they cannot . 
maintain a constitutional petition 

before this Court for enforcement 
of the terms & conditions of their 

service.
22. The connotatiori ‘dvil 
servant' Is define and explained 

in respect to the Province of 
Khyber Pakhtunkhwa. In the Civil 
Servants Act. 1973 {“Act, 1973^ 

For ease reference, we would 

referto Sedion 2 (b) of Act, 1973, 
which reads as under-
“2. Deffn/tfons.—(1) In this act, 
unless the context otherwise 

requires the foibwing expressions 

shall have the meanings hereby 

respectivety assigned to them, that Is 

tosay^

/

I •

/

(a)
(b) ’cMI servant means a person who Is 

a member of a cMI service of the 

Province, or who holds a civil post in 

connection wi&) the affairs of the 

Province, but does not Include—

\
i* .. IATTEST!
examiner

Peshawar High ( our'
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0) e person who Is on deputaOoh to the 

Pmvince fix>m ^ Federation or eny 

other Pro^rtoe or other authority;
(iO a person who is employed on- 

contract, or on wot1< charged basis, 
or who is paid horn contingencies; or 

(Hi) a person who Is a “ivorffer" or 

‘Worfcman” as defined in the 

Factories Act, 1934 (Act XXV of 
1934), or toe IVoricman's 

Compensation Act, 1923 (Act VIU of 
1923)-.

23. The perusal of the definition 

would show that a member of a 

civil service of the Province or 

who holds a civil post in 

connection with ttie afteirs of the 

Pro\nnce is civil servant All 
Pakistan Services are explained 

in Article 260 of the Constitution, 
which reads as under- 
*260.

/

(1)

"sendee of PaMstan" means any 

service, post or office In connection 

wth the. affyirs of the Federation or 

of a Province, and includes an All- 
Pakistan Service, service in toe 

Armed Forces and any oOier service 

: declared to be a service of Pakistan 

by or under Act of /Ma/T/s-e-Srioom

ATTE^TElD
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(PBfiiament)] or of a Provincial 
Assembly, but does not Include 

sendee as Speaker, Deputy 

Speaker, Chairman,
Chalnnan, Prime Minister. Federal

Deputy

Minister, Minister of State, Chief 
Minister, ''i.Provincial Minister, 
[Attomey-GeneralJ, [Advocate- 
General],} Parliament Secretary] or
[Chairman or rhember of a Law
Commission, Chairman or member 

of the Council of Islamic Ideology, 
Spedal Assistant to the Prime 

Minister, Adviser to the Prime 

Minister, Special Assistant to a Chief 
Minister, Adviser to a Chief Minister] 
or member of a House or a 

Provindal Assembly,,

VWiereas Article. 240 of the 

Constitution en>risages that>
"240. Subject to the Constitutidn, the 

appointnents to and ffie conditions 

of service of persons in the service 

of Pakistan shall be determined -
(a)
(b) in the case of the services of 
a Provlrice and posts in connection 

wWj the aftairs of a Province, by or 

under Act of tae Provincial 
As^mbly.
Explanation.- In this Article. "All- 
Pakistan Service’ means a serwibe 

common to the Federation and the 

Provinces, which tvas in existance 

immediately before foe commencing

ATTESJTEID 
EXAMlI 
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day or which may be crated by Act 
of [Mapis-eShoora (Pariiament)^.

24. The Phrase "performing In 

connection with the affairs of
Federation or for present matter 

Province"/■

was elaborately 

the case of
■i

explained Ih 

Salahuddin and 2 othtm
Frontier Sugar Mills A DIstHlnn/

■ ■■ Ltd.. Tokht Bhal and 10 odtars
(PLD 197S Supreme Court 244). 
In the said judgment, the Apex 

Court has held:'
’Now, what Is nieant by tf)© phrase 

“perfyrmihg functions in connection 

with ffje afhirs of the Federation 

Province".
ora

It is dear that the 

reference is to governmental or State
hmcSons, Involving, In one horn or 

anotfier, an element of exercise of 
public power. The hjnctions may be 

ffje traditional police funcOons of the 

State, Involving the maintenance of 
lew and order and other regulatory 

acdvibes: or they may comprise 

Arncthns , pertaining to economic 

developmwit, sodal welfyre, 
educadon, public utility ©entree and 

other State enterprises of an 

industrial or mmmerclal nature. 
Ordinarily, tfiese hjnedons would be 

perfonned by persons or agencies 

directly appointed, controlled and 

financed by the State, i.e., by the

/
ATTE

EXA___
Peshawar High Coun
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{.

Federal Gowm^nt or a Provincial 
Government".

25. Admittedly, as evident from 

the bare reading of paragraph-3 & 

4 of the Regulation, the present 
petitioners are performing policing 

service in the erstwhile tribal area, 
however, their terms and 

conditions are being regulating 

through Regulation No.1 of 2014 

and after the omission of Artide 

247 from the Constitution; through 

a pro\nndai statute i.e. the Khyber 

Continuation of Laws In the 

Erstwhile Provindaliy Administered 

Tribal Areas Act, 2018 (Khyber 

Pakhtunkhwa Act No. ill of 2019), 
tile operation of Regulation No.1 of 
2014 was continued. Thus, the 

essmtial ^eria for being a civil 
servant is that the person holding 

the post must perform his functions 

in connection with the affairs of 
Federation/Province and the terms 

and conditions of his service 

should be determined by or under 

the Act of Pariiament/Provincial 
Assembly. The Apex Court in the 

case of Federation of Pakistan 

dtrouah Seeretarv. Mlnlatrv of

/

✓

Interior /Interior DMsIoni.
Islamabad and 2 others vs. RO-

ATTES;rE 
£XAMl^
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i77 Ex^DSR Muhammad 

(i99B SCMR 1081)f while dealing 

vrith the case of an employee of 
Pakistan Rangers has observed 

that:

'7....Perusal of these rules dearly 

shows ffiat they are all embracing, 
and therefore, under the amendment 
of section 1 of the Pakistan Rangers 

Ordinance, Oiese rules would prevail 
over the Rules of 1973, The Pakistan 

Rangers Ordinance was promulgated 

to consdiute a force called the 

Pakistan Rangers fyrthe protection of 
and maintenance of order in the
t>order areas. Since with regard to the
status of the rrtembers of the force the 

Pakistan Rangers Ordinance is silent, 
dierefore, It can be safyly said that 
the employees of the Pakistan 

Rangers will be deemed to be dvil 
servants as they are performing
duties in connection vnthaffyirs of the
Federation and:hence under die 

Service Tribunals Act, 1973. an 

appeal by a rr^ember of the Pakistan 

Rarigers regarding a matter relating 

to terms and. conditions of his servioe 

1$ competerit before the Federal 
. Service Tribunal...

i

26. Similarly, In the case of 
Commandartt Frontier
Constabulary. Khvber

cPakhtunkhwa. Peshawar and

I
ATTEST 

EXAMINE . 
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/

otfiers vs. Gul Raalb Khan and
others f2018 SCMR 903), the 

Hon’ble Apex Court has elaborately 

examined ser\rice. structure of the 

employees 

Constabulary, which Is established 

under Frontier Constabulary Act 
(Act-XIII) of i 1915. Relevant 
paragraphs of the said judgment 
are reproduced as under- 
'6. Three broad tests for
establishing tfie status and character 
of a civil servant emerge horn the 

Constitutional mandate of the atere- 
going Artides. FirsOy, under Article 

240(a) of the Constitution,
appointments to and the terms and 

conditions of service of tiie persons in 

the “service of Pakistan" are be 

determined by or under Act of 
ParHament Secondly, by virtue of 
Article 260 of the Constitution, 
'service of Paidstan’ mearts any 

sertdce, poit or ofl7cd In connection 

Witi} tiie affairs of the Federation. 
Thirdly, under Article 212(1) (a) of the 

Constitution, the:,excluslve Jurisdiction 

to adjudicate disputes relating to tiie 

terms and conditions of persons, who 

are in the service of Paidstan vests in 

an Administiative Tribunal, namely, 
tiie Federal Service Tribunal. These 

tests are mentioned in tiie 

Muhammad Mubeen-us-Salam case

of Frontier

■ /

„ EXAM^fIr 
Peshawar Court
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ibid(atpp. 686^89 of the'lawraport). 
The definfUon of the term 'cMt 
servartt In the Act adopts the 

Constitutional criteria given In Article 

260 noted above to reiterate that a 

person who, Inter alia, holds a cMI 
post In connecGon with the aftelrs of 
the Federation'' Induding any such 
post connected yiith detence, to be a 

dvH servant. The larger Bend) has In 

this respect faton the logical step te 

incorporate the requirements under 

Article 240 (a) ,and 260 of the 

Consbtution as the definitional criteria 

of rite term "civil ^ervanr (at p. 682 of
s'

the law report).
Having noriced rite quafifying 

criteria of a civil servant under rite 

law, it Is appropriate now to examine 

the tectual matrix of the present 
controversy. The FC was established 

by the NWFP Constabulary Act, (Act- 
Xlll) of 1915 CConstebulary ActJ. 
Section 3 of rite Constabulary Act 
empowers tee Federal Government to 

maintain the FC as a force “tor the 

better pnttectlon and administration of 
the external fiontiers of Pakistan 

within the limits of or adjoining Nortit~ 

West Frontier or any part ritereof. 
Section S^A of rite Constabulary Act 
authorises rite Federal Government to 

employ the FC outside rite limits of or 

adjoining the North-West Frontier 

. Province In other parts of Pakistan for

7.

ATTE^
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• 1.

tfie better ■ protection 

edminlstrathn of those parts. Section
and

5(1) of the Act ibid vests the Federal 
Government with. power to appoint 
Oie Commandant and other persons 

including the District Constabulary 

Officers or As^stant Constabulary 

Officers of the force In one or more
t •

districts. Secbon 6 delegates to tee 

Commandant and District
Constabulary Officer tee power to/ ■

appoint subordinate officers In tee
manner prescribed by Rules made

The Federalunder tee Act.
Government exercised its 

conferred by Section 21 of the 

Constabulary Act, to fiame the NWFP 

Constabulary Rules, 
(“Constabulary Rules’), In order to
pfxrride tee tenrts and conditions of•»
service of tee officers and men In the

power

1958

FC.
8. It vrill be observed teat tee 

matter of terms and conditions of 
service of tee respondent-employees 

of the FC, are In the first place 

regulated by tee Constabulary Act 
and elaborated pursuant thereto by 

tee FC Rules. The provisions made 

by tee Constabulary Rules are In 

furtherarrce of and in exercise of tee
power conferred by the Constabulary 

Act. Therefore,) tee tenns and 
conditions of service of tee 

employees of the FC are prescribed

ATTES 
|;EXAMII< 
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In the Act end the Rules. The test laid
down In Article 240(a) of the 

Constitution requires that the 

appointment to and the terms and
condidons of of posts in
connection lyfl/j. the afteirs of the 

Federation and of a sendee of 
Paldstan shall be determined “by or 

under an Act or Parliament The 

expression ‘by or under^ in Article 

240(a} of the Constitution authorizes 

the terms and conditions of service of 
a cMI servant to be provided botii by 

statute or by statutory rules. The 

provision made In the Constabulary 

Act and the Constabulary Rules, 
tiierefbre, satisfy the Article 240(a) 
test. The Judgment In the Muhammad 

Mubeen-usSalam 

endorses this point of vlew:- 
‘86.... The terms and conditions of 
service of those employees, however, 
are required to be specified under 
Articie 240 of Constitution by or 

under Act of the Parliament Thus, the 

conclusion would be that only those 

persons, who are in the service of 
PaMstan, ab discussed hereinabove, 
and if tireir terms and conditions are 

governed eltirer by a statute or 

stetutory rules, in tenns of Article 240 

of tire Constitution, can seek remedy 

before tire Service Tribunals..‘

/

/•

.case Ibid

27. Similarly, this . Court in the 

case of Gul Munir vs. The

ATTHST 
EXAMIN^ 
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Govemmant of Pakistan thmugij 
Sacntarv. Ministry of gfftff pp/f 

Frontier Regions fSAFROU}^ 
Islamabad and otfiary (Z019 PLC 

(C.S) 64S), on the basis of law laid
down by the Apex Court In 

Cofnmanrfant Frontier
Constabulary ■ Khvber
Pakhtunkh^. 'iPtuthawar'a case
(2018 SCMR 903), while dealing 

with tile case of Federal Levies 

Force, which was established 

through Federal Levies Force 

Regulation, 2012 having the same 

structure of service for its 

employee^orce as provided In 

Regulation No, 1 of 2014 has held 

that employees of the Federal 
Levies Force i^ose terms and 

conditiohs of service are governed 

under Federal Levies Force 

Regulation, 2012 are civil servants. 
Keeping in view the above, the 

Force established under Regulation 

No. 1 of 2014 qualifies the criteria 
of being dvil servant in view ^ its 

composition, functions and duties
as per law laid down by the Apex.
Court In the cases of Federation of 

Pakistan : through Seemfairy
Ministry of tntmlor tintertor

. DMalon}, Islamabad and.2 others
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fiO“177 EX’DSR Muhammad
Naair fiasB SCMR 1081) and 

Commandant.
ConatabularVj

Frondar
Khvbar

Pakhiunldtwa. Paftha¥far and
others va. Gul Raalb Khan and
others (2018 SCMR 903), thus, the 

preliminary objection raised by tiie 

learned counsels for the
respondents Is sustained and 

accordingly, the present petitions In 
view of clear bar contained In 

Article 212 of the Constitution are 

not maintainable. The pre^nt 

petitioners rnay agitate their 

grievances before the Provincial
r*

Services Tribunal. However, prior to 

this judgment, the status of present 
petitioners being a dvil servant was 

not determined and in the similar 

cases, the Apex Court in Gul Raalb 

Khan’s case (2018 SCMR 903) 
has held that:
‘11. It follows from the dicta laid 

down above that the protecOon of the 

border areas is a sovereign fijrtcdon 

belonging to and perfonned by the 

Federadon. The same duty is 

performed equally / the present case 

by foe FC not only on foe frontiers of 
KPK Province but also by maintaining 

order in other parts of Paldsfon. For 

discharging such funcdons, foe

/ ■

C-r.-C
L

f*esh3W8t MiaXtourt



24>

^rvlces rendered by die FC have 

diriKt nexus wiQi die affairs of die
t . '

Federal^. Vieieftire, the reasons 

given in the Muhammad Nazir case 

(supra) fuity apf^ here as well and we 

hold diet the employees ofFC are civil 
servants, insofar as the question of 
competent remedy in respect of 
service disputes of FC men is 

concerned, we hold that In a matter 

relating to the terms and condidons of 
service of the respondent-employees 

of die FC, an appeal before the 

Federal Service Tribunal Is available to 

them as the exclusive remedy under 

die law. Acrxirdingly, this remedy may 

be availed by diem widiin the statutory 

period of limitation commencing dom 

the date of Issuance of cetdfied copy 

of this Judgment. All these appeals 

died by the appellant-Commandant, 
FC are according allowed In a6ov« 

ternis'.

When case of the petitioners (PATA 

Federal Levies Force) was examined in 

juxtaposition with the Provincial Levies 

Force and ibid Judgment, we observed that 

y service of both the forces is governed 

7/ under the rules so framed under the

provisions of “Provincial Administered

Tribal Areas Levies Force Regulation,

ATTES^n^
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2012“. Therefore, we believe that the

statue of petitioners is that of dvil servants

for all practical arid material purposes, and
(■

as such, the matter of terms and; 

conditions of their service squareiy foils 

outside the ambit of writ jurisdiction of this 

court given the explidt bar contained in

Artide 212 of the Constitution. As earlier

discussed service rules of the petitioners

(PATA Federal Levies Force) and

Provincial Levies Force bofo were framedV. ,

under the provisions of “Provincial

Administered Tribal Areas Levies Force

Regulation, 2012’ and through the Ibid

judgment, the personnel of Provincial 

Levies Force were declared as Civil

Servarits after exhaustively discussing the
■ 1 ,

matter of Levies Force performing their 

duties in PATA Therefore, on the same 

premise, we have no hesitation to hold that 

tile petitioners are Civil Servants as tiielr

service fUtfills tiie entire criteria of Civil

Servants so provided by the law. Learned 

counsel representing the petitioners could

ATTES“p 
EXAMINE 
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2012’’. Therefore, we believe that the 

statue of petitioners Is that of cMI servants

for ail practical and fnaterial purposes, and 

the matter of terms and;as such,

conditions of their service squarely falls

out^de the ambit of writ jurisdiction of this 

court given the expilcit bar contained in 

Article 212 of the Constitution. As earlier 

discussed service rules of the petitioners

(PATA Federal Levies Force) and 

Provindal Levies Force both were framed

of ‘Provindalunder the provisions 

Administered Tribal Areas Levies Force

Regulation, 2012" and through the ibid 

judgment, the personnel of Provindal 

Levies Force were declared as Civil 

Servants after exhaustively discussing the 

matter of Levies Force performing their 

duties in RATA Therefore, on the Mme 

premise, we have no hesitation to hold that 

the petitioners are Civil Servants as their 

service fulfills the entire criteria of Civil 

Servants so provided by the law. Learned 

counsel representing the petitioners could

ATTES]R1^ 
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not distinguish the status of petitioners 

(PATA Federal Levies Force) vis a vis 

Prov/nc/a/Leavy Force in any manner. Both 

forces are performing their functions in the 

area for the same object and; 

purpose, and botti are being maintained 

trough the provindai exchequer. 

Therefore, the mattere arising out of the 

terms and; conditions of service of the 

petitioners are only amenable to the

jurisdiction of the Ser\rice Tribunalin terms 

of Article 212 of the Constitution.

So far as the contention of petitioners 

that they have challenged the vires of the 

impugned Notification and as such tiie 

same are not amenable to'the jurisdiction 

of the Service Tribunal is concerned, 

suffice it to state that it has iong been 

settled that Service Tribunal has ample 

jurisdiction to deal with the issue of vires of 

the law and rules framed thereunder. 201S 

253 NATIONAL ASSEMBLY 

SECRETARIAT through Sectrary V. 

MANZOOR AHMAD and others.

same

SCMR
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Therefore, the contenUon so agitated at the 

bar Is misconceive and as such repeiie.

In wew thereof, the status of 

petitioners has been declared as that of 

CMi Servants and the matter in question 

revolves around tiie terms and; conditions 

of their service which does fall outside the 

jurieiction of this court given the baring

provision of Article 212 of the Constitution 

and as such instant petitions are dismissed;

being not maintainable. However, the, 

petitioners may approach the worthy 

Service Tribunal for the redressal of their 

grievance If so adyised. Albeit, earlier tiie 

status of petitioners being civil servants 

not determined, therefore, 

petitioners may avail the remedy of appeal 

within the stetutory period of limitation 

commencing from tiie date of issuance of 

the certified copy of this judgment in terms

of the Judgment of august apex court In 6ui

, ^ Raqib fchan's case 2018 SCMR 903.

COC NOS.38-M/2021 

W.P.No.367-M/2d21 . aT\&, COC No.436-

f

thewas

in
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P/2022 in W.P.NO.1335-P/2022 are 

dismissed for having become iiSfnicbJOus.

JUDO.i

I

JUDGEAnnounced, 
Dt.29/11/2022.

/
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