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o BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)
. :
i J

Service Appeal No. 7/ of2023

: 'Ami'rl Rahman S/Q'Muhémmad Sherin R/o Chail Madyan,
District Slwaf- [Sepoy No.544269).

_ et Appellant

VERSUS

1) Government. of Khyber - Pakhtunkhwa through, Chief
Secrefary, Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal

" Affairs Department, Civil Secrétariat at Peshawar.’

3) Commandant Swat Levaeleeputy Commissioner, Dlstrlct
Swat L i

....................... Respondents

- APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974,

| .PRAYER:
On acceptance of f_hi,s Appeal, Notifications No.
~SO{Police-iHD/MKD/Lévies/Misc./2020 dated
- 22.03-2021 & No. SO (Police-I)HD/1-3/Federal
Levies 2021 dated * 21-10-2021 issued by
'-resbondent No;2,'- may be declared as illegal and
the same be set aside. -Consequently, the
" appellant 'maylbe held entitled to complete- his
service till' attaining 60 years age in light of
Notification dated 14-07-2020.

: 'Alte_rnati'velly,,the impugned notifications may. be

 declared io.'be ineffective upon the rights of the
ap‘p'ellllant and he may be allowed to complete’ his
‘service till attaining 60 years of age.

LS



Resgecffullz Sheweth:

H

2)

3)

4)

5)

1.

That the appellant has. been serving as regular member of
Levies Force having a considerable length of service at his
credit (Copy of Appointment Order is Annexure “A”).

- That services of the appellant were initially regulated under
the Federal Levies Force Rules, 1962, which were non-

statutory.

That subsequently, the Governor Khyber Pakhtunkhwa,

“under "the omitted Article 247(4) of the Constitution

promulgated the PATA Levies Force Regulations, 2012.
Consequently, the Provincial Government framed Service
Rules for the Levies Force in 2013 (Copy of relevant text of
Service Rules notified in February 2013 is Annexure “B").

That Schedule-lll of the above mentioned Rules, which
provided for length of service towards retirement had certain
anomalies. Hence, the said Rules were amended in

- December 2013 and the above stated anomalies were

removed to a larger extent (Copy of amended Rules notified

~ in December 2013 are Annexure “C").

That the relevant Rules were further amended in July 2020.
Regarding the length of service towards retirement, Rule 17

‘was amended to the effect that all Levies personnel shall

retire from service on attaining the age of superannuation
i.e Sixty Years. Furthermore, Schedule-lll which provided
for certain length of service, was deleted by virtue of the

amendment (Copy of amendments notified in July 2020 are
. Annexure “‘D"). |

That the rulés. were further amended on 23-03-2021. Rule

'17,' which provided_ for retrement on reaching

superannuation was again omitted and Schedule-lil was

revived with certain amendments. Consequently, the junior



10)

11)

3

rank officials like the present appeilant would retire after

~ performing certain years of service or on reaching certain

age. For instance Hawaldar would refire on reaching 31

- years of service or 51 years of age, Naik 29 years of service

or 48 years of age, L/Naik 27 year of service or 45 years of
age and Sepoy 25 years of service or 42 years of age,

‘whichever is earlier (Copy of amended Rules notified in

March 2021 are Annexure “E").

That the above mentioned Rules being extremely
detrimental to him, the apﬁeliant filed representation before
the concerned quarters for redressal of his grievances. The
same has not been responded to as yet (Copy of
representation is Annexure “F").

That some of the personnel of the Levies Force got retired
from service on reaching certain age/completion of certain

~length of service as prescribed by the above mentioned

Rules.

Thaf the appellant along with other similarly placed persons

~ invoked the Constitutional Jurisdiction of the Hon'ble

Peshawar High Court by way of filing various constitutional

Petitions, challenging vires of the above mentioned rules.

That during the pendency of the said petitions, the
Provincial Government made further amendments in the

- Federal Levies Rules on 21 -10-2021, whereby retirement
‘age in respect of lower ranked members of the Force was

enhanced by a few years (Copy of amended Levies Rules
notified on 21-10-2021 are Annexure “G”).

That the appellant filed another representation against the

"above mentioned further amendments in the relevant rules,

which was never responded to. (Copy of memo 6f second

representation is Annexure “H”).
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That against the above mentioned Rules framed by the
Provincial Govemnment, the appellant alongwith other
simill_al'*ly'-p_laced persons ﬂled various other constitutional
petitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P

'No.337-M/2021, W.P No.338-M/2021, W.P No.333-M/2021,
'W.P'No.1252-M/2021 and W.P- No.335-M/2021) before the

Hon'ble Peshawar High Court. However, because of

jurisdictional issues, the matter was referred to a larger
- Bench. |

That in' light of the above mentioned Act, other employees

- of the .levies force filed a constitutional petition (WP No.

1281-M/2022) before the Hon'ble Peshawar High Court
Mingora Bench to the extent of tHeir re-instatement in light
of the Provincial Assembly’s Act. The petition was allowed
by the Hon'ble High Court vide judgment dated 23-11-2022

- whereby the respondents were directed to re-instate the

15)

then petit'ionérs?. It is worth mentioning that vires of the
impugned .rules were not challenged in the said petition,

~ which are being impugned fhrough the instant appeal.

14)

That a larger Bench of the Hon'ble Peshawar High Court
heard the connected petitons on  29-11-2022,
Consequently, the Hon'ble High Court decided that
personnel of the levies force are civil servants and their
employment matters would be dealt with by this Hon'ble

~ Tribunal (Copy of order dated 29-11-2022 is Annexure “I").

That being aggrieved with the impugned notifications, the
instant appeal is being filed before this Hon’ble Tribunal,

inter alia, on the fonowmg grounds:

GROUNDS

A)_'

That the |mpugned act of amending the relevant Service

"Rules to the detrlment of the appellant and subsequent

retirement. is :llegal and un-Constitutional. Hence, the same

acts are liabie to be declared as such.



B)

| IC) ~‘That after- the 25" Constitutional amendment, the new

-5

'-That it is a settled law that service rules cannot be amended

to the detrlment of pubhc sector employees. Even, if they
are so amended, the same_hawng prospectlvg effect cannot

" be épplied against the existing employees

Constitutional regime derhja'nded streamlining of the

erstwhile Triba! Areas with the rest of the Province. So

much so, Levies personnel servmg in erstwhile FATA and

- Khasadar Force were accommodated to a larger-extent

where the Prownmal Assembly passed an Act aimed at
rd

streamlining the service structure of Ex. FATA Levies:Force..

The. Act not only provides uniform retirement age i.e 60

“ years for the whole Force but rather enjoins upon the
-ProVinciaI'Government to take steps towards absorption of

the sald Levies and Khasadars in regular police.
Regrettably, the appellant has been treated in violation of

- the Constitutional “spirit, particularly after the 25%

. Constitutional amendment and subsequent orders.

D)

* That further grounds, with leave of this Hon'ble Tribunal,
* would be raised at the time of oral submissions.

It is, therefore, humbly p'rayed that on acceptance of
~ this appeal,

(i) The impugned Notifications No. SO(Police-
,Il)HDIMKDILe\}ieslMisc.lzozo & No. 8O
(Police-ll)HD/1-3/Federal Levies 2021 dated

. 21-10-2021 issued by respondent No. 2 be
declared as illegal, the same may be set aside.
- Consequently, Ithé appellant may be held
entitied to complete his service till attaining 60

years of age in Ilght W|th Notrf’ cation dated 14-
. 07-2020



6.

S Alternatwely, the |mpugned notlf cations may be
; declared to be meffectwe upon the r:ghts of the

appellant and the appellant be allowed to
,complete ‘his service t|l| attaining 60 years of
- age. . .

u) Any other remedy though may not specifically
prayed for but which circumstances of the case
would demand in the interests of justice, may

! also be granted.

_Appellan_t/& g’//f’ ;
Amir Rahman
Identified by counsels

e

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

&

/
‘Umar Sadiq Advocate% High Court

Certified that no such like appeal has earlier been filed before
- this'Hon'ble Tribunal on the subject matter.

CERTIFICATE:

Appellant

,,«}@/:’ !

Amir Rahman



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

- Service Appeal '~°-, _ “0f 2023

~_ AmirRahman............. et . Appellant

~ Government of Khyber Pakhtunkhwa and another

...Respondents

B _AFFIDAVIT

s ; ’

1, Amir- Rahman (Appellant), do hereby solemnly affirm and
declare that the contents of the above titled Appeal are true

- and correct to. the best of my knowledge and betief.

. Furthermore no such like: appeal has earlier been filed

' before this Hon'able Trlbunai or elsewhere on this subject
matter

DEPONENT

s

Amir Rahman
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE
~ TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.. *__ of 2023

' '. AmirRahman....;...;..........;..-. ............................ Appellant

) ' S
o
| deern_r_nent' of Khyber Pakhtunkhwa and another
o .

........... e ... RESpONdents

ADDRESSES OF THE PARTIES

 APPELLANT:

Amir ‘Rahman Sfo Muhammad Sherin R/o Chail Madyan,
District Swat {Sepoy No.544269). .
(NIC# - ) ' (Celk )

RESPONQENTS:

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar:.
‘ 2) Govemment of Khyber through Secretary Home & Trlbal Affairs
' Department Civil Secretanat at Peshawar
3) Commandant Swat Leweleeputy Commlsswner District Swat.

 eveverereesesnnea s Respondents

_ Appellant _/C@,” y;
~ Amir Rahman
! Identified by counsels

/&”/

~. Dr. Adnan Khan Barrlster-at-Law
o Advocate Supreme Court of Pakistan.

Umér Sadig Advocate High Court



4 OFFICE OF THE DISTRICT COORDINATION OFFICER SWAT/COMMANDANT
' - SWAT LEVIES,

!
/DCO

Comn

Dated the _/9 -/6/2010. 7

As pcr recommendalions of the Dcpartmcntal Selection

mittee, the District. Coordination Officer/ Commandant Swat Levies has been

pleased .to notify the appointment of the following candidates as Sepoy BPS -05

plus uspal allowances against the vacant post witn immediate effect:-

S/N Rame Father Name ;\ddrcn
| BABOZAI . /7
1T Aman Ul \ Khirshed Al Village. Shadars, Warkey. Mingors \/
) 2 M. Ralig M, Rashad Village: Odigram, Babuzai {Ex-Service Man)
k| Abdul Sarar Roghan Shah Nowakity Mingoris
4 Mian Sher Yousul' Minn Gul Yousal Bismiliah Mosjld No.) Gulkeds 7~
5 | Hanil Kb ~ | Bakhi Bitend Kiin Village: Gullgrem plo 5.5twif 1”7
b Rehmat Ali Parwanat Klian Muhshlz, Patht khan Khel, Manglavar "
BAHRAIN’ -
1 M. Huxsain Kastugir Khan Village. Cham Garhi, P/O Dahrain
$ M. Aliat . ‘Au\w:r FA Village. Chail, PAO Madyan
9 1 tiahih ur Rehman Sthetizad Liul Village. Shoor knt. PO Madyan
10 M Il:aq ’ . M. Nazir Vitloge, Anyan. Mankar, PO Balirain
1" Amir Rehman v * | M. Sherin Muliala, Aziz Abad, Chail, Middaysy "
12 | Sardar Hus<ain v Hanweed Gul Guliston, Chanl, P/O Madaysn L/_
13 | t3akht Almad Karim Khsn Viilagu. Chail,;p/o Madyan T
14 [ M. Haleem “ Hajl Gul Village. Zor Kalay. Bahrain
BARIKOT /!
15 Insya ur Ralwnan ' Ubaid4r Rehman Mol Yralikhel Ko \/ / :
16§ Muhosmmad Riaz Aziz ur Rehmin Moh. Wali Khel Kotn \/ -
17 Muhaounad hram Sher Dad Moh. Korimubad Kota. \/ /
18 ] Jawad ‘ Siyahosh Khan Moh. Klangori Kota !{ /"
19 | R:\him_l:‘l;hmn'l;;md s Sawdaywr . Muhella, Aboha, Scrai, Barikot l/
20 Yusen Muhmnmsd Nuik Muhamml Shah Aboh, Barlket
CHARBAGH
M fMOAL Gut Andar Muhalla, Sorsi /O Charbogh '
32 |- dhear Al Saudiwe Afi B Mali. MaimCiotibagh v e
23 | Nujeebullah 5 Sher Atzal Khan Muly: Tenkat China, Village. Chnebagh v’
2 M, Abbas Rlsu Faridoon Khan l Muh, Gulabsd Shir \/
38 1 Abdul Wahab Abdul Maula Mok, Shendmnd Golibagh
26 | Mulianunad Sadig Muhamand Raziq Noar Mahal Churbagh

1
c
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TERMS AND CONDITIONS - “ ’
1- Their recruitment will be subject to the verification of the antecedents of
the appiicant from the concerned agencies.
2- The nppumtecs will be allowed to resign the service on one month prior
. netice and in’ case of resipnution without notice, two moriths
Pay/ alluw‘mws il any shall be [ncfeited in favour of Government.
3 Their services can he terminated ot any “ime in case their performance is

found un-sutisfactory.

4- The appointees should join duties within one& wcv"c of this
order., '&’JQ

DISTRICT COORDINATION OFFICER/
. COMMANDANT SWAT LEVIES.
No. |3/t i . _/DCO

-C‘op\' forwarded to:-
1- Dirtrict Accounts Officer, Swut
2. Ofiiciols concerned, &’Q

' DISTRICT COORDINATION OFFICER/
COMMANDANT SWAT LEVIES

T



- -, .- . .
- - . . i
. - -

4
1}
.’t'
i
'

""lenmmmm.

:;mn iﬁm«e masting horby

wungmodtf fruans m appp\nuns authortty p

lnmﬂnn) ) O by the
mmam hﬂlﬂ;ﬂﬁwus}l bynd

- .
the Gﬂn‘wﬂ gtherwise mulm 2
.u\mod % thom.namulr.-

functions a8

¢ ' pqwhlntlp
. ST wm?nbagw,ﬂu.mmwmndmtmwm“
AT e T

- - Ro
wm Setin ¥ of e PATA Lovis 205
o .m'qomlﬂ-ofﬁl Bpwmma\mm@Mngm nmlr"

Ko
1% e
WO i
‘wﬂg
AN
Ry

-

. .

s ln h!'l"
sy be
al mators of ‘Ih

L] .
.
.
- ' .
- -
- = ]
-
\
y
oo
. i ) .
S |
o |
L] I.
.




ceme = TR

ety A0

i
i
P
il.



iy In exotcxso ot'
. Regulahon 2012 the Provmoxa]ly Govenunént of K.hy’oor Pakhmnkhwa is pleased to
‘rnako the following ruloa, namoly .- T .

© 7. NOTIFICATION
- Poahawai' the 4™ February 2013

0

the powor conferred by Soouon 9 of the PATA Lewes Force

$hoi-t title and commenoement. (1) Thoso nﬂos may be: called Provincially

2013,

- Adminismted 'I‘n'bal Areas (PATA) Federal Levies Force Service (Agrended) Rules,

T e (2) They shall oomo mto forco at once.

2 nennmon W) I then.e Ruioe, unless the context otberwise require, the following

oxprosslon shall havc the meaning hcrcby respoctwoly assngnod to thom, namcly -

“ia)-__-_

RS ©

’ “Appomtmg Authonty” micans the appomtmg authority specified in rule-4;

'“Commandant” means Commandant of the Force, ‘who shall be the
.‘_Deputy Commlsmoner in their respective junsdxouon, ’

' - “Doputy Comnmndani (opemnon)“ means as. Assistant, Commusxonor or..

E any. oﬂioer of the Dnstnct desxgnatod as such by the provineial governmcnt
"who shall bs Deputy Commandant (Operation) of the Force in PATA, to
, chemso ‘in his. rcspoctwo jmsdlot:on such power and perform such -
" functions as may be prescribed; and who shallbe responsible. to the

T Commandant for opemhonal matters of the Force in PATA.

Depmy Commandant (Adxmmsuatxon)“ means Deputy Commandant

Y (Admuuatratlon) of tho Foroc. who shall be an officer of the’ provincial
' govcmment or _any ofﬁoor of the District designated as such by the

provmcaal govm-nment ‘to exercise in his rcspootwo jurisdiction such |
. _powers and pe.rform such functicns as may be prosonbod and who shell be

responsxble o thc Commandant in. admmlstranon and ostabhshment

- ‘, mattorsoft.hc]"oroc mPATA

Dopartment

' “Govamm..nt moans Ihc Govcmmcnt of Khyber Pakhmnkhwa, ' 697:(

"Homo Dcpamnem“ means Provmolai Home & Tnbunal Affalrs

B " “Imhal roonntmont" meﬁns appomtment made other than by promonon or
v by transfor; o

Clw

| “Sohodule m:ans the Schodule appcnded to these rules’ é

LT AT et ST
B T L ot



o SCHEDULB-III
U SeeRulcl?

Post!kank 1 . gthofsemchge

- Subedar Major (BS-IG) .. 38 yem semce or 03 years service as Subedar Major or 60
| yoarsage wh:ohem is carlier

35. ycus service or 03 years Service as Subedar or 57 years

- 'éuwu'(BS-IB)~_
i ' |eee whmhuver is earlier

= .Nub Subedar (BS-I l) 132 years semce or 03 years service as Niab Subedar or 54
. _ L yamagewhucheverlsmﬂief

Havaidar (BS-B) ‘29 years service or 03 years service as ﬂpvaldar or §] years

- . age whnche\fer is earlier

J e SRy [ evere PR

m_cas.n; z

126 years service 01" 03 years service as Naak or 48 years age
N whtohever is garl:er

UNmk (BS-G)

23 years semoe or 03 years service as T7Naik o 45 years age |

(BS-S

20 years servios or 42 yoars age whichever is earlier J :

whnchevor is carher s J ‘
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';'N'WWMbeenphuedtom

‘__ | ¢ - ) T ol
L ' Government of Kyber Pakiturikiwa, L
.. Home & Tripal Affuirs Department — i
| AR Hawar the 12" December, 2013 o
o NOTJFICATION

¥
er amendments in Schedyle-l.of ) and Schedule-ill Rules-17 under Para of the
for PATA Levies Force, 2012 & Rule-24 of the Administered Area
AY FoderaanVHSForOeSewbﬂ(Arnended)Rule&ZOHasundeﬂ-
nu(z) Schoduu-l S ‘
- SCHEDULEA . :
. See Rule 42]
nkfom:ed!-‘orce ) L Lf'.- '
PostiRank Eligibitity for Protno | Direct \Quallﬂcatlon
) , | promotion ‘tion - | Quota
. Subedar Ma]of (BS- ~[ One year service: 100% |-
18) '_as,Subedar' L \ . \ J
2. . Subedar (BS-13] T One year servica . 100% | : \ .
. NaIbSubedar L \
. Nalb Sub&dar (BS-11) \Oneyaar 100% \ J
\iL . Hawatdar (BS-B) Oneyearseivioa _-\100% \ '
t asNakk . . \ .
.‘s Nalk-(BS-?) 1 One year service \ \ J
4s Lanca Nak -
_}6 \Lanaa Nalk(Bs-B) Onoyearsemae \ , J
7 "Sepoy (Bs-s) e 100% Wiadie Pasa:Matnc_\ R
A8 [Head Armorer (BS-&) \ year ervico \ Middle Pasa/Matric
\ ‘ . ahssistnnt ' b
100% \madté PasaMatriﬂ |

F ‘ \Aésia'tanl'mofaf.'

(85-1) - ¢

« (1) All untlorm lavy personne

nnel shall retlre as pef Schedule-ill or opt for
aivice and no extension beyond retlrement

of pletion of 25 years of regular s
SCHEDULE'—III :
. '- Ruie AT .
L S.Ho | Post/Rank R & , of . 8 for retirement
O ‘Subedar ajor (BS-—‘lB)_‘ 37 yqarS' of seryiq'a or 80 years of age whichever is eariier
35 years' of service of 60 years of age whichever is aarlie_\

i (2.' | Subedar (85-13) . .

33 years' of safvice Of.

60 years of age whichever is earller ‘

LA Nhleubedar(BS-ﬁ)
L[4 Hawaldar(BS-8) .. 731 years' of service of

60 years of age whichever is earller

28 years' ofsewlcaor

60 ysars of age ‘whichever is eartler

~a whichever Is earlief oy
e whid\aver is earller &

i
s\
H : ~ L
“ ’ =
1 - ’. 'f. -
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R BEI'I‘ERCOPY

Hommmmﬂm . ,8
7 NQTIFICATION - |
E -DatedPeshnW?f.ﬁw 14-*07'.2020

'No SO (Pollce-IDHDIl-3 In exercise of the power conferred by Sestion 9 of the
- Provmcxally Admmlstered Tﬂbal Areas: Levues Force Regulatmn 2012, the Government
“of the Khyber Pakhnmkhwa is pleased 10 dn'ect that in the Provincially Administered
“Tribal Areas (PATA) Federal Lévies: Farce - Service (Amended) Rules, 2013; the

followmg ﬁmther amendments shzll be made, namely

I -

' ‘_ R “17 Rehrement.— All Levm Personal shall retire from- service on -
- eftaining then age of Superannuatlon i.e sixty (60) years or they may opt :

| for ret:rement n.ﬂ:er oompletlon of twenty-ﬁve (25) years regular service,
. b) schégﬁx_q-m shall vbe:de!etéd;' -‘

' SECRETARY TO
_.GOVT: OF KHYBER PAKHTUNKHWA
"HOME DEPARTMENT

" Copy foroapded to -
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To be subshtuted notlficatio

GOVERNMENT OF KHYBER
TRIBAL AFFAIR

PAKHTU INKHWA
S DEPARTMENT

HOME AND

NOTlFiCAT

KDlLevlesI .Isc.rzuao -
9 ot the’ PATA \Levies

Peshnwar datad tha

Force Regulatlon 2

N
2-3-2021
of

0 exerclse
012. he provincial

{he powers o T
'1 :

d 1o direct that in the PATA Federal

s:dbedarmajqr_.tasna} '

; Gavernment of Khyber Pakhlunkhwa is, pleasa
' Levles Force Servite (Amendad) Rules 2013 lhe followlng 1urther arnendments shall
“[ bemade.namely- TR _

i _ Amg,_gd mants ¢

!i &n me sald ruies - C
1 . 1. InRui¢ 4, sub—rute (1)‘ the lonowing snatl pe substituted. namely:
‘ R B Commandanl shall be the appolntlﬁg authority for initial

, ’ S ) rabrditmenl and promation up (o the rank of Subadar . '

. IR ./'--' R ) Provided that the appointing authority for purpose of

‘ o ' | promo\ion to the posts of. Subadar Ma;ot and Superintend_en\s ghall be

;i _ Secfe\ary Hpme Depanmml ; ' '

%” ' s“ 2 For Ruie 17.the follownng shall be Substituted namely: _

E‘J - 47 ’Ratlrement, All Lavy parsonnel éhall retire as per Schedula-lll and no
L-s s : ‘ extenslon in sewica after relirpmenl shall be granted”.

: ) o s 3. _ ,F,or Sc-.hedula-l!l. the Ionmﬁng shall be substituted, namely:

SIS SRR . “ugchadulel .

L S L [see rule 17]
. 5.‘?‘0-_ \..Nam,e br-xmt-rngﬁu Qualitlcauon for promotion . : Langth-of Sarvice | \
e .. . ‘n

. TR “the, Subhegafs '
Lo B P Intermedlale Ouaimcaucm
I R Subedar (88-13) By promohdn on The basis '
T e ‘of Seniority Cum Fiiness in Five Yeras )
v . . tne following ~ mannef, 58 Subedar or\ S
RS T - s . namely: Sixt years age .
) o u'i me Perc ent (50%) whichever I8 earﬂar T S
- \ . . from amongsl the | . : '
. o . N Subedsrs ©oe
2L having intermediate | - iy
: SRR qualification; and K
(m Finy ‘percent (50%)
ts - from amongst Naib
e Subedars . having
’ .o Sécondary Sehool
g . - Certificate .
: -3 Naib Subedar (B8S-11) - By .mouon. Thity Three Years
'i } E . _ ¢f Senlority Cum Fl Service or Seven vears'-
] ¥ R l the  following manner. | Se rvics. 88 Nafb
: ; s nsmely .| Subedarnal Sl:uj Years
: e - i
‘ 1__;/ { = A
[ /'\f < . ;‘......" . K
v N A e "Zf <
R ., B I 7/( L
. . - Y A ,.',.:;-‘:\ .o
" ; , . .-..-- .l‘;?'bﬁﬁfj:ﬁf " .:“
T L fam et iy
W ot A ‘::h
- FEr



T auaicaton, 308
ST o oTF T iy Percant {50%) from| - S |
S IFUNEI U, R amongsi Hawatdars, | . T Lo

T Langth-of Service /
DS '
’I'hlngr:)nn yasrs service
: : . : : or Three years service . 1
SO B as Hawaldar o Filty
v . ' I - One yéars of age, - - .| -
whichsvac is eadilar, - - |- -
“Twenty Ning yesrs. o
gcarvice or- Three years . |
service as Naik of Forly |
" | Gightyaars of abe,: . | .
' | whichevet Is saflier, SR
Twenty Sevenysars . | |
service or Thres years
‘ . : service »s L/Naik or
o o NN § LT forty Five years of age,
b SRR (s - . -] whichever is satlier,
| Sapoy {88-05) ] 2 .« - - . T Twenty Five years . -
R PR e service or Forly Two " | -
jaars of age, whichgver
is sadier.” -

~Guallication for Promotian
- | ‘l . v .

o X . ' . ""-.'- » ,".-..'.." - 1 .‘-- -
1 3. No. - Nargil-qutﬁo.Post-l Rank
& [ Hawaar (85:08) ° 5 EEICEARCE A '

e £

e 1 O R

pe . -

o " SECRETARYTO = - =
.~ GOVERNMENT OF KHYB R PAKHTUNKHWA,
" _ HOME & TRIBAL AFFAIRS. DEPARTMENT
Tt Wt . . ! ' ' , .

“q; _P_rincipél.sielc-n':lar'y lo tl'leGovemor. KhybérPakhlunkhwa.' L

‘. % Principal Secretary to.the Chilet Mihister, Khyber Pakhtunkhwa,

C e 3 Al Adminjstrative Secretaries jo Govemment of Khyber Pekhtunkhwa. - X
L AL Registrar, Pashawar. High Court, Pashawsr. . .~ . - SR
Lo B Commissioners, Khyber Pakhtunkhwa, -~ '
To.: . 8. All Deputy Commilssioners, Khybar Pakhtunkhwa,’ A
.. -7, Provincial Police Officers, Khyber Pakhtunkiwa. =~ .~ . -
- 8. Afll.Heads of Altached Departrient in Khyber Pakhtunkhwa. Lot
. 8" PSO o the Chief Secretary, Khyber Pakhtunkhwa. - L
-..v'-;."."’.'.10’.‘ACOWﬂt'an’t,-.Gener'al,.KhyberPaRMUmhwa. c S
SRS '1-1..Dlrm;tlori-lf_1forinallon.Kh'ybe_rP'alihmnkhha. , T e
© .12, The Msinger Government. Printing & Stationery Depantment, ‘Khyber Pakhiunkhwa.
A Is requested to publish the abave Notification In the Extra Ordinary Gazette of
e T _'-.Khybelf?akhtunkhwa_ and supply 5Q copies (Printed) of the samg to the Home
. . . "Depadmesit = ST ’ e

.

. :S_ectloh Offl

aregps A R g = wbe mre am oS
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GOVERNMENT OF KHYBER PAKHTUNKHWA ,.
_HOME AND TRIBAL AEFAIRS ﬂEPARTMENT . “\

- stimuw. dnted m; 2!-!8 «2021

- In exercuse of the powers

-.Confﬂffed bv Sechon-? of -the PATA E.ewes Force Rdgulahon 2012, and in
-'v‘_conﬂnualwf\ of ' this - depor!ment nohf‘collqn No.' SO(Pohce-
'li)HDiMKDnevresMscmzo dated 224)3—2021 the I?rovmcmi Government

ot Khyber Pckhtunkhwc: is pleased 10 direct Iho!‘in the PATA Federai

_Levies Force Servuce (Amended] Rules, 2013 the follown\Lug further amendments
. Sholl be made.ncmeiy- : - . : I

. scHep }m IO
' " tenghh of Servide / Age

thm?emduﬂbeahoe?m*mmwmmquusw

s Numeoilhel’ott}

Yaors of oge whichever & porfley.
2 &JbodcrtBS-I-ll -1niny Five Yeors of service of Five Yeors' 5qwice as Subedar o Sinty yean of
_— 0ge whichever is eorer.
I NUbSLbedar[Bs ATE mhynuee'remofSeMceaSmen‘remf' servicemNaibSubedororSiﬂy
?ausolagemcnmkeanar

nkiy one feasohemceuﬂllymveorcﬂagevmlcmmis soriar,
)

~— Twentymwmsolmvic&ﬂ Imvmeyebnogawmcnevariswﬂer

5 N&ISSO&;

. lwenrv seven vecn o1 service o torry sévanyears oge whichever i eorfles.

NOTIFICATION - . RIRAEN

7 ' Sepo_f, [ﬂS-Q?] = = 'lwenry feve yeon of service o lofty tive yecnlol oge whichevet {3 sartier.
" SCHEDULE-I -
: Pos-u Runk ’ Ellg*blmy lor Promation’ = - 'Prnmcigon Direct Quaiificat]
0. S : Quotg ! Quota | on
.- s-mwama{as-lai- mmfsewgemiybedq. ) ioe%
L 4 ’ Total 21 ol senvice )
2 . Subeonr{asfld|' . mrﬂ mvlcom%ﬂboda 100%
. .. C N Tola I?vemohmk:n
B R} Naiio Subedgon {B3-11} 04 years' sevvice as Howaldor 1003,
. SR . o - .
Lo N - lotol 17 yecrs of servica
© 4| - HMowoloor (BS-0%} _mms'wgicamm R 100%
N R S Tolcd 13 years of sarvice
s | -mwsm-* Oarem'mvbumkmﬂnﬂa
A . !olam!msolg!g
6. [. 'UNmk(psOB) Oﬁyem saMceo!Sopor «
T Sepovison - | N R N S
8 |- . ueodeorer_. . Osire&s'-mm 100% $SC
' (8§-$) : © ASSBlant Armarer ! . Quailiicatian
A - [ . ! witn -
- - . : celiicata of
CL9 | Assislont Anmoret o L . 100% s5C
H L R A ) ¢ Quatfication
. , . . - . 1 with
o ’ ! certificols of
- i Almores
e i
’ L i

' SECRETARY 7O
- -cacvsmmsm OF nnms PAKHTUNKHWA
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Ay Pdnclpel secrefary 16 the Govemot, Khybeff_‘okhiuhkhwo. X El

- * 2 Piindipdl Secrefory {o the Chiet Ministes, Khyber pathtunkhwo. e
.. 3.. Al Adminlsirative Sectelarnes 1o Goveinment of Khyber Pakhtunkhwa. Ll

"' 4, Registrar, peshawar High Courl. pPeshawar. ° R P i
"8, AHLCom:mi@slp‘ner‘s.- Khyber Pokhiunkhwa. ) £

-6, All Depuly Con}t{nission'ar,s. Khyber Pukh!unklwb.' i i

- 7. Provinciol Police Officers: Khyber Pakhtunkhwo. 1

. 8. AllHeods of -Anp_chad'Deporimer'\; in.Khyber Pakhlunkhwa. i

9. PSOtothe Chief Secretary. Khyber Pakhiunkhwao. * s
10. Accountont.G gneral, Khyber Pakhiunkhwa. ’ ' .
11, Direction irtormation: Khyber Paxhiunkhwg. E
12. The Manger Gdvernment Prnling & Stotionery Degariment. Khybes
Rakhtunkhwa. He is requested.to publish the cbove Nofificotion in the Extra
- Ordinary Gazetje of Khyber Pokhtunkiwa bnd supply 50 coples (Pdnted) of :
-, thesame to ihe Home Department.. 5 g
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- PESHAWAR HIGH COURT, PESHAWAR.
' (UDICIALDEPARTMENT) -
W.P.No.470-P/2021.
" Dateofhearing — 20.11.2022.
* Barrister Dr.Adnan for the petitioners.
* Mr.Saqib Raza, A'A.G for the respondents.

———— g— —

s M ATTIQU E SHAH, J:- For the reasons
- recorded I'n- our Idg_ta_i,l-ed judgmen'g of even .
date 'In. W.P.No.38TM2021 fitied - .
-“Mqhar‘ﬁmad ‘Ghafar etc. Vs. Govt: of
. m\ybér 'Pakhtﬁnkﬁﬁaﬁ this writ petition is
dismissed. | |

¢ .
L . >
. Announced. JUDGE
J 'Dt.29/11/2022.
I C
- HONBLE MRJUSTICE LAL TAN KHATTAK, : - L
HON'BLE MRJUSTICE S M ATTIQUE SHAH & . : :
HON'BLE MRJUSTICE SYED ARSHAD ALL
| AR oot Seirobar)” TRy
.J‘I‘

T Tl
., e 14 et .
PR Rerara | S T PR AT L AR At :
gt e erad Lo edu S aledce 09 i
B e R Y e R an i

19 DEC 2022



_ Mgm ¢ Sheet -
PESHAWAR HIGH COURT PESHAWAR.

A
{

. (JUDICIAL DEPARTMENT)

C W.P.No. 367—Mf2021 with L R,
_CM Nos.1053/2021 & 1183/2022,
" Date of hearing — - 20.11.2022.
- : Barrister Dr.Adnan for petitioners.
Mr.Saqib Raza, A.A.G for the respondents.

1 1 31

S M_ATTIQUE SHAH, J:- Through this
" single jddgment we 'slha'll also decide the
-'-Iconnected ‘wit peﬁtions bearing Nos.337-
- 2024, 406—M/2021 503-M/2021, 514-
 M2021, 518-M2021, 450-M2021, 601-
| M2021, 681- M/2021, 632- M/2021, 919-
" mr2021, 968 M2021; 980- M2021, 1221-
,M;2021 1222-M/2021 1252-m021 2210-
 Pro21, 2913-P12021, 5092-P/2021 5423-
P2021, and 5424-P/2021 as adjudication
e of a oomrﬁon question of law and fact Is
o involved -in all the petitions wherein the
| peﬁtloners have cma_-llle_hged' the vires of
no_tilﬁcatioln No. 86 (Police-ll} - HD/
MKD!LeyIés!MiMQéO dated 22.03.2021
whereby on the -Sasis of impugned office

L iedee vourng Noviz . CTC
- order bearing No;128/DC/CSL  dated

ATTEgigb
_EXAM{%}

eshawar Hifh-2011t



20. 04 2021 they have been retired from

' servlce with farther prayer that they be
reinstated Into servioe from the date of their

g re'drement ie 20 042021 with all back
_' benefits. In alternative, they have prayed

- 'tﬁat the fespdndehté be' directed to treat
' themi at par'wim erstihile Federal Levies of

. _'Fedemuy Adrnlnistrated Tribal Area (FATA)

and; absorb them In polloe and grant them
full pensionary benefits.

2. .Likewise In_ W.P.Nos.333-M/2021,
o 334-M2021, 335-»1/2021, 338-M/2021,
345-M/2021, 1026-M/2021, 1035-M/2021,
1187-M/2021, 1206-M/2021, 1207-M2021,

" 34M2022, 212-W/203 and 993-Pr2022 the

~ petitioners have made the following prayer:

“On acceptance of this writ
petition, the impugned Notification
"SO (Police-ll) HD/ MKD/Levies/
Misc/2020 Is against law and the
fuﬂdamenﬁf rights guaranteed by
' the Constitution of Islamic
Republic of Pakistan, 1973, may
be declared lilegal vold ab Initio
and of no legal effects on the

" - rights of the petitioners.”
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Similarly, in COC Nos.38-M/2021 in

 WP.No.367-M/2021 and COC No.436-
' Pr2022 in W.P.No.1335-P/2022 petitioners
. seek iniistion of contempt of court
" proceedings agaiﬁét the respondents for
~_violating the order of this court dated
' 21.04.2021 pla?-,se-d in W.P.No.367-M/2021.
Ca Brlef facts of _tﬁé case(s) are that the

B petitioners were ‘appointed- in the *Swat

Levies Force" as Sepoys etc. and presently

terms and conditions of thelr services are

. regulated by “Provincially Administrated
| Tﬁbal"ﬁifreas; Levies Force Regutation 2012°
wheretunder besides PATA Levies Force.
Rules, 2012, PATA.Levies Force Service

(Amended) Rules 2013 were also framed.

Rule 17 of the Amended Rules 2013, deals

“with the retirement of personnel of the

force, which was amended vide notification

. dated 12.12.2013 in the manner that “All

the personnel shall retie as per

Scbedule-m ‘and no-!_extenslon in service

" beyond retirement shall be granted”. On

14.07.2020, vide Notification No.SO
ATTE
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et e @
- (Police-l)HD/1-3, . rule 17 - was further

a;ﬁéhded- by deleting schedule-IV as “All

. uniformed force Shaﬂ retire from service
" on :attalnmg' thé age'o'i_' superannuation

. _L'e.l Sixty (60) yeans or they may opt for
-. mﬁ_rement' after cofnpleﬂon of twenty-
. five .(2‘5)  years .L-rpgul_ar service”.
IThqféaﬂer, _Bﬁce-_ again through certain

i ':moc-ilﬂc-ations . fu_le_:,“ 17 was amended by

- giving Iife to ﬁ_ie_del'e;'ed schedule-iil of the

rules 2013 as under:l-__;h |

“Retirement; All levy personnel
shall retire as per Schedule-ll
and no extension In service
éfter . mﬁmmmt - shall be
granted.” .

o Being aggrieved from the ibid
B amendment, the petitioners have filed the
- Instant-lpet'itions-; |
5. Pursuant to the directions of this
' ooﬁrt respondents have filed their parawise
| chmmehts-, whereln Issuance of the desired
_ writs has been opposed: |

8. . Leamned - counsel representing the

" petitioners vehemently argued that the

ET e
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" impugned Notification is arbitrary, perverse,
iflegal, issued without lawful authority and

mala “fide -intention just to deprive the

petiﬁonere of their vested rights accrued in
-thelr favour hence \nolatlve of their

‘ _fundamental rights guaranteed under the

. Constitution and thue not sustainable in the -

eye of Iaw.: That the'ngh the impugned
Neﬁﬂeaﬁon was issued under the regulation
- 2012. HoWewrer. after the 25™ Constitutional
.amendment. the sal_d{: regelation does not
© hoid  fieid, therer‘ore.l the impugned
Notification is liable {o be set aside.

T 'Convereely,-' - worthy AAG

; representing the respondents opposed the

_ argumenm $O advanced by Ieamed counsel

-repres_enting the petitioners at the bar while .

arguing that after the 25" amendment the
. Provincial | Aseembly passed the
eontinuahon of Iaws Act No.111 of 2018
L through which the laws applicable to
- erstwhlle PATA were allowed to continue
lncluding "mencn‘al Administered Tribal

- Areas Lewes Force Regufatfon, 2012 and;

AFTTE ED
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*. therefore, .the. impugned Notification was

issued per law which does not require any

- -Interference by .this court In its writ
) j\l.ldodictior_l under Article 199 of the
,Coﬁotltuﬁon._ ‘F.urlhe'r, petitioners ‘are Civil
| Sowants. and; Zm'atte'r' in question revolves

| around the terms: and conditions of their

B

service which s the exclusive domaln of -
- the - Ser\noe Trlbunal as such the
N -jurisdict:on of this oourt is barred given the

'explicit proy;sion, of Artlcle 212 of the

Constitution

8. Heard Record perused
o 9.‘ ' Before disoussing merits of the case
. we deem |t appropriate to dlscuss the

L background of the matter In hand. to

property oomprehend the issue involved

- therein., It is worth rrtentioning that earlier
. the services of the 'L-elvies Force were dealt
- with under the Frontier - Imegular’ Corps
 (FIC) risles, 1962 which-was substituted by
“the "Prpwnolaf -Adm{pfstomd Tribal Areas

K l,_évies Force Régdfoﬁon,' 2012" (regulation)

and under the said regulation *PATA Levies

27,
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Force. (seMcQ) Rufes, 2012” were framed
* for Provincial Levies Forr:e While separate
service rulés were x_a'le;o framed thereunder
“for PATA Federal Layfes Force performing
 duties In “PATA" known as “PATA Federal

:"Levies. Force Service (Amended) Rules

2013. Rule 17 of the ibid rules deals with

the reﬂrem"ent, of the Levies personnel
- which was amended from time to time.

" However, . petitioners - have become

999_ﬁ$v_ed from the impugned Notification

o vide which the- petitioners' retirement age
. was éltéréd which Is challenged by them
_ thrbugh-lnstani 'pet-itioris..

: 10. - The méin_' bohténtion of the

" petitioners Is that after 25" amendment the

regulation has lost its efficacy and sanctity

and has bécome :rédund,ant. therefore, the

impugned amendment under the said

regulation. is iilegal be}ng void ab initio. It is

- worth. _mentioning that after the 25°
“amendment in 2018, both FATA & PATA
" were merged i_ﬁ the province of Khyber

Pakhtunkhwa and Federal Levies Force

. ATTES )
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* . working in FATA was merged Into the

regular ‘police of the province. Albelt, In
Malakand Division, Levies Force is st
regulated by “PATA Federal Levies Force

Service (Amended) Rules 2013 in view of

the Khyber Pakhtunkhwa Act No 111 of
' 201_9'through %Id\ ihs'!éws; prevalent in
 erstwhile PATA at the tme of 25"
: -ar'nend-mént:'_ were allowed to continue

including regulation 2012 which still holds

the field and as such the same is a valid

y ins_tm'meht.l T'herefore. impugned

. " Notification was Issued by the respondents
| with lawful authortty. .

" © 11, Moving toward . the status of the

j péﬁﬂﬁners'it' is worth niénﬁoning that earlier

this court while deciding W.P No 528-

M/2016 (tkramullah’s case) determined the

‘status of personnel of the Provincial Levies

. Force as that of civii servants in the

folioﬁing tefms:-

*19. The Provincial Levies Force
. (“Force”) was granted statutory
cover  through Khyber
Pakhtunkhwa Regulation No.1 of

ATTE
- EXAMI 1
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. {a)
)

2014 ("Regulation”). Paragraph

No.3 of the Regulation envisages

of the Force and its functions. For
ease refemnog“pamgraph Nos. 3

‘and ‘4 of the Regulation are

reproduced as under-
“3. . Power. to constitute and
malintain by the Force and Its

functions.— (1) Govemment may

constitute and maintain a Force for
performinig the following functions,
namely: . _' R

ensuring _securfty-of roads in PATA;

.ensuring security and manning of
. plquet; -

| guarding ' Govemment institutions
. and installations;

(d)

ensuring ,' secuﬂty of Jjeils and

- arrested criminals;

() .generally mafnfafhfng law and order

®

fg)

y o
)

providing mobile escort to VIPs;
anti-smuggling activities especially

timber smuggling;

destruction of licit creps;
serving of summons or procedures;
raid and ambush; and

_such other functions as Government
'may, by noftification In the official

Gazette,' require the Force to
(2)  In discharge of their functions,
officers and staff of the Force shall

ATTE
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-_be gu:dedinaccotdancewithﬂrfs '

Regu!atron and the rules,

(3} The head of the Force shalf

be Commandanr in- his raspecﬁve

. Jjunisdiction,

(4) Secmtary ‘fo Govamment
Home and Tribal Affeirs Department
shaﬂ be the competent authority of

~ ~ the Force.
(5 The Force sha.'! consist of
" such ranks and number of officers

and ' members and shall be

. constituted. in such manner as may
_ be prescribed by rulés.

(6) .The otﬁcem and ‘members of
the Farce -shall mce:ve such pay,
Ppension, aﬂowa_nces and other

" remunerstions. end shall enjoy- such
* Ieave and other privileges as may be
'presc:fbed'by rules.

(7} The officers énd members of
the Force shall wear such uniform as
may be pmscnbed by rules or

'!nstmctfons ' ‘
(8)  The ‘administration of the

Force shall vest in the Commandant
in “his jurisdiction who shall

- administer it-in accordanoe with the
. provisions .of thfs Regu!at:on, rules

and fnstmcﬂons

) (9) -The  Commandant shall
- exercise his powers and perform his

functions. under the generaf

-supervision and . directions  of

Govemment.

AT‘TES
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4, Powers and dufles ' of

-{8)

)

@

‘officers and members of the

Force.—An officer, or member of the
Force shal-
take effective measures for ensuring

. security of assigned jurisdiction and

for safeguarding against acts of
unlawful interference;

plrevent unauthorized persons and
vehicles from access to the teritorial
jurisdiction;

-take- Ieﬂac'ﬁv}e measures for

preventing sabotage, placement of
car bombs, letter bombs, dangerous
article and camiage of arms and

. ammunition Intp the restricted area;

use such arms and ammunition and

- equipment as méy be authorized by.

(@)

the ,Gommajngant or an officer

.authorized by him;

search ‘and arrest without warrant

any peison.who. he suspects of-

' endangeiing or attempting to

" the discharge of his aforesald duties;.

®

.endanger or-having endangered the
safety of an installation and may use

‘such force as may be necessary in

and . _
perform such other legsl functions as

. the competent authority may require

him to perform".

- 20. 'The_-closgl-perusai of the

Regulation would clearly show

- that the Force, is receiving its
'salary from . the Provincial

ATTESAED
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'Exchéquer and. performs the
policing service:in the erstwhile
PATA.

- 21. Having said this, we would
now refer to the crucial issue as to
© whéther the employees of the

" Force can be termed as a civil

servants and as such they cannot .

maintain a. constitutional petition

E before this Court for enforcement

. of the terms & conditions of their
. service '

22. Tng‘ - connotation ‘civil

. servant Is defined and explained
" in. respect to the Province of
- Khyber Pakhtunkhwa, in the Civil

Servants Act 1973 (“Act, 1973").

For ease referenoe we would

- referto Sectlon 2 (b) of Act, 1973,

| whlch reads as under:- :
2. Deﬁnmong.—(f) In this act,
-, unless ' .the- confext otherwise

" requires-“the following expressions

(a)
o

-shall have the meanings hereby

mspectrvsly assigned to them thaf is
fo say-—

---------------------

*oivil servant” means a person who Is

- a member of-a chil service of the
_ Province, or who holds a civil post in

_connection with “the affairs of the

va!ncq, but does not include—

: , \
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-. a person who Is on deputation to the

Province from the Federation or any

 other Province or other authority;

a person who is employed on.

" contract, or on work charged basis,

or who is-pald from contingencies; or
a person who is a ‘worker” or
‘workman® as defined - in the
Factories Act, 1934 (Act XXV of
1934) or .the Workman's
Compensaﬂon Act 1923 (Act Viil of

. 1923)"

. 23, The perusal of the definition
. would show that a member of a

- civil service ofithe Province or

who holds a- civil post In
connection with'the affairs of the

: Provin'qe‘ -Is civit servant. All

Pakistan Services are explained

in Aticle 260 of the Constitution,
‘which reads as under:-

sesedIITORVISIIIRIGISIIN
------------------------------------------------

sem‘ca of Pakfstan means any
service, post.or office in connection
with the_affairs of the Federation or

- of a Province, and includes an All-

Palastan Service, semoe in the

. Anned Forces and any other service
declared to be a service of Pakistan
" by or.under Act,of [Majlis-e-Shoora
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(Partiament)] or " of a Provincial
Assembly, but does ‘not Include
 service as Speaker, Deputy
Speaker, . Chairman, Deputy
Chairman, Prime Minister, Federal
.Minister, Minister of State, Chief
_Mmfstef;' Provincial Minister,
[Aﬂbmp}GenemlL [Advocate-
General]] ,Pa-ﬁ.‘af}ﬁent Secretary] or
[Chaiman or nfwmber of a Law
Commfssfon; Chairman or member
“of the Council of Islamic Ideology,
Specia.' Assfsfant fo the Prime

an!ster ‘Adviser fo the Prime.

anrsten Speqra! ‘Assistant to-a Chief
Minister, Adviser.to a.Chief Minister]
or member of a House or a
 Provincisl Assembly; '

-Whereas Ahicle 1240 of the
Constltution envisages that:-

%340, Subject to the Constitution, the
' apboin&nenfs to and the conditions

" of service of persons in the service

* of Pakistan shal be determined -

) U

(b) in the case of the services of
a Proi'.fnoe and posts in connection

with the affairs 6':' a Province, by or -

_ unde' of the Provinclal
,Assembfy

Explanation.- ln' this Amcfe *All-

" Pakistan Sérvice’ means & service
common fto the ngeraﬁon and the .

" Provinces, which, was In. existence
- immediately before the commencing

‘ATTE
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day or which may be created by Act
~ of (Majlis-o-Shoora (Parllament)J".

. 24. The Phrase *performing in

connection with the affairs of -

Federation or for present matter
. Province® was  elaborately
explained in° the' case of

Salshuddin_and 2_others_ys.
FErontler Sugar Milis & Distiilery
Ltd,, Tokht Bhal and 10 others
(PLD 1975 Supreme Court 244),
in the sald judgment, the Apex
Court has held: *

s -"Now, what is meant by the phrase
- “performing functions 'in connection
‘with the affairs of the Federation or a
Province®. It is clear that the
" reference is fo govemmental or State
functions, _Inquhg, in one from or
another, an element of exsrcise of
public power The functions may be
the traditional police functions of the
~:State, involving the maintenance of
. law and order and other regulatory
_ activities; - or they may comprise
" “. functions - pertalning ' to economic
deve.'opﬁ:qnf, " social welfare,
_eduéaﬂon, public . utllity service and
. other - State-. enterprises of an
" Industifal or commercial nature.
Ordinarily, thesé functions would be
. perfonned by pérsons or agencies
- directly appointed, controlled and
financed by the. State, ie., by the

ATT
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Federal Govemmént or & Provinclal
Govemment”.

- .25, Admlttedly, as evident from
. the bare reading of paragraph-3 &

4 of the Regulation, the present
~ petitioners are performing policing
- service in the erstwhile tribal area,
however, thq_lr terms and
conditiohs aref being regulating
- through Regulation No.1 of 2014
and after the omission of Article
247 from the Constitution; through
a provincial statute i.e. the Khyber
_ Conﬁnuaﬂon of Laws in the

.- Erstwhile Provincially Administered

Tribal Areas Act, 2018 (Khyber
"Pakhtunkhwa Act No. Il of 2019),
the operation of Regulation No.1 of
2014, was continued. Thus, the
essential criteria for being a civil
servant is that the person holding
" the post must perform his functions

L in connection with the affairs of .

Federatmn!Prownce and the terms
and oondltlons of his service
“should be determmed by or under
the Acl of Parhament!Provinciat

Assambly The -Apex Court in the

s _case of Eﬂmﬂgn of Pakistan
_ th h S M of

n - (In . ___Divislo

© - 'Islamabad and 2 others 0-

U ATTESZE
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| 177 Ex-DSR Muhammad Nazir
- (1998 SCMR 1081), while dealing

with the case of an employee of

" Pakistan Rangers has observed
~ that: '

7...Perusal of these rulas clearly
shows that they are all embracing,
and therefore, under the amendment

“of section 1 of the Pakistan Rangers

Ordinance, these niles would prevail

" over the Rules of 1973. The Pakistan
‘ -Rangers Ordinance was promulgated
-to . constitute a force called the

- Pakistan Rangers for the protection of

and ‘mafntenahce of order in the

. border areas. Since with regard fo the

status of the members of the force the

" Pakistan Rangers Ordinance Is slient,
- therefore, it can be safely said that
- the employses ‘of the Pakistan

Rangers -will be .deemed to be civil
servants as they are performing

" duties in connection with affairs of the

Federation- and "hence under the

 Service . Tribunals Act, 1973, an
- “appeal by a member of the Pakistan
" Rangers regarding a matter relating
' to terms and _-oohdftforis of his service

is competent before the Federel

Service Tribunal...”.

26. Simi,larlly,lv in.the case of

Commianda ] Frontler
Constabulary, ____Knyber

| -Pakhgpkhwa, Pes_hawar and

ATTESIER
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‘employees - " of

g

others .I i b anc
others (2018 SCMR 903), the

'Hon'ble Apex Cohrt has elaborately

examined service structure of the
| . Frontier
Constabulary, which is established
under Frontier, Constabulary Act
(ActXill} of 1915,  Relevant
paragraphs of the said judgment
are reproduced as under:-

“6. Three broad tests for
ostablishing the status and character
of a civil servant emerge from the

. Constitutional mandate of the afore-
'.gofngl' Articles. Firstly, under Article
' .240(3) of the  Constitution,

appointments fo and the terms and

~ conditions of. service of the persons in
the - “service of Pakistan” are be

determiried. -by or under Act of
Parfiament. Secondly, by viriue of
Article 260 of ‘the Constitution,

~ 'service of Pakistan’ means any

service, post of?_oﬂioa in connecfion

~ with the affairs_of the Federation.
. Thirdly, under Article 212(1) (a) of the
. Constitution, the exclusive Jurisdiction
to adjudicate disputes relating to the

' terms and conditions of persons; who

are in the service of Pakistan vests in

an Admlnfstraﬂvo Tribunal, namely, .

the Federal 'Se:ﬁce Tribunal, These
tests ‘aro mentioned in the

Muhemmad Mubeen-us-Salam _ case
ATTE
- EXAM
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ibid (at pp. 686-689 of the law report).
The definition - of the term ‘civil
servant’ in-.the Act adopts the

", Constitutional criteria given in Article

.. 260 noted above to rolterate that a
. _ pérson who, inter alia, holds a civil
_post “in connection with the affairs of

the Federation” including any such
post connected with defencs, o be a

civil servant. The larger Bench has in’
. this respect taken the logical step to

incorporate the requirements under

‘Afticle 240 (a) end 260 of the

Constitution as the definitional criteria

. of the term “civil servant” (at p. 682 of

the law report).
7. Having noticed the qualifying

| critéria of a civil servant under the

law, it Is-appropriate now to examine

the factual matrix of the present

controversy. The FC was established
by the- NWFP Constabulary Act, (Act-
XMy of 1915 (“Constabulary Act’).

Section 3 of. the Constabulary Act

empowers tfié Federal Govemment fo

" maintain the FCII as a force “for the
-better protection and administration of

. the external frontiers of Pakistan
_ within the limits of or adjoining North-

‘West Frontier or any part thersof.
" Section 3-A of the Constabulary Act

authorises the Federal Govemnmenit to
employ the FC outside the fimits of or

‘adjoining ' the North-West Frontier

Province in other parts of Pakistan for

CATTESEED
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‘the  befter * protecion  and

adminfstmtfon of those parts. Section

" 5(1) of the Act .'bio‘ vests the Federal

Government w:fh power to appoint
the Commandant and other persons
including the District Constabulary

" Officers or Assistant Constabulary

Officers of the force in one or more

- districts. Section 6 de!egates to the

Commandant and District
Constabulary. Ofﬁcer the power to
appoint subordinate officers in the
manner prescribed by Rules made
under 'the Act. The Federal
Govemment ‘exercised ifs power
conferred by Section 21 of the

- Constabulary Act, fo frame the NWFP

Constabulary .  Rules, 1958
(“Constabulary Rules”), in order to
provide the rarms and condmons of
sem'ce of the oﬂicers and men in the

FC.-

8. It 'will be-observed that the
matter of terms and conditions of
service of the respondent-employees
of the FC, are in the first place

* regulated- by the Constabulary Act

and elaborated pursuant thereto by

. the FC Rules. The provisions made
by the ‘Constabulary Rules are In
- furtherance of and in exercise of the

power confemad by the Constabulary
Act. Therefore, the terms and
conditions  of _service of the

-employees of the FC are prescribed |

ATTES@ﬁ
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., . -+ . inthe Actand the Rulss. The test laid
77 down In Aricle 240(a) of the
Constitution requires  that the
appointment (o and the terms and
L N conditions of service of posts in
© - = connsction with.the affairs of the
A - ' Federation and_-_of a service of
.. Pakistan shall be’ determined “by or

3 under an Act of' Parlament. The

, - " expression by or under” in Article
- 240(a) of the Constitution authorizes
the terms and bqndfﬁons of service of

a civil servant to be provided both by

statute or by statutory rules. The

provision made-in’ the Constabulary

. Act and -the Constabulary Rules,

_ therefore, satisfy the. Article 240(a)

“test. The judgment in the Muhammad

‘Mubeen-us-Salam case ibid -
endorses this point of view:-

“86.... The terms and conditions of
. service of those employees, however,
" are required to be specified under
 Article 240 of the Constitution by or
- under Act of the Parflament. Thus, the
qonc!;:sf@n woilld be that only those
- persons, who are in the service of
Pakistan, a$ discussed hereinabovs,
~ “and if their terms and conditions are
. govemed é.'tfl'er by a statute or
_ statutory rules, in terms of Article 240
 of the Constifution, can seek remedy
- before the Service Tribunals..”
27. 'Similarly, this.Court in the
case of Gul- Munir_vs. The C/7. ro




&

Frontler __Reglons
. - - Islamabad and others (2019 PLC

(C.S) 845), on the basis of law lald
downl by the -Apex‘ Court In

Commandant, Frontier
Constabulary . Khvber

| khtunkhwa, case

o (2018 SCMR 903), while dealing

with the case,of Federal Levies
_ Force, which- was established
" through  Federal Levies Force -
Regulation, 2012 having the same
str&ctﬂre of service for its
employeesfforce as provided in
Regulation No. 1 of 2014 has held
_that employees of the Federal
Levies Force whose terms and
" conditions of service are governed
unc-ller' Federal Levies Force
o Regulation‘,. 2012 are civil servants.
" Keeping In view the above, the
Foroe established under Regulation
No. 1 of 2014 qualifies the criteria
- of being civil servant in view of its
cbniposition. functions and duties
. as per law laid down by the Apex
" Court in the cases of Federation of

CATT ED | A
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Constabylary, Khyber

. Egm _' unkhwa,___Peshawar and

others vs. Gul Raqlb Khan and
others (2018 SCMR 903), thus, the

E . preliminary ob]ectlon ralsed by the

leamgd counsels for the

“respondents - Is  sustained and

accordingly, the present petitions in
view of clear bar contained in

* Article 212 of the Constitution are

not inaintaina__ble_. The present

 petitoners may - agitate their

grievances before the Provincial

Services Tribunal. However, prior to

_ this judgment, the status of present
pétitipners"bein'g a clvil servant was
- not determined and in the similar

cases, the Apex Court in Gul Ragib

Khan's_case ' (2018 SCMR 903)

' has held that:

“11. it fof!ows from the dicta lald
down above that the protection of the

border areas Is-a sovereign function
belonging to- and performed by the

Federation. The 'same duty is

_performed equally | the present case
by the FC not only on the frontiers of
' KPK Province but also by maintaining

order in other pan‘s of Pakistan. For

discharging . such  functions, the
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- provisions .of

.services rendered by the FC have
. direct nexus with the affsirs of the
" Federation. Therefore, the reasons
_given in the Muhammad Nazir case
~ (supra} fully apply here as well and we

hold that the amp.'oyees of FC are civil
servants. Insofar as the question of
competent ramsdy in respect of

. service disputes -of FC men Is

concemed, we _bolq' that in a matter
relating to the terms and conditions of
service of the respondent-employees

_ of the FC, an appeal before the

Federal Service 'f_'dbunal is avallable to

them as the exclusive remedy under

the law. Accordingly, this remedy may
be availed by them within the statutory
period df fimitation commencing from
the date of issuance of certified copy
of this judgment.- All these appeals

- filed by the appeliant-Commandant,
'FC are according allowsd in above

terms”,

When case of the petitioners (PATA

-Federa.' Levfes Force) was examined in
| I,juxtaposihon wnth the mencfal Levies
. Forcel and Ilb;d]udgmgnt, we observed that
" gervice ofboth #he forces is govemed

" under the rules '56 framed under the

- Tribal Areas LeV:'_eé Force Regulation,

" ATTES
. EXAMINER
.Peshawar 911/ ourt

*Provincial Administered
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. 2012, ‘Therefo‘te.‘ we believe that the
" status of petitioners is that of civil servants
~ for all practical and material purposes, and

- '_a.s such, the rnatter of terms and;

condmons of their eennoe squarely falls

~ outside the amblt of writ jurisdiction of this

oourt glven the expllcit ‘bar contained in

. Article 212 of the Constitution. As eariier
Ildlswssed servlce rules of the petrtioners -

o (PATA  Federal Levies Force) and
- Provinclal. Levies Force both were framed

under the - provisions of “Provincial

Admm'istemd 'Tribal Areas Levies Force

-Regu!ation,' 2012 and through the ibid

' judgment the personnel of Provincial

Levies Force _were declared as Civil

-Servante ‘after exhaustive|y. discussing the
_rnatter of Lewes Force performing thelr

k '. dutles in PATA. Therefore :on the same

premlse. we heve no,hesntatlon to hold that

the petitioners are Civil Servants as their

" service fulfils thé entire criteria of Civil

Servants ‘50 provided by the law. Leamed

counsel repll'es:enting- the petitioners could

ATTES
EXAMIN
. ‘Peshawar Hi Eourt

L e

C ¢

/



2%

riot'__disﬂngui-sh 'thgll status of ' petitioners

(PATA Federsl ‘Levies Force) vis a vis

Provmcfé! Leai/y Forcein any manner. Both

forces ‘are performing their functions in the

_ ,sém_s area for the.same object and;

" purpose, and both are being maintained

through ™ the prdifincial exchequer.
Therefore, the matters arising out of the

terms éndi conditions of service of the

*" of Article 212 of the Constitution.

So far as the contention of petitioners

that they have challenged the vires of the

'lmpugnéd Notification - and as such the

same are not amenable to'the |urisdiction

of the Service Tribunal Is concerned,

suffice it to state that it has long been

settled that 'Servlc_e;:_Trlbunal has ample

jurisdiction to deal with the issue of vires of

scnm 253 NATTONAL ASSEMBLY
' SECRETARIAT ﬂ)rough Sectrary V.

MANZOOR | AHMAD and others.

ATTes?
EXAMIN
Peshawar High €gurt

_péﬁtloners- are only amenable to the .

" jurisdiction of the Service Tribunal in terms

' thé law and ru-les- frafﬁed thereunder, 2015

ke
L



|
|

s

: .

Therefore, the Eo.nienﬂon so agitated at the
baf is hismnoei@ and és such repelled. |
I_ . -ln.__ view -thereof, the status of |
'petitldne.r_s has been “declared as that of
, Civii Sénfants -ana the matter in question
| _Ill'evolveé arodnd_ the ﬁérfns and; conditions
 of their sefvice which does fall outside the

' jurisdiction of this court given the baring

provision of Article 212 of the Constitution

and és_st_:ch ilnstént petitions are dismissed;
b'elng- not maintéinabie. However, the

~ petitioners may approach the worthy
. Service'fnbunél for the redressal of their

| grievance If so advised. Albeit, earlier the

st‘atus. of petitioners being civil servants

'was ~not determined, therefore, the ’

petitioners may avail the remedy of appeal
within the statutory. period of limitation

commencing frorn the date of issuance of

“the certified copy of this judgment in terms
. of the judgmént of august apex court in Gu!

' Raqlb khan's case 2018 SCMR 903,

- COC  Nos.38:M/2021  in

. W.P.N0.367-M/2021. and; COC No.436-

SRR ATTEED
S EXAMI
) ' Peshawa; &ourt



Pr022 in- W.PNo1335-P/2022 are

| dismissed fdr ha\'(lnd Ié_e’come infructuous,

-Announced. .
. Dt.29/11/2022.
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