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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

- Service Abpeal_ No. ‘ g __ of2023

 Fazal Moula SIQ_ Akbar 'Khan Rio Nasar Khel Saidu Sharif,
 District Swat [Sepoy No.538827].

............................. Appellant
. . VERsus

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
" Civil Secretariat at Peshawar. - .
2.); Government of Khyber 'through Secretary Home & Tribal Affairs
| Department, Civil Secretariat at Peshawar.
3) Commandant Swat Levies/Deputy Commissioner, District Swat.
' - [T Respondents
APPEAL UNDER SECTION 4 OF

. THE KHYBER PAKHTUNKHWA SERVICE
- TRIBUNAL ACT, 1974.

P

PRAYER:

On acceptance of this Appeal, Notifications No.

SO(Police-ll)HD/MKD/Levies/Misc./2020 datetd

~ 22-03-2021 & No. SO (Police-i)HD/1-3/Federal

Levies 2021 dated 21-10-2021 issued by

respondent No.2 _may be declared as illegal and

" the. same be- set aside. Consequently, the

. appellant may be held entitied to complete his

-ser'vicé ti'lllfattainihg 60 years age in light of
Notification dated 14-07-2020.

‘Alternatively, the impugned ndtiﬂcationSemay be

declared to b’e ihe'ff‘eCEive upon the rights of the

| a_ppelllant and he -ma,y be allowed to complete his
- service till attaining 60 years of age.
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Respectfully Shewéth: '

_That the appellant has been serving as regular member of
~ Levies Force having a considerable length of service at his
~ credit (Copy of Appointment Order is Annexure "A").

That services of the éppéllant were initially regulated under
the Federal Levies Forée'.Ru!es, 1962, which were non-
statutory. |

. That subsequently, the Governor Khyber Pakhtunkhwa,
under the omitted Article 247(4) of the Constitution

promulgated the PATA Levies Force Regulations, 2012.
Conséquently, the Provincial Government framed Service
Rules for the Levies Force in 2013 (Copy of relevant text of
Service Rules notified in February 2013 is Annexure “B").

That Schedule-lll of the above mentioned Rules, which
provided for length of servi?::e towards retirement had certain
anomalies. Hence, - the said Rules were amended in

December 2013 and the above stated anomalies were

“removed to a larger extent (Copy of amended Rules notified
~ in December 2013 are Annexure “C”").

Thét the relevant Rules were further amended in July 2020.

Regarding the length of service towards retirement, Rule 17
was amended to the effect that all Levies personnel shall
retire from service on attaining the age of superannuation
i.e Sixty 'Years._Furthermore, Schedule-lli which provided
for certain tength of servipe, was deleted by virtue of the
amendment (Copy of amendments notified in July 2020 are

~ Annexure “D").

- That the rules were further amended on 23-03-2021. Rule

17, .~ which .provided- for retirement on reaching

‘superannuation was again omitted and Schedule-lll was

re\(ivé_d with certain amendments. Consequently, the junior
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_ rank officials like' the present appellant would retire after

performing certain years' of service or on reaching certain

age. For instance Hawaidar would retire on reaching 31

yeéré_ of service or 51 years of age, Naik 29 years of service

or 48 years of age, L/Naik 27 year of service or 45 years of

‘age and Sepoy 25 years of service or 42 years of age,

whichever is earlier (Copy of amended Rules notified in
March 2021 are Annexure “E”).

That t'lhe' above mentioned Rules being extremely

, dg{fim?htal t'olhim, the appellant filed representation before

the 'géncérned quarters for redressal of his grievances. The

same has not been responded to as yet (Copy of

~ - representation is-Annexure “F”).

That some of the personnel of the Levies Force got retired

from service on reaching certain age/completion of certain

‘ I_ength of -service as presc'ribéd by the above mentioned
" Rules. -

That the appellant along with other similarly placed persons
,invoked the Constitutional Jurisdiction of the Hon'ble

| Peshawar High-Cour_f by way of filing various constitutional

Petitiohs, challenging vires of the above mentioned rules.

10) . That du'ring the pendency of the said petitions, the

_ Provincial Government made ft_.lrther amendments in the

Federal Levies. Rules on 21-10-2021, whereby retirement
'age in respect of lower ranked members of the Force was

enhanced by a few years (Copy of amended Levies Rules
notified on 21-10-2021 are‘Annexure “G”).

: 11) That the .appellant;ﬁléd another representation against the
o “above mentioned further a‘mendme‘nts in the relevant rules,
- .which was never. responded to. (Copy of memo of second

" representation is Annexure “H?).
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12) That against the above mentioned Rules framed by the
o Provincial Gover’nment;' the appellant alongwith other
similllarly‘ placed persons filed various other constitutional
 petitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P

' ‘No.337-M/2021, W.P No,338-M/2021, W.P No.333-M/2021,

~ W.P No.1252-M/2021 and W.P No.335-M/2021) before the
_-_Hon’bie Peshawar 'High Court. However, because of

jurisdiction'al issues, the matter was referred to a larger
Bench.

13) That in light of the above mentioned Act, other employees
| of the levies force filed a constitutional petition (WP No.
: 128.,1-M12.022)I"bef0re 'theff',Hon’bIe Peshawar High Court
angora Bench to the eﬁtept of their re-instatement in light
_of the Provincial Assembly's Act. The petition was allowed
by the Hon'ble High Court vide judgment dated 23-11-2022
~ whereby the respondénts were directed to re-instate the
then petitioners. It is worth mentioning that vires of the
impugned rules were not challenged in the said petition,
“which are being impugned through the instant appeal.

14) That a larger Bench of the Hon'ble Peshawar High Court
Jheard the connected - petitions on  29-11-2022.
- Consequently, -the Hon'ble High Court decided that
pe'rso'nnel of the levies force are civil servants and their
employment matters would be dealt with by this Hon'ble

" Tribunal (Copy of order dated 29-11-2022 is Annexure “I").

15)- That being 'aggrieved with the irhpugned notifications, the
' instant appeal is being filed before this Hon’ble Tribunal,
inter alia, on the following grounds:

GROUNDS:

A)  That the impugned act of amending the relevant Service
- Rules to the detriment of tHe appellant and subsequent
| . retirement is illegal.a'n'd.uf}-Constitutionai. Hence, the same
o acts are liable to be__deciared as such.



~ B)  Thatitis a settled law that service rules cannot be amended

C)

D)
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to the detriment of public sector employees. Even, if they

" are so amended, the _same having prospective effect cannot

be abplied agains.f the existing employees

That after the 25" Constitutional amendment, the new

‘Constitutional - reginhe ‘demanded streamlining of the

erstwhile Tribal Areas with the rest of the Province. So

“much’so, Levies personnel serving in erstwhile FATA and

Khasadar Force were accommodated to a larger extent

‘where the Provincial Assembly passed an Act aimed at

streamlining the service structure of Ex. FATA Levies Force.

The Act not only provides uniform retirement age i.e 60

'years for the whole Force but rather enjoins upon the

Provincial Government to take steps towards absorption of

the said Levies and Khasadars in regular police.

e

Regrettably, the appellant have been treated in violation of

~ the Constitutional spirit particularly after the 25"

Constitutional amendment and subsequent orders.

That further grounds, with leave of this Hon'ble Tribunal,

' would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of
this appeal,

(i) The impugned Notifications No. SO(Police-
INHD/MKD/Levies/Misc./2020 & No. SO (Police-
H)HD/1-3/Federal Levies 2021 dated 21-10-2021
issued by respondenf No. 2 be declared as illegal,
the same may be set aside. Consequently, the

- appellant may be held entitled to complete his
'se_rvice till attaining 60 years of age in light with
Notification dated 14-07-2020.

' Alternatively, the impugned notifications may be
‘declared to be ineffective upon the rights of the
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ap'pellant and the .appellant be allowed, to
complete his serwce tztl attammg 60 years of age

u) Any other remedy though may not spemt’ cally
prayed for, but which mrcumstances of the case
would demand in the mterests of justice, may also .

Appellant /@rig/ el

_.Fazal Moula
i ldentified by counsels

)

_ Dr Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan,

TR

Umar Sadiq Advoeate High Court

be granted

. CERTIFICATE: |
. Certified that no such like appeal has earlier been filed before
this Hon'ble Tribunal on the subject matter.

Appeli %)

. | : 'Fazal Moula
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BEFORE THE. KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Seni_i;'cé Appeal .No.‘ o of 2023

' Fazal Moula

e, ':'.'. e et Appellant

| " Government of KhybérIF’ékhtunkhwa and another

B s Respondents

| ’AFFIDAVIT'

. Fazal Moula (Appeilant) do hereby solemnly affirm and

* declare that the contents of the above titled Appeal-are true

and _cor_rect.to_the__bgst of my knowledge and. belief.

'Furth}afmore. no such like appeal has earlier been '-ﬁled

~ before 'this Hon'able Tribunal or elsewhere on this subject
mater |

DEPONENT-

T sl

Fazal Moula

CATTESTED
//mi\i ﬁf}?}“‘w

xq:ﬁ' qcLoourts § Lf?,x\

-‘i 74



4
BEFORE THE KHYBER PAQUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

o Sem‘ce Appeal Ne. ____of 2023
o F'ezaluMeulla .......... ............... e .....Appellant

Government of Khyber Patklhtunkhwa and another -

....Respondents

" ADDRESSES OF THE PARTIES

'_ APPELLANT:

Fazal Moula Slo Akbar Khan Rlo Nasar Khe! Saidu, Sharlf
Distnct Swat [Sepoy No. 538827] ‘
(NIC#1 5602 0459952 3) - (Cell# )

RESPONDENTS

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar. -
2) Government of Khyber through Secretary Home & Tribal Affairs
Department Civil Secretariat at Peshawar.
- 3) Commandant Swat Leweleeputy_Commlssmner, District Swat.
| a e, Respondents

, S o - Appellant %/ W
: S " Fazal Moula |
Identified by counsels

e

~ Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

&@;}

Umar Sadiq Advocate High Court -
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OFFICE OF THE DISTRICT QOORDINATION OFFICER SWAT[ COMMANDANY

-No.

/'5:? 4'3 /DCO

<.

\-

'ORDER.

"As

per

SWAT LEVTES

recommendations

. ”
Cated t_he‘ A3 _/6/2010.

of the Departmental Sclecndn

© Committee, the District Coordination Ofﬁcer/Cormna.ndant Swat Levies has bccn

plcased to not1fy the appomtmcnt of the following canchdates as Sepoy BPS-05 as

chhrucal Staif plus usual -a]lowanccs against the vacant post with immediate cffect:-

.| S.No . Name Father Name . - Address
Coolt
1 Amjad Ali Usman‘Ali Walk:ly Shahdara. Mingora, Swat
2 Sami Ulluh Mian Gul Bostun Near Girls College Vil & PO Saidu Sh-ml’ -
Plumber
.3 Islam Ullah Rustam Zaman Afsur Abad, Saidu Sharif, Swat..
‘4 Riaz Ahmad Hameed Gul Nevr chail P.O Madiyan, Teh. Bahrain
. Dis:ret Swalt.
Carpenter . : :
S Barkat A'Ii Khan B-uzarg Jameer l(hnn' Moh. Dag Bazar, Bahrain .
6 Mian Umar Khan Juma Khan - Skha £hena Amaniot
7 Muhammad Rasool tuhammad Aziz Gu‘kada Nu. | Saidu Sharil, Swat.
, Khan ' ’
Electrician
s - | Farman Ali *Said Faqir Nasar Khel Saidu Sharif District Swat.
2 Sana Ullah Janullah -~ Mo, Afsar Abad P.O Saidu Sharif District
. Swat
10~ | fhrahim Khan Muhammad Zarin Khan | Minzora Swat .
11 Akbar Shah’ Zahir Shah Moh Musa Khel Naway Kilay Mingora,
. : District Savat
Tailor '
12 Sajjad Ahmad Farid Gul Moh Zorr Cham Saidu Sharifl District Swat
13 Sher Alam Haidar Zaman - Moh. Nasar Khel Saidu Sharif District Swat
“ 14 | Rahmat Al ] Ali Rahman Moh. Molvi Abdul Manan Rahim Abod
: Mingora District Swat
| Sweeper \ '
. . 15 | Shah.\WVali Shah 2"..'1mccn Khan Moh. Usamian Khel Amankot District Swat
16 Muhammad Rahim. Fazal Karim Bashigrain P.O Madiyan Tch Bahrain
/
. W Zia Uliah Jan Atta Ullah Jan Mclr. Zorr Cham Saidu Sharil, Swat
. . ')
i8 Imran Ullah Aziz ur Rahman Mch. Marghazar, Tawn, Mingora Gwat
Cobbler .
19 | Naimat Gul Rahim Gul Geli Gram P.O Saidu Sharil District Swat
Dhobi: - .
T %0 - | Abdul Bari “Abdul Khahy Aluar Abrd, Saidu Sharil, Distt. Swat .

et

‘..".



Gardener e T i T ) —
,21{ ) Muhamm.ad Nacem | Muhammad Igbal réﬂr_nhl Khona Cham P O Saidu Shanf District
. : : = wa
b Mas"ox_l Y
.22‘. Shafi ur Ral:nmn.n -, | Shamsul Ari_1in Bar;m{ Akbar Abad, Mingora Sw-\t -
23 - -idna.n ‘ ' Pervesh Khan ‘ 3 | Moh. Usman l(hcl Amankot, Swat =
. 24 ‘ Umar Zada - '~ Arsala.Khan | o . Mol' Shahid Abad P.O Saidu Sharil Swat’ “
Dhobi .
‘ ‘2_5 Abdullah . ) Guld - Muhala, Matikhel, Kot
) - o 53 - ' i , b
, 26 .)"\sad_ Khan '_ ‘ Sarfi?.raz Khan _ Moh. Mat Khcl Amankot, Swat
*" | Painter N .
_27‘ ' Haidaf Ali - Ziarat Gu! - I . Sohrab Khan Minéora Swat
2?8: Fazal Mau!n' K Akbar IKhan N Moh. Nﬁ'-*.nr I(hcl Vill & P. 0 Saictu Shaorifl
: ! . Swat
. Barber
‘ 3‘_9 | Afzal I.(ha_.n Muhammad Rasool Khan Mch. Bostan Khcl Ingnlro Dherai, Swat
: 30 - | Ajmal T"—"| Sher Bahadar Mch. Dawlat Khel Amankot, Swat
) ' 'r v . N i ., -t .
“ '( ‘ ' .
* " TERMS mm con'rlom
1- " Thmr rccrmtment will be S\.‘lbj{:Ct to Lhc vcnﬁcatlon of the- antcccdento of the
' _apphca.nt {rom. the conccrncd agcncuas
A ~ : :
.- 9- . The appomtces will be allowcd to rcsxgn the service on one month prior notice
.. and'in casc of. rcslgnatxon without notice, two months Pay/allowances if any
‘ shali be {orfeltcd in favour of Govcmmcnt .
3- .’[‘hc:u3 services can be tcxmmatcd at ;—my time in casc their performance is found
o qn—sahsi‘actory ' - - :
4- ° The appmntee's should join dut:cs mthm one week of the issue of this order.
.
C . DISTRICT COORDINATION OFFICER/
) ' ’ S ; ANDANT SWAT LEVIES SWAT
/526‘}‘65- COMMAND
No. DCO .
4
Copy,forwarded to:-
RS i- District Accounts Officer, Swat. :FC
9. Officials concerned. . - - ‘ é/
R o L , DISTRICT COORDINATION OFFICER/
oo ’ Cohe Lo COMWDANT SW’AT. LEVIES SWAT
\

LI IRTII N Y
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In exumsc of thie powar confetrod by, Section 9 of the PATA Levies Force
'Regulanon 2012 ﬂle vamcmlly Gmernmdnt of Khyber Pakhmnkhwa is pleased to

1 'mnkcthe fqllowing rultm, namcl'.':"‘

$hort tltle and commentement- (1) Thcse mles may be- called Provincially
- A.dminm Tribal Areas (PATA) Bedm; Levies Force Service (Agnended) Rules,
1 ':2013 - |

o (2) They shall eoma into fome at once.

Deﬁnltion:- (1) In thﬂe Rnies, mﬂm the contcxt otherwise reqt.u:e, the follovging
S upraslon shall ha.vc the mamIng hcn-.by xespcctlvely asslgned to thcm, namcly -

g taj ':' “Appomtmg Authority" h‘uuns the appomtmg authority speclﬁed in rule-4;

_,(h) Commnndant" means Commandant of the Force,."who shall be the ‘

Commxmm in their tupecﬂve jurlsdicnon,

- ( ) Deputy Commndant (Opemhon)" means AS, Amstsnt COmmlss1oner or '.'.-l.
IR Lo . -.f-‘; :-': " amy. oﬁeer ofthe Distnct designated as such by the promcnal govemment
. P _’:'_‘_- = viho sha.ll be Deputy commmdant (Opemtlon) of the Force in PATA, to

. "exercise .in his. respective: junsdmtmn such power and perform such

funchons asg may be prescnbod and who shali-be responslble to the
Commmdant for aperahonnl rnnttcrs of the Force in PATA.

e (@) Dcpmy Commnndant (Admnmstmuon)" means Depmy Commandant

i (Admmmuauon) of the Force, who shall be an ot'ﬁccr of the provincial
Tt pmvmcml gnvemmtmt ‘to exercise in his respective jurisdiction such

VP IR responsible o thc Commnndant in. admxmstratmn and establmhment
T mamofﬂwFommPATA

RV | A
= (e) “Gow:mr'-m" mama the Govcmment of Khyber Pdkhmnkhwa'

e o “Home Depanmem medns Provmcwl Home & Tnbunal Affalrs
’,-__.'j ' D¢Pﬂm=ﬂt: |
o _ “lmhalmnnunmt"mmsﬂppomunmt made othertlmnby promonon or

) Schﬁdlﬂe"meamﬁwSuhedMenppendedtothesemles

L

govemmmtormyofﬁwofﬁmmsmmdmpmdassuchbythc"

powmmdpafomsuchﬂmehonsasmaybepmmbedand who shall be

eTT
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Pcﬂmmr. duted the 21-18-2021

' NO: SO(POUICE-INHD/1-3/FEDERAL 1EVIES 2021:- In ekerclie of the! powers

COﬂ'Bﬂin by Sechon-? of -the PATA tevies Force Re{gulohon. 2012; and in
R coniinuahcﬁ

pf," ,l_his‘ depoﬂmem! nolIf‘cuhqn No.! SO{Pohce—
:“)anMmﬂBVieistcmm “dated 22-03-2021 the Provinciul' Government

of Khyber Pckhiunkhwcu is pleased 10 c;irect fhat & in ihe PATA  Federal

“Levies Force Servlce lAmended) Rules, 2013, the follong further umendments

'_ Shcll ber made. ncmely -

‘SCHED 3

S, Nomoﬂho Post {" - \angth of Servide / Age

No. ‘L ‘Rank’ . .o '

U mwias.m " ThXly Saven Yeor ol sevice of Tves Y60 Sarvice O SUDOGOr MoKr O Sy |
M . Years of ope whichever it eotier, . :

2} Subedar (BS-14) - Wty Five Years of service o Five Yeors® w:aussmedorusmywmoi

ogemicnemsmla

T | e sipedoresiu -

Thily Tiwee Years of s-ulcqotSavan'reatf wﬂcaesNdbSubedororsw
?usolooewictwkuulu

S Howaidor (B5.05]

Imlrmmolmuuummdmvﬂcmukm

15 oW, (65081

. Iwenm-myea:olsm:au MMMMWHBMEG

4

N ,w{m'(a_s-oey

. 'I\N'Eﬂl'f seven yocﬂm 380CS OF {Orly $VETUYEDrs 00e whicheyern earier.
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tmwrwqrmqmaWMayeqdogemmbm.
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* 1. Pdcipel Secretary 16 the

1

Governor, Kyber Pakhiunkhwa.

2, Prindipa Sectefory to ihe Chief Minister, Knyber pakhtunkhwo.

Alt Adrninisirative Secretaries 10 Goveinment of

) Registrar, Peshawar Hight Count, pashawar.

" §.: Al'Comymissioners. Khyber Pokhiunkhwa. : .
All Deputy Commiissioners, Knyber Pakh!unkm\(h.' :

-b.
- provincial Police Officess. Knyber Pokhiunkhwa

8. ,
-9, PSO tothe
10. Accountant Ganeral,

T, 3.‘
' 4._

Chief Secretary. Khybet Pakhiunkhwa. *
r paknlunkhwa. i

11, Direction intormation: Khyhet Pakniunkhwa. b
L 12.The Manger Gaverhment prinfing & Stationaty De;‘gi

", thesometo fhe

‘Pokhiunkhwd.

He ls requested fo

pubfish ihe abov

Ordinary Gazet}

& of Khyber Pakhiunkhwa and sup
; 1

Home De_pnﬂmepi.. '

.

Al Heqads of, Altached Deparimeri in.Khybet Poxhiunkhwa.
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PESHAWAR HIGH COURT PESHAWAR.
' (JUDICIAL DEPAR'I'MBNT) '

L 'WPNo367-M/2021 with IR,
SRR ‘QMEQ;,]%B@ZI&IISSQ&Z
. ‘Date of hearing — .','29.‘_11.2022. |
| Barﬁsher Dr.Adnan forﬁehﬂodeﬁ '
. Mr. Saqlb Raza A.A,G forthe respondents

i M_AIEQHE_MH._Jc mrough this
B "slngle judgment. we shal also decide the
-connected wit peﬂtlons bearing Nos.337-
Mozt 40&»1/2021 503-M/2021, 514--
:MO21‘- 513..\4/2021 450-M/2021, 601-
- Mr2021,; 681-- M/2021 632- M/2021, 915-
"'"M/2021 966 M2021, 980- M2021, 1221-
- 2021, 1222-M/2021; 1252-M/2021, 2210-
" Pro021, 2913-P12021, 8092-P12021, 5425-
. ; 'P)20-21,I,an&'_54-£_24-P/2I021 a's' adjudication
“of a oomlr;uon'- question of law and fact is
in'votv'ed' in all the péﬂt_lpns whereiﬁ the
. pgtitionérs__- have ,tzz_liallenged the vires of
:‘ notification "No '-sd (Police-ll) HD/
?Ml(DlLeviesfMlscl'ZOZO dated 22.03.2021
| .whereby on the. basls of impugned office Cq’
- {'order ‘bearing No.128/DC/CSL - dated b

ATTESEE
oo EXAMINER
eshawar Hj burt

»
.
'
. -



; 2004.2021, they have been retired from
- servico with further prayer that they be
*reinstated fnto service from the date of their

o reu}&mem 14;‘“'2'004;2021 with all back
. beneﬁts In alternatxve they have prayed
.-'.that me respondems be directed to treat
- :',them at par with erstwhlle Federal Levies of

" Federally Admlnlstrated Tribal Area (FATA)

. and; absotb them in police and; grant them

 q§mmmmmmmmwm

"2, . Ukewlse in’ W.P.Nos.333-M/2021,
| 334M2021, - 335MR021, 338-M2021,
-_-345-Mf2021 1026-M2021 1035-M/2021,

| '1187-M021 1206-M/2021 1207-M/2021,
o $4-M/2022, 212-W202 sind 993-P/2022 the
' "_'péﬁﬁohers have made the following prayer:

- %On acceptance of this wrlt
-pnmnknntheﬁnpubmudﬂbﬂﬁbaﬂbn
SO _(Pollcey ‘HD/ MKD/Levies/
- 'Misc/2020 is against law and the
.' .fundamenta] rights guaranteed by
. the - Constitution  of Islamic
| 'Ropubﬂc of Pakistan, 1973, may
be deciared lllegal void ab Initio
and of no legsi effects on the
- rights of the petitioners.”
CATTE
EXAMINE
: PeshawarH

Court



- éimnany, In COC Nos.38-M/2021 In

. :'IWPNo 367-M/2021 and COC No.436-

| P/2022 in W.P.No.1335-P/2022 petitioners

:' seek inltiation of - contempt of court
‘ "'prooeedings against the respondents for
| -"-.'ylo.laﬁng the - order of this court dated

: '-21-;64.;_2021 passad i W.P.No, 367-M/2021.
R Brleffacts Ii:il-' the case(s) are that the
'.-;‘_-I'petitlonefs were eppolnted in the “Swat

L Levies Foroe as Sepoysetc and presently
' ' terms and oondilions of their. services are
,-regulated by 'Provlnelally Administrated

Tribal Areas Levies Fonoe Regulation 2012
- '."whereunder besldes PATA Levies Force
o Rules, 2012 PATA Levies Force Service

: (Amended) Rules 2013-were also framed.

- Rulé 17 of the Amended Rules 2013, deals
| wlth the retirement of personnel of the
s fforoe which was amended vide notification
o _-:dated 12.122013 In the manner that “Alf

.-the personnel shall mﬂre as per .
B Sc_hedu!e-lll_ and no extension in service
" beyond retirement shall be granted”. On

- 14.07.2020, ' vide :Neﬁﬁeeﬁon No.SO

ATTE 0

‘EXA

Peshawar ourt



e .(Po!ioo-ll)HDH-a mle 17 was further
s amended by deletlng schedule-lv as "All

3 unfformed force shall retire from service

on attalnlng the age of superannuaﬂon'
: .“’ Sixty (60) yeam or they may opt for
_-'reﬂrement after compleﬂon of twenty-
| -ﬁve (25) yeam regular service”.

: Thereaﬂer onoe again through certain

-- modlﬂoetlons rule A7 was amended by

fgivlng lite to the. deleted schedule-ll of the
” rules 2013 as undor'- . )

' "Reﬂrement: All levy personnel
shau retfre as per Schedule-ill
and no -extension In service

_ aﬂer reﬂrement shall  be
'granﬁed 7

4 Being aggrieved fom the Ibid -
amendment ﬂ\e petltioners have filed the
Insiant peﬁhone

L 5. ' Pursuant to the directions of this

oourt respondents have ﬁled thelr parawise

o oommento wherein Issuanoe of the desired
': : wrlto has been opposed

- 6 Leamed counsel representing the
_.petftjonere' yene;nenﬂy argued that the

B ATT@ED
EX R

Peshawar Nigh Court

@



oy

’Impugned Noﬁﬁcaﬂon Is arbltmry, perverse

. llegal; issued without fawful authorlty and
= '--ma‘la_ fide mtention _just ‘to . deprive the.,
N petlthuers of their vest_éd"ﬂﬁhts accrued in

their favour hence violative of their

- fuhdarﬁeutal ights. guaranteed under the
B '.'Consﬁtuhon and thus not sustainable in the -
I-"_“eye ‘of Iaw That though the impugned
- *‘ Noﬁﬁmﬂon was issued under the regulation
2012, Haweverafter the _25"‘ Constitutional
' 'a‘rhenc_lmeﬁi. the sﬁlc_l requlation does not
* hold " field, therefore, the Impugned
- Nauﬁcaﬁén' is nénie to be set aside.
o Conversaly;  worthy ARG
. represent!ng the respondents opposed the
L arguments 80 advanced by Ieamed counsel
represenﬂng the pehtloners at the bar while .
L arguing that aﬂer the 25"? _ar_nendment the
- _-' Provincial “ Assembly passed the
-- ',-"oonﬁnuaﬂon of laws A&t No.111 of 2019
'mrough which_ the. laws applicable to
‘." rstwhiie PATA were allowed to confinue
'lneluding “Provinclal Administered Tribal
|- Areas Leviés For,qe Regulation, 2012* and;

: ATTE E '
EXAMI
- Peshawar H ours




therefore Imeilrl'ﬁplu:gﬁsd Notification was
is'stiéd per law which does not require any
o -'Intsiferenee by this_ court In its writ
| .jurladicuon undsr Aticle 199 of the

COnsﬁtution Further petitioners ‘are Civil

.Servants and ‘matter in question revolves -
_around the terms and conditions of thelr

- sstvlos whlch is the exclusive domain of -
L | the Ssmcs Trlbunal as such the
: :_f' : ]urisdlctloq.-of th!s pourt is barred given the
expliclt provision of Aride 212 of the

8. " Heard. Rsoord perused, -

) "79.' " Before. discussing merits of the case
" we deem it approprlats to discuss the
background of the . matter in hand to

o properly comprehenid the issue involved

therein. It is worth mentioning that eariier

" the services of the Levies Force were deatt
- ‘ wlﬂ'l under - the "Fkﬁhéfs& Iegular Corps
o mc', nrtes, 1962 whicii was substituted by

:the "menclal Admfnistsrsd Tribal Areas
" Lavies Forve Regulation, 2012* (regulation)
o _and -Aur_tde_r the said reg_ulaﬂon “PATA Levies

aTTESZED
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' Force '(één/i&é). Rules; 2012" were framed

. for vaincfa! Levies Force, While separate

- service -rules I'were also framed thereunder

" for PATA Federal Leviss Force pertorming

- 'duues In ‘PATA' known as “PATA Federal

a Levies Force. Servfce (Amended) Rules

2013 Rule 17 of the bid ruies deals with

- the retirement of the Levies personnel

- . whlch '.wlé;'améndéd from fime to time.

However, ﬁeﬁtldner’s have  become

o aggrieved from- the Impugned Nottfication

- Ivlde which the’ petitioners' retirement age

o was altered which Is challenged by them
-through lnstant peﬁﬂons |

': -:-10.“ The _main’- contention of the

- petitioners Is that'aﬂer 25" amendment the

.' Iregulaﬁon has Iost its efficacy and sanctity

: B and has beoome redundant therefore, the

'.Impugn_ed ame_ndment _under the sald

L rgghiaﬁon :is illegal being void ab initio. It Is

© worth mentioning that afier the 25"

" ‘amendment InI201.B,"both FATA & PATA

| were merged In the province of Khyber

- Pakhtunkhwa and Federal Levies Force

. ATTESTYE
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leoﬂilhg n FA’TAI- was Imerged Into the
| ',ragular pollce of the provlnce Albeit, in
Malakand DMsIon Levres Force is stil.
R regulated by ‘PATA.IFedemi-Levles Force
- Service-(Amendsd) Rules 2013 in view of

the Khyber Pakhtunkhwa Act No 111 of

'20:19 -thfough which the' laws prevalent in
- erstwhile PATA at the tme of 25
_aiﬁ_end_ment: were | allowed to continue
" including regulation 2012 which stil holds
© the field and as s'udi'the same is a valid
| Instrument. -;“ Therofqre’. ~ Impugned
Notification was Issued by the respondents
©with lawful authority,
'-._"'_1‘1._': Moving toward ithe status of -the
":I. peﬁitﬁier,s it lsworth rﬁénﬁonir_ng that earfler
this court’ while ‘deciding W.P No 528-
M2016 ukra&:uuah'é' case) determined the
 status of personnel of the Provincial Levies
‘I'Fome as that of dvil servants in the

o "fol!cmng terms -

‘ '19 The Provlncial Levies Force
R (“Fom") was granted statutory
' qovar- - thirough Khyber

Pakhtunk_hwa Regulation No.1 of

S BXAMI
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. 2014 "('Re’gqlaﬂ'on"'). Paragraph

- No.3 of the Regulation envisages

" for constitution and establishment

- ‘ease reference paragraph Nos. 3

of the Force and its functions. For

. and 4 of the Regul&ﬁqn are
- :_-eprbduced as under- -
' “3.. Power to. constitute and

maintain by the Force and its
" functions.— (1) Govemment may

- constitute and maintaln -a Force for

@
N
(e)
e andfnstaﬂaﬂms,

-ensuring securﬂy of Jjalls and

'ansstedcrlmlnals

.genemﬂy maintafning law and order

‘pmvidmgmobﬂe escort fo VIPs;

@

n

.pé:fmmm'g the following functions,

namefy' :
ensuring sewrity of roads in PATA;
qnsuﬂng ,s‘ecunty and manning of

gumﬂng Gowmment msfrh:ﬂons

anti-smuggr ng activftias especially

. timber smuggling;
destruction of illicit crops;

serving of summons or procedtires;
raid and ambush and

" such other an_etiqns as Govemment
_may, by notification in ‘the official

" Gareti, roquie the Fore 10
- (2) . In discharge of their functions,

oﬂi‘oers and staff of the Force shall

Peshawar High Cour
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- be guided in. accordance. with this

Regulation and the rules.

"(3): 'The head of the Force shall

be Commandant in his respective

7  Secretary to  Govemment,

~ Home and’ Tﬂbaf Affeirs Department

.. shall be the competent authority of
.'fheFome ‘ :

' (5) _ The - Forve _ shall consist of

.. such ranks and number of officers

_and members . and _shall be

constituted in sum manner as may

a Ibeprascrfbedbymies ‘

~{6). .. The officers and members of

- the Foma..shaﬂ_mcenre such pay,

. pension, aﬂowahces and other
_remunerstions and shall enjoy such

leave and other privileges as may be
pmsm‘bed by niles.

(7)  The officers and members of
fhe Fome shall wear such uniform as
may be. proscn’bed by nrnies or

 instructions. |
' (8) . The administration of the
. Force shall vest in the Commandant

f

i his Jurisdiction who  shall

. -administer It-In accordance with the
-~ provisions of this Regulation, rules

ahc_! lnstmcﬂons

® - Commandant  shall
B exarcfse his powem and perform his
, funcﬂons undar the general

supervfsion and dimcﬂons of

_ Gommment.

| ATTES
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4. . Pom and duties ~ of
.officers and. members of the

"+ Forse.An afficer of member of the
. .. . Force shall- ‘
N

“ [secuﬁtyofaasmedﬁ:dsdmbonand_

take effective measures for ensuring

. for safeguarding agamst acts of

unlawful :hterfemnoe

pravant unauﬂroﬁzed persons and.

_ .,vamcles fmm access fo the tenftor!a!

()

‘ jurisdicﬂon

take effect:va measures  for

‘pmvenﬂngsabom placement of

céir. bombs, letter bombs, dangerous
article and camiage of arms and

" ammunition into the restricted area;

use such ammis and ammunition end
_'equ!prhent as may be authorized by

| _the. ‘Commendant. or an oﬂicer

- authorized by him;
. (e}

search and anast ‘without warrant

. any personumo he suspects of
endangverfng or aftempting to

-endanger or having endangered the

- safety of an fnsta!faﬂon and may use
| such fomq as.may be necessary in

e the dfschargq- of hfs afor'asaid duties;
_ and

perfomr such other Iegaf ﬁ.mctfons as

-: .the competant authonty may require

._hfm to perfofm

20. The close perusal of the
Regulatlon “would clearly show

. that the  Force is receiving its

salary from the Provincial

il
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E’icheeuer -'an'd' performs the
' -,‘polldng sewice in. the erstwhﬂe
PATA."

. Ha\nng said thls ‘we would

-~ _now refer to the crucial issue as to
R ,-whé'ther the employees of the
" Force can be termed as a civil
- servants and as such they cannot .

_-maintain a ‘constitutional petition

before this Court for enforcement

~ of the terms & conditions of thelr

-service.

. 22. "The  connotation  ‘civil

servant' Is defined and explained
in respect to the Province of

* Khyber Pakhtunkhwa, in the Civil
" Servants Act, 1973 (“Act, 1673").

For. ease reference we would

. referto Sectlon 2 (b) ofAct 1973,

thch reade as under-

2 Deﬂnrbons.—{‘l) In this act,

-, unless "the context otherwise

-raqufms ‘the foﬂowfng expresslons
‘shall have tha ‘meanings hereby
' respectively assigned (o them, that Is

- to say~

(a)

- ()

civil servant” means a person who Is

a member of a civil service of the

* Province, or who hokls & civil post in
__connection with the affairs of the
. Province, but does not include—

ATTEST

' EXAMINE
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apersonuhofsondeputaﬁbntoﬂ}e

Province from theFadamtfon or any
'otheerwnce oroﬂrarauthorfty'

a porson-m Is- employed on.
contract, or on work-charged basis,
or who is pald from contingencies; or
a person who Is & “worker® or

‘workman™ as defined .In the
Factories - Act, 1934 (Act XXV of
: 1934), or .the Workman’s
componsaﬂon Acf, 1923 (Act Vill of

1 923)"

'__ 23, The pemsal of the definition
o would show that a member of a
. civil’ sgwica.of .t_he Province or

" ‘who holds_a- cvil post in

I ]
L m
o m
()

connection with the affairs of the
Provmce is civil servant, All

‘Palqstan Servioes are explained
in Article 26,0 _of, the .Constitution,

. which reads as Under:-
-°260.. S
G T U O

service of Pakistan means any

~'_senrfce postoroﬂ?oefnoonnecﬂon

m'm the aﬂafm ofthe Faderation or

~of a Province, and includes an All-
o "Paldstan_ Service, service in the
Armed Forces and any other service

. dedlared to bé a service of Pakistan
. by or under.Act of [Maflis-e~Shoora

T EXAM
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(Pariament)] or of & Provinclal

- . Assembly, but does not inciude
.- seivice as * Speaker, Deputy
- '-‘Speaker Chairman, - Deputy
L Chafrman, Prime M‘nfster Federal

Minister,  Minister ‘of State, Chief

- Minister, . menct‘al Minister,

'IAttomay-Ganemq - Advocate-
Ge,nem!] ] Parﬂamnt S_mtmy] or

. [Chalrman or member of a Law
-Commission, Chalrmen or member

" of the Councll of Islamic Ideology,
--'Specfar"'Assfs’fmt o the Prime

" Minister, “Adviser fo the Prime
" Minister, Special Assistant to & Chief

Minfste:; Adviser to a Chief Minister]

"_‘ormmberofaHouseora

Provincial Assembly'

Whereas Aricle 240 of the
' ;Constlh:ﬂon envisages that:-

'240 Subject to the Constftubon the

_ .'appomtments to and the conditions
ofsem’ca ofpemonsfn the service
- ofPaIdstan shaﬂbedetermfned—
(8 Seeressrnane s
. () .Inmacaseo{ﬂreserwcesof
a Province and posts in connection
- - with the affairs ofa Province, by or -
" under Act’ of " the Provincial

Assembly:

. Explanation- In this Atticle, “All
" Pakistan Sérvice” means & service
" common to the Federation and the
. :Provlnces, whﬁch ‘was In existence
E lmmecﬂafe!y befom the commencing

- .ATT‘E'
_ EXAMI
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 day or which may be created by Act

- 'of [Maflis-o-Shoora (Parfiament)T
.24 ‘The Phrase *performing In
: . connection” with the affairs of -
“Federation or for: present matter
_ Province'  was'  elaborately

explained in the case of

-Sa Iah'_qlddln- and_2 others vs,

' r S M:lis &

: -gg,' . Tokht. Bhai agd 10 omgg
(PLD 1975 Supreme Court 244).
in the sald judgment, the Apex
 Court has held: '
-'Nom..what is meant by the phrase

Y performing tfunctions in connection

with the affairs of the Federation or a
. Province®. it is clear that the

reference is to govemman!a! or State

- -ftmcuons !nvoMng in one from or

ano_ther an e.'ement of exercise of
public power. The functions may be

the traditional police functions of the

State, involving the maintenance of

" 1aw and order and other regulatory
. gcthities; or - they may comprise

functions ' pertaining to economic
development,  soclal  welfars,.
eduaatfon pubfic utiiity service and.

other State enfarprfses of an

industrial or. commercial nature.

' Ordinarily, these functions would bs
. .parfénnaq by persons or agencies
- dirsctly _appointqd, controlled and

financed by the State, i.e., by the

ATT El@;; ‘o
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k Fedeml Gov.‘remment or a Provincial
' Govamment" '

.25, Admittedly, as evident from

&iq‘bﬁm ‘reading of paragraph-3 &

4o the Regulation, the present

petitioners are ‘performing policing
service in the erstwhile tribal area, -
however, . their terms and

' -'_,condlﬁons “are being regulating
) through Regulation No.1 of 2014
~ and -after the omission of Article
.247 from the Constitution; through

" a provincial statute i.e. the Khyber
Continuation. of . Laws in the
. Erstwhile Provinclally Administéred

' Tribal ‘Areas Act, 2018: (Khyber
.Pakhmnkhwa Act No. III of 2019),

- the operatlon of Regulatlon No.1 of

2014 was - continued Thus, the

“essential crlterla for being a civil
'senrant is 1hat the. person holding

- the post rnust perform his functions
‘in connection with the affairs of
b _Federaﬂon!Provinoe and the terms
| and condltlons of his service

should belde_termmed by or under

_the Act of Parfiament/Provincial
o Assembly. The Apex Court in the
“." case of Federation of Pakistan

. of
rlor D

V8.
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177 Ex-DSR Muhaminad Nazir
' (1998 SCMR 1081), while dealing
- with“the: case of ‘an employee of

' Pakistan Rangers has observed
that .

7....Perusal of these rules clearly

" .shows- that “they are all embracing,

- and therefors, under the amendment

. of section 1 of the Pakistan Rangers -

*_ Ordinance, these:rulss would preval

 over the Rules of 1973. The Pakistan

"' Rangers Ordfnanca was promuigated

L fo. conaﬂh:te a. force called the

" Pakistan Rangersformepmtacﬂon of

" and inaintenance of order In the

‘border arses. Since with regard to the

_ status of the members of the forve the

" 'Pakistan Rangsrs Ordinance is silent,

" thersfore, it can be safely said that

-. the -employees. of the. Pakistan

Rangam'wm be deemed fo be civil

' _servants as they are performing

dutms in connectfan with affairs of the

' - Federation and hence under the

Service Tribunals Act, 1973, an

. .appea! by a member of the Pakistan

Rangam mgmﬂng a matter relating

. .fo terms and conditions of his service
s competent_ before the Federal
. Service Tribunal...".

28, Simllarly, .In the case of

- ngg_d_gm_ __Frontler

ATTE%
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_others (2018 SCMR 903), the
Hon'ble Apéx Court has elaborately

" ‘examined sen'flce' structure of the.
- employees. . of . Frontier
L constabulary, which is established
'-'_'under Frontier . Constabulary Act
“(ActXill) - of - 1915. Relevant.

paragraphs of the said judgment

. are reproduced as under:-
6. Three. broad  fests for

establishing the status and character

. ""of & civil servant emerge from the
" Constituional mandate of the afore-
- - - golng A:ﬂcles Ffrsﬂy under Article
~ 240(a) of_ _ the . Constitution,

appointments to ‘and the terms and

L ooncm:nsofsefvfceofmopamonsfn
the - serwoa ‘of Pakistan® are be

dotennmodbyorunderAdof

C o ,Pan'ament. Seoondly by vitue of
" .Aficle. 260 of. the Constitution,
_‘'service 'of . Pakistan’ means eny

| 'ser-f/o_'ce, post or office In connection

with the affalrs of the Federation.

- Thirdy, under Article 212(1) (a) of the
- Consﬂwﬁon the exclusive jurisdiction
-fo acﬂrudicate dfsputes relating to the

terms and conditions of persons, who
are in.the service ofPa!dstan vests in

: _an Adm!nfsﬁ'aﬂve Tribunal, namely,
- the Federal-Setvice Tribunal. These
- tests - . are n_ref_lﬂoned in the

‘ Mufmmimﬂm case
ATTE
EXAM
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"Ibid(atpp 886-6890fﬂ:elawmport)
" The' definition’ of .the term ‘civil

'-'se:vant' in : the "Act adopts the

Consﬂwbonalon‘teﬁaglwninmﬂde

'-260notedabowtoraitaratomata

pemonwho!ntera!fa holds a ciil

. post'fnconnectionmmﬂreaﬁafrsof
" the Federation” including any such

 post connected with defence, fo be a
.- olvil servant. The larger Bench has In

- this respect taken the logical step to

- incomporste the requirements under
" Article - 240. (a) and 260 of the
,.,Constfwﬂon as the definitional criteria

| i--'ofﬂmtem-avﬂsemnt'(atp 862 of

the law report).

'_ 7. . Hawng ndﬁced the qualifying

crfteﬂa of a civil servant under the

" law, i Is appropriate now to examine

the factual matix of the present

- controversy. The FC was established

by the NWFP Constabufary Act, (Act-

“Xilf) of 1915 (“Constabulary Act).
- Section .3 of the Constabulary Act
~-empowers the Federal Government to

maintain the #C as a force “for the

‘ beﬂar protecﬂon and administration of

the extemnal - frontiers of Pakistan

o _ ‘within the fimits of or adjoining North-
- West Frontier or any part thereof”.

Section 3-A of the Constabulary Act

- authorises the Federal Govenment to -
N ‘emp!oy the FC ourtside the fimits of or
“adjoining the 'North-West Frontier

- .Province In other parts of Pakistan for




. ‘/‘}X.'
P

g

" the  betier ~ profection  and
. 5(1).of the Act ibid vests the Federa!

Gomr'ﬁment’ with power fo appoint

- the Commandant and other persons

including the District Constabulary

.',Oﬂioem or Assisfant Constabulary
._'Oﬂioemofmefomefnoneormora

districts, Section 6 delegates fo the

-Commandant - and District

Constabulary Officer the power to
appoint _subordinate officers in the

" manner prescribed by Rules made
" under-- the Act. The Federal
. ‘Govemment éxercised its power
confemad by Section 21 of the
-Oonsfabu!aqmct. fo fmme the NWFP
| -Constabu!ary - Rules, 1958
.“{'Constabulary Rules’), In order fo

provide the tarms_ and conditions of

. service of the officers and men in the
8. " It will be observed that the

mafter of terms and conditions of

Isem‘ce of the mspondent-empfoyses

oftheFC arainmeﬂmtp!ace
regu!ated by tho Constabulary Act

" and slaborated” pursuant thereto by
; the FC Rufes The provisions made

by the Cmstabu!a:y Rules are in

'ﬁ:rﬂ?eranee of and in exercise of the
' power confermd :by the Constabulary

Acf Therefore, tho terms and

'_condftfons - of service of ‘the
. ‘employees of the FC are prescribed

. ATTES
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. 'In the Act and the Rules. The test laid
',down'!n Arlicle. 240(a) of the
o Consﬁtution -requires  that the
L 'appolntment fo and the terms and

qondiﬁons of service of posts in

" connection ‘with the affairs of the
_ __‘Fedemﬂonandofasendoaof
" 'Paldstan shall be. determined “by or
" under_en Act of" Parllament. The
exprossion *by or under” In Article
- -240(a) of the Constitution authorizes

the terms and condftfons of setvice of -

acfvﬂservant!p.bopmvidedbom by

~ statute or-.by statutory rules. The
- pmvfs!on made in’ the ‘Constsbulary
" Act and the Constsbulary Rules,
- therefore, satisty the Article 240(s)
“test. The judgment in the Muhammad

- Mubeen-us-Selem _  case ibid
o endorses this point of vfew—

. The.terms and conditions of

o -ser,w‘ce of those aﬁrp!oyees, however,
- ‘__é'm required to be specified under

Article - 240 of the Constitution by or

under Act of the Parfiament. Thus, the
_conclusion would be that only those
persons, who are in the service of
" Pakistan, as discussed hereinabove,
. and if their terms and conditions are
. govemed elther by a statute or

statutory rules, in terms of Article 240

- of the Constitution, can seek remedy

 befors the Service Tribunals..”
et  Simitarly, this . Court in the -

‘case of .Gul Munir_vs,
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. Islamabad and others (2019 PLC
~~ (C.S) 645), on the basis of law laid
d"“’“by ‘the . Apex - Court in

 Commandant, Frontier
~ Consta bulary Khyber

(201’8 SCMR 803), while dealing

-wlth the case of. Fedoral Levies -
. Force, which - was established
through Federal Levies Force .

L Regulaﬁon 2012 having the same

- structure - of  service for s

emplbyeesﬁ‘oroé_ as provided In
- 'Regulation No. 1 of 2014 has held

that employees -of the Federal

o Levies ‘Force whose terms and
~conditions of service are governed
under . Federal Levies Force

Regulation, 2012 are civil servants.

- . ‘Keeping in view .thé above, the
Force eéﬁablllst_\_ed‘ under Regulation
"No. 1 of 2014 qualifies the criteria

| of being civil servant in view of its

composition, functions and duties

- _qé'per:- law - laid. down by the Apex

Court in the cases of Federation of

" Ministry of Interfor _ (Interjor

Isi [slamabad a

ATTESYED
pag EMINER
. Pasha gh Court



Nazir_ (1998 SCMR 1081) and

others vs, Gul Raqlb Khan and
offiers (2018 SCMR 903), thus, the

. preliminary db]ebtl@:_in raised by the
. leamed - 'oo‘uhléels for the
: ree.‘;")onden& is. sustained and
e 'échfdlngly,__me present petitions In

view of clear bar contained in

Article 212 of the Constitution are
‘not maintairiable. The present

petitioners may agitate their

. grievances before the Provincial
.Services Tribunal. However, prior to

" this judgment, the status of present
'petl_ﬁoners being a clvil servant was
" not determined and in the similar
' cases, the Apex Courtin Gul Ragib
' Khan's case_ (2018 SCMR 903)

has held that: -

Rt ot foﬂowsmmﬂle dicta laid

down above that the protection of the
border areas Is a sovereign function

~ belonging- to and performed by the
. Fedération. The. .same duty s

performed equally | the present case
by the. FC not only on the frontiers of
KPK Province but also by maintaining

" order In ofhér_ parts of Pakistan. For
~ discharging . such functions, the

ATTE
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Peshawar Higf Court




_i //\ _I :

‘ 3se.-v1oes rendered by the FC have

"_dfmctnexus with the affairs of the

' Federation, Thamfora the roeasons

e ‘g!wn in the Muhamméd Nazir case
{supm)ﬁdlyappfyheraasweﬂendm
_-holdﬂ:atmeempbyaesofFCaraclvﬂ

servants. - !nsofar as the question of

. competent mmady in respect of
. service disputes of FC men Is
" concemed, we hokd that in a matter
. relating to the terims and conditions of
" service of the respondant-employees

" of the FC, an. appesl before the
' Federal Service Tribunal Is avallable to

~ them as the exclus:ve remedy under

. the faw. Aoqordh:gfy.- this remedy may -

E baavaﬂedbyihemwi&:inﬂwstehdo:y
" period of limitation commencing from
“the date of Issuance of certified copy

" of this judgment. All thess appeals
. filed by the appeﬂent-Commandant.
. "FCare aocordlng allowed in above

tefms

-I-When case of the petitioners (PATA
./ Federal Levies Force) was examined in
- ]uxﬁpbéiﬁdn wlth the Provinclal Levies
_Foros and ibid judgment. we observed that
,_'servioe of both the forces is govemed
under the rules so framed under the
provlslons of TPmyincial Administered
B Tnb_a!- Areas Levies Force Regulation,

"ATTES
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2012”, . Therefore ‘we believe that the
status of péuuoﬁérs is that of civil servants
' ) ---for alt pmchcal and matenal purposes, and

| "..as such the matter of terms and;
Z conditions of thet;: sque squarely falls
| 6Utside theambitof wrlt-]urlsdictlon of this
court given me eoq:ndt bar contained In
. 'Arﬁde 212 of the Consﬂmuon As earlier

:I"_.' dlscussed servloa rules of the petitioners

(PATA Fedoml Levles Force) and

o Provinc!al Levies Fon‘:a both were framed

o -under the _ provlsions of *Provincial

dminlstemd Tribal Areas -Levies Force

'Regulat:on 2012' and through the /bid
o ]udgment. the pemonnel ‘of Provincial
K _Levies Force were declared as Civil
o | Servantsarteremausﬂvely discussing the
m_étter of !__.eviés- Fome performing their

- dutles in PATA.Therefore. on the same
~ premise, wa have no hestation to hold that
the p'eﬂflbnef_s are CMI Servants as their
©servics filfile the entire criterla of Civi
Servants so provided by the. law. Leamed

counsel represeriting the petitioners could

ATTES
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'i':_hoi ’Idiétln'guish the "staws of petitioners
(PATA Federal Lewes Force) vls a vis

" Provincial Leavy Force In any manner. Both
o _fom arq_performll_lg their functions in the

. same area for-"me'“':--s-ame -object and;

L rpose and. both are - being: maintained

L _'E-ﬁirough the 'p'rbvlncial- exchequer.
B Therafore the: mattefs arising out of the
' terms ar_ld. conditions of service of the
- petitioners are ) only é_lmenabie to the
- | ]uﬁgdlcﬁon of the Sque Tribunal in terms |
 of Article 212 ofthe Consthution.

~ Sofarasthe oontention of petitioners

' .'_'that 1hey have challenged the vires of the
e :mpugned Notiﬁeatlon and as such the

o same ana not amenable to the jurisdiction

of the _Servloe ,Tribunal is concerned,

"'Isufﬂue it to s!ate that it has long been
. -'_'setued that Service .Tribunal has ample
B ]urlsdlction to deal with the issue of vires of
| I.the law and ru!es framed ﬂmreunder 2015
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Therefere the oonhentlon 8o agitated at the

bar is miseonoelved and as such repelled

peﬁtioners has been declared as that of
_ _Ciyil Senranb_e' and the matter in question

" revolves arotind the terms and; conditions |

ef 1helr serviee whuch does fall outside the

]urlsdletien of this court given the baring

o ppvieien of Asticle 212 of the Constitution
aﬁd as such Ineteet- petitions are dismissed;
being "ot -njaiﬁtaineble. However, the

" petiioners may ~approach the worthy

,  Service 'Tnbunel for the redressal of their

grlevanoe lf S0 advlsed Albeit earlier the

status of pehtloners being civil servants

" was not determined -~ therefore, the

peﬂﬂoners may avall the remedy of appeal
. within the statutory period of limitation

' eommencing from lhe date of issuance of

the oertiﬂed copy of this judgment in terms

: of the ]udgment of august apex court in Guf
3 Raqlb khan's case 2018 SCMR 903,

| cOc_‘ . Nos.38-M2021 i

- WP No 367—M/2021 and COC No.436-
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Inviewthereofmestatusot"




mozz in" WPNo1335PR2022 are .

dlsmissed for havlng beeome Infructuous.
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