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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

'. S'efvice Appeal No. E _of 2023

~ Pervez Ahmad Slo Taj Muhammad Khan R/o Shagai Saidu
Sharif, District Swat [Sepoy No.538883].

............................. Appellant

VERSUS

1) Gdvernment  of Khyber Pakhtunkhwa through  Chief
Secretary, Civil Secretariat at Peshawar. ‘

2) Government. of Khyber through Secretary Home' & Tribal
Affai-rs Department, Civil Secretariat at Peshawar.

3) Commandantl Swat Levies/Deputy Commissioner, District

Swat.
E T Respondents
APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
. TRIBUNAL ACT, 1974.
PRAYER: - - |

On acceptance of this ‘Appeal, 'Notiﬁcations No.
SO(Policé-lI)HIDIMKDILevieslMisc.lZOZO dated
22022021 & No. SO (Police-l)HD/1-3/Federal
Levies 2021 dated 21-10-2021 issued by
- respondent No.2 may be declared as iltegal and
the - same be set aside. Consequently, the .
- appellant may bé_ held entitled to complete his
 service till attaining ‘60 years age in light of
Notification dated 14-07-2020.

- Alternatively, the impugned notifications may be
declared to be ineffective upon the rights of the
épp'ellaht"and he may be allowed to complete his

~ - service till attaining 60 yeare of age.

'



‘Respectfully Sheweth: -

2)

-3)

1)

. 6)

. That the appellant has been serving as regular member of

Levies Force having a considerable length of service at his

credit (Copy of Appointment Order is Annexure “A”).

_ That services of the appellént were initially requlated under
thel Federal Levies Force Rules, 1962, which were non-
statutory.

That subsequently, the Governor Khyber Pakhtunkhwa,
under- the' omitted Articlevf 247(4) of the Constitution
"promulgat'ed the PATA Levies Force Regulations, 2012.

‘Consequently, the Provincial Government framed Service

Rules for the Levies Force in 2013 (Copy of relevant text of
Service Rules notified in February 2013 is Annexure “B").

That Schedule-lll of the ‘above mentioned Rules, which
provided for length of service towards retirement had certain
anomalies. Hence, the said Rules were amended in
Décember 2013' and the’ above stated anomalies were

removed to a larger extent (Copy of amended Rules notified

~ in December 2013 are Annexure “C”).

That the relevant Rules were further amended in July 2020.

Regarding the Iength:of service towards retirement, Rule 17
was amended to the effect that all Levies personnel shall

retire'.from service on attaining the age of superannuation

o i.e Sixty Years. Furthermore, Schedule-lll which provided

for certain length of service, was deleted by virtue of the

" amendment (Copy o_f amendments notified in July 2020 are

Annexure “D").

That the rules were further amended on 23-03-2021. Rule

17, ,'whic':hl provided for retirement on reaching
o suplerann'uatioh was again omitted and Schedule-lll was

revived with certain amendments. Consequently, the junior



8)

10

1lj

3

rank officials like the present appellant would retire after

“performing certain years of service or on reaching certain

age. For instance Hawaldar would retire on reaching 31

years of service or 51 years of age, Naik 29 years of service

or 48 years of age, L/Naik 27 year of service or 45 years of

age and Sepoy 25 years of service or 42 years of age,

- whichever is. earlier (Copy of amended Rules notified in

March 2021 are Annexure “E").

‘That the above mentioned Rules being extremely

detrimental to him, the appellant filed representation before
;ché concerhed quarters for redressal of his grievances. The
same has not. been re?ponded to as yet (Copy of
representation is Annexure SE7).

That some of the personnel of the Levies Force got retired
from service on féaching certain age/completion of certain

' Iethh’ of service as prescribed by the above mentioned

Rules.

~ That the appellant along.with other similarly placed persons

invoked the Constitutional Jurisdiction of the Hon'ble
'Peshawar High Court by way of filing various constitutional
Petitions, challenging vires of the above mentioned rules. -

That during the pendency of the said petitions, the
Provincial Government made further amendments in the
Federal Levies Rules on 21-10-2021, whereby retirement

~age in respect of lower ranked members of the Force was
enhanced by a few years (Copy of amended Levies Rules
notified on 21-10-2021 are Annexure “G").

That the appellant filed ‘a'nother representation against the

above mentioned further amendments in the relevant rules,

a which was ne\)ef _respo-hded to. (Copy of memo of second

- representation is Annexure “H").



12)

13)

14)

| 15)

4

That against the above mentioned Rules framed by the

" Provincial Government, the appellant alongwith other

similarly placed persons filed various other constitutional
petitions (W.P N0.469—M12021, W.P No.470-M/2021, W.P

No.337-M/2021, W.P No.338-M/2021, W.P No.333-M/2021,

W.P No0.1252-M/2021 and W.P N0.335-M/2021) before the

'Hon’ble Peshawar High Court. However, because of

jurisdictional issues, the matter was referred to a larger
Bench.

That in Iighf of the above mentioned Act, other employees
of the levies force filed a constitutional petition (WP No.
1281-M/2022) before the Hon'ble Peshawar High Court
Mingora Bench to the éxtent of their re-instatement in light
of the Provincial Assembly’s‘Act. The petition was allowed

by the Hon’ble High Court vide judgment dated 23-11-2022

whereby the respondents were directed to re-instate the
‘then petitioners. It is worth mentioning that vires of the

impugned rules were not challenged in the said petition,

. which are being impugned through the instant appeal.

That a Iargér Bench of the Hon'ble Peshawar High Court
heard the cohnectec_i petitions on  29-11-2022.
Consequenﬂy, the Hon'ble High Court decided that
'personnel of the levies force are civil servants and their
employmeht matters would be dealt with by this Hon'ble
Tribunal (Copy of order dated 29-11-2022 is Annexure “1").

That being aggrieved with the impugned notifications, the

instant appeal is being filed ‘before this Hon'ble Tribunal,
inter alia, on the following grounds:

" GROUNDS:

A)

That the impugned act of émending the relevant Service
Rules to the detriment of the appellant and subsequent

| retirement is i'lIegal and un-Constitutional. Hence, the same
~ acts are liable to be declared as such.



B)

c)

5

That it is a settled law that service rules cannot be amended

to the detriment of public sector employees. Even, if they
are so émended, the same having prospective effect cannot
be applied against the existing employees

~ That after the 25" Constitutional amendment, the new
Constitutional - regime demanded streamlining of the

erstwhile Tribal Areas with the rest of the Province. So
much so, Levies personnel serving in erstwhile FATA and
Khasadar Force were accommodated to a larger extent

Wwhere the Provincial Assembly passed an Act aimed at
streamlining the service structure of Ex. FATA Levies Force.

The Act not only provides uniform retirement age i.e 60
years for the whole Force but rather enjoins upon the
Provincial Government to take steps towards absorption of
the.. said Levies and Khasadars in regular police.
Regrettably, the appellant has been treated in violation of
the Constitutional -spirit particularly after the 25t

~ Constitutional amendment and subsequent orders.

That further grounds, with leave of this Hon'ble Tribunal,

would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of
. this appeal, |

(|) The 1mpugned Notlf cations No. SO(Police-
-II)HDIMKDILewesIMlsc {2020 & No. SO
(Police-l)HD/1-3/Federal Levies 2021 dated
21-10-2021 issued -by respondent No. 2 be
declared as illegal, the same may be set aside.
: Conséq'uently, the appellant may be held
enﬁtled to domplete his service till attaining 60

~ years of age in- Ilght with Notification dated 14-
o 07-2020 |



6

Alternatwely, the impugned notifications may be
declared to be ineffective upon the rights of the
. -appellant . and the appellant be allowed to
~ complete his service fill attaining 60 years of
age. - '

i) Any dther remedy though may not specifically
pfayed for, bdt which circumstances of the case
would demand in the interests of justice, may
also be granted

. " Appellant g/

Pervez Ahmad 7
Identified by counsels

b

Dr Adnan Khan Barrister-at-Law,
- Advocate Supreme Court of Pakistan.

=

- Umar Sadiq Advocate High Court

'CERTIFICATE:
. Certified th_ét no such'iike appeal has earlier been filed before
~ this Hon'ble Tribunai on the subject matter.

- - “-j.,

Appellant

1% -

. g,(/;jj
Pervez Ahmad;]//y
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

 Service Appeal No.______~'of 2022

¢

Ay . _l-ﬂ:—gg
G‘:--.. 'f’("
REAT Drviaes ,‘,{jﬁv

Pervez Ahmad Appeliant

~ Government of Khyber Pakhtunkhwa,and another

..... e Respdnde’nts

AFFIDAVIT

, Pervez Ahmad (Appellant), do hereby solemnly affirm and

' deélare that the'contents of the above titled Appeal are true

and correct to thé best of my knowledge and belief.
Furthermore, no such like appeal has earlier been filed
before this Hon’able Tribunal or elsewhere on this subject

" matter

DEPONENT

A

Pervéz Ahmad

AN

)] ﬁgﬁ:’h
bt

C ATTESTED




'BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

- Service Appeal No._____ of 2023

a t - Pervez Ahmad ................................ Appellant

-~ ADDRESSES OF THE PARTIES

APPELLANT: - - i

F_’er_vez' Ahmad S/o Taj Muhammad Khan R/o Shagai Saidu
Sharif, District Swat [Sepoy No.538883].
(NIC#1 5602-0261944-3) .- (Cell# )

RESPONDENTS:

1) Government of khyber Pakhtunkhwa through Chief Secretary,
-Civil Secretariat at Peshawar.
2) Government of Khyber through Secretary Home & Tribal, Affairs
ﬁépa‘rtr_hent, Civil Secretariat at Peshaiwar.
- 3) Commandantj-Swat Levies/Deputy Commissioner, District Swat.
- - e, Respondents

Appellant

Pervez Ahmad >
|dentified by counsels

gy

Dr. Adnan Khan Barrister-at-Law,
- .Advocate Supreme Court of Pakistan.

£

 Umar Sadiq Advocate High Court
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*PRRMS AKD CONDITIONS DA

\ Their recrvitrment will be sulject to che verifitéution of Uiwe antecedents of
the apphicant from the concerned agen-ics.

- 2- ‘The appointees will be allowed Lo resigh the amvice on vae month prior
notice and in case of resignation’ withrut natice. two 1onths
Pay/allowunces il any shall be forfeited in favour of Government.

3- Their services can be terminated at any time in case their performance is
found un-satisfactory. .

4- ‘the appointees should join duties within on¢ ‘vee [ the issue of Lhis
order.

R '/
‘ DISIRICIE-QDQ'RDINATION OFFICER/
'‘COMMANDANT SWAT LEVIES, WA
nal 51838900 . ’

Copy forwarded 10:-

‘ . : ' _
1- District Accounts Officer, Swat. -
’ »
2. Officials converned. 4 /

DISTRICT COORDINATION OFTICER/

COMMANDANT SWAT LEVIES, SWAT

' . A
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Admmlstrated 'I'ribal Areas (PATA) Feda'al Levxes Force Service (A;nended) Rules,

it s ——— o ey = e
. E -

Nomcm'lgu | T 1

In exm1s¢ of the powel' confcn'ed by Secnon 9 of the PATA Lewes Force

L Regu.lahon 2012 the Provmmally Govemment of Khyber Pakhmnkhwa is pleased to '. j
' makcthe fqllowing mles, namcly- B i

$hort tltle and commencement (1) These rules may be- called Provincially o

_2013 . : ;
(2) The)r shall come lnto foroe at once '

2. Deﬁnitlon.- ) In the.-.e Ruics, unloss the context otherwise reqmrc. the followmg
L exprcsswn shnll hnvc the mcaning hercby xespectwely assxgned to them. namcly -

‘ (a) - “Appomtmg Authonty" mmsthe appomtmg authority specified in rule-4;

o ;.‘('b)‘f- * 4Commendant” means Commandant of ‘the Force,. ‘who shall be the i
_ R ,.'DeputyCommxmonermthmrtespecnvejlmsdlcnon, R B
S RO) Deputy Commmdant (Operation)” means as. Assistant, Commssmer or.- :

o any oﬁ:‘lcer of the Dmtnct dmgtmod as such by the provincial gcwernment

“who shall be Deputy Commandant (Operation) of the Force in PATA, to

cxercmc in his mpecnve jurisdiction such powcr and perform such

" functions as may be prescribed; and ‘who shall be rcsponsnble to the

| : Commmdant for opmhonal matters of the Force in PATA.,

h _ (d) : Dcputy Commnndant (Administration)” means Depuly Commandant
R (Admxmsn'atlon) of the Force, who shall be an officer of the’ provincial

governmmt or any officer of the District designated as such by the

provmcml govcmment to .exercise in his respoctwe jurisdiction such
‘powers and perform such functions as may be pmcnbed and who shall be
responsxble to thc Camandant in. admms&anon and establishment

mattcrs of the T‘orce in PATA - A7 -
| (c) ’_ “Gevcmm..m means the Govcmmcnt othyber Pakhtunkhwa, é]; ‘ ;
(t) -“Home Dcpannwm means Provincial Home & Tnbunal Affanrs
' Depanmcnt, ; ‘ :

o ® - 2 “initial resruitment” 1 means apPOmtment made other than by promonon or

L oyt e TC
o ,(ﬁ) | “Schedmé” meana tha Schedule appended to these rules | é |

A I
!
!



CHEDULB—HI
Sec Rule 17..

Post&unk

gth of se:mchge

] Subedar Mnjqr-(BS-lﬁ) _

| 38 years servme or 03 years service as Subedar Mnjor or 60
yenrs ngc whlchawt is carlier |

_ﬁ.'na'bednr.(BS-l?D -

135 years: “service or 03 years Sunrioe as Subednr or §7 years
' -age whlchever Is earlier

a6 Subcdar (BS-1D)
T ycursagcwhmhoverismhef ., |

32 years service or 03 years semee as Nmb Snbadar or 54

T Tiavaidar (BS8) .
L 2R A

-29 yurs service or 03 years service as analdar or 51 years
age whtchever is oarher _

'

TRk @S

"1 26 years st;rvuce or 03 yesrs service as Natk or 48 years age

whlchever is parlier

TNk (B5)

23 years service or 03 yenrs semoe as IJNmk or 45 years age
whlchever is earller 2!

20 yenrs semce or 42 years age whuohever ls ea.rher

Wl (e
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et
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N T
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- '::.-.Géyafﬁmentofxibewamnmm.‘ -
R . " Hothe & Trbal Afftirs Departmebt
S R L Dated Pestjawar the 12 December, 2013

) ] \ . has been to order

) .amendments in Schieduyle-l of Rule-4 i Sche Il of Rules-17 under Para of the

gulation for PATA Levies Force, 2012 & Rule-24 of.the’ Provinclally Administered Area
TA) FodaralLevlea'Fbros_se_Mca_(Amended)Rtﬂa_s. 2013 as under:- .

1:5-4(2)' R )

Schedule~ . . . = o
- SCH EDULEL .
. "See Rule 42}
‘ Eligibllity for _Proino
. | promotion . “tlon
' ~ - | Queta |
100% |

Force -
PostiRank- . . -

Direct

hualiﬂcaﬁon . ‘ :
Quoh .

“Gre year service
as Subedar -

S Sobedar WAk B
b 1.18) B

2. Subedar (BS-13) —{ One year servica . 4100%

L % - - |e=sNaipSubedar 1_

3. Naib Subedar (88-1 1) One year service - 100%

i4, Hawaldar (8S-8) . - One year senvice 100% ‘ ‘

1 lasNak -~ - 1 o ' .

T Nelk«BS-7) - One year sefvice -1 100%

1. PR '&mbﬂaﬂt a : ' \

J6. - .Jlance Naik (BS-8) - - Qneyea,rsewice' 100% : : \

I7. Sepoy (BS-5) - R . 100% | Middle Pass/Matric | :

5T Head Armorer (BS-5). One year service ~ | 100% . { - Midgle Pass/Matric
IS D | as Assistant’ \ \ '

19, | Assistant Armorer . \ T \ _ \100% \Mlddla_ PaaslMatﬂcJ
A it .
I M&Mﬁh (1) Alf unifortn levy personinel shall retire as per Schedule-iil or opt for

- retiremaent a r completion of 26'years of regular service and no extension beyond retirement
* ehallbogranted. . 3 - i

. SCHEDULE-M -
Rule AT (Retirement)

(Rctlnmﬂ\‘)
Length of servica/age for retirament
service or 80 years of age whichevet is earlier

i [5Fo PostRank, -
= 11. | Subedar Major (BS-16).
{ Siibedar (B85-13) __

37 years' of
a5 years' of service of B0 years of age whichever is earlier
. X Naib Subedar (BS-1 1).. |33 years' of service or 60 years of age whichever ls eariier
P 4 Hawaldar(BS-8) 131 years’ o service or 60 years of age whichever is earlier
15, | Nal ' i _29yeans‘ o{s_en{lo,aorsoyaamofago‘mmv'_ﬂ is eariler

\ —rs of age whichever is earller
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-' _ f'No SO (Pohce-IDHDII-B In exerc:sc of the powcr conferrcd by Sectlon 9 of the
' Provmcxally Admmnstered ’I":ba.l. Arm Lewes Force Regulanon 2012, the Government -~ |

e ’_ - L

" Copy forwapded to the:-

BE’ITERCOPY R
“oe 7 NOTIFICATION . oo
Datedehawarﬂ\c 14-07-2020 L s

of the Khybcr Pakhttmkhwa 1s plmsed Io du'cct thiat in the Provincially Administered

Tnbal Areas (PATA) Faderal Levles Ft:rcg Servme (Amended) Rules, 2013, the
followmg ﬁn:ther amendments shall be made, namely
AT S |
- Inithe e'ﬁd‘ml =
oy Eio mle 17, me ﬁollowmgghal]besubsnnncd, namely:

- “.“17, Retirement.— All Levnm Personal shall retire from: service on -
~ spaining then age of superannuauon i.e sixty (60) years or they may opt
. fer ret:rement aﬁer complehon of twenty-ﬁvc (25) years regular service, |
Cad et o
! ‘S_chcsl‘ulq-lll_- shail be de;eted-. P

_ SECRETARYTO ak
GOVT: OF KHYBER PAKHTUNKHWA g
HOME DEPARTMENT
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e . . B‘:}I/CY Cp g
To be substltuted not]ﬁcation of even No & date.

GOVERNMENT oF KHYBER °A|(HTUNKHWA
" HOME AND TRIBAL AFFAIRS DEPARTMENT

: NOTIFICATION
. Peshaw:r dated tbe the 22-3-2021
iMisc.2020:- . -I0 _exerclse of the
tlon 9 of the’ PATA Levies Force Regulatlon 2012, the
ed to direct that 1n lhe PATA Federal
ndrnents shall

powers
Pravincial

s -conferred by Sec

of - Khyber Pakhtunkhwa is pleas

,“'l : Government
2013 the ' following 1ur‘ther ama

.Levles Force Sunﬂce (Amanded) Rules

B be made namely -

ﬁ-m‘end_,m_' gnt_!-‘

owing shall be substitutad namely.

in ihe sald rules -

: Lo R 1. In Rule 4, sub-fulo(:),lhe fol

f | } T O Commandant shal be the appointing authority for initlal

: .- '_ " ‘ rabruumenl and promatian up {o the rank of si.lbedar' ' :

P - {'» Do - " Prched that the appointing authority for purposa of

' . o : bromotion to the posts of Subetlar Maior and Suparinlenden\s shall be

f: . 'Secrelary Home ﬁepanmenl . -

} '. & For Rule 17, the follomng shall be subshluled name.y, ‘

edute-ltl and no -\

¥47. Ratlrement Al Levy parsonnel dhall relire as per ‘Sch
: extanslon in service. after reliremenl shall be granted”.

ER TN

tituted, namely:

e A L
Rt A
-

Schaduta-llt, the fallowing shail be sub3s

: "St:hodu\a-lli
[see rule 17]

| - : '_
' R N, | .Name of tha Post  Rank Quafification for Promotion

3. '_FClr

i Length_'of Service /

’ﬂﬁ

—
Thity Seven "Yaars of
Three Years' Service as |
Subedac Major of Sixly {-
S yaars of age whicheyer |
ST | : is esarller ’
i T pubedar(ﬁ.;-m) B - promohﬁn “on the basls Tty Five Years
P S , 1 T el Sentority Cum Fliness In | service of Five Yeras
; : S 1 ... e Iollowlng manner, | sargice a5 Subedar or\
A e . pam Sixly years of ° »ge g
-1 L S {l) Flny percent {50%) | whichever is aarlier . N
: T B T ~ frm . amongst the
- Nafb Subedars

I " having intermediate §- :
T S : qunl!ﬁcallorl and &frrc

e , S A .- Ry Fity ‘percent (50%) | . . ,
A DR SR o : o . from amongs! Naib . '
ok, Tt - Subedars . having B
' ‘ e T ' ‘ Sécondary S o
e £t : : j . Cerlificats
3. ‘Naib Subedar (BS-11} - ‘ - BY pfomolion. on the basis Thlrty Three Years'
' ‘ CoL TR ..« of Senlority Cum Fltdess In | Service or Seven Yoars' -

1. .Subedar-Maior.(Bs-m] ) On ihe basis of Senlority-
< L ‘ cum-fitness  [rom, amongst

(ke Subegosrs ' having

Inlermedi.s*e Ouahﬁcalio'\ .

: l . the [loliawing manner, Servicr. 83 Naib |,
‘ | subedanar Sixt, Years;

namely: | ' #&?‘:

e i 4 (o g T2t ¥ Y -
S T L - - )



s
P
(2.
"
. qualificatich, and . :
- (ii) Fity Percenl (50%) from | -
"amongst Hawaldars. . !
TS No. | Name ofithe Post/Rank | . “Guakification for Promotian "Length of Service ! |
i : N P ) . - ' ' LI o . ' A e
4 Hawaidar (6508} - - - | . . .o " ) [ Thirty One yasrs service
IR S RIS e or Three years service
RV DS AR IR g8 Hawaldar or Fifty
e o S : One years of g8,
R R ) SRR whichever Is earlier,
15 - Nak(8S-07). - i D ) Twanty Nine years
s A R sarvice or Thres years
. B e Tl : sarvice as Nalk or Forly
N el 1 - . . Elght years of age,
3 TR T . whichevet ls eadler.
A% Tunak(BS08) - .| o . Twenty Seven yaars .
RTINS REERDPIES I R IS y ) service or Three years
AENEE N A o . SR . service as L/Naik or
e F SEE R R EE Forty Five years of age,
| PRI S S , S -, - | whichever Is eartler.
i 7 | Sepey (E?QZ-QS) Co N e . I Twenty Five yaara
] O P service of Forty Two -
| B R ‘ : - : years of age, whichever |
, LA S . . ° )is eariar.”
. . SECRETARY TO -
2 7 GOVERNMENT OF KHYBER PAKHTUNKHWA,
T " HOME & TRIBAL AFFAIRS DEPARTMENT
ryar | to thea:- ) . _ .
"4, Principal Secretary to the Governor, Khyber Pakhtunkhwa, . '
2; Principal Secretary lo the Chisf Minister, Khyber Pakhtunkhwa,
- 3. All Administrative Secretaries to Government of Khyber Pakhtunkhwa.,
:4. Registrar, Peshawar High Court, Peshawar. B
"l 5. All Commissioners, Khyber Pakhtunkhwa.
. ‘6. “All Deputy Commiissibners, Khyber Pakhtunkhwa.’
- 7.’. Provinclal Police Officars, Khyber Pakhtunkhwz. :
; .. 8. All.Heads of Attached Department in Khyber Pakhtunkhwa.
P + 8.°PSO to the Chief Secretary, Khyber Pakhtunkhwa.
P S . Accountant:General, Khyber Pakhtunkhwa. - )
: *41. Diraction Information, Khyber Pakhtunkhwa. e

i .. 12. The Manger Government Printing & Stationery Department, Khyber Pakhtunkhwa,

.. e Hels'requested to publish the above Nolification in the Exira Ordinary Gazetle of
L “Khyber Pakhtunkhwa and supply 50 copies (Printed) of the samp to the Home K
S .. :Department . o T '

e T : . Section Offider {Police-il} b
wr‘ Lo ._'.' . i
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T Numoolm-rosu
“N__o. “ 7 Kenk”

] ) : i
b | Subedor Moler (85-15) MMdeuﬂcuaMeYam*Memsmmmqamm
e s -} Yeor of oge whicheverk podler.
2 Subedcar {BS:14] - |Tnky Five Yeors of service o Fve Yeor sqrvioausiubeocl'or.’mwwmm
) oge whichever i earet,
- Nbb&bednrm-lll- Thhvﬂnn?emothwl:oahnn?.oﬁ'mmhﬁbhbeduaﬂm
. .s‘ausolagamuaulsr
Loe H“""9““":"I“’ﬁ‘?l Thily One ywars of 16rvice of Bily One yeor G Oge whichever s oo

IF nonnlm
T e

B s =

.'\ b } {
AT 74 Y
t AP e ;
.j Ve } 2
.~ GOVERNMENT OF KHYBER PAKHTUN B
 'HOME AND TRIBAL AFFAIRS DEPARTMENT . ; ;)
B L L e . p" S ';:1:, ,('.\ 0

Pen‘mmr. dated rlu 21-10 -202 '

- In exercise of the powers

confe‘lret:l by’ Sechon-? of Ihe PATA Levues Force Re{gu!a!non. 2012, and in
cunimuahoﬁ o ihis deparimani nolification No.g SO|Police-
'lIlHD!MKDﬂevtes/Mtscmm dated 22—03-2021 the Provinclol Govermment

ot Khyber Pckh!unknwu is pledsed 1o c;irﬂc! that & iin ihe PATA Ffederal

o ~Levles Force Semce {Amended) Rutes. 2013 the follown{'ng further amendments

Shqllba'mclde.nc:mely- S
o - 'SCHEDULEI] . |

-t

- Langth of somd'. i Age

. Twontymeyemohuvlcaa hnmvabrsngomethouﬂer

. 1wenwsamremolmicuorlorlysévenyeasogeva1CMVer B eorfer.

. 1wen|y_ﬁvqreusu_nervk:aa loety five yeor of oge whichever is moies,

SCHEDQI.E-I

-

ugnrlcmoﬂ : . SN

R EEC]

A i roﬂ( Rank El!glhmly for l'romr.-llon . |Mromotjon | Direct Quaitficalt
e - —_— Quota ! Quota | on
L[S meoamaa e | Eiyeon e asioeow | 1064
;B T T :
[T ] OB SHSIE TR | . 04 ro0s sevice’os Howaida oom
A R .;:_ i"‘ . '-o" -
- I Jotal 12 yers of sanice :
4 Howdidor (S0 | - S¥yeors sivcs ot ok 100%
E Nok, {15-06} - 03 ymars' Service os tonce NoK
-8 Qe
T e S e senice & Sepay 5
7 ] . Sepoyitson T T = o . 0% | 55C v i
8 Heod Amorer - .. 05 'yaary’.service o3 100% 35C ’ :
L A Assision? Atmorer ) emudlbuﬁm )
. L ! n !
L . i cerificoie of i
" v a . L] !!!m!_ ’1
D Asiant Ammotes L 100% ssC {
IR RERTE ! e Acaton |
R R =
RS PR  SECRETARY TO ! {
SR U R Sk mmumnnormmumcmumm, Ve v
BT PR S \., : co ertaishre
S - . - . S L. . H Wrsnt s I 17 -~
. L . .. . ) X . o e s
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Prncipql Secretary 16 the Governor, Khyber Pokhtunkhwa.
Prindipdl Sectefary fo the Chiel Mitlstet, Khyber Pathiunkhwa.
. Alt Adminisirative Secretaries 10 Goveinment of Khyber Pakhiunkhwa.
" Reglstrar, Peshawor High Cours, Peshawat. t
. All Comgmssioners, Khybet Pokhiunkhwa. . .
All Deputly Commissioners. Khyber Pukh'gunkhvg'c.‘ ;
. Provincial Pofice Officers, ghybef Pokhlunkhwo. .
All Heaids of Altached Depaorimeni in.Khyber pokhiunkhwa.
9. PsOtothe Chief Secretary. Khybet Pakhiunkhwa.
10. Accountant General, Khyber pPokhjunkhwa. . - Ui
11, Direction information. Knyker pokhiunkhwe, - g
© 12.The Manger Gavernment Prinfing &, siationery Department, Knyber
. pakhtunkfiwa, He s requested fo.publish the aboue Hotificotionin the Extra
7 Ordfinary Gazetle of Khyber Pakhtunkhwa &nd supply 50.coples (Printed) of
-+, thesame fo he Home Department.. ‘ s
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PESHAWAR HIGH COURT; PESHAWAR.

(JUDICIAL DEPARTMENT) -
W.P.No.470-P/2021.

~ Date ofhearing — . 20.11.2022.

Barrister Dr.Adnan for the petitioners.

/" Mr.Sagib Raza, AA.G for the respondents.

‘ | $.M ATTIQUE SHAH, J:- For the reasons

- recorded In‘ our Idetai,led ]udgfnentl of even

date in  W.P.No367-M2021 fitled

_ "Muhammad Ghafar etc. Vs. Govt: of

“ Khybér ﬁakhtunkhwa'-thls writ petition is
dismissed, |

: . { ;E *¥ .
- Announced. . JUDGE
D281 1{2022.
- S As
RON'BLE MRJUSTICE LAL JAN KHATTAK, L
HON’BLE MRJUSTICE § M ATTIQUE SHAH & .
HON'BLE MR JUSTICE SYED ARSHAD ALL
KRN Caurt Sowvetery)
,_) |

A g st ) i wh'.?_l;.bwn
Vel
AN v Frgiier 1Al

16 DEC 2022



- PESHAWAR HIGH COURT, PESHAWAR.
' (FJUDICIAL DEPARTMENT)

W.P.No0.367-M/2021 with LR,
CM Nos.1053/2021 & 1183/2022.

Date of hearing  — - 29.11.2022.
Barrister Dr.Adnan for petitioners.
Mr.Saqlb Raza, A.A.G for the respondents.

. : . )

' § M ATTIQUE SHAH, J:- Through this
single judgment, we shall also decide the
connected writ 'peﬁtioné bearing Nos.337-
M/2021, 406-M/2021, “503-M/2021, 514-

- M/2021, 518-M/2021, 450-M/2021, 601-

M/2021, 681- M2021, 632 M2021, 916-

2021, 968 M/2021, 980- M2021, 1221-

M/2021, 1222-M/2021, 1252-M/2021, 2210-

 Pr2021, 2913-P2021, 5092-P12021, 5423-

P.(é021 , andl'5424_AP/2021 as adjudication

. . of a common question of law and fact Is

. involved in ail the petitions whereiﬁ the
s peltitionersl have chailenged the vires of

n@mon. No. Sd {Police-Il) HD/

' MKDILeviesMisci2020 dated 22.03.2021

“whereby on the -basis of impugned office

order bearing No.128/DC/CSL dated Cé -

L . ATTESTED
e e

eshawar Hifh-5 .



.20,04.2021; they have been retired from

service with further prayer that they be

_ reinstated into service from the date of their

retirement Le. 20.04.2021 with all back

benefits. in alternative; they have prayed

~that the respondents be’ directed to treat

them at par with erstwhile Federal Levies of

Federally Administrated Tribal Area (FATA)

and; absorb them In police and; grant them
full pensionary beneﬁts |

2. Likewise In WV.P.Nos.333-M/2021,
" 334:Mr2021, 335-M/2621, 338-M/2021,

345-M/2021,- 1026-M/2021, 1035-M/2021,"
1187-M/2021, 1206-M/2021, 1207-M/2021,

34-M/2022, 212-M/202 and 993-P/2022 the

_ beﬁ.tlbner:-s: have made the following prayer:

" '“On scceptance of this writ
 petition, the impugned Notification
‘SO (Police-lf) HD/ MKD/Levies/
mscrzozo is against law and the

fundamental rights guaranteed:by
the Constitution of Islainic

. Republic of. Pakistan, 1973, may
' be deciared lilegal vold ab Initio
and of no legal effects on the
rights of the petitioners.”

ATTE
EXAMINE

Feshawar Hitrtf €ourt




‘Similarly, in COC Nos.38-M/2021 in

. W.P.No.367-M/2021 and COC No.436-

P/2022 in W.P.No.1335-P/2022 petitioners

' seek Initiation  of ‘contempt of court

' proceedings against the respondents for

violating ‘the order of this court dated

| . 21.04.2021 passed In W.P.No.367-M/2021.
3. Brief facts of the case(s) are that the
' . petitioners were appointed. in the “Swat

. Levies 'Fo.rce" as Sépéys etc. and presently

terms and conditions:’- of their services are
regulated by 'Prévincially Administrated
Tribal Areas Levies Force Regulation 2012°
whereundef besfdes PATA Levies Force.

Ru!es‘,. 2012, PATA Levies Force Service

(Amended) Rules 2013 were also framed.

Rule 17 of the Amended Rules 2013, deals
with the refirement of personnel of the
force, which was amended vide notification

dated 12.12.2013 in the manner that “Alf

‘the personnel shall refire .as per

Schedule-ill and no extenslon In Service

' beyond retirement shall be granted”. On

14.07.2020, vide - Notification No.SO

CATTE
CEXA
Poshawat | ourt



gz

'(Polioe-li)HDH-S"-ruIe 17 was further

amended by deleting schedule-IV as, All

- uniformed force shall retire from service
' . on attalning the age of superannuation

Le. Sixty (60) years or they may opt for

retirement after completion of twenty-

five. (25) years rogular service”,

Thereaﬂer ence egain ‘through certain

- modifications rule 17 was amended by

: giving’ ltfe fo the deleted schedule-Il of the

rules 2013 as under- |

. “Retirement; All levy personnel
shall retire as per Schedule-lil.
‘and. no extension in service
after retirement shall be
- granted.”

4. Being aggrieved from the ibid

| emendment the petitioners  have filed the
instant thlthl'lS ’
& Pursuent to the dlrectlons of this

- court _respo_nde_nts have filed their parawise

comments, wheretn issuance of the desired

-. writs has been opposj'ed.

6. @ Learned oeunsel representing the

petitloners vehemen'dy argued that the

ATTE&ED
EX
Peshawar Nigh Court

T

/



. .'-ilmpugneg ﬁqtiﬁoatlbn is arbitrary, perverse,
llegal, lssued without lawful authorlty and
.malal - ﬁde'-ir_'ntention ']Qst to deprive: the

. j.p;etitioriers of thelr vestéd rights aocruéd in

their favour hence violative of their

fundamental "rig'hbs guaranteed under the

Constitution and thus é’ot é.dstainat?le in the -
- _eye of Ia\#.l That 'ﬁ‘\lsl._lg_h the impugned
Notification was lssued under the regulation

'I .2612.- However, after the 25" Constitutionat

amendment, the said regulation does not

hold field, therefore, the impugned
Notification is-llable to be set aside.

7.  Conversely, - worthy AAG
representing the respondents_ opposed the

arguments so advanced by léamed counsel

- representing the petitfoners at the bar while

arguing that after the 25" amendment the

Provincial _ Assembly .passed the
- continuation of laws; Act No.111 of 2019
ﬂ'n_'oug'h which the’ laws applicable 1o

 erstwhile PATA were allowed to continue

Including “Provincial Administered Tribal

Areas Levies Fome R'egulatfori, 2012" and;

 ATTE E
" EXAMI -
_Peshawar H ouri
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therefore, the. impugned Notification was

" issued per law which does not require any

Interrerenoe by this oourt in s writ

' jurisdicﬁon under Article 199 of the
-Constltulion Further petitioners ‘are Civil

:Servants and matter ln question revoives

around the terms an,d conditions of their

service which ié the eﬁusive domaln of -
| .the' Semce Tribunal -as such the
juﬂsdactlon of this court is barred given the
~ explictt provision of Aicle 212 of the
Constitution. | |

8. _H'eard.'Reoord'p_erused..

9. Before'ldiséusslng merits of the case

‘we deem '_it appropriate to. discuss the

background of the matter in hand to
properly comprehend the issue involved

therein. It is worth mentioning that earlier

~ the services of th§ Lévies Force were dealt
| with under the _'Fmptier- Imegular Corps”
_(FIC) rules, 1962 which was substituted by
the *Provinclal Adinistersd Tribal Arsas

Lévies Force Regdfation, 2012" (regulation)

and under the sald regulation “PATA Levies

ATTE@' =0
EXAMINER

Peshawar High Court

55
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Force (service) Rules, 2012" were framed

 for Provincis! Levies Force, While separate

service rules were also framed thereunder

for PATA Federal Levies Force performing
T

duties in "PATA” known as “PATA Federal

i Levies Force Servig% (Amended) Rules
2013, Rule 17 of the ibid rules deals with
‘- the _'rgtiremént of the Levies personnel

‘which was amended from time to time.
"_Howévér. .- petitioners ~ have  become
alggrie_vlet-:l .f.rom the frﬁpugned Notification
* vide which thé petitioners’ -retirement age
' was altered which i’ challenged by them

_through instant petttions.

10. .'l"he main contention of the

o peﬁﬁoneré is that after 25™ amendment the

regulation has lost its efﬁcacy and sanctity

and h_és become 'fedlf:hdant, therefore, the

. I'mpugned amendment under the sald
_r'eQuIation is lllegal being void ab Initio. It is
- worth "mentioning that after the 25"

- amendment in 2018, both FATA & PATA

were merged in the province of Khyber

R Pakhtuhkhﬁa and Federal Levies Force

. ATTESTED
' EXAMINER
Peshawar Hig rt

C

/
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. working in '.FAf‘A was. merged Into the

regular police of the province. Albelt; in

Malakand Division, Levies Force is still
- _regulated by "PATA Federal Levies Force

Service (Amended) Rwes_-2013 in view of

| | ‘the Khyber Pakhtunkhwa Act No 111. of
- 2019 ﬂirdugh which the laws prevalent in
" erstwhile #ATA ‘at the time of 25"
::amendment were allowed to continue -

| mciuding regulatlon 2012 which still holds

the ﬁeld and as such _the same-is a valid

~ . instrument. " . Therefore, impugned

Notification was l_ssue&by the respondents

. with lawful authority.

"~ 11. . Moving toward the status of the

petitioners it is worth mentioning that earller

this' court while .declding W.P No 528-

M/2016 ‘(lkramullah’s case) determined.the

status of personnel of the Provincis/ Levies

'!;'ome,,aS' that of civil servants in the

vfoli\ovfir'\g terms:- -

19, The Provincial Levies Forde
{“Force") was. ‘granted statutory
cover thmugh Khyber
IPakhtunkhwa Regulat)on No.1-of

-'.ATTE ,
EXAM! -1
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(a)

(b

o .(c_)
@
':(_9)

®

(9)
)

NUE

2014 ("Regulation”), Paragraph
No.3 of the Regulation envisages

for constitution %énd establishment

of the 'Fome, an_a ité functions. For

ease reference paragraph Nos. 3

and 4 of the Regulation are

" reproddoeq' as under-

3. Powsr to consﬂtu!o and

" maintain by the Force and its

functions.-~ (1) Govemment may.
conétftute and maintain & Force for
performing the . following functions,
namely: S

ensuring security of roads in PATA;
ensuring secunty and manning of

piquet;

guarding -Govemment institutions
and installations; -
ensuring = security of jalls and

" armrested criminals;

generally maintaining law and order
providing mobite escort to VIPs;
and-smdggfing écrfu}fﬁes especially
timber smuggling;

destruction of illicit crops;

serving of summons or procedures;
raid and ambush; and

such other functions as Governmént

“may, by. notification in the official

Gazefte, require the Force fo

. perform. -
(2

.'n: discharge of their functions,
officers and staff of the Force shall

ATTE

EXAM ’
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be gu:ded in' accordanoe with this

Regulatfon and the rules.

(3) The heed of tf:a Force shalf
be Commandant in his respective
jurfsdicﬁon

4 . Secrstary fo Govemnment,

| . Home and Tribal Affairs Department

shall be the competent,authonty‘of

- the. Fome

(5 The Fore sha!f consist of

 such ranks and number of officers

and “members and shall  be
constituted in such manner as may

- be prescribed by rules.

(6) .The-officeis and members of

" the Force shall receive such pay,
pension,  allowances and other
remunerations and shall enjoy such

leave and ofher privlleges as may be
prescribed b y rules.

(7) The officers and members of

the. Force shall wear such uniform as

may be pmscnbed by mles or
fnstmcﬂons

(8) ° The . administration of the

- Force shaﬂ vest in the Commandant

in _hfs junisdiction who  shall

. administer it in accordance with the

. provisions of this Regulation, rules
.and instiuctions. | '
{9 -The . Commandant shay
 exercise his powers and.perform his
 functions - under - the  general

.supendsiop and directions of
Government.

" ATTES »
' EXA
' FGShawa:\ﬂ Rourr
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- 4, Pomrs .and dutles - of @
' officers - and members of the
'+ -+ Foree.—An officer or member of the
| Force shall- |
(a) take effective measures for ensuring
' security of assigned jurisdiction and
for safeguarding against acls of
unlawful interference;
~(b). préirent unabﬂ:orized persons and
- vehicles from access fo the territorfal
 jurisdiction; '
c o (@) take effective  measures  for
. preventing sebotage, placement of
car bombs, letter bombs, dangerous
article end camiage -of arms and
- ammunition into the restricted area;
(d) use such amms and ammunition and
- equipment as méy be authorized by
the .Commandant or an officer
_ _ authorized by him; '
P - ) (e) search . and amest without warrant
o any person- who' he suspects of
 endangering or eaftempting fo
..endanger or having endangered the
safety-of an installation and may use
such force as may be.-necessary in
the discharge of his.aforesaid dutles;
and - .
() perform such other legai functions as
. the competent authority may require
him to perform”.
'20..- ‘The close perusal of the
~ Regulation” would clearly show
- that the Force is 'reéei\(ing its
salary.  from ‘- the  Provincial

ATTE D
EXA R
Reshawar Migh Court
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Exchequer and performs the
" policing service in the erstwhile

PATA. ‘
21. Having said this,” we would

-now refer to the crucial Issue as to

- whéther the employees of the
" Force can be térmed as a civil

servants and as such they cannot .

maintain ‘a constitutional petition

before this Court for enforcement

. of the terms & conditions of their

. service, -

22, The connotation ‘clvil
servant is defined and explained
in respect to the Province of

. Khyber Pakhtunkhwa, In the Civil

Servants Act, 1973 (“Act, 1973”).

. For ease reference, we would

*refer to Section 2 (b) of Act, 1973,

which reads as under:-
2. Daﬁnitions.-—{‘!) In this act,

- unless the context otherwise

requires the* folfowfng expressions

" 'shall have 'ﬂzye ~meanings hereby
.- respectively gssigned to them, that Is

- (a)
- (b)

to say=-

ccccccccccccccccccccc

eivil se;ifaﬁt' méans a person who is
-a member of a civil service of the

" Province, or who holds.a civil post in
*_connection with the affairs of the

' vaf_rica, but does not include—

ATTEST
EXAMINE
Peshawar High Court
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‘a person who ls on deputation fo the
Province from the. Fsdemt:on or any

. Gther Province or other authority;

(i

B (i)

a person who is. employed on
contract, or on work charged basis, .
or who is paid from contingencies; or .
a person who is a ‘worker" or;
‘workman” a&s defined In the,

Factories Act, 1934 (Act XXV of

1934), or .the  Workman's,
Compensation Act, 1923 (Act Vill of.
1923)".

. 23, The perusal of the definition
" would show that a member of a

civit service: of the Province or
who holds a civil post in
connection with the affairs of the
Province-. is civil. servant. All
Pakistan Sewlces are explalned

. in Arﬂcle 260 of the Constitution,
* which reads as under:-

GaaevsesrerarsrerereidsstersasnsasanssrabInstel
........................
.................................................

ooooooooooooooooooooo

L "service of Pakistan means any
- sewfca post. or office in connection

with the. affairs .of the Federation or

- of a Province, and includes an’ All-

Palkistan Service, service in the

 Armed Forces and any other service

declared to be a.service of Pakistan

" by or. undet Act of [Maijlis-e-Shoora

- ATTE

EXAMI
‘Peshawar
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(Parfiament)] or: of & Provinclal
‘Assembly, ‘but ‘does not inciude

service as . Speaker, Deputy
Speaker, Chairman, Deputy
Chairman, Prime Minister, Federsl
Minister, Minister of Stats, Chief

" Minister, = Provincial Minister,

[Aftome}General], {Advocate-
General],] Parllament Secretary] or
{Chalmman or member of a Law
Commission, Chairman or member

of the Council of Islamic ideology,

Special Assistant o the Prime

, Mlh!sten, Adviser fo the Prime

Minister, Special Assistarit to a Chief
Minister, Adviser to a Chief Minister]
or member of a House or @

. ‘Provincial Assembfy;_

Whereas  Article 240 of the

- Constitution envisages that:-
. "240. Sibject to the Constitution, the
" appointments to;;énd the conditions
of service of-peﬁéons in the service

of Pakisten shall be defermined —
) I

{b) fn the case of the services of

a Province and posts in connection

" with the affairs of a Province, by or .

under Act of the Provincial
Assembly: .
Explanation.- In this Article, “All-

. Pakistan Service” meeans a service
" common to the Federation and the
" Provinces, which was in existence
- immediately before the commencing

L ATTE f
- EXAMI
' Peshawar ourt
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-day or which ma_nj_i be created by Act

| ofmaﬂfs-ef-snoo:"a (Parfiament)F.

24. The Phrase ‘“performing in

connection with the affairs of -

. Federation or for present matter
‘Province* was

elaborately
explained in _the case of

Salabuddin_and 2 others vs.

- Frontier Sugar Mills & Distillery

td. t Bhal and 10 othe
(PLD 1975 Supreme. Court 244).

dn the said judgment, the Apex
Court has held: -

“Now, what is meant by the phrase
‘performing functions in ‘connection
with the affairs of ﬂre.Fedem;;fon ora
Province", It is clear that  the

" reference Is fo govemmental or State

functions, Involving, in one from or

.another, "an “elernent of exercise of
_ pubhc power The functions. may be
-the tmdrtronal police functions of the

State, InvoMng the maintenance of

law and order and other regulatory

activities; or . they may comprise
functions pertafn.‘ng to economic
devafopmenr soclal welfare,
education, public utiity service and

- .other Stete enterprises of an
' Indusiﬂa! or commercial nature.

Ordfnan‘ly, these functions would be

: 'perfpnned,,by persons or agencies
directly appointed, controlled and

financed by the' State, ie., by the

ATT D
Exﬁ '
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Federal Govemment or a Provincial
Govemment”, .
.25, Admiittedly, as evident from
. the bare ré#ding'of paragraph-3 &
4 of the Regulation, the present
| petitioners are performing policing
T service in the erstwhile tribal area,
| " however, -their terms and
conditions are being regulating
- through 'ReguIation No.1 of 2014
and after the omission of Afticle
247 from the Constitution; through
“a provincial statute i.e. the Khiyber
~ Continuation of Laws in the
- Erstwhile Provincially Administered
© Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. [li of 2019),
‘the operation of Regulation No.1 of -
2014" was continued.” Thus, the
essential criteria for being a civil
' sef\kant is that the person holding
* the post must perform his functions
'in connection' with the affairs of
Federation/Province and the terms-
" and conditions of 'his service.
: sho_uld be deténnined by or ur;dern.
the Act of Parliament/Provincial,
Assembly. The Apex Court in the
~..case ofFedeﬂgg of Pakistan
ih_Secretary, Ministrv_of.
- Interlor . _{interior __ Dly|slo

: -'“_:sla #jdla.# . o 4/7"/(‘1

3 : B O EXAMI
T " Peshawar HigwCourt
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(1998 ;CMR 1081), while dealing
with the case of an employee of
Pakistan Rangers has observed
that: .

“7...Perusal of these rules clearly
- shows that they. are all embracing,
a . and therefore, tinder the amendment
' o of section 1 of the Pakistan Rangers
Ordinance, these' rules would prevail
over the Rules of 1973. The Pakistan
' Réngem Ordinance was promulgated
to constitute ‘8 force called the
- Pakistan Rangers for the protection-of
and mainfenance of order in® the
. border areas. Since with regard 6 the
status of ff;e members of the force the
'Pakistan Rangers Ordinance is silent,
‘therafqm, it can be safely said that
- the e_mb!dyoes of the Pakistan
Rangers will be dsemed to be civil
servants . as they are performing
duties in coninection with affairs of the
Federation and hence ‘under the
 Service: Tribunals Act, 1973, an
"appeal by a' member of the Pakistan
Rangers regarding a matter relating
to terms and. conditions of his service
is ‘competent before the Federal

Service Tribunal...". '

.26, Similady, "In the case of

. Commandant, ‘: Frontler
Constabulary, - _Khyber
- &kgmpkhg@! Peg&_ awar _and C (/—- <

ATTE-SG’%,
. EXAMINE
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‘ot'hgrslg.'fg' ul 'Bgfb Khan and -

others (2018 SCMR 903), the

~Hon'ble Apex Court has elaborately
- examined service structure of the

employees . " of Frontier

Constabulary, whlph is established.

under- ‘Frontier Constabulary Act

(Act-Xill)  of 1915. Relevant .

paragraphs of the said judgment

~ are reproduced as under:-

‘6. Three broad . ftests for
establishing the status and character
of a civil servant emerge from the
Constitutional 'méndate of the afore-
going Articles. Firstly, under Article
240(a) of the  Constitution,
appointments fo ‘and the terms and

- conditions of setvice of the persons in
 the “service of Pakistan®” are be

determined by or under Act of

Parfiamnt. Secondly, by virtue of

Article 260 of the Constitution,

~ 'servico of Pakistan' means eny.

service, post or office in connection .

. with the. affairs of the‘ Federation.
" Thirdly, under Article 212(1) (a) of the,

Constitution;.the exclusive jurisdiction

- . to adjudicate disputes relating to the

terms and conditions of persons, who
are in the service of Pakistan vests in

‘an Administrative Tribunal, namely,
'*, the Federal Service Tribunal. Thess
“tests ' am mentioned. in  the

Muhammad Mubeeq-us-Salam_ case
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ibid (at pp. 686-689 of the law repor).
The definition of the term ‘chil
servent’ In the. Act adopts the
_ Constitutional criteria given In Article
.. .260 noted sbove fo refterate that a
o ' ' person who, inter alla, holds a civil -
post “in connection with the_affairs of
the Fedsration® including any such
R ~ post connected with defence, to be a .
- - clvil servant. Thé:larger Bench has in
this respect taken the logical step to
incorporate the f}oquiraments under

‘Atticle 240 (a) and 260 of the..
Constitution as the definitional criteria~-
of the term “civil servant” (at p. 682 of °
the law report).

7. Having noticed the qualifying
criteria of a civil servant under the
law, it is appropriate now to examine
the factual matrix of the present
controversy. The FC was established
by the-NWFP Constabulary Act, (Act="
XIll) of 1915 (“Constabulary Act’.
Section 3 of the Constabulary Act
empowers the Federal Government to
maintain the FC as a force “for the

 better protection and administration of
the extemal ﬁnnﬁem of Pakisfan

 within the fimits 'of or adjoining North-

‘West Frontier or any part thereof"..
Section 3-A of the Constabulary Act-
authorises the Federal Gogémment to
employ the FC outside the limits of or
adjoining the North-West Frontier
Province in other parts of Pakistan for

pereamen -

EXA R
Peshawar { Court
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o , - the -be;tef- protection  and
... .. administration of those parts. Section -
IR . 5(1) of the Act ibid vests the Federal -

Government swith power to appoint :
the Commandant and other persons:..
_including " the District Constabulary
Officers ' or "f_Ass?stant Constabulary -
Officers of the - force in one or more
districts. ‘Section! 6 delegates fo the .
. Commandant * “and District«s 7
Constabulary- Officer the power to
appoint subordinate officers In the
manner prescribed by Rules made
under the Act. ‘The Federal
}'; _ | Govemment exercised. its power
. conferred by Section 21 of the
ConstabularyAct, (o frame the NWFP
‘Constabulary Rules, 1958
("Constabulary Rules”), in order fo -
provide the -terms and conditions of
‘service of the officers and men ifi the
FC.

8. It will be observed that the

matte} of terms and conditions of

service of the mspondeht—empféyees

of the FC, . are;in the first place

* regulated by the Constabulary Act

- and elsborated pursuant theroto by
. the FC Rules. The provisions made
| by the Constabulary Rules are “in

- furtherance  of and in exercise of the

bowaf conferred by the Constabulary

Act. ' Therefors, the terms and |
. cqhditfons . of service of the
- g@ploms of .”“_’ FC are prescribed C /'"C

ATTESE 4
. -EXAMI ' :
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" In the Act and the Rules. The test lald

down in Article 240(a) of the
Constitution ~ requires ~ that  the
appointment fo and the terms and

“conditions  of .‘sgtvice of posts In

corinection -with. the affairs of the -
Fedenration _-and;% of a service of .

. Pakistan shsil be determined by or

under an Act of* Parllament. The
expression ‘by or under” in Article
240(a}- of the Constitution authorizes

R . the terms and conditions of service of.
& civil servant to-be provided both by.

statute or by statutory rules. The
provision made in the Constabulary .
Act and the Constabulary Rules,
thersfore, satisfy the Article 240(a)

test. The judgment.in the Muhammad

Mubeen-us-Salam case  ibid
endorses this point of view:-

“86.... The terms and conditions of
‘service of those employees, however,.

" are required to be specified under

Article 240 of the Constitution by or

" under Act of the Parfiament. Thus, the

condusféq would be that only those

persons, who are in the service of

Pakfsfa'ri_, as discussed hereinabove,
and if their terms and conditions are
govem‘éd either by a statute or
statutory rules, in terms of Article 240

‘of the Constitution, can seek remedy
- before the Service Tribunals..”

27. Similarly, this. Court in -the

‘case of Gul Munlr vs, The

e d <



— —— e ——

- F ) lons

Islamabad and others (2019 PLC
(C.S) 848), on the basis of law laid

. down by -the Apex Court in

Co. dant, Frontler
~ Constsbulary _Khyber
Pak; ‘ s, ase

(2018 SCMR 903), while dealing
with the case of Federal Levies

‘Force, which ' was established

through ™ Federal: Levies Force .
Regulation, 2012 having the same

~ structure - of service for its

employees/force as provided in
Regulation No. 1 of 2014 has held
that employées of the : Federal

' Levies Fofce -whose terms and
~"condltions of service are govemed

under Federal Llevies Force

" Regulation, 2012 are civil servants.

Keeping in view the above, the

" -Force established under Regulation

No. 1 of 2014 qualifiles the criteria”
of being -civil servant in view of its

. composition, functions and duties
~ @as per law laid down by the Apex

Court in the cases of Federation of
an___ ecreta

E Mlﬂbﬁ of erteﬂof (interior
Division), islamabad and 2 others

- ATT ED
U "EX R
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uwmm
Nazir (1998 scmn 1081) and -

hmandant, . Frontier
Constabylary, Khyber

&Mﬂum._&mﬂr_mg
_Qﬂleﬂag!b_ﬁh_tungv

others (2018 SCMR 903), thus, the,
preliminary objectién raised by the.
leamed  counsels for  the.
respondents is sustained and
accordingly, the present petitions in-
view  of .clear -bar contained In

_Article. 212 of the Constitution are

not fnaintainabie. . The present.
petitoners * may  agitate their
grievances before the Provincial
Services Tribunal. However, prior to
this judgment, the status of present
petitioners being a clvil servant was

" not determined and in the similar

cases, the Apex Court in ﬂu_ﬁgg__

-Khan s case ' (2018 SCMR 903)

has held that:

“11. It follows from the dicta laid
down above that the protection of the
border areas is a soversign function

'be!angfng to and performed by the

Fedembon . The same duly s

- performed equaﬂy I the.present case

by the FC not only on the frontiers of
KPK Province but also by maintaining
order in other parts of Pakistan. For

discharging such functions, the

ATTES
T EXAMIE
Beghaway
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. séMces-'mnderéq by the FC have

" direct -nexus with the affeirs of. the

" Federition. Therafora, the reasons
given- in the Muhammad Nazir case
" (supra) fully apply here as well and we
. hold that the employees of FC are civil
servants. Insofar as the question of '
- ooh:petent. remedy . in respect of
service disputes’ of FC men s
concemed, we hold that in a matter
~ relating to the terms and conditions of
service of the rpspdndent—amp!oyses
of the FC, an appoal before the
Federal.Service Tribunal is available to
them as the exclusive remedy under
the law. Accordingly, this remedy may
be availed by them within the statutory
period of limitation commencing from
the date of issuance of certified copy
of this Judgment. All these appeals
fled by the appellant-Commandant,
'FC are according allowed In above
torms”. -

When case of the petitioners (PATA

Federal Levies Force) was examined In

juxtaposition with the Provincial Levies

" Force and-?bid judgment, we observed that

‘service of both the forces is governed

59

“under the rules . so. framed under the
 provisions -of - *Provincial  Administered

: Tdbaf‘ Areas ‘Levies Force Regulation,
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| 2012"._ Therefore, we belleve that- the
status of petitioners is that of civil servants

for alt practical.and material purposes, and

as - such, the matter of terms and;

'-_conditiohs of their service squarely falls

“outside the ambit of writ jurisdiction of this

court given the explicit bar contained in

. Atticle 212 of the Constitution. As earlier
o disb'ussed_ service ru!és of the petitioners
" (PATA Federsl Levies Force) and
" Provincial Levies Force both were framed
‘under the . -. provisiéns of “Provincial

"' Administered Tribal Areas Levies Force

Regu!a_ﬁon, 2012 ai‘nd through the. ibid

judgment, the persdn'nel of Provincial

Levies Force were declared as Civil

Servants after exhaustively discussing-the

~matter of Levies Force performing their

duties in PATA. Therefore, on the same

premise, we have no hesitation to hold that
the petitioners are Civil Servants as their

service fulfils the entire criterla of Civil

Servants so provided by the law. Leamed

"+ counsel reriresenting- the petitioners could
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o not distinguush the status of petitioners
(PATA Federal.- Levfes Force) vls a vis

va!nc:a! Leavy Foro_e in any manner. Both

forces are perfo;ming their functions in the

FaE)

same area for the same object and;
S Ipurpose._and' both are being maintained
through the . -provincial exchequer.

- . Thérefdre.' the matters arising out of the
o terms ahd; conditions of service of .the
 petitioners " are '-only;: amenable to the
" jurisdiction of the Service Tribunal in terms |

" of Article 212 of the Coriétifution.

So far as the contention of petitioners

that they have challenged the vires of the

impugried Notification. and as such the

)

| 'same are not amenable to the jurisdiction
“of the Service Tribunal is concérned,

. suffice it to state that it hés long been

é,e_ttled that Service Tribunal has ample

. jurisdiction to deal with the issue of vires of

the law and rules framed thereunder. 2015
. .
SCMR 253 NATIONAL ASSEMBLY

.SEGRETAR!AT through SGctrary V.
.MANZOOR AHMAD and others.

g
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i

‘Therefore, the contention so agitated at the

bar is misconceived and as such repelled. ;‘

In “view - théreof, the status of

petltidhers has been decléred as that of -

: ICM'I Servants and the matter in QUestlclon

 revolves arolind the terms and; conditions

‘of their service which dees fall outside the
T : [

jurisdiction of this court given the baring
. . |

| ptjovlsidn of Article 212 of the Constitution

énd as such instant petitions are dismissed;

'_ bélng not maintainable. However, the

-_ -- petitoners may approach the woﬁhy .

Service Tribunal for the redressal of their

: - |
~ grievance if so advised. Albeit, earlier the

- was not determined,. therefore, the

 petitioners may avail the remedy of appeal

“within the statutory period of limitation

commencing from the date of Issuanore of

the certified copy of this judgment in t?rms

' of the judigment of august af:ex court inl' Gul

Raqlb khan’s case 2018 SCMR 903. i
coc Nos.38-M/2021 |, in

' W.P.No.367-M/2021 and; COC No.436- ' / C

. _ATTEED
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