31.01.2022 - Learned counsel for the app‘ellant present. _ S r»a_(.

Learned counsel for the appellant seeks ad]ournment to
further prepare the brief. Adjourned. To come up for preli inary

hearing on 31.03.2022 before S.B.

(Mian Muhammad)‘
Member(E)

'
H

31 Maréh; 5022. Counsel for the appellant present and héérd.'

| Vide my detailed order of today in connected Service |
- Appeal No 7476/2021, titled “Miss Nazia Vs. Government ’
. of Khyber Pakhtunkhwa through Ch|ef Secretary,' .
Peshawar and others, this appeal is d:sposed‘ of ..

' accordingly. Consign. |

Pronounced in open court in Peshawar and given
under my hand and seal of the Tribunal thls 31 day of ‘.

March, 2022. | ,

(KALIM ARSHAD KHAN)
CHAIRMAN,

Zab tm




- Form- A :
Sr FORM OF ORDER SHEET . ,
Court of -
Case No.- '7&{’ RO __j20m
" [SNo. | Date of order Order or other proceedings with signature of judge
' proceedings
1 2 3
1 29/09/2021 The appeal of Miss. Salma Naheed presented today by Mr. Wisal
" Hayat Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.
REGISTRKﬁ ’
{9 This case is entrusted to S. Bench at Peshawar for preliminary
hearing to be put up there on %ZNZ Z‘ .
CHA AN
26.11,2021 None for the appellant present.

up

Notices be issued to the appellant and his counsel. To come

for preliminary hearing on 31.01.2022 before S.B,

(MIAN MUHAMMAD)
MEMBER (E)
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’ | BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
2 SERVICE TRIBUNAL PESHAWAR

S.A" zg‘é’o /2021

Miss. Salma Naheed (Appellant)

1 VERSUS
The Government of Khyber Pakhtunkhwa and Others (Respondents)
INDEX |
SNo Description Annexure Pages
| Memorandum of Appeal T P1-6
2 Affidavit P7
3 Addresses of Parties P8
4 Application for ‘
condonation of delay ' P 9-10
S| Copy of CNIC N P11
6 | Copy of the notification “B” P12-13
dated 20/12/2012 and its - |
| better copy | | N |
7 Copy of the salary Slips “C” | P14-15
g Copy of the departmental “D” Pl6-17
appeal " .
9 Judgment of The | ‘ “E” P18-24
‘ Peshglwar High Court
Peshawar ,
10 | Copy ofthe Service “pr P 25-26
Tribunal judgment |
11 Other Documents ' . P 27-28
12 Wakalatnama P 29

_ Appellant

Miss. Salma Naheed, through

Wisal Hayat Advocate High Court

~ Tahir Khan Advocate

* -at District Courts Mardan
WISAL HAYAT

Advocate High Court
Distt. Courts Mardan
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-» BEFORE THE HONOURABLE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

,n"' b(‘ PJ

Se Kituichy Wy

‘ﬁiclu'

. Dy Nn7_6_6é
S, ATQL-----/zozl | | o | ndéﬁl‘]s@

Miss. Salma Naheed W/o Mubar‘ak Nasim D/o Said Muhammad R/o
Village Baghicha Dheri District Mardan, Senior Certified Teacher (BPS:
16) at Govt Girls High School Baghicha Dheri District Mardan,

............... Appellant

Versus

1. The Government of Khyber Pakhfunkhwa, through Chief Secretary
Khyber Pakhtunkhwa, Peshawér. |

2. The Secretary (E&SE) Department Khyber Pakhtunkhwa,
Peshawar. |

3. The Secretary Finance Department Khyber Pakhtunkhwa,
Peshawar. . | N |

4. The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5. The Dlrector (E&SE) Department Khyber Pakhtunkhwa

Peshawar.
rxxedm-d ay

Rw e Respondents N
'Zﬂ O\\Ki’PEAL UNDER SECTION 4 OF THE KHYBER
PAHTUNKHWA SERVICE TRIBUNAL ACT 1974,
AGAINST THE IMPUGNED ACTION OF THE
RESPONDENTS BY ILLEGALLY AND UNLAWFULLY
DEDUCTING THE CONVEYANCE ALLOWANCE OF

THE APPELLANT DURING WINTER AND SUMMER
VACATIONS AND AGAINST NO ACTION TAKEN ON

THE DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN THE STATUTORY PERIOD OF NINETY DAYS.




o&Lrayers:

That on acceptance of this appeal the

- respondents may kindly be directed not to make

deduction of conveyance allowance during vacations

period (summer& Winter vacations) and make the

payment of all outstanding amount of conveyanee

allowance which have been deducted previously

with all back benefits.

Any other remedy which this August tribunal deems

fit that may also be awarded in favor of the

appellant.

Respectfully Sheweth:
On F acz{si:

1. - That the Appellant 'is serving in the Elementary & Secondary
EduCatien Depaxlrtmen.t»as' Sezil.ior Certified Teacherv (BPS-16) quite
efﬁcienﬂy and up to the entire satisfaction of their superiors.

| (Copy of CNIC is attached ae Annexure “A”

2. That the Conveyance allowance is edmissible' to all the Civil
Servants and to this effect a notification no. FD (PRC) 01-1-2011

dated 14-07-2011 was issued. That later on vide revised




3
notification dated 20-12-2012 Whlereb'y the conveyane
employees from BPS 16 to 19 have been treated under.
notification by not enhancing their conveyance allow

of the notification dated 20-12-2012 attached as Ani

admissible under the law and rules but the respondents

. valid and justiﬁable'réasons stopped/deducted the

ce allowance

_for yemplloyees working in BPS1tol5 were enhanced/revised, while

the previous

ance. (Copy

nexure “B”)

. That the appellant was receiving the Conveyance allowance as

without any

payment of

conveyance allowance under the wrong and illegal pretext that the

same is not allowed for the leave period. (Copy of th

attached as Annexure “C”)

. That appellant feeling aggrieved from thé act
"respondents' regarding deduction of conv_eyance' a

- vacations peridd/months filed  departmental appeal but

e salary slip

ion of the
llowance in

no reply has

been received so far. (Copy of the Departmental Appeal is

attached as Annexure “D”

. That some of the colleagues of the appellant flled Writ Peﬁtion :

No: 3162-P/2019 before the Peshawar High Coutt, Peshawar

which was disposed. of vide Judgment dated: 01-10-2019 with the .

- - Ifdirecti'on to approach the prop’ef forum i-e Service Tribunal. (Copy

of Judgment is attached as Annexure “E”)

. That some of the colleagues df the appellant approached to this -

August Tribunal in different Service appeal whiéh was allowed by




..,’

this-August Tribunal vide its Judgment dated 11-11-2

Judgment is attached as Annexure “F”) ‘
7. That where after the aI-)pellant' waited for the s:tatutc

.ninety days but no feply has been received from the|

That appellént feeling aggrieved and having no other

- the instant service appeal on the following ground:

~ others.

Grou'nds:'

~A) that the action and inaction of the respondents regard1

}of the Conveyance allowance for vacations perlod/month

; against the law, facts and norms of natural justice.
!_ -

~ B) That the appellant have not been treated by the d
acc'ord‘a_nce with law and rules on the subject noted above

fespondents violated Article 4 and 25 of the Constlitutio

Republic of Pakistan 1973.
|

019(Copy of

ry period of
respondents.
remedy filed

s among the

ng deduction

is illegal ,

cpartment in
and such the

n of Islamic

-C) That the action of the respondents is without any legal authority,

f'discriminatory- and in clear violation of fundamental

rights dully

vc'onferred.by the Constitution and is liable to be cieclared as null and

void.

D) That according to government servants revised leave

|

!

rules 1981, |

Vacati_ons are holidays and not leave of any kind, and therefore the




> deduction of conveyance allowance in vacations is against the law

.and rules.

~E) That there is clear difference between leave and vacation as

leave as applied by the civil servant in light of |Government
Servant Revised Leave Rules 1981, while the vacations are always
announced by the Government, therefore, underjthe law and rules -

the appellant fully entitled for the gfant of convjeyance allowance

| during vacations.period.

. | F) bTha‘t fhe (lovemme‘nt Servant Revised Leave Rulels 1981, c1early
elcplainl thatA the civil servants Who avail ‘the vacations| are allowed
| | only one ‘le.ave in a month; Whereas the other civil s;_er-vants may avail |
. fourA days leave-in a calendar month and the same ejlre‘ credited to his
: 'account and in this way h'e ‘may avail 48 days eam?ed leave with full |
pay, whereas the Government Servants to avail 'vacation such as .

appellant is allowed one- day leave in a month and twelve days in a

allowance for vacation period, the respondents while

- year and earned leave for twelve days in a year are cr

account and there is no question of deductiorjl of

deduction of conveyance allowance lost sight of this lega

illegally and Wi'thout any authority started the recovery a

edited to his
conv,e'y:ance
makiné the
laspects and

nd deduction |

of conveyance allowance from the appellant

{

i G)‘ That the act of the respendents is illegal, unconstitutional and
~without any legal authority and not only d1scr1m1nat0ry but also the

| | result of malafide on the part of respondents. i




’ ‘ H) That appellant has the vested right of equal treatment before law
and the act of the respondents to deprive the appellant from the
- conveyance allowance is unconstitutional and clear violation of
 fundamental rights. ‘ | |
o o
I) That aceording to Article 38(e) of the Constitution of Islamic
; | Republic. of Pakistan 1973, the state is bound to reduce disparity in
- the income and earnings of individuals. includinig persons in the
~services of the federation, therefore, in the light of the said Article the
appellant is fully entitled for the grant of conveyance allowance |
~+  during Vacatlons :

5 ) That the cause of action accrues to civil servant every|month when
“he is pa1d salary deficiently, hence, limitation does not run in case of
fixation of salary. o

- K) That the appellant seeks pemﬁs‘siQn of this Hpn'orable Court to
-~ raise any other grounds available at the time of argu!menta.

1t is therefore, most humbly prayed that the appeal of the appellaht
may be accepted as prayed for . | .

|
Dated 09- 08 2021

~ Appellant

w 1 Miss Salma Naheed, thfough

S(‘\‘\\(\ | | i
003 0‘;, xWisal Hayat Advocate High Court, '

oﬁ“‘ | B s Tathhan Advocate

at Distt' Courts Mardan
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BEFORE THE HONOURABLE KHYBER

PAKHTUNKHWA SERVICETRIBUNAL
PESHAWAR |

R —— /2021

Miss. Salma Naheed W/d Mubarak Nasim D/o Said Muhammad R/o
Village Baghicha Dheri District Madrdan, Senior Certified Teacher (BPS:
16) at Govt Girls High School Baghicha Dheri District Mardan,

Versus

~ The Government of Khyber Pakhtunkhwa and others

Affidavit
Miss. ‘Salma Nahegd W/o :Mubar.ak' Nasim D/o Said Muhammad R/0
- Viléagé -Baghiéha Dheri District Mafdan, S;enior- Certified Téacher
- (BPS: 16) at vai Giris High School Baghicha thefi District Mardan,
~do hereby 'solemr‘lly_ affirm and declare that all the contents df the
accompanied appeai are true and correct to the best of my knowledge

and belief and nothing has been concealed or withheld from this Hon'bie

Tribuﬁal.

Deponent

S

Miss. Salma Naheed .

CNIC#16101-1070889-2
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- o BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
-  SERVICE TRIBUNAL PESHAWAR =

‘Miss. ‘Salma Naheed
Versus

The Govemment of Khyber Pakhtunkhwa through Chief Secretary Khyber
Pakhtunkhwa and Others

Addresses of Parties

Appellant

Miss. Salma Naheed W/o Mubarak Nasim D/o Said Muhammad, R/O Village
Baghrcha Dheri District Mardan, Senior Certified Teacher (BPS16) at Govt Glrls
ngh School Baghicha Dheri Dlstrlct Mardan

Respondents.

1. The Government of Khyber Pakhtunkhwa through Chief Secretary Khyber |
Pakhtunkh\ya, Peshawar.

2. The Secretary (E&SE) Department Khyber Pakhtunkhwa Peshawar.

3. The Secretary Fmance Department Khyber Pakhtunkhwa Peshawar.

4, | The Accountarrt General, Khyber Pakhtunkhwa, APeshawar.“

5. The Director (E&SE) Department Khyber Pakhtunkhwa, Peshawar.

%M Appellant
‘;JVlgSalma Naheed, through

WIS A\‘_ :}(ﬁ:\éﬁj . Wlsal'Hayat Adyocate High Coart,
dvocate ! L - |
%i:n. Courts Mara ol /\}lpu{, . Tehir Khan Advocate at

. Distt Courts Mardan
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BEFORE THE HONOURABLE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL
~ PESHAWAR |

Miss. Salma Naheed D/o Said Muhammad
Versus

The Government of Khyber Pakhtunkhwa and others

Application for condonation of Delay

Respectfully Sheweth

. That the petitioner is filling the accompanying appeal the
~contents of which may graciously be considered as integral part N
‘of the instant petition

. That the delay in approaching this Hon'ble Tribunal was due to'
lockdown and COVID-19 pandemic country wide, which was not '
deliberate at all but accidental. |

. That cause of action accrues to civil servant every month When he
is paid salary deficiently, hence, limitation does not run in case of
fixation of Saléry.

. That the law favors adjudication on merits and technicalities of
any sort must always be ignored while reaching a just and fair |
disposal of any les. |

. That for proper disposal of the accompanying case on its merits, .

the condonation of delay is indispensible

that not only the Appellant has got a prima facie case and
having balance of convenience in his favor, but would
suffer irreparable loss, if the instant petitioh is not

' allowed.



(/?)

o o 1t is therefore most humbly prayed that on

acceptance of the instant petition, the a’elay if any

| very graczously be condoned and the acc

merits

&Tss/;almaNahe

occurred in filing the accompanymg appeal may

ompanying .

| - : appeal may very'be graciously be decided on its

Appellant
ed through |

Advocate at

irts Mardan
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Subject:  RE

Existing Rate R Revised Rate M).
- Rs. 1,500/- , Rs. 1,700/- ‘
| Rs 1300/~ T TR: 1,840/ '
Rs. 2,000/ , Rs. 2,720/. 4
Rs. 5.000/- i Rs. 5,000/ '
2. Con\=eyance-A110\vahcé at the above rates per month shal

BETTER copy PAGE-5

GOVERNMENT oF KHYBER PAKHTUNKEWA
-FINANCE DEP)\;RTI\/H‘:N”I‘. :
REGUALTION wing,
) | ' |
e NO.FD/SO(SR-ITy/52/2019

Dated Peshawar the: 20.12.2012
From

| L S pa
The Secretary to Govt: of Khyber Pai(hmnkhwa v 4

) ¥
: Finance Department, Peshawar, . ')%'ﬂﬂeK .
To: : . ‘ B . ‘ |

All administratjve Secretaries to Gowr- of Khyber. Pakhtukhwa,
The Serior Membe-

T, Board of Revenye, K.l\)'ber Pakhtunklywa,
The Secretary to Govemor, Khyber Pakhtunkhwa,
The Secretary to C

hicf Minister, Khyber Pakhninkhwa
The Secretary, Provincial Assembly, Kbyber p

ld'—"

akhtunkhwa,

e L

VISION IN THE RATE

CIVIL EMPLOYEES OF THY KHVBER T’A.thTTUN'KHWA, PROVINCIATL
- n — T Y
GOVERNMENT BPS-1-19

ise the.
Servants Govt: of Khyber
o September,.2012 at the following

allowance for employees in BPS-|¢ to BPS-}

1 be admissibie to those BPS-17,

18 and 19 officers who have not been sanctioned gfBcial vehicle

Your Faithfully

(Sahibzada Saeed Ahmad)

Secretary Finance

Endst No. FD/SO(SR-U')S-52/2()1 2 Dated Peshawar the 20" December, 2017 AT

9 will remain ug-




SOVERNMMENT OF KHYBER PAXKHTUNKHWA
FINAHCE DEPARTHENT
{(REGU LAT‘ OHN WING)

NG, rCJ‘SO{QR 1&"&52. 12,
Dated Poshawar the: 20-12-7917
From
Tre Seorstary t::""’-c%'t' of ®ruGhr FaEniunkitvaa, )
Financa Cv,—_nr“w-,a

. ————
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Qo S
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: Dist. Govt, NWFP-Provincial ‘
. District Accounts Officé Mardan ‘
Monthly Satary Statement (Februsiry-2021)

rsonal Information of Mrs SALMA NAHEED d/w/s 0!’;5_._»\[1) MOHAMMAD /Vﬁ '
Personne! Number: 00131714 CNIC: 1610110708892 . o NTNiG Ty )
Date of Birth: 07.06.1970 - Enwy imo Govt. Serviee: 01.09.2004 Lengti: of Service: 16 Years 06 Months 001 Days

Employment Category: Active Temporary : . T
Designation: SENTOR CERTIFIED TEACHER , - 80003519-DISTRICT GOVERNMENT KHYBE

DDO Code: MROI26-H.MRS G.G.H.S BAGHICHA DHERIMARDAN
Payroll Section: 003 GPF Scetion: 001 i Cash Center: 0 .
GPFA/C No: 131714 Interest Applied: Yes ~ GPF Balance; 513,627.00
- Vendor Number; - ) Ny . .
Pay and Allowances: Pay scale: BPS For- 2017 Pay Scale Type; Civil  BPS: 16 . Pay Stage: 16
- ¢ . ] . . ' L . .
\\‘u:gc (vpe . | Amount.. Wage type Amount
0001 | Basic Pav 43.230.00, 1000 | House Rent Aljowance - 2.727.00
: =
1210 | Convey Allowanee 2008 . 5.000;0(!) 1947 | Medical Allow 5% (16-22) 1.451.00
2148 115% Adhoc Relicf Al1-2013 775.00. . |2199 | Adhoc Relief Allow @10% . 607.00
2211 JAdhoc Relief ATF2016 10% 3.134.00 2224 | Adhoc Relief AL 2017 10% 4,323.00
2247 Adhoc Relief AL 2018 10% 4.323.00,, [2264 | Adhoc Relief Ali 2019 10% _ | 4323.00
beductions - General
Wage tvpe Amaoiint -Wage tvpe Amount
3016 | GPI Subseription -3.340.00 3501 | Benevolent Fund -800.00
3009 L ncome Tax -745.00 3990 1 Emp.Edu. Fund KPP -150.00
4004 | R Benefits & Death Comp: 65000 ) - 0.00
Deductions - Loans and Advances
( foan I Descriplion , [ Principal amount Deduction Balance
Deductions - Income Ty
Pavable: 1143575 Recovered Gl February-2021: 53097.00  Exempted: 2838.#3 Recoverable: 2.979.92
Gross l'n)" (R 69.883.00 Deductions: (Rs.): - -5,685.00 Net Pave (Rs.): 64,198.00

Pavee Name: SALMA NAHEED
Account Number: PLS0O0000036571
Bank Details: ALLIED BANK LIMITED. 25061 I‘BlALA GARH! BALA GARHE. !

Leaves: Opening Balance: Avuiled: \ Earned: Balance:

|

Permanent Address: VILL BAGHICHA DHERI TEHAND DISTT MARDAN .
Ciy: MARDAN ' Domicile: NW - Khyber Pakhtunkhwa Housing Status: No Official
Temp. Address: ;

ity Email: ‘ ' )

(1306960 20271922200 20l cmonans ave in Pak Rupees 3) Errors & omissions excepred p‘ (48

CQ\) ) .
| \N\S P}:\: \’\\(3\;\1\3( aaf |
[ S
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. NWFP-Provincial
District Accounts Office Mardan
Monihly Satary Statement (July-2019)

nhon of Mrs SALMA NAHEED dAiw/s of SAID MOHAM’«IAD

t.l’ 00'“714
0( 1970

3!7]4

CNIC:

itc -(n'v ,\cn\c Temporary

\IIOI{( I:RIII 1D TEACHER
f‘ﬂR6l26 H’MRS G.G.H.S BAGHICHA DHERI MARDAN
003 GI'F Section: 001

1610110708892
Eniry into Govt, Serviee:

Interest Applicd; Yes

01.09.2004

NTR: O

SO003519-DISTRICT GOVERNMENT KHYBE

Cash Center: 0

GPF Balance:

346,562.00 1t

) rb!(’ C o !
gz ! '\;vmces:; ’ Pay scale: BPS For - 2017 Pay Scale Type: Civii  BPS: 16 Pay Slagt;
PRI i J Al
Hgs AU Wage type ‘Amount Wage type i
siﬁ%’ik‘ R 40.190.00 11000 [ House Rent Aliowance B
[Eaital Allow: 1 5% (16-22) 1.451.00 2148 | 15% Adhoc Relicf Al-2013 R
i b i - s R
[ Bctl !cli-.fAHow (@ 0% 607.00 2211 | Adhoc Relief Al 2016 10% .:3,"‘
FRGHSE Relicf All 2017 10% 4.019.00 2247 | Adhoe Relief Al 2018 10% W
i -nBcchhcfAtl 2019 1 4.019.00 Vi
e ! “ ‘HI .
General , ’ﬂ-i"
g il ' R
Igfi Wage type Anjouni Wage tvpe i
. subscnm.ou. Rs3340 .3.340.00__]3501 | Behevolem Fuad BiE
’Jnconx ax = 232800 13990 [ Emp.Edu. Fund KPK o
;R Bmu s & Death Comp: -1.089.00 R
Rt !'. :r‘"
§%~ L‘o.ms and Advances E‘
P '.4\,
- Description Principal amount Deduction B';a'fil
‘GPE Loari Pnncnpal Instal 228.000.00 -19,000.00 19, QQ
1 u 1} b "- 0‘1
[N v
1h)cmnc Tax 'h
6,558.55 Recovered till huly-2019: 328.00 Exempted: 2623.32 Recoverable: -‘3 ;
. o ' 1'{',!\4‘:
60.93I.00 Deductions: (Rs.): -24.707.00 Net Pay: (Rs.): 36.224.00 :,}:;‘i'
3 $ !z‘&
oAy it 1§
% gNamfc SALMA NAHEED Xl
RGN rn'ml Narliber: PLS000000036571 E

Avaled:

'c('\ll\ Al LIED BANK LIMITED. 250611 BALA CARIII BALA GARHL,

Earned:

Balance:

Email:

3
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The Secretary Education,
Khyber Pakhtunkhwa,
Peshawar, Khyber Pakhtunkhwa,

Subject: Apphcatlon for allomng/grantmg of the *Conveyance Allowance' to the Applicant, -

According to the reference order/J udgment/Appeal No, 4823/2020, tltle Mr., Muhammad Ismail

(CT BPS-15) Vs The Government of Khyber Pakhtunkhwa, Through Chief Secretary Khyber

SIR,

 Pakhtunkhwa Peshawar etc., Dated 11/06/2020 of the Honorable Service Tribunal Peshawar.

My this application is with the reference to the above mentioned order/ judgment whereby

“Conveyance Allowance” is allowed in view of the said facts , I may also be allowed the said .

benefits , Therefore , the applicant submits as under.

| That the applfcant namely Miss. Salma Naheed D/o Said Muhammad is a civil sérvant

and presently serving as a Senior Certified Teacher (BPS 16) at Govt. Girls high School

Baghicha Dherl Mardan.

i

That the applicant is serving in education department since 01/09/2004 till to date of

service is in her credit.

' That in view of the order judgment /appeal of “Honorable Service Tribunal Peshawar”,

Dated 1 1/06/2020,.where the Conveyat_lce'AlIowance has been allowed to Mr.

Muhammad Ismail, (CT BPS-15) petitioner. (Copy of which is annexed).

That under érticle 4,25 & 27 of the Constitution of Pakistan 1973, the épplicant Being a
civil servant, is also entitled for the same/equal treatment, and »‘Conv.eyahce Allowance
may be allowed to the applicant as according to the order / judgment of the august
Supreme Court of Pakistan (2009 SCMR 1 ) in which it has been explained in detail, “ If
a Tribunal or the Supreme Court decides a point of law rélating to the terms and |
conditions of a civil servant who litigated, and there were othér civil servants, who may
not have taken any.le‘gal proceedings, in such a case, dictates

A




A

of justice and rule of good governance demand that the benefit of the said decision be ext
ended to other civil servants also, who may, not be parties to that litigation, instead of
compelling them to approach the Tribunal or any other legal forum. All citizens are equal

before law and entitléd to equal protection of law as per Art.25 of the Constitution.”

* » That the Honorable Apex Supreme Court of Pakistan has vide its judgments 2009

SCMR1 and PLD 2010 SC 878, allowed equal treatment. (Copies of which annexed

~ herewith)
' Prayers

In view of the'above facts and cucumstances, it is most graclously prayed/requested that the
apphcant may be allowed Conveyance Allowance in the light of the

Order/J udgment/Appeal of the "Honorable Serv1ce Tribunal Peshawar’ and oblige.

Submitted by

Miss. Salma Naheed D/o Said Muhammad

\DM | ~ CNIC# 16101-1070889-2
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Judgment Shnet
IN THE PESHAWAR BIGH "OURT PESHA ¥‘VAR ,
: fUDICTA.L DEP/IRTMENT. sor C Qp

Writ Petition No. 3162- Pf2019 Akﬁh tar Hussai é
others..vs..Govt of Khybér Pakhtun! .mw_%

‘3

- JUDGMENT
Date ofheaﬁng
Petitioner(s) by Mr. Noér Mohammad Khattak, Advocate.
Mr. Mujahid Ali Khan, AAG, for {espondeats.

* kX2 K

- ROOH-UL-AMIN KHAN, J::  Through this common

judgment we, proposed to decided the insiant as well as the
. 3 : .

connected writ petitions as all” having involved common
, S .

question of Jaw and facts, the pq‘rtlliculars of which are giveh_
below.
i WP No. 3162-P/2019 - tidled  Akhtar Hussain

cte..vs..Government of Khyber Pakhtunkhwa through

Chief Secretary, Peshawar and 4 others.
! | ‘.

i, WP No. 3064-P/2019 titled Haveeb Ullah etc...Vs.
Government of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 7 others.

. WP No. 3084-P/2019 titled Sikandar Khan etc...Vs..

{ Government of Khyb;:r Paichtunkhwa through Chief |
e 4 |
WV'U Secretary, Peshawar and 4 others.
o : ' ' L
\ iv. WP No. 3178-P/2019 titled Abdur Rehman etc...Vs.,

Govemment 'of'Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 4 others. *
. ’ mEC‘ TED |
mﬁf}m& R n

/
b/@xm,wca
. pe‘,st‘a"“r High Court
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2 .

p—
¢ Vo WP No. 3233-P2019 wtitled Amjid Ali etc. Vs,

Govemmen.t of K.hyb‘er Pakhtunkhwa through Chiéf~ _

Secretary, Peshawar and 4 ¢{Hers.
s .

Vi WP No. 3283-P2019 (Gited Gul Saeed erc. Vs CL
: o l
Government of Khyber Pakblunkhwa through Chief - :

- T
Secretary, Peshawar and 4 Othc"s ) ,

Vil WP No. 3287-P/2019 titled Syed Israr Shah etc.. Vs,

Government of Khyber Pakhtunkliwa through Chief

Secretary, Peshawar and 7 others. : : : :

Vil WP No. 3288-P/2019 titied Firdous Khanete.. Vs
Government of Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and 4 others. ' r

iX. WP No. 3353-P/2019 titled Hafiz Inamm Ur Rehman
etc...Vs.. Government of Khyber’ Pakhtunkhwa
through Chief Secretary; I?_esﬁawar and 6 others.

X. WP No. 3366-[’/2019 titied Jehanzeb Khan etc. . Vs,
. Governmenti of Khyber Paichtunkhwa through Chief

Secretary, Peshawar and 4 others.

‘ Co
1

% WP No. 3390-P/2019 titled Haji Rehman ete. Vs, '

Government of Khybet F‘umm‘khwa mrough hief

o/
f Secretary, Peshawar and 2 others: ;
Xil..

WP No. 3520-P12019 fited Mohammad Khalig
.. Vs.. Govémm&x:t Aof Khyber PaLhtun,khwa o
throug.h ChlefSccretz.ry chhawa.r and 4 others..~

: '/'NER
ar High Cour‘t

o
N,




3
3 ' xiii. WP No. 3567-P/2019 titled Husnur Rehman ctc...Vs.

[ | Government of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 3 others.

xiv. WP No. 3667-P/2019 titled Méqéad Hayat etc...Vs..
Government of Khyber Pa"r:htunkhir.fa through Chief

- Secretary, P;shawa: and 4 others.

xv. WP No. 3939-P/2014 titled Syed Khurshid Shah -
" ewc...Vs.. Governmeht. of Khyber ' Pakhtunkhwa -
through Chief-Secretaﬁ, Peshawar and 5 others. '

xvi. WP No. 4072-P/2019 titled Subhan Ullah ete...Vs..
Government of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 6 others.

xvii. WP No. 4758-P/2019 titled Sohrab Hayat eic...Vs.,
Government of Khyber Pakhtunkhwa through Chietf

Scc’retary,-Peshawar and 4 others.

2. As per averments of the writ petition, the
petitioners are serving o the Elementary & Sc‘c:’on&a‘;y
Education Department on tlﬁeir“ respective posts. On 14.7;2011 :
the Go;/érpmcpt of Kh)lf.ber. ‘Pakhmnkhv'/a enh.anceld the
conveyance al‘\owan'ce to a;il Lh.e Civil Servants i.e. from BPS-1

o 15, includ'm'g the pctitiohérs, which was subsequently. revised

Neud : v :
. \? vide another notification dated 20.12.2012 ‘and was fufther
! . '

0
Y y : '
\' enhanced. But the respondents without any valid snd justiffaBle -
A\ : :
\ reasons stopped- / deducted the payment of i:onchance

e

qi *»vé% | TTESTED

. SELAMINER
/- _ Pe€hawar High Court

TP e e o
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|
d .

aliowance under the wrong and illegal pretéxt that the same is

not allowed for the leave period..

3

~.

In essence, the grie?;an‘cfg the petit;oners, 1s that

they were receiving the conveyance

notifications mentloned above, whzch ¥/as stopped withoyt any

Justlﬁable reason,

came before this Court i Wit Petition No. 3509-P/2014 riled
(F Iaﬁz Mohammad

Pakhmnkhwa), wherein the pay and sal

following manner.

“7. . To resolve the vomroversy as to
" ththcr payment of allowances 1o a civil servant

falls in chaptcr-Z of K_hyber Pakhmnkhwa Civi]

bervants Act, 1973 je. terms -and conditions of

_ Service, it is necessary to reproduce the deﬁmtlon of
“Pay” provided ip section 2(e) of the Khyber

Pakhmnkhwa Civil Servants Ac1, 1973 which reads
as under:

"2, (e)—"Pay" means the amouny drawn
monthly by a civil servany ¢ pay, and includes
' special- bay. personal pgy  ang amy gther

emoluments declared by the prescribed .
emoiwnents

aulhorzry o be paid. - (en;phasxs prowded)
The word ‘emolument™ ysed in the above
Quoted definition clause of the Cw b Servants Act

1973, » according to its dwuonary eaning, denotes

wages and benefits received as co

/mp_e;nsation for

AT TEST
’ .f h 13 - . 'es ar ngh Coun

allowance under the -

llyas eLc.."»"s.._Gc')vcmment of Khyber

ary were defined ip the

e e

s e  —



might be within the route of expression ie.

(22

5

holding an ofﬁce or having empioymént. The woru
ernolument is basically derived frort the Latin waord
emolumentum. It originally meantl“the sum paid to
a miller for grinding a czljstomi;r' wheat”. Today, the
term exists mostly as a bit of archaic legalese, but it

“grinding out a living”. From the above it is

mariifest that  emolumients are cssentia[jy the
benefits that one gets .from the working of being

employed. Emolument is.f the “profit  from

employment and is .cqmpcriisation n return  of
services, hence the enﬁ)lumé’n'ts-gre part and parcel
of pay. Section 17 being part-of chapter-2 i.e. terms
and condltlons of service of a civil servant prowdes
that, a cml servant appointed 1o a post shall be
enutled, in accordance with m!es, to -the pay
sanctioned for the post. Likewise, Rule 9(21) of

(FR/SR) provide, the definition 'of pay which means

the amount drawn monthly by & government servant
as ;

(i) the pay, other than speciall pay or pay granted in
view of his personal qualification, which has been
sanctioned for the post held by him substantively or
in an officiating ;:apacity, or 'to which he is entitled

by reason of his position i a cadre, and (i)

. overseas pay, techmcal pay, specxal pay and

Y

personal pay and v

, (i) any other eﬁmlum‘er’:{‘s “which may be

specmlly ciassed as pay by the governor general

The leg:slature mn its wisdom has wxse}?"

used the word “pay” msteaci of salary in definition
1 . .

-clauseland section 17 of Khyber Pakhtunkhwa Civil

Servants Act, 1973. The. ward ‘pay’

connotes
’ ESTED
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6

payment of wageé including emolument in broader
spectrum while the salary i§ used fér arnount that
one receives in return for work and or service
provided, which is paid pezfiodi;:ally i.e. over a
specified interval of time such as weekly or most
commonly monthly. The term “salary” has been

dealt with at page-553 of Corpus Juris Secundein

Vol. 77 as under:;-

meaning fixed compensation fegularly paid by the
year, quarter, month or week; fixed compensatior
for regular work, or for continuous services over a

period of time; periodical compensation for services;

compensation for services fendered; per annurn

| , , :
| - compensation mean in official and in some other
: . situation, or station; legal compensation.
- Salary is also defined as meaning stipulated
) ‘ periodical recornpense; or consideration paid, or
stipulated to be paid to a person on regular intervai

for services usually a fixed sum to be paid by the -

year of half year, quarter; rewatd or corsideration

“paid or agreed td be paid to a person on a regular
- I [ .

intervals by the year, month or week for services;
reward of fixed or'recompense for services rendered

or performed; reward or compensation of services

. A 9
rendered or performed. '

From the above rmentioned definition it is manifest
A -
that the “salary” of a civi| servant is a fixed amount

regularly paid as Ac‘ompéﬁéa‘cion to the employee,

whereas the pay means an amount received by a

civil servagt including other emoluments ie.

allowances.”

“Salary”. The word “Salary” is defined has




5. Besides,

Teachers /employees of the samudewartmcm serving f'fornl
other comers of the province which were ‘decidedJ by
Abbottabad Bench of this Court, wherein ‘it was held that the
conveyance allowa.ncé being part 'o‘f pay‘fall in terms and
. ‘ _

conditions of civil servant and it'can adequately be cla'med

through an appea] by adoptmg the prt'scnbed proced\uc under

the Khyber Pakhtunkhwa Civil Scrvarns Act., 1974.

6, For the reasons givcn hereinabove, the petitioners

are civil servants and their claim falls in terms and conditions

- of service enumerated in Chapter-2 of the Khyber Pakhtunkhwa

Civil Servants Act, 1973, wherein the jurisdiction of this Court '

is expressly barred by ‘Arti‘cle 212 of the Constitution of Tslamic
" Republic of Pakistan, 1973. Resultantly, this and the connected

writ petion mentioned. above stand dismissed being not

maintainable. However, the petitioners are liberty t0 spproach

+
the proper forum, if so desire.

g —
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TR
- PESHAWAR

APPEAL NO. l'jS'Zb /2019

Mr. Magsad Hayat, SCT- (BPS-16), RS
GHS Masho Gagar, Peshawar...uere cerrrrreresrea erer APPELLAN

veriSus

1- The Government of -Khyber P3khtunkhwa thrOL{gi_],Chief Secretary,
Khyber Pakhtunichwa, Peshawar. L

2- The Secretary (E&SE) Departmient, Khyber Pakhtunkhwa, Peshawar..

3- The Secretary. Finance Department, Khyber Pakhtunkhwa, Peshawar,

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

S- The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
N RESPONDENTS

APPEAL UDNER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ACTION OF THE RESPONDENTS BY ILLEGALLY AND
UNLAWFULLY DEDUCTING THE CONVEYANCE ALLOWANCE
OF THE APPELLANT DURING WINTER & SUMMER
VACATIONS AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF APPELLANT WITHIN THE
 STATUTORY PERIOD OF NINETY DAYS. '

PRAYER: : ‘ !

That on acceptance of this appeal the respondents may

kindly be directed not to make deduction of conveyance

allowance during vacations period (Summer & Winter

Vacations) and make the payment of all outstanding amount

of Conveyance allowance which have been deducted
1‘T}-“{e‘f‘lt‘?‘"‘r‘‘ﬁ’*fi’previo'us;ly with all back benefits. Any other remedy which
this august Tribunal deems fit that may also be awarded in
favor of the appellant.

A

wmegisirar

P Ty

R/SHEWETH:
5 TQNEACTS:

i -1~ That the appellant is serving in the elemeitary and secondary
g education department as Certified Teacher (BPS-15) quite efficlency
ki and up to the entire satisfaction of the superiors.

and to this effect a Notification No. FD [PRC) 1-1/2011 dated

$42.2012 whergby the conveyance allovance for employecs

O APY
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W P e
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2- That the Conveyance Allcwance is admissible {0 all the civil servants.

14.07.2011 was issued. That later ion vide revised Notification dated
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Counsel for the appeliant presant.

Learned counse! referred td the judgment Yjassed by learned Federal

‘ Service Tribunalin Appeal No. 1888(RYCS/2016 which was handed down
: on 03.12.2018. Through the said.judgment the issue of paymerit of

Conveyance - Allowanze O a civil, servant during summer and winter
vacatlons was held to be wi mm His . entitlement  and the deduction already
made from him was to be reimbursed. Similar reference was made 0 the
judgment by Honourable Peshawar Hgh Court passed on 01 10. 2019 in

the case of appellent.

- Learned tounsel'c\,\‘rhen corx‘fr-onted with the proposition that the
issue, in essence, was dﬂated upon by the Federal Service Tribuna!l and,
more particularly, by the” H0n0drabie PeshaNar H1gh Court in the case of
appellant, stated that in case the ros,Jondents are requ ired to execute the
'jpdgrrnent of Pesnawc, High Court, the appeliant will have no cav&l about’

disposal of instant appeal..

The record suggests that whﬂe handing down ’udgment in the Writ
Petition preferred by the appeltant the Honourable High Court not only
axpounded the denmtlon of "Pay™ as we‘H as "Salary” but also gntttlempnt
of a civil servant for the quﬁvéyance Allowance during the period of
vacations. It is important - to r{ote that the respondents wefe represented

before the Hign Court during the proceedinds

i view of the zbove noted facis and crcumstances and in order tb
orotect the appp\l{,m frbm a frest round of litigation which may proti’act
Qver a formidable period, the appeal in hand is disposed of with

observation that the judgment o. Honourable Peshawar High Court passed

in Writ Petitions including W.P No. 3162-P/2019 shall be honoured and
implemented by the respondpn*c within  shortest p055|ble time. The
appel'ant shall, however, be at liperty to seek remedy in accordance with

law in case his grievance is-nat redressed by the |espondents within 3

reasonable timie.
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