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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.PESHAWAR.

Appeal No. 1292/2018

... 11.10.2018Date of Institution

Date of Decision ... 12/01/2022

Sahibzada son of Gut Zada (Ex-PST) resident of village Jalaia Takht Bhai District 
Mardan. ... (Appellant)

VERSUS

The Secretary, Elementary & Secondary Education Department Khyber'
...(Responderits)

i
Pakhtunkhwa, Peshawar and others.

'Present.

Mr. Adam Khan, Advocate For appellant.

Mr. Kabiruilah Khattak, 
Addl. Advocate General, For respondents.

MR. AHMAD SULTAN TAREEN 
MR. ATIQ-UR-REHMAN WAZIR,

CHAIRMAN
MEMBER(E)

JUDGMENT

AHMAD SULTAN TAREEN. CHAIRMAN:-The appellant named above

invoked the jurisdiction of this Tribunal through service appeal 

described above in the heading with the prayer as copied below:-

“On acceptance of this appeal, the impugned order may
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be set aside and the appellant may be ordered to be !
i-

reinstated into service with back service benefits c?;

alongwith any other relief, deemed appropriate by thjs

Hon’ble Tribunal with costs.”
;

2. Facts of appeal in nutshell are that the appellant was appointed as PST

and.posted in Government Primary School No. 1 Sher Garh Mardan vide order

dated 23.06.1997; that he was falsely charged in a murder case alongwith 

other family members vide FIR No. 517 dated 27.06.2007 P.S Shergarh District
4
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Mardan. The appellant was acquitted from the said charge vide judgment dated 

05.06.2018 and attended the office of D.E.O/respondent No. 2 on 20.06.2018 

for resumption of duty, where he learnt that he had been removed from 

service vide order dated 23.06.2008. Feeling aggrieved, the appellant preferred 

representation to the Director, E&SE (respondent No. 3) on 26.06.2018, which 

not responded within the stipulated period, hence the present appeal onwas

11.10.2018.

After admission of the appeal for regular hearing, the respondents 

given notices. They after attending the proceedings have filed their 

written reply, raising several factual and. legal objections, refuting the 

claim of the appellant and asserted for dismissal of appeal with cost.

We have heard the arguments and perused the record 

The copy of impugned order dated 23.06.2008 as annexed with the 

appeal discloses that an enquiry committee headed by Mr. Shah Nazar Khan 

DDO (M/P) Takht Bhai was constituted to conduct enquiry against the accused 

for the charges levelled against the appellant. The enquiry committee after 

having examined the charges and evidence on record submitted the report, 

where-after a show cause notice in the Daily "Mashriq" dated 24.05.2008 was 

served upon the appellant to explain his absence from duty otherwise ex-parte 

action should be taken against him but he failed. Consequently, major penalty 

of removal from service w.e.f. 27.06.2007 was imposed upon the appellant in 

exercise of power conferred by the Khyber Pakhtunkhwa Removal from Service 

(Special Power) Ordinance, 2000. The appellant preferred departmental appeal 

on 25.06.2018 wherein, while showing cause of his absence, he stated that his 

absence was not intentional but because of implication in false case of murder 

reported vide FIR No. 517 dated 27.06.2007 of P.S Sher Garh District Mardan. 

He further stated that he was acquitted of the charge of murder on 05.06.2018
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by the Additional Sessions Judge-II, Takht Bhai. It was mentioned in the

service appeal that the departmental representation remained un-responded. It

is there in the grounds of service appeal that the appellant alongwith his family

members was falsely charged on malafide intention on account of previous

enmity which is evident from judgment dated 27.07.2016 acquitting Mr. Umar
:j

Zada, brother of the appellant in the same case. It was also stated as ground

of appeal that the material point was not taken into consideration that the

appellant could not come out of his house as his life was at risk on account of

blood feud enmity. The appellant was acquitted from the criminal charge by

competent court of law and the copy of acquittal judgment in favour of the

appellant as annexed with the appeal is available on file. It is there in the said

judgment that the case was investigated and after completion of investigation,

i complete challan u/s 512 Cr.P.C was sent for trial against the accused and

after completion of proceedings u/s 512 Cr.P.C, accused were declared

proclaimed offenders vide order dated 19.06.2008. It appears from the said

observations in the acquittal judgment that the appellant remained proclaimed

offender because of his having gone into hiding after registration of case

against him. According to arrest card of the appellant issued by the police

officer, he is shown to have himself surrendered to the police on 10.05.2017•:

and was properly arrested. The copy of arrest card as produced during

arguments is placed on file. Before dilating upon the impact of declaration of

the appellant as proclaimed offender since registration of the case till his

arrest, it is deemed appropriate to discuss the impact of registration of the

criminal case against a government servant on account of occurrence having

no nexus with his official position. Article 194 of Civil Service Regulation

provides that a Government servant who has been charged for a criminal

offence or debt and is committed to prison to be considered as under

•■i
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suspension from the date of his arrest. In case such a government servant is 

not arrested or is released on bail, the competent authority may suspend him,

by specific order, if the charge against him is connected with his position as 

government servant or is likely to embarrass him in the discharge of his duties 

or involves moral turpitude. It is a matter of fact that the appellant was not

arrested since his nomination in the FIR on 27.06.2007 till 10.05.2017 and

during this period he remained into hiding because of threat to his life as 

admitted by him in his departmental as well as service appeals. This period of

absence of the appellant from duty at the most could be considered as willful

absence. The procedure for disciplinary action on account of willful absence at

the relevant time was governed by Rule 8-A of the NWFP Government Servants

(E&D) Rules, 1973. Accordingly, in case of willful absence from duty by a

through registeredgovernment servant, a notice shall be issued

acknowledgment due cover on his home address directing him to resume duty

forthwith. If the same is received back as undelivered or no response is

received from the absentee within the stipulated time, a notice shall published

in at least two leading newspapers directing him to resume duty within 15 days

of the publication of that notice, failing which an ex-parte decision will be taken

against him. On expiry of the stipulated period given in the notice, the

authorize officer shall recommend his case to the authority for imposition of

major penalty of removal from service. Obviously, the said procedure was not

complied with with particular reference to Rule 8-A ibid but otherwise show

cause notice was published in the newspaper daily "Mashriq" on 24.05.2008

copy whereof has been annexed with the comments of the respondents.

Now the question for determination is whether the appellant is entitled6.

for reinstatement into service after his acquittal from the charge of criminal

case excluding at the moment the fact of appellant having remained

I
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proclaimed offender'for a long periOd; The acquittal of a government servant

from the charge of an offence having no nexus with his position as government

servant does entitle him for reinstatement. However, the particular fact that

the appellant remained as proclaimed offender since registration of the case on

27.06.2017 till his arrest on 10.05.2017 need to be dealt with a lenient view

when according to his arrest card he himself surrendered to the police and

also gave explanation of his remaining into hiding as life threat due to blood

feud enmity. However, he cannot claim advantage of the financial benefit for

such period as his absence for such a long period was unauthorized.

7. For what has gone above, the instant appeal is accepted, the impugned

order dated 23.06.2008 as to imposition of major penalty of removal from

service upon the appellant is set aside. He is reinstated into service w.e.f.

27.06.2007. The intervening period in-between 27.06.2007 till arrest of the

appellant on 10.05.2017 is treated as without pay. The period from the date of

his arrest till the date of his acquittal i.e. 05.06.2018 and onward till the date of

this judgment is treated as leave of the kind due. Parties are left to bear their

own costs. File be consigned to the record room.

(AHMAD~S0ELTAN TAREEN) 
Chairman

(ATIQ-UR-REHMAN WAZIR) 
Member(E)

ANNOUNCED
12.01.2022

t



S.A No. 1292/2018

Order or other proceedings with signature of Judge or Magistrate 

and that of parties where necessary.
Date of
order/
proceedings

S.No.

321

Present.

For appellantMr. Adam Khan, 
Advocate

Mr. Kabirullah Khattak, 
Addl. Advocate General For respondents.

Vide our detailed judgment, the instant appeal is12.01.2022

accepted, the impugned order dated 23.06.2008 as to imposition of

major penalty of removal from service upon the appellant is set

aside. He is reinstated into service w.e.f. 27.06.2007. The

intervening period in-between 27.06.2007 till arrest of the

appellant on 10.05.2017 is treated as without pay. The period from

the date of his arrest till the date of his acquittal i.e. 05.06.2018

and onward till the date of this judgment is treated as leave of the

kind due. Parties are left to bear their own costs. File be consigned

to the record room.

(ATIQ-UR-REHMAN WAZIR) 
Member(E)

ANNOUNCED
12.01.2022
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02.09.2021 Due to summer vacations, the case is adjourned to 

12.01.2022 for the same as before.
i
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Counsel for the appellant and Addl. AG for the 

respondents present. ,
As the proposition has not been settled by the Larger 

Bench in other cases, instant matter is, therefore^ 

.02.2021 for hearing before the D.B.

23.11.2020

adjourned/ttTKL

(Mian MuhahWrad) 
Member

: Chairman.

Appellant in person and Addl. AG alongwith Arif 
Saleem, Stenographer for the respondents present.

The appellant has submitted Wakalatnama in 

favour of My^s. Khaiid Rehman & Muhammad Amin Ayub, 

Advocates. Placed on file. ,
The proposition regarding retrospectivity of penalty 

has not yet been decided by the Larger Bench. This 

appeal is, therefore, adjourned to 24.05.2021 for hearing 

before the D.B.

10.02.2021

. (Atiq-ur-Rehman Wazir) 
Member(E)

Chairman

24.05.2021 Due to demise of the Worthy Chairman, the Tribunal is 
non-flinctional, therefore, case is adjourned to 
02.-09,2021 for the same as before.
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16.04.2020 Due to public holidays on account of Covid-19, the case 

is adjourned. To come up for the same on 16.07-2020 before 

D.B.

16.07:2020 Appellant present in person.

Mr. fCabir Ullah Khattak learned Additional Advocate 

General for the respondents present.

Appellant requested for adjournment as his counsel is 

not in attendance. Adjourned. To come up for arguments 

on 02.09.2020 before D.B

T. (Rozina Rehman) 
Member (J)

(Atxiq ur Rehman); 
Member (E)

02.09.2020 Counsel for appellant present.

Mr. Kabir Ullah Khattak learned Additional Advocate 

General for respondents present.

Learned counsel for appellant seeks' adjournment 

issue involved in the present case is pending■ before 

Larger Bench of this Tribunal.

as

Adjourned to 23.11.2020 for arguments, before D.B.

ttiq.ur Rehman) 
Member (E)

(Rozina Rfehman) 
Member (J)



06.08.2019 Appellant in person and Mr. Muhammad Jan, DDA for 

respondents present. •4

Appellant submitted rejoinder which is placed on file

To come up for arguments on 30.10.2019 before
D.B.

-V

Member Chairman

30.10.2019 Arshid Iqbal Advocate on behalf of learned counsel for the 

apppcellant present and seeks adjournment. Mr. Zia Ullah 

learned Deputy District Attorney present. Adjourn. To come 

up for argmiients on 02.01.2020 before D.B.

. \

Member Member

02.01.2020 Appellant in person and Mr. Kabirullah Khattak, Additional 

AG for the respondents present Appellant requested for 

adjournment on the ground that his counsel is not available 

today. Adjourned to 24.02.2020 for arguments before D.B.

(Hussain Shah) 
Member

(M. Amin Kh4n Kundi) 
Member \ .

'24.02.2020 Learned counsel for the appellant and seeks 
adjournment. Mr. Muhammad Jan learned Deputy District 
Attorney for the respondents present. Learned counsel for 
the appellant requested that the present service appeal may 
be fixed after 15.04.2020. Request accepted. Adjourn. To 
come up for arguments on 16.04.2020 before D.B. s

ember. Member
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Appellant in person present. Written reply not 

submitted. Hayat AD representative of the respondent 

department present and seeks time to furnish written 

reply/comments. Granted. To come up for written 

reply/comments 26,04.2019 before S.B.

26.03.2019

Member

26.04.2019 Appellant in person and Addl. AG alongwith Abdul Jamil, 
Asstt. for the respondents present.

Representative of respondents requests for adjournment.

Adjourned to 19.06.2019 on which date written 

reply/comments shall positively be submitted.

Chaimfen ’

Appellant in person and Mr. Kabirullah Khattak, 

Additional AG alongwith Mr. Sajid Khan, ADO (Litigation) for 

the respondents present.' Representative of the department 

submitted joint para-wise comments on behalf of respondents No. 

1 to 3. Case to come up for rejoinder and arguments on 

06.08.2019 before D.B.

19.06.2019

(Muhammaa Amin Khan Kundi) 
Member
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Learned counsel for the appellant present and seeks 

adjournment to render proper assistance as to for how long the 

appellant remained absconder in the criminal case against him. 

Adjourn. To come up for preliminary hearing on 30.01.2019 

before S.B.

27.12.2018

Counsel for the appellant Sahib Zada present. Preli 

arguments heard. It was contended by learned counsel for the 

appellant that the appellant was serving in Education Department 

as Primary School Teacher. He was imposed major penalty of 

removal from service vide order dated 23.06.2008 by the 

competent authority on the allegation of absence from duty. It was
i* ^ ^

further contended that since the appellant was involved in false- 

criminal case vide FIR No. 517 dated 27.06.2007 under sections
i-. ■'

302/34 PPC PS‘Sher Ghar therefore, it was beyond the control of 

appellant to attend the duty. It was further contended that the 

appellant was acquitted by the competent court vide order dated 

05.06.2018 and on acquittal, the appellant filed departmental 

.appeal on 25.06.2018 but the same was not decided, hence, the 

^ - present service appeal on 11.10.2018. It was further .contended 

that the absence of the appellant was not-intentional but was due 

to involvement in false criminal case. It was further contended 

‘that there is some delay in filing of departmental appeal but the 

appellant filed departmental appeal just after his acquittal in the 

aforesaid criminal case and neither the absence notice was issued 

to the appellant nor proper inquiry was conducted therefore, the 

impugned order is illegal and liable to be set-aside.

30.01.2019

. n

’ ' »

The contention raised by the learned counsel for the 

appellant needs consideration. The appeal is admitted for regular 

hearing subject to all legal objections. The appellant is directed to 

deposit security and process fee within 10 days, thereafter, notice 

be issued to the. respondents for written Teply/comments for 

26.03.2019 before S.B.

'%-r-—

(Muhammad Amin Khan Kundi),..
\A
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* Form- A

FORM OF ORDER SHEET
Court of

1292/2018Case No.

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

21 3

11/10/2018 The appeal of Mr. Sahib Zada presented today by Mr. 

Muhammad Adam Khan Advocate may be entered in the Institution 

Register and put up to the VVorthy Chairman for proper order please.

1-

REGISTRAR

This case is entrusted to S. Bench for preliminary hearing to 

be put up there on
2-

. -«g>. ■ . ' 4?___

<■

■ <V
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

/2018Service Appeal No.

Sahib zada VS The Secretary, etc;

INDEX
PAGE NO.SANNEXURE NO.DESCRIPTION OF DOCUMENTS 

Memo of appeal with 
affidavit.

S.NO
1 - ^1

Application for condonation
of delay._______ _______ '
Appointment order.

2 jr -- 6
"A" /O3 7

//"B"FIR No.715/4

/3 -Judgement dated 05-06-20185

"D" /rImpugned order.6

f6 -- /8to "G''"E"Copy of Deptl; Appeal &
Postal & A.D. Card._________
Judgement dated 27-07-2016.

7

/f 33"H"8

34"I" & " j"Judgement for reference.9

Vakalat Nama10 s-ji
S'JiTotal:-

Dated:-10-10-2018.

(Sahib zada)

Through;
Muhammad Adam Khan
Advocate Mardan
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Before The Service Tribunal KPK Peshawar.

/ 2018.Service Appeal No.

Sahibzada S/o Gul Zada 

Jalala Takht Bhai District Mardan.
(Ex-PST)Resident of Village

Appellant.

Versus
JVo.

1. The Secretary, Elementary' & Secondary Education 

Deptt; KPK Peshawar.

2. The Executive District Officer, E.S & E Deptt; 

(Male) Mardan.■
3. The Director Elementary & Secondary Education

Respondents.Deppt; KPK Peshawar.

Appeal under Section-4 of the 

Ser\ice Tribunal Act,1974, against the order 

of The E.D.0/Respondent No.2 contained in 

Letter No.10253/G Dated 23/06/2008, 

the Appellant from service.
removing

Finedto-Glay
____Registrar

l.,That the Appellant was appointed as P.S.T "and 

.posted at the Govt; Primary School' No.l ' Sher Garh 

Mardan, vide order dated 23-06-1997.
(Copy Annexure:- ,

2.that the Appellant was falsely charged in a murder 

case alongwith his other family members vide FiR 

No. 517 dated 27-06-2007 of P.s Shergarh District

(Copy Annexure:.Mardan.



X
3. that the Appellant was acquitted from the said 

charge vide Judgment dated 05-06-2018.
(Copy Annexure-^'C") .

4.that on acquittal, the Appellant attended office of 

The E.D.O / Respondent No.2 on 20-06-2018 for 

resumption of duty, where he learnt that he is 

removed from service vide'order dated 23-06-2008.
(Copy Annexure- .

5.That aggrieved therefrom' the Appellant preferred 

Representation dated 25-06-2018 there against to 

the Director/ Respondent No.3 on 26-06-2018, 

through registered A.D. post.
(Copies Annexure- "D" & .

6-. That the representation is still unresponded.

GROUNDS:-

The impugned order is incorrect, illegal, 

void and against the principles of natural justice 

and the same, is liable , to be set-aside, on the 

following amongst many other grounds

That the material,point is kept out of 

consideration that the Appellant 

alongwith his family member was 

falsely charged on malafide intension, 

on account of previous enmity, which 

is evident from the Judgment dated 27- 

07-2016, acquitting Mr Umar Zada, the 

brother of the Appellant in the' same
(Copy Annexure-”H") ,

1.

case.

■ t-
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ii. That the .impugned order was not

n
communicated to the Appellant on his 

home address.

iii.That no proceedings were carried-out 

against the Appellant under the
relevant rules.

iv. That no show cause notice or statement
of allegation was served on Appellant.

That the. material point i,s not taken 

into consideration that the Appellant 

could not come out of his house, as 

his life was at risk, on account of 

blood-shed enmity.

V .

that the Appellant was acquitted from 

criminal charge by the court of law. .
VI .

vii.that no evidence was recorded in the 

presence of Appellant, enabling him to 

disprove the charge, 

against him.'
leveledas

that acquittal ' of any nature, is 

held ■ to be acquittal honourably, as 

per judgements reported as 1998 SCMR 

p,age-l993, ■ PLD . 2010 Supreme Court 

Page-695 and many others.
(Copies Annexure- "I" & .

Vlll .

ix. that the Appellant has been jobless, 

after his acquittal.



4
that the .Appellant seeks the leave of 

this Honourable Tribunal to claim
X .

further grounds also.
rP

It is prayed that on acceptance of 

this Appeal, the impugned order may be set-aside 

and the Appellant may be ordered to be re­
instated into service with back service benefits

. -/
alongwith any other . relief, deemed appropriate 

by this Hon'ble Tribunal. '

The cost 'of this appeal may be .awarded in 

favour of Appellant against Respondents.

Dated:-

(Sahibzada)

.AwThrough:-
Muhammad Adam Khan 
Advocate, Mardan.

AFFIDAVIT

I, S.ahibzada S/o Gul. Zada /the Appellant, do hereby state on 
solemn affirmation that the contents of this appeal are true 
and correct to the best of my knowledge and belief.

(Sahibzada)

Advocate ^
Attested

Noi a I Data

sn;

■>
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Before The Service Tribunal Peshawar.

*■.

/2018.Appeal No.

v/sSaid Shah The Education Deptt; etc;

Application for condonation of delay:-

1.that .the captioned Appeal is instituted today.

2.That the impugned order was not communicated to 

Appellant. He learnt about the^same on 20-06- 

20,1.8, when he contacted the office of the E.D.O / 

Respondent No.2 for resumption of duty and . 
preferred the Representation on 26-06-2018 and 

thereafter the captioned Appeal within time.

3.That the delay inquestion was beyond the control 
of Appellant for want of knowledge about the 

impugned order.

4.That Valuable rights of Appellant are involved in 

the captioned Appeal.

5. That the law prefers adjudication of the case on 

merits.

It is prayed the delay, inquestion may kindly be 

condoned in favour of Appellant.

Dated:-. lant

(Sahibzada)

Through:-
Muhammad Adam Khan

Advocate Mardan.
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Before The Service Tribunal Peshawar.

/2018.Appeal No,

v/sSahib Zada The Education Deptt; etc;

AFFIDAVIT

I, Sahibzada S/o Gul Zada /the Appellant, do hereby state on

solemn affirmation that the contents of this application are

true and correct to the best of my'knowledge and belief.

Deponent.

(Sahibzada)

AUasied , .
No.

y• ^

- rr—.- - •'*
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^ - - •jusain ?-/0 G.hapoora. , ••

I t1^. . \
, Spin Jucoat >

S.Ahmed
' ^hat-ako ^orsgh.>U^eady

■ •, ■ ■ occupied.- .
Vice M.Hay 

Hayat
tiO'h .

Shan..
. . tenuin: -

Q/^q-.- op£>,fiaaudih‘* ViCjHarcud'-
Knar Term:
A.lready 
Oocup.ie^'p
VioiM hphd1 ■ 
To-fa il T&Fi

lnajr,-u:.leh S/0 '• 
h/0 Hhahbao Garni-

Abdul Ob-lG wO iismbiT Khan -5^19 Ro.21
R/0 r.aycr. . ' .

. .-18,' Ha.lrullKhre-laKb^rullah r./19 Gi-lPb.Anar-^aa-g.
R/O'O'.iopo-orn Hardan.

. t >16.
? •

17.
> >

Ali Acv-ho.'7'B/O Mir Ahbar, 
R/0 G?xhi Rapura

.■^■^htAltnouh' 3/-' Amir Hooh 
R/0 Ka-. V^ /

19.
fJPS^Gugbtit,.9/19 A.20.
GPS,Qari Abad.S/0, Gh'.'-lao RahxQan 10/19SuXai'l .ihun 

R/0
i. . 2Z. .

■ ' .' • : R/o ; Roh
Grips,Ruqbara • Post AI'£iaa*15'- 

Juaat. Occ.upeid; ■
• • 'II/I9-0/0 Khen Said .

'• Ipp.da • (Oontfi^OS*^*': .2)



9 ■ 1

Vicn V.eXiK 
Anar. I'Ai, :
V-'Cs He jon 

.-.han I'-.rM;

G?G,Kaso HiU':: B/0 r'ioi-KrShc.r
•i■ 25..

H
‘.'ViceShaA.il 

.;AbEad Dcin: , .GirS.Hass Kiii
■ SAP ^ ■

S/C- Wall aiia^Ira'niLd Arxac • 
H/O.l'‘xoar., 25.

S/0 Frio a far. A hxn-

■KB2rat o/O, Hacaishgul. 5/G,

•R/0 Kerian. . . -^ •
■ saah Fazih ud ^>in s/0 SiBurhax.

, Ud -"xciex. . .
^h-dh s/0 .Mohd:Inain

I'-Sond 1 Ay a a2S. i-
rt'r-a''*. .••R/O Safi

27.
• • -^0--.c-RS,Ghulam' S3rwar_

.A.ororia# . '• .-• 
P/G ■' GRS^Shinday^. , '

GH^^ySalin Aban . ■

■ 25. •,

2^. HuA^ .

R/O :".u3ter.. .

■ -dr-

' 50 khan 2/20 ,GnPS,Qa^ar Gay,'■ |Pellc> 

j/20 . GfS.Garyal Khas '

Gi'iPS, H: ^

VtSafaid 
:Mohd:T«rD:

GA'S.Adda:Hasdid'

, \ ■..Ch-'.no'^ianQ
■- ■•• ;■ - • ‘Term:

li SbE.r. S/0, HeshaniHurad ‘=^ ^ .
R/O Qai^ar-Gai , ,,

'TariQ S/C FioHd * •S'ncrir.

51.

Ko'r.d 
"R/O Garysl?-'

32.

SSfSo
-VO -

R/C fiha’r.-Bav! •jarr.i
Mchd:lEtaii- S/0 Mond:-yaa 
‘ d/0 hust:aE. •

GP3,3agnioba, DheriShaEsusta^rai^.5/20
3^.

vV2^
• 35.

, 7/2'Ail d/0 ^bdur Raahid. Sa^id
. R/O Rust,a;ii• ' 36.

• Already^
,,. ■ Occupaid.

GPS,i:.avi£.l')jh=r ■

■- 0/27 Orb-'is/0. lyohdi Harcf.■ Kobd; Usrean 
H/0' i-vuat az..

. -.n5
S/O. ShaEas '-'ul';- ■ V20

j*:ah‘oc«b
r/o Jun{sare..- GPS’,Gh3rir' Abad. ■ V'V'L^.hdiZahid 

■,.• .••••' 'fJerc:.

• -53.
•,10/20

■ ^ 1V20 y,

GPS Nr.P-.Gaddar Vilhsanullah
^Tera:

15/2" =»sasgiwii/^
."14/20' ViForzand /.U

.. •' . Term:

-1S/20 GPSiSurkh Dheri V;Aziz.

16/2^ GPS,Sadawai. Baada

'■ ■

'70’7".ida. Fc'0d':..5Rhai' ,
i^/0 Gu.jc-.rps.59

i* G-'^rKohdTv^asiE. VO 
• R/O *^ko ariexl

■'Ali.Xiraad 3/0 ■^’oraa ^-hen- 
. R/O'AodinaAa-. . .•. , .
'si ^daV i!a*sir S/0 ' S;Abdul 

■ T^ahSiX' ?/0-HusT;aAi.
•'Xi-VO '51* Abdul -^aAim

“ J-i\0.
12/2'"

-41.

42.'

-45. •;vhn3aQ
R/O ^udarab.- 
■l;cstf'oMiG'a j'-ii-i'’- 

- ■ 7 - Guda^a"^' "
^Shahdehan S/0 

■ ■ R/O lUaar Aili .
..li Shaiv 3/0-'3;Joaar

Ahmad. ■

. Jer-shid :
'\h5.

Sh.sh -I'y/ao C-MPS,BaruluXGlB

GFS,kAa.?:bA/;^!,fes^^5'““: '

49/20 G^iPa, Ghakhoy-.y ;

PG/2Q CfS^kassmalaf/iri

Xthil
' R/O Oudarat-

, . S/0 Bahrara ^an
S*R-/0 .ijab, ^ul Kilx

Lai Shir'B/C /Said V^iPish
'K/0 '-'uli Bagh.
Aicir Iqbal 3/0 «oor Tasanh 

- R/O ila-hi ‘ .

\ >46
' s

18/20-
- 4?-i

•1*3.

" ■; < ■•

1A f> --'^r' V.1 ' -.cr;.. /.- . i
• ’r -U/-- J.O .5)^•• Ccnt:Pag2go



-bdul^ i^asir , S/0 Oabaf.iChan 60/;-i: -^rs.Aaxr ..x.,.
: . ft'/O Jud.gsra. , \„Ghulaiii Nabi,S/O.Mohd:YoUBas . 6 1/aro,-mac-i ,

R/0 Mir baz Ghaz.
.^-,Sarfara7, Khan. S/0 Ali ..ftahiiian
'Wj " ■ R/0 Karini-.Kili •..

/Zahid'Badshah. S/0 Gulab. Sai^.
■• r/O Sh3h BaiS-••.

-7..^a Zahid ■'iiban. S/B Hazrat Said,
^R/0 Saro Shah. , : ,

^"^'.VJahid Shah S/.O Jaffar Shah
' ■ . a/0 Asif i^ili

,/i'-]ohd;.Zubair S/0 .Gul Mohd-;
R/0 Shei-ich Yousaf.

Mohdt-^^nwar

''44V:Iqbal'^ahim-Tar: •62/22 ,GPS-, -.do)^,''
' n\

V-'. Masai Khar...Ter’yip,i
••X'-' ■ X

eru;
‘■■65/22- G:..rS,Ani^ Kill 

■64/22,GMRS,Azis Kill //: Sherv Khar.

^6-5/2a d5M2S,'^sn:Khah-;Aili-.yifenii'i TerH: 
96/2-2. GxS,K3.-nd&r 2- '/iWahid- Gul Term;

•■■ ^
[

66/22 Kh«., 5er.‘ .....
67/22 risiSaro Shkb. 2. Post .already Oeed.

'■' V:B.afirBandin Term.:

Swato kill V:SSet;dullah Terra:

i-' v/fhsanur Eahaen-Ter:

7,.7‘^Mohd:Tariq S/O
R/O Mirsalam _

rz-TdO^Munir Khan S/0 Musa I'-han 
•• •.• R/0 Saro Shah , '

Mohd: Tahir S/0 Ghulam Sar^'far 
R/0 Maho Dhori.

. ■ n /r\

68/22 GRS,2ir Abad
■-rru;,

„ "li"S/0 Raadad’Khan,. ' .69/2.2 GMa-S
R/0 S,ari ^ahlol. ' .

Zada S/O Kmar Jan 
K/0 Masdor -^i-bad.

,7},Gohar -li S/O Habib Khan 
R/0 Jan Khan "^ili.

-'„Mohd;Tariq^S/0 ARbar Said 
. R/0 andai.

dSaid Mohd:.S/0 Mobd;Hussain.
R/O Shah Bais• __ r'.~oHussain.S/O Mohd:Qurash- 99A-2 GrS,- - 

• K/O Ohambar.
ii-hraad S/0 Waz'ir Zada . . 77/22 Gi.'S,Sss2i-:-r5sbsi^ -•./•v /

.R/O Sori-B.ahlol ...
. -3^-.Said '.lali Khan S/O, Khan. Said;-;,.Gx'S 

'Fp.ldit- Sada'S/O -Ghul, S..er

/"7.> Shoukab
70/22 GFiiSjbraab Khan . ;•7 oUmar •i

Vx Has'sih Tei ,71/22 Gi-S,T/B 2.
i' '1*r

74/22 fiaJSxSariSrxShahiSxXi . fD
GRSGhazKili V:Mohd.;RaiZ.ierffi: 

76/22 Gi-s’,Qaraar,'.Gai V:Molxi-:B,3bi TGrm^ A

•579
• . • '’%Y ’'.,Zav/ar

i
-i .Bashir, Ghsratar*' VdSaes-d .IqbRl^ Torm. KhU^^nda.-d?23abi^-li Terra: , ^

Viwatel Ahmad iTerm;,

. r- ‘

79/22 C-rSrManga , 2,. V--/^•'
Abad ViMujahid '-^errii: , 

Kili ■ V:Raye'^/ Khan .Terra:

74/25, GrSjQamarKh-vH 3/0 IjQtif Shall i
r/0 ;Ro .Dh'^rn.i ^

■'.F^G'’„Suliman S/0 A^ad ul .
■ R/O .Jalala. .

•?n6,Akbar Ahan S/0 Khan ^ul
R/0 riashnaghar-b K^ii 

/iTi.Sawab '^u-l- S/0 ahraat ul 
R/O 'L/K. ..

Sahib Zada 3/0 ^ul Zada 
—R/0 Jalal

’--rt Has.DOd Shah n/O Muaafar b'n.3h 
" . R/O- Shah Bars.

Redvjar.ullah S/O .-H-mir MohdjKaan 
R/O 9anda Ghar-,-

■ Haq 6/0'Ihsanull Haq 85/25 GxS,

75/25 GM?S,Balo 
73/25 GFS,Shubla, A‘Sdhid Badshah Term: ■j

7 •darh7v:Zai'er-.:*'li Terra:.79/25 .GBSjSher- 

8O/25 GlS.Sner Garh'l 
81/?''^ Gx-^STkouroz Abad V iMinhas li Term.

'VcRazal Hussain Ter: \
\

82/25 ai3,3hah band:,'?.'.V-Sher ^il Term:

- ■ _dp--V ■/■:.yiMinhao Terra:

SA/y- dlS.Londai ' Shad 7 V; GoharJ^hah., 

85/25 GlS,Kotkay7:' 'Vtabdul wahal lera:

vii-
. .Ihtishanul

R/O Azasi •.
592 aia Mohd;S/O Sher Mohs; W 

' X.'/K
G^-.Sadtar S/O Sardan ivhan R/^ 
•• nau-dari

r-J

86/25 GrS,Hisar Ban.da lU,Khan S •- '.dShahid-^li B/Oiferaos 
• R/O' Sange-

■ ■-•.•9,^dara Alien S/O R'oshan Khan- , 
•' ' R/0 Sher Garhi.- _

.Shakirullaii S/O Sher.,i*ion... 
sx/0 Ghano Dhari,/- .;.• 

S/O .Gul KRitah 
bacT.

d/23 :SP£,Koti layar. - 7i;A3ia .^hCiad leria: 

88/2 5 GPlr-BWamalar iCorons ^aa^ibaad.

Vi.hiaul Haq Term;' 

Y:lsrar ■•'•li Terra;

595
89/33 G2k-3,Tor PUei

597.Gulfaraz
R/0 Safi 

Shah S/0 ,^.5ira Ahan 
R/O T-iAkar. •

• 90/25 x.dS,Ma'.li B.-Dba.
Gx-S,Zarin''-^bad 'V.iHordaraz

R'lSc.banaru'd

.-/-l.Hor ■.'i-Dhd: S/0 Ghazx- Shan 
R/0 S.adan Aili

Terra:
91^23.J • •***.

't
!\y •;*



92/2> Bin 2 V;HilI?.^5::^.;X2X'L^;,.
- 1 nated ^ • •V'.':,

95/23 P'iO” ViQnzi Haran T^riV.-

15 ,»“•
:. '.JJ'tiali S/Q C-hulani 2^aviar'•

R/G .*zlp4a-
/+Olj| j.Barir Rhon S/0 (iaz Khan 

/. - . R/0 rir eai5i*
/ . . i)iSi\BUi; i'ERSONS _____ ^ ■
/ ■ . --------------- --------------------------------------------------r- • ■. • ■ •_

ifO^:'4vJ^ohi{Ri3Z S/0 iX^Jdul 
• '• R/0 Lund

i4o5- * AJDfflT ullah S/0 'ji3hraf Xhan;
■ H/0 Landi'fc ,

^04 , g.ABghar All Shah S/O
ier.j^ Shah.', . ' . . .

P Mohdil'shal B/0 Mira Khan
•Marian^ • i v-

-1

•• C-''.

1' V-l/Disa'ble*Gi'S,Salit3 Khar. Vic-;.,M.Hisar;.

Badshch . He r^instion-
1

4/Dis: ■ ^|wdinulO?2i.;g.,yiL'-X 

Solini Khsa'.. Mohd;Ikra.i 
Tcrai

j.Shah Killi.. Vice , Shah. Nawaz
.- , •ter;.

3/DiB;, t)

1-
. 6/Disi t;

i-i 405'.
: i

•<v

• i A:HERMS'ANI)' CONDITIONS: .:•
, and subject ty 

'.;r' notice.
Their . eppoint..'^nts..are .purely cn Ter.ip :b';sis 

terniriatiop. at any time with ont^any reason .
I

•1,. 1

(«
In osee 'ef reeignation they have, to submit one m-.nth’prior 

' notice-tp'th’e'Leptt:o:r f.refith ope month s pay and allowanaes 
thereor'-Jo.-the'iOoyt from

>h6y are -required-to ;p^duoe^'Heal^^^ Certificate .ta the
' M/S BEEfii Hospital beXare ■to.Kins over-charge.

' In cqse they fail to take over , charge of the post., with in 15 
daya.of the issue of .this..letter,their npptti-order shell

putomatioiy qande-llQd.'
Their9h™id h.e checked before, han-iiag^

• over'■ ‘ •!, , • >Char5a^pport::shbuli^ibe..sent;toall-eoncemed,.-'
No'.TA/Ljii iito-is Gllowe-'d to 'any gne being Rirst appointment.

2 ^ •
• if

.y '

4. ' • i.i

'V ;
• 6

7--
:.^hQ ^uiay also .be verified. from the
quarter Qoboerned.-;. ....
ThiSlie^GiTO-Cereifioa-be- will be -che6i<ed/y.rifiei by the 
Liu ;~epti?Ti''

\
;

I- ■ .

(MR.GriCL..M y-jGE^R) 
LISTKJGI LDUGj.TIOl'l 
£-9.mW i^Cur.DiuK . 

■25/G 

1

/i997.

;
r

/Dated ■'lifiarcl on the1176-159.0^
Copy trj^the;:
Section. Officer Primary Education D^ptt :N'.vl'r i-es'nawor. 
Dir.- ctor''Primary Education NwFx-reshawar..

MarIan(#) sbdOCM)>rdan/Takht Bhai 
£updt:*^Q90l'Offioa.,.C5)'>^.ii’-^(4) .Lh.csl Uffic..-.
Candida .es

£ndstiJlo._
. :!

5 1
1.t

2.• ? I

4. , I

Ii ■ coho ened.6. i7^
.iCbR,

/
■■DfS'i'rtfoi' l^UC7a‘iqis' off:

. CMiJuJi)' PRXMidtY .i'iii-kujdj.
■ 1

y- ■ KH;d3. • . • 
IjUNXI? PAN*. ■• mi. I:

■- ■

y \\4. •' ' ; A:
• i

" %-k
>5

7 !
a-*' X.

;;mV.V: ••-•.-K'r;.
'I*5 /;,■;

• V:;f
^ ' !
h. • /- • •< 

'f/4I' y:•
■/ ! • ij'.i ■■■
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.-M.9>dcr-n
05.06.2018

X'18
X>?Ai-shed Khan APP for foe State 

Zada on bail with
present.; Accused, Sahib /3

''X/ counsel present. 

In the instant case2.
complainant Liaqat AM charged Aaccused facing trial Sahib / ADAKi ftHAi'-i-iada alongwith two other 

causing injuries to him-abscondi ng accused for
as well as

causing murder of his brother Tahir Ali and father M 

During the trial,

\ " % ■ thereof joint

i l.azrat WaJi.
^ jt, compromise was pioduced apd jin^pnrsuance 

^‘^‘"™"'°f'^g^'he-ofbothjhec£eased

1^1 Mst.Ajmeena (widow) Haidar

isW‘

, i.e

Ali. Liaqat Ali, Mansoor 

Shehia and Sara

Alii.
Sabiha, Robina, Amreena, 

wherein they deposed that 

affected with the

legal heirs of both the deceased, 

on account

were recorded

a genuine compromise has been

accused facing trial and that there i- i.s no other 

It was further submitted that

no objection on foe
acquittal of accused facing trial. Apart from 

named legal heirs of deceased, ioi' 

locality namely Haji .lavid and Sohrab

Statement of above 

joint statement of elders of the 

Gul also recoi'dcd
towards determination of 

of deceased. Proforma of 

Mazrat Wali i "

compi-omisc as well as the ieual heirs

compromise in lespcct of deceased, 

to.deceased 'iahir.Ali is- IS Ex.PA and with regard 

whereas photocopiEx.PB
of CNiCs of legal hcii’sles

of both I
the deceased, are Ex.PB/1 to Ex.PB/7 ‘J

respectively. .aiTd;,i*P,r 

of locality are Ex.PA/8 and LxjEAfetuc'r-*photo copies of elders !

t: cWhereas for minor legal heir MshBasirat vS
l*>A5slwre

attested
. y

f /
■P'

I;
iraiidli ‘

F.c •

♦riwmBH&i I
/

\



K ■

/

Diyat anrount i.e Rs.55,000/-' were deposited in the court and 

National Saving certificates were purchased thi’ough the Naib 

Nazir, the photo copies of which are placed on Hie.

■V

Moreover, the SHO PS Shergarh was also directed vide

order o( this court dt,25.05,201 8 to verify the gciuiincncss ol
/

compromise as well as legal heirs of deceased and to submit

_>.

report accordingly. The report of the SHO consists of six pagex^, 

including list of legal heirs received . today and is 

affirmative, which are Ex.PC.

<-

in

5\
i Tax .•

4. Prom the statement of the legal heirs, ciders bf. the 

locality, police report, this court is satisfied that a genuih'e'',.:,^^ 

compromise between the parties have been ciTcctcd. The 

Sections of (aw are compoundable, hence, compromise stands

accepted and accused facing trial namely Sahib Zada is hereby
i

acquitted of the charges leveled against him through h'lR No;

t *

517 dated 27.06.2007 U/Ss 302/324/34 PPC of P.S.Shergarh.

Accused is on bail. His sureties stand discfiargcd from tiic 

liabilities of bail bonds. Case property be intact till the arrest of

absconding co-accused. File be consigned to i-ccord room after

necessary completion.

AT
Announced

LzDated: 05.06.2018 7^
(ASCIIA,U SlUlIy
ASj-lI, Takiit Ihiai,

••••for

y;

i
■>.

■ ' y'' ■

Z i a 1 i-f-i j
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■A'rrESTic>
Ai£^

aoaiv; khan

|jj|pFFICEOFTHE:I-XFruTIVE DT5TR1CT OFFirFR (FI FM-

notification

L&_SEC! EDUi.^MARDAN

weiHLil! absent from duty.Whereas Mr.'Sahib Zada PST, GPS JalnlaNo.l

committee Headed by Mr. Shah Nazar IChan DDO . 
(M/l) rakht Bhar was constituted to conduct enquiry against the accused for the charges
leveled against him in accordance with'thenile:.

AND WHEIIE AS t!ie enquiry committee after having examined the charges and
evidence on record had submitted its report.

WHERE AS a show cause notice .thereafter in Daily Mashriq dated 
_4/0o/-008 was soivcd upon the official to explain his absence from duty otherwise 
exparte action shall be taken against the official but he failed.

was

_ Now, therefore, in exercise of the power conferred by the NWFP, Removal from 
. ervicc (Six'cinl Power Ordinance 2000) llic undersigned being competent authorily is 
pleased to impose major penalty-'of Ihe removal from service w.e.f. 27/06/2007 i e date 
of absence from duty upon Mr. Sahib Zada PST. GPS Jalala No. l TakJit Bhai.
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(AMIR BAHADAR KHAN) 
EXECUTIVE DISTRICT OFFICER 

(ELEMENTRY & SEC: EDU: ) MARDAN
/Sahib Zada/PST, Takht Bhai Dated ^

7 • A'

Endst. No._______ '
Copy forwarded to the /08. —(

f tr > X-.
1. District Accounts Officer Mardan.

District Co-ordination Officer Mardan.
Deputy District Officer (Male/Primnry) Takht Bhai. 
Head Teacher GPS Jalala No. 1 
As.si.stnnt Deputy Distt. Officer Circle Takht Bni. 
Master File.
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IN THE COURT OF LIAQAT All,
ADDITIONAL SESSIONS JUDGE-II, TAKHT BHAI

AfTESTED
Sessions Case No: 60/SC of 2014 /tADaiVi khan20.5.2014

27.07.2016
Date of Institution; 
Date of Decision

State Vs. Umarzada

CASE FIR N0.517 DATED 27.6.2007 

UNDER SECTIONS 302/34 PPC 

P.S Sher Char. TAHSIL TAKHT BHAI

Judgment:
Accused Umar Zada sono of Gul ferosh r/o Jalala, Tehsil Takht 

Bhai is facing trial in case FIR No.517 dated 27.6.2007 under sections 

302/34 PPC registered at police station Sher Ghar, Tehsil Takht Bhai.

1.

Facts in brief of the case according to FIR Ex PA on 27.6.2007 at 

11.45 hours complainant Liaqat Ali son of Hazrat Wali in injured 

condition with his father injured Hazrat Wali son of Mian Gul in 

unconscious condition were brought in Datsun to Mardan Hospital 

where in casualty he reported that today he along with Tahir Ali his 

brother, Hazrat Wali his father came out from their house for 

proceeding to Takht Bhai courts in connection of their case when they 

-reached near Masjid Purana Bazar Jalal thoroughfare, there at 10.15 

hours Umar Zada., Sahib Zada, Amir Nawab sons of Gul Zada were 

already present duly armed with firearm. His brother Tahir Ali and 

father Hazrat Wali were ahead a few paces from his. Accused on seeing 

them started firing at them whereby both his father and brother were 

hit and injured while accused while decamping from the spot beaten 

him with butts of their weapons whereby he got injured. Tahir Ali his 

brother died on the spot while his brother died as soon as was brought 

to Casualty of hospital. The occurrence has been witnessed beside him 

by Shah Wali son of Anwar and other so many persons. Motive for the 

offence was that Hifsa d/o Amir Nawab was married to^him for the last 

three month and has obtained divorce from his^^thus he charged the 

accused for causing him injuries and for Qatle Amd of his brother 

Tahir Ali and father Hazrat Wali.

2.

■tr



The case was investigated and after completion of investigation 

complete challan u/s 512 CrPC was sent for trial against the accused 

and after completion of proceedings u/s 512 CrPC, accused were 

declared proclaimed offenders vide order date 19.6.2008 by the then 

Addl. Sessions Judge, Takht Bhai. After arrest of accused facing trial 

Umar Zada, supplementary' challan against him was sent to the court 

for trial.

A ^
3.

Accused facing trial was summoned and after his attendance, 

provision of section 265-C Cr.P.C was complied with. Charge against 

the accused was framed to which he pleaded not guilty and claimed 

trial.

4.

Prosecution in support of its case and the charge against the 

accused examined 12 witnesses.
5.

Gist of prosecution evidence is as under:6.

pW-1 Muhammad Zaman SI chalked out FIR Ex PA on receipt of 

Murasila.
PW-2 Alamzeb constable stated that warrant u/s 204 CrPC 

against accused facing trial was entrusted to him and he went to 

his village and also searched him in the surrounding area but it 

reported to him that after the occurrence, he has gone into 

'hiding. He endorsed his report on the warrants. The warrant is 

Ex PW 2/1 and his report is Ex PW 2/2. Likewise, proclamation 

notice u/s 87 CrPC was also handed over to him which he 

served in accordance with law and the same is Ex PW 2/3 and 

his report thereon is Ex PW 2/4. In his cross examination he 

stated that he himself obtained warrant u/s 204 CrPC and 

proclamation u/s 87 CrPC from concerned Magistrate and added 

that applications for the said purpose were drafted by the 10. He 

further stated that on the -following day of obtaining warrant he 

went behind the accused. He stated that he scribed ID card 

number of one of signatorees namely Said Mehmood. He stated 

that he has not mentioned in his report that who disclosed the 

house of accused facing trial to him. He further stated that he 

had not prepared tlie sketch of the house of accused facing trial.

was



He denied the suggestion "that he has not visited the village of 

accused facing trial and completed fake formalities in the PS. 

PW-3. Zain Khan PC No. 799 stated to had brought Murasila 

from casualty hospital to PS for registration of case. 

pW-4 Fazal Sher SHO stated to had submitted supplementary 

challan against the accused on 19.4.2014. He further stated that 

he is well acquainted with hand writing of Khan Khel SHO who 

had submitted complete challan u/s 512 CrPC in the instant 

case on 11.7.2007.
pW-5 Dr. Muhammad Zahir Shah stated that on 27.6.2007 at 

11.30 AM he has conducted autopsy on the dead body of 

deceased Tahir Ali and found the following.

EXTERNAL EXAMINATION

1. PA entry wound on left axilla size V4 x % inch.

2. FA exit wound n right shoulder size 1 x 1 inch.

3. FA enti-y wound on right patecca size % x 'A inch.

4. FA exit wound on poptitecal fossa size 1x1 inch. 

INTERNAL EXAMINATION
Except larynx and trachea, all parts were injured.

He opined that the case of death of deceased was due to firearm 

injuries to the vital organs i.e lungs, heart and major blood 

He has given time between injury and death 

instantaneous while between death and PM within two hours. 

The PM report is Ex PM and his endorsement on injury sheet 

and inquest reports are Ex PM/1 and Ex PM/2 respectively. He 

further examined as APW-5 and he stated that on 

27.6.2007 he had examined injured Liaqat Ali and found the 

following.

Thorax:

vessels.

was

1. Abrasions on face.

2. Whole body pain.

Result:. Blunt/simple

He has exhibited his medicolegal certificate as Ex APW
Bhai.

ft A.'

5/L
During cross examination he stated that he had not obtained 

signature or thumb impression of the identifier. He denied the 

suggestion that infact nobody identified the dead body that’s 

why he has not obtained their signatures. He stated that the 

dead body was brought to the hospital about 15 minutes prior



on 11.30 am.to conducting the autopsy and he started autopsy 

He stated that he found two entry wounds and entry wound No. 

1 became fatal. He stated that he cannot confirm or deny the 

suggestion that in view of the same size entrance wound, the 

occurrence is the result of involvement of a single person from 

the same place through a single weapon. He stated that while 

taking the maximum time laps between death and PM, i.e. two 

hours, in juxtaposition with the time of examination i.e. 11.30

to 9.30 am. Hethen in his opinion the occurrence goesam,
denied the suggestion that injured was initially examined by 

other medical officer. He stated that he has not mentionedsome
time of arrival of injured in hospital, however, mentioned the 

time of his report as 10.00 AM. He admitted correct that injured 

might have reached to the hospital before 10.00 AM. He further 

stated that abrasion can be caused through a blunt weapon, 

due to fraction or lall over a rub surface. He admitted correct

that both the injuries on the injured were not of that much 

nature that injured could have been referred foralarming

special treatment.
PW-6 Wall Rahman stated to be marginal witness to recovery 

Ex PW 6/1 vide which the lO took into possession blood 

through cotton from the spot from the place of deceased Tahir 

Ali and seal the same into parcel. During cross examination
came

memo

stated that deceased Tahir Ali was his nephew and a child

his house and informed him regarding occurrence at about 

11.00/12.00 hours. He has further stated that before his arrival 

to the place of occurrence, police party has already reached 

there. He further stated that blood was taken near from the 

house of Rasul Khan and Masjid.
PW-7 complainant Liaqat Ali narrated the story of FIR and

__ further stated that he lodged the report in shape of

Murasila Ex PA/1 which correctly bear his signature and one

to

r f,
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tUkOt Uhas.

Shah Wall also signed his report as endorser. That the lO

instance. Duringhisprepared the site plan at 

examination he stated that PW Shah Waii, Aftab and Noor

cross

Muhammad are alive and witness Noor Muhammad is residing 

at Jalala while Shah Wall in Bunair and Aftab is abroad now-a- 

days. He admitted correct that all the above named witnesses



V ,
cannot come with him for recording their statements. He denied

already in hospital as he wasthe suggestion that infact he was 

beaten by somebody and was lying in the hospital.. He further

denied the suggestion that his report is false and concocted one, 

therefore, the above witnesses avoided to come to court and 

adduce false evidence. He stated that he has not disclosed his

report in hospital that firstly they were taken to Ganjai Hospital. 

He admitted that he did not report the matter in Ganjai hospital

not available there. He denied theas police officials were 

suggestion that infact he was already in hospital and was not 

present at the time of occurrence in the village that’s why he did 

not report either in Civil Hospital Ganjai or PS. He stated that

accused Sahibzada, dead accused Amir Nawab and accused 

facing trial are his real maternal uncles. He further stated that 

beside the above named maternal uncles, there were major sons 

of accused Umarzada and Sahibzada. He admitted correct that 

they had registered a criminal case regarding house hold dispute 

against said accused Amir Nawab who was his ex-father in law. 

He further stated that in said criminal case matter was patched 

up. He stated that on the day of occurrence his deceased brother 

Tahir Ali had not taken his breakfast while his deceased father 

had so not properly take breakfast, however, he took full 

breakfast after F'ajar prayer. He further stated that it was about 

10 minutes passed 8.00 am when they went out of their house. 

He further stated his deceased father and brother came out 

ahead of him. He further stated the distance from his house till 

end of Mohaliah Kalalan, the thoroughfare is about 50 paces. He 

stated that the accused were present on the thoroughfare 

leading towards school and hospital. He denied the suggestion 

that his point and point of accused facing trial were not visible 

from each other. He stated that he has not shown any bullet 

marks to the 10 on the surrounding walls. He further stated that 

the women folk of their house along with other co-villagers came 

out on the report of fire-shots. He stated that though the 

accused had got motive with him but they did not done him to 

death as by them on one hand they were aggrieved from his 

father and brother who arranged his second marriage within one

and half month and other their ammunition were exhausted as
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they were having .30 bore- pistols. He admitted correct that he 

has not mentioned the type of weapon neither in his report nor 

during investigation. He further stated that he has not disclosed 

in his report nor to the 10 that accused facing trial were feeling

grudge against his father and brother as they arranged second

He denied the suggestion that he introducemarriage for him. 

the statement for the first time in the court and that advance

motive to the extent of his deceased father and brother. He 

stated that he had not became unconscious and corps of his. 

brother was not picked up before him as firstly he and his father 

shifted. He stated that funeral prayer of his deceased father 

and brother were offered at 6.00 pm. He denied the suggest that 

he deposed falsely that’s why none from the locality supported 

his statement.
PW-8 Dr. Wajid stated that on 27.6.2007 at 11.55 hours he 

examined injured Hazrat Wali who was unconscious and found 

the following injuries.
1. Firearm entry wound half centimeter on left side on 

back.

2. Firearm exit wound 1 cm on left side of chest.

3. Firearm entry wound on medial side of left hand.

4. Firearm exit wound on lateral .side of left hand.

Duration of injuries was about two hours and kind of 

weapon was firearm. His medicolegal report is Ex PW 

8/ ] and endorsement on injury sheet is Ex PW 8/2. 

Lateron the injured died in the hospital and he 

conducted his PM .examination at 15.15 hours identified by 

Aftab and Shah Wali and found the external injuries as 

mentioned above.
INTERNAL EXAMINATION.

Thorax: Walls, ribs, cartilages, pleurae, left lung,

pericardium and heart and blood vessels were injured.

He opined that death of deceased was due to firearm injuries to 

hear, left lung and blood vessels. He had given probable time 

between injury and death about two hours and between death 

and PM within 15 minutes. His PM report is exhibited as Ex PM 

and endorsement on injury sheet as Ex PM/1 and Ex PM/2. 

During cross examination he stated that time of arrival of

new

were
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injured into hospital was 11.55 hours and the same is time of 

examination. He admitted correct the over writing on the word 

unconscious. He stated that he has correctly given the duration 

of injuries as two hours. He stated that he cannot opine to the 

extent that for how long the injured was capable of talking. He 

stated that he has not examined the stomach and its contents 

nor given the rectal temperature of deceased.

PW-9 Karim Khan SI stated that when BBA of accused facing 

trial was recalled, he arrested him and issued his card of arrest 

as Ex PW 9/ron 16.4.2014. Vide application Ex PW 9/2 he 

obtained two days custody of accused and on 18.4.2014 vide 

application Ex PW 9/3 he again produced the accused before 

the court who was sent to Judicial lock up. He handed over the 

file to SHO for submission of supplementary challan. He 

admitted correct that no recovery, pointation or confession 

whatsoever was made by the accused during the course of his 

investigation.

PW-10 Sardar Ali identified the dead body of deceased Tahir Ali 

before the police.

PW-11 Hassan Khan ASI stated that he is marginal witness to

case

recovery memo Ex PW 11/1 vide which the 10 took into 

blood stained clothes of deceased Tahir Ali consistpossession

upon qamis, shalwar and sealed the same into parcel. He is also 

marginal witness to recovery memo Ex PW 11/2 vide which the 

lO took into possession blood stained clothes of deceased 

Hazrat Wali consists upon qamis, shalwar having bullets marks 

and the lO sealed the same into parcel. lO of the case also took

into possession blood stained clothes of injured Liaqat Ali 

consisting upon qamis and shalwar. The clothes of deceased 

Tahir Ali is Ex PT, of deceased Hazrat Wali is Ex P2 and of 

complainant Liaqat Ali is Ex P3. He denied the suggestion that 

nothing was taken into possession in his presence and he being 

subordinate to the 10 has been falsely deposing.

PW-12 GuI Akbar SI stated that on information he came to 

hospital and prepared the documents regarding the death of 

deceased Tahir Ali consists upon inquest report and injur>^ 

sheet Ex PW 12/1 and Ex PW 12/2. During cross examination 

he admitted correct that while proceeding to THQ Hospital

Addi;D;2-V 1 :h'?;iGns JudgSlf
Uskhi Lijiai.



Ganjai, PP Jalaia come- in. the way. He stated that he was 

informed when he was on patrolling duty but do not know the
sufficient time has beenexact time of receipt of information

He further stated that when he reached the hospital,

as

lapsed.
deceased Tahir All was lying in mortuary. He further stated that

information/feedback mentioned in the inquest report was

provided to him by identifier of dead body. He denied the

falsely introduced in ordersuggestion that his proceedings 

to fill up the lacuna in the case.
PW-12 Muhammad Yaqoob SI stated that Gul Imran Khan SI 

and Abdul Majeed Khan SI are dead now. They remained with 

him as his colleagues and he is fully acquainted with their hand 

writing and their signatures. He seen the Murasila Ex PA/1 

written by Abdul Majeed Khan SI along with injury sheet Ex PW

were

12/1, injury^ sheet of complainant Ex PW 12/2 and inquest 

port of Hazrat Wall deceased Ex PW 12/3.

He is also acquainted with hand writing and signature of Gul 

Imran SI who has prepared the site plan Ex PB, recovery 

of clothes of deceased Tahir Ali, recovery memo of blood taken 

through cotton from the spot of Tahir Ali, recovery memo of 

clothes of deceased Hazrat Ali and injured Liaqat Ali Ex PW 

11/1, PW 6/1 and Ex PW 11/2. Application Ex PW 12/4 vide 

which Gul Imran Khan SI applied for warrant u/s 204 CrPC 

and application Ex PW 12/5 vide which he applied for 

proclamation u/s 87 CrPC, application Ex PW 12/6 vide which 

the clothes of deceased and blood stained cotton were sent to 

FSL correctly bears his signatures. Docket Ex PW 12/7 to 

Education Department regarding accused Sahib Zada who 

teacher, application Ex PW 12/8 vide which he sent blood 

stained clothes of deceased Tahir Ali, list of legal heirs of 

deceased Hazrat Wali Ex PW 12/9, application Ex PW 12/10 

submitted to Patwari Halqa are also in hand writing of Gul 

Imran and bears his signature. The FSL report regarding the 

blood stained clothes is Ex PK. He stated that clothes of both 

the deceased and injured Liaqat Ali are Ex PW 1 to Ex P3 

already taken by Gul Imran SI vide recovery memo Ex PW' 6/1. 

During cross examination he stated that he has not got any 

proof pertaining to the duties of deceased inspector Gul Imran

re

memo

was
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and subnnspector Abdul Majeed that they remained Vi-th-Aiim 

on duty in a single/same police station. He added that he 

served for last 40 years and both the deceased was his trainee 

remained together for long sufficient time. He admitted 

correct that lO has not clarified through arrow or in details of
and

the site plan, that in which direction the complainant party was 

admitted correct that it was categoricallyproceeding. He
mentioned in the detail of point No. 1 of site plan, no blood was

recovered. He admitted correct that in the site plan specifically 

in the detail of point No. 7, allotted to the accused facing trial, 

there is neither any mentioned regarding the kind of weapon 

nor any empties have been shown recovered by the lO. He

admitted correct that main thoroughfare of the occurrence is 

situated in village abadi. He admitted correct that near to point 

1 and 2 houses of Dr. Imran, Sadullah Khan and a
He further

No.
goodaown of Fazal Manan have been shown, 

admitted correct that no bullet mark were shown on these 

He denied the suggestion that he has dishonestly 

deposed and never remained with the said police officials.
houses.

After recording of the prosecution evidence, statement of 

recorded under section 342 Cr.P.C wherein he denied the
7.

accused
charge leveled against him and the allegations of the prosecution. He 

wished to examine on oath and also to produce defence evidence.

He himself examined as DW 1 and produced Said Ghani as DW 

2 and Mst. Haleema as DW 3. Gist of defence evidence is as under.- 

— DW-1 Accused Umarzada while professing his innocence

stated that he was no ill-will with complainant party and infact 

his deceased brother Amir Zada was having a dispute with them 

folk and that matter too has been compromised. He

8.

on women
exhibited compromise documents as Ex DW 1/1 to Ex DW 1/4 

and stated that in that case he was not nominated. Infact he is

residing at Karachi and during the days of occurrence he

Shahzada to his native village Jalalabrought his paralysis son 

for treatment. On the day of occurrence he was invited by his
: . r

relative Said Ghani, Muhammad Ghani etc at village Hero shah,

Maiakand Agency for arrangement of marriage of his sons. In

informed about the occurrence andvillage Hero Shah he was 

that his brothers are charged for the same therefore before zuhr



time he left village Hero shah and went to Karachi. At 

Karachi he was suffered from heart attack, initially took some 

treatment there but then shifted for his treatment to his native 

village Jalala and there he came to know that he has been 

arrayed as accused in this case. During cross examination he 

admitted correct that Ali Said is his relative from his wife side 

and daughter of Said Ghani is married to his son. He also 

admitted correct that daughter of Mst. Halima DW is married to 

his son Wiqar. He also admitted correct that one of his brother 

has been passed away during abscondance while his brother 

Sahibzada is still absconding. He admitted correct that Mst. 

Hafsa divorced by complainant was married to Sohail son of 

Bostan. He stated that he do not remember as to how many 

years ahead of occurrence, he shifted to Karachi. He further 

stated that he do not have any residential house at Karachi and 

residing as a tenant. He stated that he got the information of 

its day that his brother in law and son of his 

sister were killed and other son of his sister was injured in.the 

He further stated that he did not visit house of his

azan

occurrence, on

occurrence
said sister for consoling the grieved family. He denied the 

suggest that he along with absconding and dead accused 

real culprits and willfully avoided his arrest while remaining 

absconder for long time he also denied the suggestion that when 

they succeeded to won over the eyewitnesses due to threats to 

their lives, he surrendered before the court to earn his acquittal. 

DW 2 Said Ghani stated that accused facing trial was

were

residing in Karachi and had come to his village Jalala for 

treatment of his son. On the day of occurrence, accused, with 

one Suhail w^as in his village Hero Shah as he had invited him. It 

Wednesday and at about 1.00 pm accused was informed 

about the occurrence and that his brothers were charged. At 

.:evening time accused left his village and further he do not knowc 

During cross examination he stated that his wife and wife of 

accused facing trial are cousins and his daughter is married to 

of accused facing trial. He stated that in his presence the 

informer has not stated that accused facing trial was also, 

charged. He further stated that he participated in janaza of Amir 

Nawab dead accused and had not participated in janaza of both

was

son
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the deceased in this case, he denied the suggestion that accused 

facing trial has come to his house after the occurrence and due 

to close relationship he was deposing in his favour.

DW-3 Mst Haleema stated that he learned in her house

was beaten by Amir Nawab (nowthat complainant Liaqat Ali 
dead) and that he was shifted to hospital. Thereafter, he heard

fireshots and rushed to the spot where she found her nephew 

Tahir Ali dead and his father was injured. No body from relatives 

of deceased was present there and even mother Tahir Ali 

reached after her to the spot. She has not seen accused facing

trial on the spot. Accused is innocent and has been falsely

was married to the son ofcharged. She stated that her daughter 

accused facing trial. She further stated that she along with

accused facing trial, dead accused Amir Nawab and absconding 

accused were residing at the same street and their houses were 

situated at a distance of 5 to 8 paces from each other. She stated 

that her all brothers were aware that they were charged for two 

murders. She stated that after the occurrence, accused facing
She denied thetrial left for Karachi and shifted there, 

suggestion that her three real brothers/accused are actual 

culprits and have committed murder of two innocent persons 

and have caused injuries to complainant but she has been 

threatened that her daughter will be divorced if she did not

deposed in their favour falsely.

Counsel for the defence while opening the prosecution case, 

argued that the prosecution has badly proved to prove and bring the 

charge against accused facing trial beyond any doubt. That the 

has not taken place in the manner in which the same is 

reported and complainant was not, present at all at the time of 

rather he was at some other place being beaten by some 

other person but later on introduced to the present case in order to 

level false charge against the accused facing trial. That there are 

material contradictions and improvements in the statements of 

complainant and other eyewitnesses were not produced despite of their 

availability. That defence evidence clearly shows, that accused facing 

trial were not involved in the occurrence. ' That defence evidence

8.

occurrence

occurrence
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showing absence of accused facing trial at the time of occurrence 

remained un-rebutted. That according to prosecution case 

complainant along with deceased were visiting Katchehri at 10.00 am 

and normally, people came to attend courts early in the morning. That 

complainant during cross examination has stated that they left the 

house at some minutes passed 8.00 am and the place of occurrence is 

at a distance of 50 paces from their house, therefore, reaching to the 

place of occurrence at 10.15 am create serious doubts about the time 

of occurrence. That it is not appealable to common mind that the 

accused were shown alleged motive with the complainant but they 

spared him and killed his brother and father who had no motive with 

the accused party. That the FIR and recovery have not been proved 

because only witness of the recovery proceedings was produced and 

the investigating officer is dead. That complainant being inimical 

towards accused facing trial and only sole statement of complainant is 

not sufficient to hold conviction, hence prosecution failed to prove its 

charge against the accused facing trial beyond any shadow of doubt 

and he is entitled to be acquitted.

• the

On the other hand SPP for the State and counsel for 

complainant argued that the occurrence took place at 10.15 am and 

prompt report at 11.45 am was lodged at Mardan Hospital, keeping in 

“View distance between the place of occurrence and Mardan Hospital. 

That prosecution has proved the charge beyond any doubt.

• complainant appearing as PW 7 has recorded trust worthy statement 

and during his cross examination, his statement remained 

unsheltered. That accused facing trial and absconding accused are 

maternal uncle of complainant, therefore, leveling false charge by 

'^‘leaving the real culprits is out of consideration. That conduct of 

accused facing trial after the occurrence by not attending the funerals 

of the deceased and fleeing away along with his family members shows 

his guilty conscious; that accused facing trial remained absconder for 

sufficient long time and when the other eyewitness of the occurrence 

were won over he surrendered himself to get the acquittal; that the site 

plan is in the line with the ocular account; blood was recovered from

9.

:'4



-3(
the spot and the said blood along-with blood stained clothes of the 

deceased were sent for examination and the report is in positive; that 

any minor discrepancy in the statement of complainant is not 

damaging the prosecution case; that direct charge and considerable 

long abscondance has proved the charge against the facing trial 

be3mnd any doubt.

I have considered the arguments of counsel for the parties and 

perused the record.

10.

The occurrence of present case was shown to have taken place 

at 10.15 AM whereas the report was made 11.45 AM in shape of 

Murasila Ex PA/1 by complainant Liaqat Ali brother of deceased Tahir 

Ali and son of deceased Hazrat Wali. According to the report of 

complainant he along with deceased brother Tahir Ali and father 

Hazrat Wali left the house and were proceeding to Katchehri Takht 

Bhai for attending a court hearing, when reached the place of 

accused facing trial along with absconding co-accused 

already present there, started firing at his deceased brother and father 

Hazrat Wali who were ahead at a distance of some paces from him and 

he was following them. As a result of firing, both of them received 

severe injuries and the accused while fleeing from the spot came in 

front of him and gave beating to him with butts of firearm and he also 

received injuries on different parts of the body. Tahir Ali injured to be 

died on the spot and complainant along with his injured father was 

being shifted to hospital and on reaching casualty his father also 

succumbed to the injuries. The occurrence is stated to be witnessed by 

Shah Wali son of Anwar and many other persons. Motive behind the 

stated that Mst. Hifsa daughter of Amir Nawar was 

married to complainant three months back and has obtained divorce 

from him. Post mortem examination of deceased Tahir Ali was 

conducted by PW-5 Dr. Zahir Shah on 27.6.2007 at 11.30 am. The 

Post Mortem report was exhibited as Ex PM. According to PM 

examination rigor mortis was not developed and deceased received two 

entry wounds having the same size and also have exit wound of the

11.

occurrence.

occurrence was
T.v,u'nt Bha.!-
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same size. In stomach of the deceased semi digested food was found.

examination has statedComplainant appearing as PW 7 during cross 

that on the day of occurrence his deceased brother Tahir Ali had not

taken his breakfast while his deceased father has so not properly take

he took full breakfast after performing of Fajarbreakfast however
contradicts the statement of complainant and 

with his deceased father and brother in his house,
prayer. Medical report

his presence
because semi digested food was found in the stomach of deceased

Tahir Ali during his Post Mortem Examination. The Post Mortem

conducted at 11.30 AM. Since rigor mortis were notExamination was
developed, therefore, his death was probably caused between 9.00 AM 

to 9.30 AM and presence of semi digested food in stomach shows that 

taken breakfast at about 7.00 to 7.30 AM. Moreover,

is shown to have taken place at 

examination has

he might have 

according to the report, the occurrence

10.15 AM whereas complainant during 

categorically stated that they left the house at some minutes passed 

further stated the distance of his house till the end ol

cross

8.00 AM. He
Mohallah Kallala, the thoroughfare is about 50 paces. According to the

site plan Ex PB, occurrence took place in the thoroughfare of Jalala 

and in Mohallah Kallala is adjacent to the place of occurrence, though 

the house of complainant is not shown in the site plan but keeping in 

view the distance between the place of occurrence Mohallah Kallala

complainant from Moahllah Kallala, the 

must have reached to the place of occurrence at
SJid the distance given

complainant party 

about 8.30 AM but according to the report the occurrence took place

10.15 AM. No explanation of two hours from reaching to the place ot 

from the house of complainant was given. According to 

initial report, the motive of the occurrence was shown to be divorce by 

, complainant to the daughter of dead accused Amir Nawab. No

motive with both the deceased and accused facing trial is shown and it 

is not believable to common mind that when the motive was with 

complainant, they why the accused facing trial left complainant and 

killed his father and brother. Though complainant during 

examination has given explanation and made improvement by stating 

that his deceased brother and father had arranged second marriage for

at

occurrence

cross
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that’s why the accusedand half month,him just within

committed murder of his father and brother but his said part of

one

statement is improvement on his part and seems to be afterthought. 

According to the prosecution case, complainant made report at 

Mardan Hospital and the injury sheet Ex PW 12/2 was prepared by 

deceased Abdul Majeed Khan SI and the same was exhibited in the 

of Yaqoob Khan SI PW-i2 who verified the signature of 

deceased Abdul Majeed Khan. According to the said injury sheet the 

deceased was referred to from RHC Takht Bhai but the complainant 

examined by PW-5 Dr. Zahir Shah on the same day and the time 

of examination in MLC report Ex APW 5/ 1 is shown as 10.00 AM. The 

said PW during cross examination has stated that the injured might 

have reached to the hospital before 10.00 AM whereas the time of 

has been shown as 10.15 AM which also create serious 

doubts about the presence of complainant at the time of occurrence 

and prosecution failed to prove the presence of complainant at the 

time and place of occurrence. Though accused facing trial remained 

absconder for a considerable long time but it is settled view that 

abscondance does not prove the guilt of the accused and is only a

statement

was

occurrence

Q
supportive evidence, hence in the given circumstances, prosecution ^ 

failed to prove the charge against facing trial and he is acquitted of the

Accused facing trial is incharge leveled against him in this case 

custody. Be released if not required in any other case of law. Case 

property be dealt with in accordance with law. File of this court be

consigned to record room.

Announced
27.7.2016

(Liaqai\Ali) J
Addl: Session^ Ji^Edi 

Takht Bhtu

Ofdrici ^ ?r<;cicnc 
Bhai.

Certified that this judgment consists of fifteen pages. Each page 

has been read, corrected and signed by me where ever deemed 

necessary.

Certificate

^tnAQATALl) J
Addl: SessionAjudg^I 

Takht Bhai /

do-;;;;
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V was totally unwarranted. The Department d/s not deny receipt of applications 

seeking extension in leave, but the condu/of the appelltmt shows that he has 

been refusing to receive letters sent to 
also did not bother to

>•-

by the Department and he himself 
'he fajft^ of such applications. The plcii of makf 

I es laised by the appelltmt is also Useless as no cogent evidence was produiSd 

y die appellant before the St/vice Tribunal to substantiate thc%me. 

Hurthermore. no question of p^lic importance is involved. Resultanfly, this 
) appeal tails and is hereby dismi^ed. There will be no order

aim
A

as to cost/
M.B.A./M-169/S Appeal dismissed.

j

1998 S C M R 1993

[Supreme Court of Pakistan]

Presem: Saiduzzaman Siddiqui, Raja Afrasiab Khan 

and Wajihuddin Ahmed, JJ

Dr. MUHAMMAD ISLAM-—Appellant

versus

e
s
il •

iy
government of N.-W.F.P. through Secretary, 

Food. Agriculture, Livestock and Cooperative 

Department, Peshawar and 2 others-~-Respondents

Civil Appeal No. 568 of 1995. decided on 2nd June, 1998,

V (On appeal from the N.-W.F.P. Service Tribunal
/ 24-8-1994 passed in Appeal No. 202 of 1993),

D
It

)r
a;

/t

Peshawar dated•p
he

A'as (a) Fundamental Rules—
hi)the) , Stn-iL -servant was involved in a case under

. .JUi/34, P.P.C. for a murder—No evidence could be brought against the
accused civil servant on charge of murder, thus, proving that allegations levelled 

i gainst him were baseless-Acquittal of civil servant from the criminal case- - 
; Accused civil servant in case of acquittal was to be considered to have 

_ committed no offence because the competent Criminal Court had freed/cleated 
, hmi ^from an accusation or charge of crime-Such civil servant, therefore was 

. entitled to grant of arrears of his pay and allowances in respect of the
, period he remained under suspension on the basis of murder case against 

0 him. Ipp. 1999, 1998] F&D ^

Government of West Pakistan through the Secretary 
•'Mian Muhammad Hayat PLD 1976 SC 202 distinguished.

av’
IV

Qt.

. h
/. \i

i
M\7 ftve

ii P-W.D., Lahon.nan
case

•i.

k
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V(b) Criminal Procedure Code (V of 1898)—

--Bail-Observations of Court in bail granting order arc tentative in
f:

ts- ■

---S. 497-
nature.

(
•in order is §:ion of the Criminal Court in the bail granting

conviction of the accused. TheThe observation
wholly immaterial for the purpose of acquittd or t „ rf-ntanve in

the orders passed in bail applications are always tentative m
be used by the parties for conviction or acquittal ot

$/•observations in 

nature and as such, cannot 
the accused, ip. 1997] A

(c) Criminal trial—
-Benefit of doubt-Doubt itself destroys the very basis of the prosecu to 

case-Where the benefit of doubt has been given to the accused, it cannot 
said that charge has been established by the prosecution-Accused has to be 

mSen, unless « proved on ,l,o bMis of bes, possible evidence rbsl
they arc connecied with the cominisston of crime and ° J
convicted 10 meet ihe ends of justice-Even where benefit ot doubt has been 
exiended to accused, he shall be deemed to have been honourably

acquitted. Ip. 1997] B

(d) Criminal trial—

--Acquittal--All acquittals are 
which may be said to be "dishonourable .

All acquittals, even if these are based on benefit of douto^are
honourable for the reason that the prosecution has

the accused on the strength of evidence of unimpeachable
character. It may be noted that there are cases in
recorded on the basts of comprot^ betweejUhe parties and 'hc^^^d 

■tcauilted in 'c'^equence thereoT^hat shall be the nature of such acquittals.
M nepunuls are cerrainly bonon.ablc There can be no 

^satd ro'TFdi'^to^^^le. The law has not drawn any distinction between

ihcsc types of acquittals. Ip. 1998] C

I"honourable” and there can be no acquittals
If:

t

F'cases against i-

the®/ 

In such a®
been defined anywhere in 

other law.
has not 

or under
" acquittal" 

Code
That term

some
of "acquittal" shall be pressed into»Criminal Procedure 

situation, ordinary dictionary meaning
service, [p. 1998] E I

p„p„in.,:'wer“iru"-^o;^”<-‘"-» 

Government of West Pakistan through the Secretary.
Mtan Muhammad Hayat PLD 1976 SC 202; Go^^rnment »

, A Sherwant and another PLD 1994 SC 72 and Dictionary by Macmillanv.
m.

SCMK



1995, Government of N.-W.F.P.Muhammad Islam v
(Raja Afrasiab Khan, J)19981

Publishing Co., Inc. NewDirector, Macmillan 
" rel.William D. Halsey/Editonal 

York, Collier Macmillan Publishers London id

f (e) Words and phrases
I .—Word "acquittal"—Connotation.

! *■ 1 1/ Kh'itiak Advocate Supreme
. zahoot “hi aL.

,,,„ah,r.Ar»rr.:L„.,,oiKa.o„hc„.a
- Respondent No. 3. Ex parte

Ip. 19981 E
with MuhammadCourt

Muhammad Zaltoor 

Nos. 1 and 2.

Date of hearing: 2nd June, 1998.
JUDGMENT

raja afrasiab khan, Dr. Muhammad Islam
cal; under section 302/34, Rahim with Police Station
and Fa/.al Haqqani on ihe Zamin. An Additional Sessions
Katlang District ^^.^ement of the complainant, Muhammad

9-6-1992:-Jud2,e, Mardan, alter 
Rahim passed the following order on

1 • nr has already been recorded and placed on

«rr'.rpc -. stands against the accused, 
and they are 

them in the

>1
In vicNV of the above statements, no case

is framed against
It. r- them

levelled against,
bonds stai;id cancelled and 

, be disposed of in accordance

Ic I " chargetherefore,
discharged/acquitted 

present case. They are on 
sureties discharged. Case property, it any
with law. File be consigned after completion.

1 •, tUo r-DCp At the time ot
' u is evident that the accused vrenMry Officer (Health)

incident, the appellant was District Mardan. He was suspended
Incharge Veterinary usj 1989 vide order dated 17-1-1990

..i: from service witE effect from 22 Nevertheless as pointed
' because of his involvement ^ ^ e by the trial Judge on 9th ot

out above, he was acquitted ™ f ^^ppl.oanon
. June, 1992, On the strength of this o d 7.4-1993, the competent
/ 29-6-1992 for his remstaiemen .^eiUuu and in consequence thereof

c5„.. oi m., ..3,

no
from the charge

bail, their ball
re 4=-;

V.tt
:en #■

'Z’-'

ihc •
a

imp 3
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ijabr 'I 
ref. V
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Muhammad Islam v. Government of N,*W.F.P,
(Raja Afrasiab Khan, J)

affidavit was given by the son,of the complainant that the parties had entered 

into a compromise.

I 3. After hearing the learned counsel for the parties and perusing the 

I; record, we are inclined to hold that this is a case of acquittal pure and simple. 
The observation of the Criminal Court in the aforesaid bail giamting order is

mi: 1997

s>

wholly immaterial for the purposes of acquittal or conviction ot the appellant, li 
has time and again been said that the observations in the orders passed in bail ^e*'

% applications are always tentative in nature and as such, cannot be used by the 

parties for conviction or acquittal of the accused. In fact, these bail orders 

ii always treated to be non-existent for the purposes of trial of the accused. The 

above order in the bail application has, therefore, to be ignored for all intents 

and purposes. The argument is thus repelled. The trial Judge in his order 

referred to above has unequivocally stated that the appellant has been acquitted 

bf the charge. Needless to state that in all criminal matters, it is the bounden 

^ duiy of the prosecution to establish its cases against the accused 

I reliable and credible evidence. In the case in hand, the prosecution failed 

1 produce any evidence against the appellant. The testimony of the 
|v "namely the complainant did not involve him in the commission of the crime. 

This was, undoubtedly, a case of no evidence on the face of it. The Law Officer 

is unable to show that the parties have entered into a compromise. His simple 

f word of mouth was not enough to hold that the parties had entered into
f ^ compromise. Even in the cases where benefit of doubt has been given to the 

' accused, it cannot be said that the charge has been established by the 

prosecution. The accused are to be treated as innocent unless it is proved on the 

basis of best possible evidence that they.are connected with the Commission of 

the crime and as such, deserve to be convicted to meet the ends of justice. The 

doubt itself shall destroy the very basis of the prosecution case. In this view of 

the matter, the accused shall be deemed to have honourably been acquitted 

where the benefit of doubt has been extended to them. In case of Mian 

Muhammad Shafa v. Secretary to Government of the Punjab, Population 

Welfare Programme, Lahore and another (1994.PLC (C.S.) 693), following 
observations were made: —

"There is hardly any ambiguity in these provisions and they do 

present any difficulty.’We are in no doubt that the provisions of clause 

(a)' are attracted by the facts on the ground that* the appellant 
acquitted of the charge against him. Although, the deparimeni claims 

that this was the result of benefit of doubt, we would hold that the 

acquittal is honourable within the meaning of this rule. As a matter of 

fact,, all acquittals are honourable and the expression 'honourable 

acquittals' occurring in clause (a) seems to be superfluous and 

redundant. It is one of the most valuable principles of criminal 
jurisprudence that .for a judgment of conviction it is the duty of the 

prosecution to establish its case beyond all reasonable doubt. If it fails

are

I"

on the basis of
to

siar witness
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!
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to do so, the accused will be entitled to,acquittal and such acquittal will 
be honourable, even if it is the result of a benefit of doubt. The 

expression 'benefit of doubt’ is only suggestive of the fact that the 

prosecution has failed to exonerate itself of the duty of proving its case 

beyond all reasonable doubt.

In the present case, therefore, the appellant's acquittal of the charge of 

misconduct and his consequential reinstatement in service entitled him 

to full pay and remuneration of the entire period from 6-10-1980 

to 12-2-1986 under F.R. 54(a) of the Rules. We hold that the 

provisions of F.R. 54(b) are not relevant and that they could not have 

been pressed into service by the Department in deciding the matter."

We are inclined to uphold the above view inasmuch as all acquittals even if these 

arc based on benefit of doubt are honourable for the reason that the prosecution 

lias not succeeded to prove their cases against the accused bn the strength of 

evidence of unimpeachable character. It .may be noted that there are cases in 

which the judgments are recorded on the basis of compromise between the 

parlies and the accused are acquitted in consequence thereof. What shall be the 

nature of such acquittals? All acquittals are certainly honourable. There can be 

no acquittals, which may be said to be dishonourable. The law has not drawn 
any distinction between these types of acquittals.

Thc
shall' 
baseli 
mean

I

bccaii 
or ch; 

i his pi 
1 the bi 

allow

c

M.B.>

4. Be that as it may, we hold that the appellant was acquitted because there f
not an iota of evidence available on record against him. Learned counsel for ^

(he respondents relied upon the rule laid down in Government of West Pakistan
ihrough the Secretary, P.W.D., Lahore v. Mian Muhammad Hayai (PLD 1976
SC 202), wherein it was held that the acquittal of the accused had to be |
honourable which would mean that the allegations were false, in our view, the |
above rule shall not apply to this case for the .reason that the appellant in this 1

was tried and for lack* of evidence, he was acquitted by the trial Court. In \
the referred case, the accused, Muhammad Hayat was never tried under any f
offence by any Criminal Court. It may also be noted that the provisions of F.R. |
54(a) have been declared un-lslamic by the Shariat Appellate Bench of this Coun
vide Government of N.-W.F.P. v. LA. Sherwani and another (PLD 1994 SC
72). In other words\ the F.R. 54(a) under which the appellant has been deprived
of his pay and other financial benefits, does not exist on the statute book, it is
admitted by the learned counsel for the parties that term "acquittal" has not been
defined any where in the Criminal Procedure Code or under some other law. In
such a situation, ordinary dictionary meaning of "acquittal" shall be pressed into
service. According to "Dictionary Macmillan, William D. Halsey/Editoriai
Director. Macmillan Publishing Co., Incorporated New York, Collier
Macmillan Publishers London" the words "acquit" and "acquittal" mean— V ■

^ f}- insteao
acqliit"--quitted, -quitting, v.t. 1. to free or clear from an accusation » wiihou

or charge of crime; declare not guilty; exonerate: The jury acquitted f: sharen
I was pi

was

case
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f 19981 Hidayatirilah v. Chief Secretary, N.-W.F.P.
(Wajihuddin Ahmed, J)

him after a short, trial. 2. To relieve or release, as from a duty or 

obligation: to acquit him of responsibility. 3. To conduct (oneself); 
behave: The team acquitted itself well in its first game. (Old French 

aquitier to set free, save, going back to Latin ad to + quiciare to 

quiet)"

'acquittal' 'n.l. a setting free from a criminal charge by a verdict or 

other legal process. 2. Act of acquitting: being acquitted’."

1999

viU f
'he
(hc^
ise

of
im
80
he I The appellant was acquitted by the trial Judge as already pointed out above. It 
ve ! shall , therefore, be presumed that the allegations levelled against him arc

baseless. In consequence, he has not been declared guilty. In presence of above 

meaning of "ticquitial" the appellant is held to have committed no offence 

^ because the competent Criminal Court has freed/clcared him from an accusation

F
:se
on i or charge of crime. The appellant is, therefore, entitled to the grant of arrears of 

his pay and allowances in respect of the period he remained under suspension 
) the basis of registration of murder case against him. This appeal succeeds and is . 

allowed with no order as to costs.

of
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ihe

be M.B.A./M-i78/S Appeal allowed.■

vn

/
1998 S C M R 1999:re ^ 

or & [Supreme Court of* Pakistan]

Present: Saiduzzaman Siddiqui, Raja Afrasiab Khan 

and Wajihuddin Ahmed, JJ

HIDAYATULLAH and another—Appellants

versus

CHIEF SECRETARY, N.-W.F.P. and another—Respondents

f Civil Appeals Nos. 562 and 563 of 1995, decided on 11th June, 1998.

(On appeal from the judgment dated 21-9-1994 of the N.-W.F.P. 
IS J Service Tribunal in Appeal No. 196 of 1993).

; (a) Constitution of Pakistan (1973)—

—Art. 212—Misconduct—Removal from service—Acquisition of land by
1 private negotiation—Civil servant posted as Revenue Extra-Commissioner did ier [ • ' •not insist on vendors to hand over all title deeds relating to the acquired land and 

I instead obtained registered agreement deed of sale on stamp paper worth Rs.5 

without taking into account the stay order and the merits of applications of co­
ed sharers—Leave to appeal was granted to consider contention that "as the land 

was purchased by private negotiations between the department and the sellers

an 1
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I*'-J!!J CKairmSn, Agricultural Development Bank of 

Pakistan v. Mumtaz Khan (AsifSaced Khan Khosa, J)

P L D 2010 Supreme Court 695

Present: Tassaduq Hussain Jillani and 

Asif Saeed K!\cin Khosa, JJ

CHAIRMAN AGRICULTURAL DEVELOPMENT 

BANK OF PAKISTAN and anoiher--Appellants

S€ 695;*5rs|acU
mad attested

r:-

9B h-- ADAIVI KH'AN
isas^ »■

i

KIn
^real ■I

versus
is of: *-

MUMTAZ KHAN---Respondent 

M Appeal No.589 of 2002, decided
§y ■

I,' appeal from the judgment dated 3-7-2000 of the Federal
■irvice Tribunal Islamabad passed in Appeal No.8i(P) of 1999). *

mmervice Tribunals Act (LXX of 1973)—

f-
on 8th April, 2010.D flic

ional
BI(w to

ictios 

f this 
ettled'
ecidc^fe^’^ Code (XLV of I860), S.53—-Constitution of Pakistan

(3.)—Leave to appeal tvas granted by Supreme Court to 
‘ider; whether appeal before Service Tribunallleged was not time barred;
ihtr convicted person, who was released after payment of Diyat 

ssioiis couW be said or could be declared as a person acquitted
|1 had eventuality could such
! civil I

gainst

person, who was
\sed on paynie?it of Diyat, was liable to be reinstated into service;

^her payment of Diyat could absolve a person from accusation of 
■ifrffr; and whether respondent 

micted person even after payment of Diyat. fp. 699] A

ind 4] 
:rty in 

icrv^ 

iionls

was an acquitted person or >vas a

Penal Code (XLV of I860)—. \
proper jl 

[ot beg -Sj. & 310—Criminal Procedure Code (V of 1898), Ss.249-A
mS-K— Islamic law—Cn/«e and punishment—Acquittal—Scope_
'^fit of doubt—Prior to introduction of Islamic provisions in Penal 

to, 1860, acquittal of an accused person could be recorded 
^tcution failed to prove its case against him beyond reasonable 

when faced with two possibilities, one favouring prosecution 

other favouring defence, Court decided to extend benefit of 

to accused person—Acquittal could also be recorded under 
KW9-A, Cr.P.C. or S.265-K, Cr.P.C., when charge against accused 

was found to be groundless or there appeared to be 
t^bilUy of his being convicted of any offence—After introduction of 

ta/t provisions in Penal Code, 1860, it has now also become 

accused person to seek and obtain his acquittal in a case of 
either through waiver!Afw under S.309 P.P.C.

aw to 

ilizing 

itional 
public 

;LDA 

refore, 
id this 
is true

when

1
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wetted j 
r'Couii j

or on !he basis
[nmpounding/Sulh under S. 310 P.P:C.—ln case of waiver / Afw 
i^ltal can be earned without any monetary payment to the heirs of 

\susid but in case of compounding/Sulh an acquittal may be

Jllowed,!
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obtained upon acceptance Badal-i-Sulh by the heirs of deceased 

the accused person, [p. 701] B ^Mfdrefois
mkl3(a)

(c) Penal Code (XLV of 1860)—
—-S5. 53, 299(e), 310(5) & 323—‘Diyar and 
Distinction—Concept of Badal-i-Sulh is totally different from 

concept of Diyat inasmuch as provisions of S.310(5), P.P.C. and
attached therewith show that Badal-i-SuUi is to fcf

‘Badal-i-Sulh’-^me. Ip.

If) Serv

rS- 4-Explanation
“mutually agreed” between the parties as a term of Sulh
them—Diyat, under S. 53, P.P.C. is punishment and provisions ^mi^uitlal
S.299(e), P.P.C. and S. 323, P.P.C. manifest that amount of Diya/
to be fixed by Court, [p. 702] C

ai
)$tr the(d) Penal Code (XLV of 1860)—

.—5. 3]0 (5)—-Criminal Procedure Code (V of 1898), S.345— 
Compounding of offence of murder—Payment of Badal-i-Sulh-^^ Hremslt 
Effect—Compounding of offence of murder upon payment of Badal+'i ,
Sulh is not a result of payment of Diyat which is form of punishmetl, mUy- 

and that such compounding of offence leads to nothing but an acqmttii 
of accused person, [p. 702] D servu

Dr. Muhammad Islam v.

I

g tofflis/i I
Government of N.-W.F.P. throu^

Secretary Food, Agricultural, Live Stock and Cooperative Dcpartincniij piund I 
Peshawar 1998 SCMR 1993 rcl. .t iin re-ei

(e) Penal Code (XLV of I860)— |
__ 5. 310(5)—Criminal Procedure Code (V of 1898), S.34S’) & reins
Co’':pc'.!”diiig of offence of murder—Admission of guilt—Scope—Uis^ 

not always that a compromise is entered into by accused person on rtf| t 
basis of admission of guilt by him—In many cases of false implicaliet^ jipeine 

or spreading net wide by complainant party accused persons cotnpouoi'^ Itiliuno/ 
the offence only to get rid of the case and to save themselves from ^issei 

hassle or trouble of getting themselves acquitted from Courts of lev^ , 
after arduous, expensive and long legal battle—Compounding of y j 
offence does not amount to admission of guilt on the part of accute^ ^ 

person or that an acquittal earned through such compounding of aij 
offence may not have ramification regarding all spheres of activity ofMj} Ser 

acquitted person’s life, including his service or employment, 
criminal case against him. [pp. 703, 704] E & G M-rS-I-

i.

me
..'5

(f) Crirnijial Procedure Code (V of 1898)— ‘mioved \
*^7' ra

—S. 403—Constitution of Pakistan (1973), Art. 13(a)—Acquittdr^i 

Maxim autrefois acquit—Principle of Afw—Scope—Ultimate acquitti 
in a criminal case exonerates accused person completely for all fut

iiatio,
mw9
SnfAi/i ti

i

PLO
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sedfm vis-a-vis the criminal charge against him—Concept of
WeUrefois acquit embodied in S. 403, Cr.P.C., protection guaranteed by 

^ «Arf./3(a) of the Constitution, Afw (waiver) or Sulh (compounding) in
mftspect of an offence has the effect of purging the offender of the 

(rime. [p. 703] F./•SiilA’-l
/rom I 

and lA( I Service Tribunals Act (LXX of 1973)—
(5 /0 S. 4—Penal Code (XL V of IS60), Ss.302 iSc 310 (5j—Cn//(//m/

Ih betmnSf^Qcedure Code (V of 1898), S.345—Reinstatement in service— 

jvisionJ ^M/i(quinal by compounding offence of murder—Payment of Badal-i- 

of DMii9^lh--^Pespondent was employee of a Bank and was convicted on the 

of murder but later on offence h'«5 compounded between the 

and respondent was acquitted after payment of Badal-i-Sulh— 

\]ftertlie respondent was convicted under the charge of murder, Bank 

moceeded against him and removed him from service—Bank declined 

'preinstate him in service, after he >i'n5 acquitted of the charge but

>!
'),

, oj Bajal+«iSffV(Ve Tribunal allowed the appeal and reinstated him in service—
^negation was levelled against respondent regarding any 

irregularity or impropriety committed by him in relation to 
disservice and acquittal in the case of murder had removed the only 

am upon him—Conviction of respondent in murder was the 

Hr/; ground on which he had been removed from service and that 
|Kroun(/ had subsequently disappeared through his acquittal, making 

Iffl re-emerge as a fit and proper person entitled to continue with his 

mice—Even order of removal of respondent from service had 

pvided that his case would be considered by competent authority for 
')8) 5-3*/^ ft m7i5ra/e///e«f in service in case he ivaa' acquitted of the criminal
-Scope-lt\ ^arge—Respondent was justified in claiming his reinstatement in 

person oni ^pon earning acquittal from the competent criminal court—
'se implicM Court declined to interfere in the judgment passed by Service

^(ibunal, whereby respondent was reinstated in service—Appeal was 

missed, [pp. 704, 705] H & J

an

F.P. Ihrot^ 
Departmal

ons compom 

elves from d| 
Courts oj la? 

ounding oj i
■; Shehzad Ahmad alias Mithu and another v. The State 2005 

Kr.LJ 1316 and Muhammad Siddique v. The State PLD 2002 Lah. 444
)art of accii 
founding o/S
;s of activi(]^^j Service Tribunals Act (LXX of 1973)—
yyment, btp

^^rS.4—Appeal—Limitation—Civil servant sought reinstatement in 

after he was acquitted from murder case—Service Tribunal 
SbH'fd the appeal filed by civil servant and reinstated him in service— 

9|rii raised by employer/bank was that appeal barred by
^^tation—Validity—Civil servant was acquitted in criminal case on 
^^9-1998 and he filed his departmental appeal on 12-10-1998, i.e. 

/or c//y^eeks of his acquittal in criminal case—It would have

'a)—Acquit 
Itimate acqui
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been a futile attempt on the part of civil servant to challengimP^^ 
removal from service before earning acquittal in the relevant 
case—It was unjust and oppressive to penalize civil servant already be
filing, his departmental appeal before earning his acquittal in 
case which had formed the foundation for his removal from servu^m' ^ ‘ ^ 

Appeal before Service Tribunal was not barred by limitation, fp.
iH® service on 3

The Chairman PT.A.C. and others v. Nasim Malik PLD iwfcrt on the basi 
SC 951 and Muhammad Asiam v. WAPDA and others 2007 SCMRsSpCilon 12-10-1 

distinguished. benefits but
26;2-i999. Th( 

leral Service 1 

rwed by a m; 
bunal,’ Islamab. 
ordered to be 

nt rendered 

::'fciled by the ap 

■'*2000 wherein 1 
following poini

-V-

Raja Aleem Abbasi, Advocate Supreme Court for Appellants.! 

Shakeel Ahmad, Advocate Supreme Court for Respondent, '"i 

Mudassar Khalid Abbasi, D.A.G. (On Court notice).

Date of hearing: 8lh Apirl, 2010.

JUDGMENT

M

ASIF SAEED KHAN KHOSA, J.---The appeal in hand ihroi 
up an issue which has never been brought up before this Court earlift'W Whether t 

and, thus, the case in hand is a case of first impression. The facts leadi®- 

to filing of this appeal are quite simple and admit of no ambiguity butML ^ 
question raised before the Court is novel and, therefore, the same Whether z 
been attended to by us with acute consideration.

time barre

Diyat amc 

acquitted
Mumtaz Khan respondent was a Mobile Credit Officer ser\ij. person, w! 

with the Agricultural Development Bank of Pakistan when he »: reinstated 

implicated in a case of murder through F.l.R. No.327 registered*
Police Station Naurang, District Lakki. Marwat on 8-9-1991 in respect® 

an offence under section 302, P.P.C. read with section 34, P.P.G. A$^ 
result of trial of that criminal case the respondent was convid! 
by the learned Sessions Judge, Lakki Marwat for 'an offence unk 

section 302(b), P.P.C. read with section 34, P.P.C. vide Judgmentdli®'
15-11-1995 and was sentenced to imprisonment for life and a fine®- Hence, the 

Rs.40.000 or in default of payment whereof to undergo sio® 

imprisonment for five years. The respondent preferred an appeal in|tt 
regard but his appeal was dismissed by the Peshawar High Court, d|R 

Ismail Khan Bench vide Judgment handed down on 1-4-1998. It has beet
been informed that the respondent had not challenged his convictiomHBti^tignient passt 
sentence any further and after a few months of the decision of his of)

application had been submitted by him before the learned Cooper
Judge, Lakki Marwat seeking his acquittal on the basis of a comproi^RdupoD by .the 

arrived at between him and the heirs of the deceased. That applici 
submiiied by the respondent was allowed by the learned Sessions not perta
Lakki Marwat on 22-9-1998 and the respondent was acquitted oC^Bvnnuse. ,It h;

>;•

2.

:(:) ^\9iether i 
accusation

Whether i 
'v convicted

T, We have h 

kave gone thro

an

tflt was not :

PLD
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mllenet compromise. On the departmental side, the
ant served with a show cause notice on 22-1-1996 as by then

convicted and sentenced by the criminal Court 
I in crirniJm^ murder and the respondent submitted a reply thereto
mi respondent’s already recorded
I [p murder by the criminal Court the respondent was removed

fern service on 3-3-1996. After earning his acquittal from the criminal 

Court on the basis of compromise the respondent filed a departmental 
fpeal on 12-10-1998 seeking his reinstatement in service with all the 

kk benefits but that appeal was dismissed by the competent authority 

*26-2-1999. Thereafter the respondent preferred an appeal before the 
federal Service Tribunal, Islamabad in that regard which appeal was 

■*&wed by a majority of two against one by the Federal Service 

^Iribimal, Islamabad vide Judgment dated 3-7-2000 and the respondent 
fjra ordered to be reinstated in service with all the back benefits. That 

f«^gmem rendered by the Federal Service Tribunal, Islamabad had been 

•»*»iled by the appellants before this Court through C.P.L.A. No. 1391 

<2000 wherein leave to appeal was granted on 14-2-2002 to consider 

kfollowing points: —
1 hand thrai
Court earl ' *(a) Whether the appeal before the Federal Service Tribunal 

e facts \tM 

biguiiy bull

on
on

conviction on

ik PLD m 

1 SCMR 51i

appellants,

ondent.
)■

was not
time barred?

.(b) Whether a convicted person, who is released after payment of 

Diyat amount, could be said or could be declared
the same

as a person
acquitted honourably and in that eventuality, could such a 

person, who is released on payment of Diyat, was liable to be 
reinstated into service?

)rficer servii 
when he w 

' registered”
H in respect 
4, P.P.C.M 

was conv’ic^.(d) 
offence uin 

judgment di 
and a fine 

ndergo sin 

n appeal inj 
gh Court, D 
i998. Web 

: conviction 

on of his a; 
earned Scs: 
if a compro 

rhat applic 

Sessions Ji 
acquitted o[(

A

. (c) Whether the payment of Diyat absolves a person from the 
accusation of murder? and

Whether the respondent was an acquitted person or was a 

convicted person even after the payment of Diyat?”

Hence, the present appeal before this Court.

We have heard the learned counsel for the parties at some length 
lihave gone through the record of this case with their assistance.

It has been argued by the learned counsel for the appellants that 
Itjudgment passed by this Court in the case of Dr. Muhammad Islam 

pvemment of N.-W.F.P. through Secretary Food, Agricultural, Live 

jxk and Cooperative Department, Peshawar 1998 SCMR 1993 and 
^upon by .the Federal Service Tribunal, Islamabad in the impugned 

^ent was not relevant to the facts of this case as the said precedent 

^did not pertain to an acquittal in a criminal case on the basis of 

promise. It has also been argued by him that by. virtue of the.

v'i
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acquittal earned
to the heirs of Ik

CQviciiprovisions
also held so in the case o 

V The State 2005 PCr.LJ 1316 and,
o? me^,=sponde„.

,„s being a punished P"'-" '“J E«Ehe''purpo“'‘o“'2||g> >« 

,„c.pable of P«^;"S;“'“ geen argued b, bin. ih..M|’;,
Er’l-sTelrS .n.o b, rbe e"*

E”“‘‘a“siddTqurv ™ Lie PLD 2002 Lahore 444, arid, d,!.|S 

r„—“Xnds .gains. Pub.. ^i.cy .o;e^
aereiee who is a -““‘'EaiTfdeparrnsemal appeal fried b,l 

appellants has lastly argue therefore the Federal SeMrLpondent was barred by appeal on this scoJ
Tribunal, Islamabad ought o a • counsel for the appellant^
support of this submrss.on the -rn^oum^^^ for

MaSr?iT?9^S" ^nd Muhammad Aslam v. WAPD^., 

others 2007 SCMR 513,

was
ftiosiatt
&lhe:
1^199

respondent in the case _ 
deceased had not washed away the

1.1

-i

®ed
fe , 6::

Dtice
^ \ iiti

Oiyat
V'

: s
firrai

W'Epug,>r:
t that the learned counsel for the respondcnLlm 

„,ai„Ui„:d r.'"be our,re con.rou.^^ -^rlbir c:u,r'r:^'||^!
E«'> If “-.PP"“ “
the deceased is misconceived because 
acquittal after paying Badal-i-Sulb to t.'
section 310, P P C. and "« upon pay.u«.

be a punishment '

•7.'5.

the respondent had carried
of the deceased.i 

He has elabof^P^.J
be a punisbmcnl ^mimplated'b, Ite ptovisi^

, p p.C, but Badald-Sulb is surely not a p™s«
ion. He has also argued that the

I nsc
Ciol
mthat Diyat may

on ■ He'h^riii;; a^;;;d‘that the respondent’s appeald^
‘u Servle T ibunal, Islamabad had been filed well w.^inp
the Federal Service iriou submitted by the appelL

I’sEs:::,. xribuuaL

^pon .be respouben. on .be b.sis;.«
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has not drawn
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compounding of the offence and such compounding had come about 
the basis of acceptance of Badal-i-Sulh by the heirs of the deceased ft 

V the respondent. It is true that Diyat is one of the forms of punishni 
specified in section 53, P.P.C. but any discussion about Diyat has be 
found by us to be totally irrelevant to the case in hand because I 
respondent had not paid any Diyat to the heirs of the deceased buthel 
in fact paid Badal-i-SuIh to them for the purpose of compounding of 
offence. It goes without saying that the concept of Badal-i-SuIh is loti 
different from the concept of Diyat inasmuch as the provisions 

subsection (5) of section 310, P.P.C. and the Explanation attad 

therewith show that Badl-i-Sulh is to be “mutually agreed” between 

parties as a term of Sulh between them whereas under section 53, P.P 

Diyat is a punishment and the provisions of section 299(e), P.P.C. i 
section 323, P.P.C. manifest that the amount of Diyat is to be fixed 

the Court. The whole edifice of his arguments built by the lean 

counsel for the appellants upon Diyat being a form of punishment ti 
thus, appeared to us to be utterly misconceived.

The said p 

tatement in serv: 
who had been a 

lared that an acqi 
nourable or dishon 

Ss Court in that cas 

* the basis of comp 
^warding the status ( 

acquittals are ( 
•l^ndenl in the pr

Kount of his acqi 
tscussion made abc 
|5v this case the pr 

have be^llants
The provisions of the first proviso to subsection (1) oi Levant to 

section 338-E, P.P.C. clearly contemplate acquittal of an accused pcnoi 
on the basis of compounding of an offence by invoking the provisiomrf 

section 310, P.P.C. and the effect of such compounding has alsobca^ 

clarified in most explicit terms by the provisions of subsection (6)fif 
section 345, Cr.P.C. in the following words: —

the cor8.

10. As regards 

ippellants based \i\ 
person who, by viri 
condemned murder 

aid issue from div 
learned counse 

■ diiys that a com 

' his of admission 

or spreading
. ^ ^ no ambiguiqtf .a conipound the off(

room ror doubt that compounding of an offence of murder upon paymad!® jum the hassle or 
of Badal-I-Sulh is not a result of payment of Diyat which is a formd Ji* after arduous 

punishment and that such compounding .of the offence leads to nothin® ate the respondt 
but an acquittal of the accused person. It has already been clarifiedhj; #Mult upon the < 
this Court in the case of Dr. Muhammad Islam v. Government tfi nj before the 

N.-W.F.P. through Secretary Food, Agricultural, Live Stock 

Cooperative Department Peshawar 1998 SCMR 1993 as follows;-

“The composition of an offence under this,section shall haveli^t 
effect of an acquittal of the accused with whom the offencel*' 
been compounded.”

the
9. The legal provision mentioned above leave 4

mintained in une 

imI the respond€ 

CISC. Be that 3 
exonerates the a< 

the criminal ch 

0refois acquit 
juani itced by 

pjldstan, 1973 

Islamic jurispru* 

u offence has 

backdrop we ha

We are inclined to uphold the above view inasmuch as iB 

acquittals even if these are based on benefit of doubt utj 
Honourable for the reason that the prosecution has not succeeded^ 

to prove their cases against the accused on the strength d 
evidence of unimpeachable character. It may be noted that there 

cases in which the judgments are recorded on the basis of 
compromise between the parties and the accused are acquitted in 

consequence thereof. What shall be the nature of such

are

pjj^ Hlf
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acquittals? All acquittals are 

acquittals, which may 
has not drawn any distinction

mLxn.
certainly honourable. There can be 

be dishonourable. The law 

these types of acquittals.
fUtOQ m

tunetS'M
- ^ 

sc the 

he had ."S

be said to 
betweenno

involved a question of
criminalcase also

accused person implicated in a
criminal Court and this Court had

concept of

The said precedent
8 itinstatement in service of an

cue who had been acquitted by the 

jeclared that an acquittal had 

Honourable or dishonourbale
ons oft iftis Court in that case that there could also cases ^

cn the basis of compromise between ^ Lsi^ntd to add that
eeathe^^dingthe status of such case then the
P P .i, acquittals are certainly honou able . ^ on
•C.«»ll,«pondent in the present In view of the

irrelevant to the controversy in hand.

shades and there was no
It had specifically been noted by 

involving acquittals

no

dll ,n As regards the submission made by the learned counsel for the
: ,Lu‘S';„„ ,h= issue O'“ .“if"

>130 been j by virtue of compounding of ^ f "“J^p.^dereti over the
w (b) of I condemned murderer we may observe th ^ded to agree with

. nid issue from diverse angles and have ^ „nt
learned counsel person on the

I always that a compromise implication
I tasis of admission of gu by ^ p^ny accused persons
101 spreading the net wine y themselves
1 compound the offence only to ge , acquitted from Courts of
1 from the hassle or trouble of getting Even in the presenta formofhluw after arduous, e>^P«"3ive “ of launching a joint

to nothin! “I cue the respondent and his brq* command of their father
larifiedby |.,«ault upon the deceased “P®" respondent’s brother had

,«befo.e U,u I™' hTIrUurud ±e deceased

“ -»l:"::“Lrer«raS:r " '"ru^rriTep. t,
dthafSiert jfand according to our humble understanding of the

'*'1 Surisprudenc;, Afw (waiver) of Sulh 

acquitted a S offence has the effect of purging the offender of the cn 

e of such 1 have found it difficult as well as imprudent to . ay it

f have the 1 

fence hii E
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acquittals? All acquittals are certainly honourable. There can be 

no acquittals, which may be said to be dishonourable. The law 

has not drawn any distinction between these types of acquittals.”

SC 703

g i^d come abo2i:3 ; 
of the deceased fe’: 
forms of punishE j 

about Diyat has fo 

in hand because fe 

: deceased butkbl 

compounding of 6; 
ladal-i-Sulh is

The said precedent case also involved a question of
riinstatement in service of an accused person implicated in a criminal 
g!C who had been acquitted by the criminal Court and this Court had 

w^lared that an acquittal had no shades and there was no concept of 
the provision : s’aourable or dishonourbale acquittals. It had specifically been noted by 

ixplanation attetL -^^otirt in that case that there could also be cases involving acquittals 

agreed” betweeafc’ compromise between the parties and after raising a query
X section 53, P.P.C ' -3^ttig the status of such acquittals this Court had hastened to add that 
299(e). P.P.Cr"’ • ^ ^re certainly honourable”. If that be the case then the

^at is to be fixedl j present case could not be stigmatized or penalized on
uilt by the le«c^‘- ; acquittal on the basis of compromise. In view of the
of punishment liTv ^'**®*on made above and also in view of the novel situation presented

5jt this case the precedent cases cited by the learned counsel for the 

. fjjellants have been found by us to be missing the mark, if not 
subsection (1) el iittlevant to the controversy in hand, 
f an accused perea ^ .
tg the provisions c’ ' regards the submission made by the learned counsel for the
iding has also bea J ?Pe»ants based upon the issue of propriety of reinstating in service a
f subsection (6) c" " compounding of an offence of murder, is a self-

toadenined murderer we may observe that we have pondered over the 
aid issue from diverse angles and have not felt persuaded to agree with 

fej learned counsel for the appellants. Experience shows that it is not 
om the offence fe! sinays that a compromise is entered into by an accused person on the 

i hsis of admission of guilt by him and in many cases of false implication 

no ambismitv p * ** spreading the net wide by the complainant party accused persons 

rder upon of ‘ho case and to save themselves
vhich i/a‘fomci^ i themselves acquitted from Courts of

' hw after arduous, expensive and long legal battles. Even in the present 

;55e the respondent and his brother were accused of launching a joint 

!3ault upon the deceased upon the bidding and command of their father 
Gd before the learned trial Court the respondent’s brother had 
aaintained in unequivocal terms that he alone had murdered the deceased 
:3d the respondent and their father had falsely been implicated in this 

inasmuch as aE ®o ‘hat as it may, un ultimate acquittal in a criminal case
:fit of doubt iR etonerates the accused person completely for all future purpose vis-h-vis 
has not succeeded ' criminal charge against him as is evident from the concept of 

1 the strength cf ’ ^‘^‘luit embodied in section 403, Cr.P.C. and the protection
gaariuteed by Article 13(a) of the Constitution of Islamic Republic of 

'^23 and, according to our humble understanding of the 
d are acquittdb ; '5l™ic jurisprudence, Afw (waiver) of Sulh (compounding) in respect of 

nature of su* j a offence has the effect of purging the offender of the crime. In this 

, j'ckdrop we have found it difficult as well as imprudent to lay it down

:tion shall havefc

E

e leads to nothfrj^' ' 
■ been clarified ^ 
/. Govemnient cf 

Live Stock 5:^ ■ 
s follows:-

Fe noted that te 

d on the basij cf

V nj>
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jncd counsel for 

I context that.th( 
|n-9-1998 and 1 
ivithin three w 

ilcbeen a futile £ 
pval from servii 
■ and, thus, in tl 

be unjust ai 
K his departm 
pnal case whic

general rule that compounding of an offence invariably amounu 

admission of guilt on the part of the accused person or that an acquit 
earned through such compounding may have ramifications .qua 

spheres of activity of the acquitted person’s life, including his service 
employment, beyond the criminal case against.him. We may reitcr^

of Dr. Muhammad Islam (supra) this Court i

as a

that in the case
categorically observed that “All acquittals are certainly honourably 
There can be no acquittals, which may be said to be dishonourable."^ 

law has not drawn any distinction between these types of acquittalsM^ 
sway of those' observations made by this Court would surely al^ 
encompass an acquittal obtained on the basis of compounding of ^ 

offence. It is admitted at all hands that no allegation had been levelW 
against the respondent in the present case regarding any illegalit]® 
irregularity or impropriety committed by him in relation to his sern^^ 

and his acquittal in the case of murder had removed the only blemishc' 
upon him. His conviction in the case of murder was the only ground 

which he had been removed from service and the said ground hiB 

subsequently disappeared through his acquittal, making him re-emergcnw 

a fit and proper person entitled to continue with his service.

:e.

13. For what h 
impugned, majoi 
inabad on 3-7-2t'i’n

L/C-3/S

It may not be out of place to mention here that even the order 
removal of the respondent from service passed on 3-3-1996 

expressly provided that the respondent’s case would be considered by 

competent authority for his reinstatement in service in case he Vmm 

acquitted of the criminal charge. Thus, on this score as well
be quite justified in claiming &iiS

11.
Present:

LAHORE

found the respondent to 
reinstatement in service upon earning an acquittal from the co, Mst. SF

-jicriminal Court. Petition No. L
12. As far as the submission made by the learned counsel for i

appellants regarding the respondent’s appeal being barred by tiniel^___
concerned suffice it to observe in this context that admittedly Lahore pass, 
respondent’s appeal before the Federal Service Tribunal, Islamabad 
preferred within the requisite period of limitation. There is no matcTH 
available before us to conclude or hold that the respondent 
departmental appeal was barred by time and, if so, whether the d£l&y4 

the respect, if any, had been condoned or not and on what basis thesM 
appeal had been dismissed. The order of dismissal of the respondcii| 
appeal by the departmental authority did not mention that his appeal U 

been filed beyond the period of limitation or that the same was dismisn 
the ground. We have further noticed that no such objection hadb^ 

raised by the appellants before the Federal Service Tribunal, IslamaM 
As the assertion of the learned counsel for the appellants regarding^ 

respondent’s departmental appeal being barred by time does not ft 
support from any document produced before us, therefore, it is j 

possible for us to follow the principle laid down in the cases of It

(On appeal

Procedure
i llS—Limita 

fl), Art. 185(. 
'f~Revision ap 

Court de 
^pied—Validit 

and re 

of law 
hni'—Helping 

fpinto deep si 
priced person 

Isvareness hi

on

PLD
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1010 Lahore Development Authority v. 
Sharifan Bibi (Javed Iqbal, J)

SC 705vol.Lxn i;iONs

HsJilsHiilliincluc^ghissemcec 1,22-9-1998 and he had filed h.s departmental appeal on 12-10-1^8 

im. We n,ay reite^ Jte, within three weeks of his acquittal in the criminal case It would 

upra) this Court W jjye been a futile attempt on the part of the respondent to challenge his t

P 0 ^uittal itobe uiyust and oppressive to penalize the respondent for
rt would surely ate, fog his departmental appeal before earning his acquittal in the 

cornpounding of te, inminal case which had formed the foundation for his 
-tion had been levelled ervice.

%

not

removal from
;arding any illegality, 
relation to his service 

d the only blemish cast 
/as the only ground oc 

the said ground had 

iking him re-emerge a 
s service.

,13. For what has been discussed above this appeal is dismissed and 

fcimpugned, majority verdict rendered by the Federal Service Tribunal 
aimabad on 3-7-2000 is upheld and maintained.
il.H./C-3/S

J

Appeal dismissed.

: that even the order c>f 
■ed on 3-3-1996 bad 

■d be considered by ihf 
rvice in case he wa 

icore as well we have 

:d in claiming bij 
il from the compeica

P LD 2010 Supreme Co^rt 705 

Preseni. -Reived ijibal and Anwar fzaheer Jairiali, JJ 

LAHORE DEVEl/oPMENT AUTHORITY—Petitic/ner

versus
Mst. SHAM FAN BIBI and /nother—Respond/nis 

‘ml Petition No. 1450-L of 2005 dedded on 30th Marcl/, 2010.earned counsel for ife
mg barred by lime is, _ (On appeal/from the order dated 26-5-2005 of/the Lahore Hfoh 
■t that admittedly (be : Lahore pas^d in C.R. No.3/9 of 2001)
ibunal, Islamabad w« / /
. There is no material P^ocedu^e Code (V of f[908)—

rUlfoerThe deSb i S.S-Conslitution of Pakistan
on what basis the said ' r, ,• f^vision Limitationf-Condonation
al of the respondent’! tn/- ^pp ication filed by petitioner was barred by limitation
ion that his appeal had t,'^^cime 
he same was dismissed ! \ could not be considered merely
ich objection had been observed being rjiandatory in nature—
i Tribunal, Islamabad i S!/, was to help vigilant and not the
)pellants regarding the i ^ icina might not be extendkd to a litigant having
)y time does-not find ; 'u.pfLi ^ having become forgetful of his rights—

therefore, it is not w r*. of invasion of his interest and
a in the cases of Pk T ascertained as a matter of fact-Supreme

of

was
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SsAtz/eje.In ihc Coiu-1 of

No. of2Q(^

(Petitioner)

{Plaintiff)
;

v^r^sus
(Appellant)

(Respondent)

(Defendanl)
e6c.'j

fi  

________________________■

I/W5
tlie ,

above noted
do

hereby appoint and constitute Muhammad Adam Khan, Advocate Mardan as

Counsel in .subject proceedings and authoinze Inm to appear, plead etc., compromise, withdraw

as iny/oiir Adyocale in the above noted mailer, without any liability 

ho! Ills dciault and wnh the aulhorily in' engage/appoini any other Advocale/Counscl at my/our 

behalf al! sums and amounts payable or-deposiicd on mv/our account

or

ctcr In arhili'al.ion for me/us.

in the above noted matter, '..

?

;

(jQ-h -k0>iS-Dated:

(Signaiurb of Client)

«•»
MUHAMMAD ADAMj J<TL\K,

Advocate, ; 
District Counts, M.ardah. !

MUHAMM/t^%l9iitItjlKHAN 
B.A LL6 Advocate

«“

\

/,
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(^BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL 

. . PESHAWAR
li-

Service Anneal No: 1292/2018

Sahib Zada S/0 Gul Zada Ex-PST R/OJalala Taldiat Bhai District Mardan.

Appellant

Versus

The Secretary Elementary & Secondary Education Deptt, KPK Peshawar & Others
Respondents

INDEX
■H

:
S.NO DESCRIPTION 

OF DOCUMENTS
ANNEXURE PAGES

V

1. Para wise comments along with affidavit 
& Reply to condonation of Delay 01 04

2. Copy of show cause notice /publication
“A” 05

3. Copy of order of Removal
“B” 06

4. Copy of Respondent No 3 Letter «C” 07
4. Copy of Respondent No 2 Letter

“D” 08
f

Respondents

1

/Districted. Ion Oificer
a]«) Mardan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Anneal No; 1292/2018

Sahib Zada S/0 Gul Zada Ex-PST R/OJalala TakhatBhai District Mardan.

Appellant
Versus

The Secretary Elementary & Secondary Education Deptt, KPK Peshawar & Others

...................... Respondents
Para Wise Comments on Behalf of Respondents No 1 to 3

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

1. That the appellant has got no cause of action as well as locus standi to file the instant 
appeal.

2. That the instant appeal is incompetent in its present form, hence the appeal is liable to be 

dismissed.

3. That the instant appeal is badly time barred.

4. That the appeal is not maintainable in its present form.

5. That the appellant has not come to this Honorable Tribunal with clean hands.
6. That the appellant is estopped by his own conduct.

7. That the appellant has concealed the material facts from this Honorable Tribunal hence 

the appeal is liable to be dismissed.

8. That the instant appeal is based on malafide intention, hence the appeal is liable to be 

dismissed.

9. That the instant appeal is against the prevailing law and rules.

10. That the appellant has been treated as per law & rules.

That after fulfillment of all the codal formalities the appellant was removed from service 

vide order Endst No 10253/G dated 23-06-2008 in accordance with law.

(Copy Of Show Cause & order of Removal is attached as Annex-“A” & B )

11.

FACT:

1. Para No 1 pertains to record, hence need no comments.

2. Para No 2 pertains to record, hence need no comments.

3. Para No 3 pertains to record, hence need no comments

■-d.
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4. Para No 4 pertains to record, hence need no comment.

, 5. Para No 5 pertains to record, hence need no comments 

6. Para No 6 is incorrect baseless against facts & law, the answering respondent acted in 

accordance with law. The respondent No 3 issued letter No 7305 Dated 31-07-2018,and 

to ask from respondent No 2 to submit detail report of the appellant.The respondent No 2 

Submitted through a letter No 7775/ Dated 13-10-2018 ,that the appellant removal from 

service was issued due to his absence from duties.

( copy of Letters are as Annex C 4& D )

GROUNDS:
Para No 1 pertains to personal record, hence need no comments.

II. Para No II is incorrect, baseless as proper show cause notice as well as publication was 

made in respect of the appellant, hence denied 

Para No III is incorrect, baseless as that after fulfillment of all the codal formalities the 

appellant was removed from service vide order Endst No 10253/G dated 23-06-2008 in 

, accordance with law.

Para No IV is incorrect, baseless as proper show cause notice as well as publication was 

made in respect of the appellant, hence denied.

Para No V pertains to personal record, hence need no comments.

Para No VI pertains to record, hence need no comments.

Para No VII pertains to record, hence need no comments.

Para No VIII need no comments as each and every case has their own merit 

Para No IX pertains to personal matter, hence need no comments.

That the respondents seek permission to raise additional grounds at the time of 

arguments.

I.

III..

IV.

V.

VI.

• VII.

VIII.

IX.

X.

It is therefore humbly prayed that in the light of above facts, the appeal may please be 

dismissed with cost.

Rcspon^nts

leerDistrict EMcawon 0ffi 
(MaloMMardan

5

SecmafyX.E &SE) 

of KPK Peshawar.

.•VN.



^BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL 

' ■ PESHAWAR

Service Anneal No; 1292/2018

Sahib Zada S/0 Gul Zada Ex-PST R/0 Jalala. Taldiat Bhai District Mardan.

Appellant
Versus

The Secretary Elementary & Secondary Education Deptt, KPK Peshawar & Others
...................... Respondents

Reply to Application for condonation of delay.
Respectfully Sheweth, 
PRELIMINARY OBJECTIONS:

1. That the petitioner has got no cause of action & locus standi to file the instant application.

2. That the application in hand is not maintainable in its present form.

3. That the appellant has not come to this Honorable Tribunal with clean hand.

4. That the delay has not been justified by the petitioner.

5. That the appellant is estopped by his own conduct.

6. That the appellant has concealed the material facts from this Honorable Tribunal 

hence liable to be dismissed.

ON FACTS;

1. Para No 1 is correct need no comments.

2. Para No 2 is incorrect, as the same was conveyed to the appellant of his address

3 Pare No 3 is incorrect, baseless as proper show cause notice / publication was made in 

respect of the appellant, hence denied. ( Copy of the show cause notice/publication is as 

Annex A)

4 Para No 4 pertains to personal record, hence need no comments.

5 Para No 5 correct, however law prefers Limitation of the case.

Therefore it is humbly prayed that keeping in view the above mentioned fact, the 

instant application along with appeal may kindly be dismissed with cost.

espondents

7/
District Edudf^ioi/ Officer 

ardana



\

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No: 1292/2018
Sahib Zada S/0 Gul Zada Ex-PST R/0 Jalala Taldiat Bhai District Mardan.

Appellant

Versus

The Secretary Elementary & Secondary Education Deptt, KPK Peshawar & Others

...................... Respondents

AFFIDAVIT

I, Mr. Sajid Khan Litigation Officer Education Department Mardan do hereby solemnly affirm 

and declare that the contents of Para Wise Comments submitted on behalf of respondents are true 

to the best of my knowledge and belief and nothing has been concealed from this Honorable

Court.

Deponent 
Sajid Khan 
16101-6005318-5



y'

/179 n e x /4 (/ -;t-/

X

■ "r
s' V .YX^U^'u/'--f-v=''v/PST t/,J.i!)i.;.^’U-(/^ y'^'4'''' ' '■'■

A>Aas-o<»-2(tu71 ,f

r.^ J.Uj'L ^ ^'■^.-^■‘S^:"^ ’-:^ -̂ jJ-^i'-i^-■:• L.-. C'V'.i' i^_,U,,^

-jj-.Jlj.jt'-• , J-/ .^yj (J:- t;>'^“.y i"-'*'■■;■ ^.'^■y]J■.IO^Jy^/^L,^^^.^-!t

ui/'c;-^Uv:£L,ij'y y/'^Tt^c^-t}^^

i
£:..27/0(./07^-';.yi?'

.,U/:

MP,)69i.;

^ t tiu5_i_=!s jiC>t3lAii
; ■-

. 1

)>rr t.

-yO/^
\

!;

y

•j



■ ■■

nn^ C
y

niRRCTORAIE OF ELEMENTARY AND SECONDARY EDUCATION
KHYBER PAKHTUNKHWA PESHAWAR.

if. No. 162A^ol:XII/KC/AppealNo.
of PoT(M)General.

Dated Peshawar the /2018.
F

XThe District Education Officer(M) 
'“Pesfeawar.

4 •
;

’ r
Subject: - APPEAL.

i
"4* ' /<> VV/, H..,,r

Memo:-
I am directed to refer to the subject noted above and to enclose herewith a copy of 

appeal in respect of Mr. Sahib Zada PST GPS No.I Jala District Mardan and to ask you to submit

detail report/Comments to this office within a week time.

/ .;v Assistant Director (Estab :) 
Elementary & Secondary Edu: 

j fChyber Pakhtunkhwa Peshawar.
. ■

Endst: No.

-----M ■iun’vcau'cu’ ti:/' uic; ■

1. P.A to Director Elementary and Secondary Education local office.

Assistant Director (Estab :) 
Elementary & Secondary Edu; 

Khyber PakhtunkJiwa Peshawar.
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OFFICE OF THE DISTRICT EDUCATION OFFICER 
(MALE) MARDAN

^'I'l /Dated j Z } o W2Q18No.

I
The Director,
E&SE Khyberpakhtunkhwa, Peshawar.

APPEALSubject:

Memo:

Reference your letter No.7305/F.No 162/Vol:Xll/KC/Appeal of PST(M) General 

dated 31-07-2018 on the subject cited above. -

The relevant records in r/o Mr. Sahib Zada Ex-PST GPS No.l Jalala Mardan whose removal from 

service was Issued due to his absence from duties , are submitted t 

further order please.

Enclosed- as above

ur kind perusal for

rV■/

DISTRICT EDUCATIONtOFFiCER 
^^^^^(MALE) MARDAN^

i
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BEFORE THE SERVICE TRIBUNAL, PESHAWAR. i

!Service Appeal No.1292/2018. Hearing 06.08.2019.
\

sSahib Zada V/S The Govt;of K.P.K etc;

Rejoinder

Pry; Objections;-

1 to 10:- Objection under Serial No.l to- 10
malice on

are
incorrect false, based on 
part of Respondents. Denied.

11. Incorrect & false.
order was issued in violation to the 
rules. The alleged show cause Notice and 
impugned order, besides voilative to the 
relevant law, were'not communicated to 
Appellant. Even, the same were supposed 
to have been addressed on his home ' ' 
address.

Denied. The impugned

On Facts:-

1. To 5:- Incorrect & based on malice. Denied. The 

relevant Records are in the custody of 

Replying Respondents.

6. Incorrect and misleading. Denied. The 

referred documents are manipulated & the 

same are the result of after-thought.

Grounds:-
Misleading. 
record is in custody of Respondents.

Denied. The1. relevant

11. Incorrect, misleading &-based
malice besides being Illegal. Denied. 
The publication of alleged show.cause 

notice, does not fulfill the 

requisite requirements, besides it

on



does not contain the residential- 

address of Appellant ^ no-r the jail 

address.

±±i. That all the claimed for-militias 

in violation 

Denied.
allegations of 

none of

are
to the relevant rules. 

Because, ■ inspite 

absence from
of

duty,
the correspondence. contain

the address of residence of Appellant
nor ■ the jail, nor the 

communicated to Appellant.
same were

Incorrect. , Denied, 
above.

IV. as per pare-III,

Based on malice.
'& the judgment 

Respondents 

relevant incident.

V. The copies of F.i.R 

are on ' file & the 

were well aware of the

vi . To vi±: - Refusal is based on malice,, 
per the contents of the foregoing 

1 to 5 of facts, above.

as
paragraph No.

Para~viii of Grounds of Appeal 

denial 

based

VllJ. .
IS

correct. The 

Respondents
on part of 

on malice.IS

Denied.

Incorrect & misleading 

to 5 of facts above.
IX. as per para~l 

Denied.

Need's no reply.X.

It is prayed that 

the impugned order 

■■may be ordered to be

on acceptance of this Appeal, 

may be set-aside and the Appellant

re instated into service with back 

any other relief, 

appropriate by this Hon'ble. Tribunal.

benefits alongwithservice deemed



The cost of this appeal 

of Appellant against Respondents.
may be awarded In favour

Dated:05-08-2019.

(Sahib Zada)

MUHAMMAOAfifflf-KHAN 

B.A LLB Advocate
Sahih Zada /The Appellant%%^-Pirel/y 

Solemn affirmation that the

Aff±d3.vi t: -

I, state on
contents of this Rejoinder 

are true and correct to the best of my knowledge and 
belief.

(Sahib Zada)

'v
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Muliaruinad islani v. Govi~^rnmpn.i \| _.y\/ p p 

(Raja Afrasiab KhapvJ)
was toially unwarraiiie.d. The Departmeni d9<^ 
seeking extension in leave, but the condu. 
iKten refusing to receive letters sent to 

also did not bothci

s not deny receipt of tipplications 
i of the appellant shows that he has 

J-fiin by the Department .and he himself 
to ascertain the fine of such applications. The plea of nviH ices , aised b.y tfie appellant is .also X,iess as no cogent evidence was prodrr^

i ^ ,7. before , the S^ice Tribunal to substantiate tliZmo
f .'"'b "“ buestion of pi^ic importance is involved... Resultacrfly, this
;• appeal tails and is hereby dismi/sed. There will be

A

. h.
'i:no order as to cost/ •

M.B.A./M.-169/S
Appeal disiriissed.

1998 S C M R 1993

[Supreme Court ol’ Pakistan]

Presem: Saiduzzaman S-iddiqui, Raja Afrasiab Khan 

and Wajihuddift Ahmed, JJ

Dr. MUHAMMAD ISLAM-^-Appellaj-ii

Jr i

\

i

versus

G 0 V E R N M E N T O F hE - W. F. P ihrough Secretary
Rood, Agr,rculture. Livestock and Cooperat 

Department, Peshawar-and '2 others--Respondent$
ive

Civil Appeal No. 568 of 1995, decided on 2nd June, 1998.

^ (On appeal from the N.-Vk.T.lb Service TribLiiral 
24-8-1994 passed in'Appeal No, 202 of 1993).

(a) Fundamental Rultcs—

--F.R. 54—Civil 
S.302/34,. P.P.C. for 
accused civil servant

Peshawai-’ dated
c

service—Civil .servant was involved . ito ■r . i in a case under
a nuirder--No. evidence coukl be broughi')[gainsi the 

, ^ Oh charge of murder, thus, proving that allegations levelled
■i....,aga!nst him were baseicss--Acquiiial of civil servant from the.crirninHl 
U-^-Acciis^ civi.!

s'\l

/ !

case—
.......  .. considered to have

,4 VaiimiTiiiedjTo^)^^ the competent CrinmOnCniri had fFatdTdOaOl
CgbimTom anjiccusaiyon or charge of^unc-^Such civil servant, iheretxrre was 

§cgm^-gJani_ol^rigars ol' his- pay and alhmutrrnnTliaWrTr-ff.. 
rernained under .,.suEpeaHo_n_ on the basis of murder

\h

t
1't case against -------------—1 130(3 I (3 (•3 0 1 TT 0. r-N
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1-rt; -IVol, XXXI ISupfeme Court Monthly Review ,■ ^19^1)4 !•, .•a-

‘ fe'
1 V(b) Criniiniil Procedure Code (V of 1898)—
K \b^\il granting order'arc tentative in |'...c-S. 497-'^-Bail--''pbscrvations of Court in 

luuvirc. ( ^ /
ifThe observation of the Criminal Court in the bail granting oi^er is |;

nature and as such, cannot be used by the parties for conviction or acquittal 

ihc accused. Ip. 19971 A
fa

r
(c) Criminal trial--
--Bencfn of doubi---Doubi itself destroys the vci-y basis of the Trosecutii^-| 
casc-Where the benefit of doubt has been given to the accused, .U cannot be

charge has been established by the prosecution-Accused has to be ,,
the basis of best possible evidence that 
of crime-and as such deserves to be 9 

where benefit of doubt has been
been honourably 9

!■

•c- ■/

said thai
ircaicd as iniwccnt unless U is proved on
they arc connected with .the coninnssion 
convicted to meet the ends pi •justice---bven 
extended to accused, he shall be deemed to ■ lave 

■acquiltcd. Ip,. 1997.1 B

9

7

(d) Criminal trial—

— Acquittal---All acquittals are 
which inav be said to be ’’dishonourable .

All acqtnitals even if these are base_d__o_nJ)enefi^qyd^-arc 
honourable for theSraioC'thardiclaTpsecutnn has noTSrHtttdediri^l^heir 

the accused on theOirength of evidence of unimpeachable 
be noted that there are cases in-which the judgments arc ^4 

.f comnroimse between the parties and the accused arc;|| 
b iC xnrnCscFtherfjrwtCriMrrra^ature of such acquittals?! 

77'; i s, " nS, honourable. There can be no acquittals, which may,
a„w„,any d^incon bawe.

ihcsc types ol"acquittals. Ip. 1998] C ■

"honourable'’ and there can be no acquittals
r ■:

cases against
character, U may

f ■

defined anywhere in lhe|\ 
In such .i-p:"acquiual''-^ has not been 

or under
That term

Criminal Procedure' Code 
situation. .ordinary dictionary meaning

other law. 
of "acquittal;’ shall be pressed irito,|:.-

some
id

(p. 19981 E■ servicc-
Government of the Punjab, 

, Lahore and.another 1994 PLC (C.S.) 693
Secretary toMian Muhammad Shafa V . ref, I ■ i;

Poptdation Welfare Programme
’C r\\^rN rt f A *6'-'.-,.
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mm1995„„tan™.<lls.amv.Gc,»e,m««olN:-'«.FP
(Raja Atrasiab Khan, J)

Pm
19981 ■i

Publishing Co., inc. New ' '«Mac mil Ian
" rel.

'llHalsey/Ecluorial Director.
Publishers London

■ mWilliam D. 
York

i-: •

Collier Macmillan r-
(e) Words and phrases--

...-Word "acqiuuar'-Connoiation. IIP- '9981 E
with M n ha m m a dCourtAdvocate Supreme 

-Record lor Appelltmt.
Court with

Kadir Rhattak, ■ nAbdulQureshi A-^ad. Advocrue-on

. Hafiz Awan, tor Respondenis

iM uharnmad 'Z-ahoo r 
Nos. Land 2.

iiZahoor
W'

Advocate-on-
No. 3: E>^

Qureshi A'itad
Respondent I

; 2nd June, 1998. ■

JllDGMENl^
mDate ol hearing: -I
B1

AFRASIAB khan, -jL ■laa.nsi Dr. Muhammad Islam
q02/34, P.P.C. -was regis ere ‘ ^ poiHc Siaiion

ihe suuemem ot Muham . Add.uonal Sessions
frClannu., Muhammad

1
RAJA 

under secuon •case
;^vd Fa/.al Vlaqqani on

\\
Riulang District 

Mardan
the statement 

CA6L992-.-
alter' recording 

assed the following order on
J.udge 

■ Rahim p fl

of rhe complainaru coZmiSfoifod' ihe oftence.

,,>e. He does nor charge V^. also gave sraremeni rhai he

on

•'Statement

• ti-; View
wants- to withdraw stands against the accused.c .

no caseabove statements 
charge is framed agamsi^^

siajad cancelled and 
accordance

are• and theyIf ol the. themIn view 
therefore,
discharged/acquitied

preseni 
sureties 

with law.

theh - ino from the charge
Kn-'ii (heir bail bonds

case. They aie or ^ ^ disposed ol idLcharged. Case property. It any, be G P, 
ed alter completion.

re
,rc .f . m
iS?

File be consigniiiW
the time otthe case.'. At

Officer (Flcalth) (B-l L 

■ , Mardan. He was 
1989 vide order dated 174-

Neveriheless as pointed
9th of

:en .v been acquitted m
VeteriuaD

the accused have
Was • posted • asevident that

the appellant
''“"''TCeVCSnclofAuSua

.:sr»;u» an.

It is 
incident

h

Kailang- DistrictiN
Inchargea case.. from servicetnio the trial Judge on 

moved an application
the competent 

thereof,

f.because on
above, he .was 

June, 1992, On thu s 
(:,.19'9'2 for his

out
qab
rof. 70- Tv-ir ncriod» •. - » no (A
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ft"I•)96 Supreme Court Monthly Review ■' Vol. XXXI-I

')pel!ant filed- representation' against the. order dated 7.-4-1993 which, was iKlfflito 

:jected by Secretary Food, Agriculture, Livestock'and Cooperative Department, 
cshawar on 19th of June. 1993.. The 'appellant then filed appeal before . ■
le N.-W.F.P. Service Tribunal praying for the payment of salary and ? 
llowances to him for the said period. This claim of the appellant was contested I 

y the Government on the ground that the acquittal of the.appellant was based oh . 
compromise between the parlies. This being the position, acquittal, of the 

ppellant cannot ,be held to be honourable so as to entitle him to-full pay and 
llowances for the said period.-The Tribunal vide its decision, da^d 24th of 
August,'1994 dismissed the-aopeal observinp;--

anywhere else. There is no- reference in the Code of Criminal 
Procedure., lo the term 'honourably acquittal’. In the ordinary sense lllpfoSi 

'honourable acquittal' would imply that the person concerned had been 
accused of the offence maliciously and falsely and that after his 
acquittal no blemish whatsoever, attaches to him. In cases where, the fJSlIpYwi 

benefit of doubt is given to him or where he is acquiued because-the S 
parties have conipromised or because the parties on account of 
extraneous influence have resiled from their statements then as held. by-1|| 
the learned Division Bench of the -, erstwhile High Court ■ of :.West;i^^^J^ 

Pakistan Lahore Seat in case reported as-Sardar Ali Bhatti v. PakistanM»^^^ 
(PLD 1961 Lah. 664) in spite of the acquittal of the.person concerned;;;^ 

cannot be declared to have,been 'honourably acquitted:* This decision^ 
has been upheld by. the Hon’ble. Supreme Court of Pakistan in case^^b^ 

reported as' Government of West 'Pakistan"''through the'-Secretary,'^S|^J^ 

P.W.D. (Irrigation Branch), Lahore v.'Mian Muhammad Hayat 
1976 SC 202): The appellant having been acquitted on the basis 

c^ipromise with the-complainant his acquittal cannot, therefore. 
treated as honourable. (Emphasis supplied underlined) ' .
It is for the revising authority or-appellate authority to form its.opinion^^M^^ 

on the material placed-before .it, whether, sucb a person has- 
honourably acquitted or not. It is left to the. absolute subjectiye^^^ll 
discretion of the authority. This Tribunal.,'therefore,;dismiss'the appeal.:^^^^|i 

^ Parties are left to bear.their own.costs.. File be consigned'to.the record':^
' - . ’ ■ '■ ■■ ■' '

Leave to appeal was granted'by this Court bn 14th'0f'May,^ 1995';.

2. Learned counsel appearing-on behalf of the appellant submitted. 
appellant was acquitted and as such, was entitled to, be-, given the:pay-alongwithpl^^^lfl 

allowances for the period he remained under suspension. - This position 
ronresreri hv the rcsnnndents bv savine that as a matter of fact, there was-a^^^^fc

, ;
/ ‘

"The expression ' honourably acquitted' has not been defined in rules

I

•M
-i

;•
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•fc-'- 1998] Muhammad Islam v. Government of N.-W.F.P.
. (Raja Aifasiab Khan, J)

affidavil was givert by the son of the complainant that the panics :had entered 
into a compromise.

1997r:' L

V' •
■•f :I ■i r3, After hearing the learned counsel for the parties umd perusing the 

record, we are inclined to hold that this is a case of acquittal pure and simple.. 
The observation of ihc Criminal Court in the aforesaid bail graining ortier is 
wholly immaterial for the puq^oses of acquittal or conviction of the appellant. It 
has time ^md again been said that the observations in the orders passed in bail 
applications are always tentative in nature and as such, cannot be used by the 

parties for conviction or acquittal of the accused. In fact, these bail orders 
always treated to be non-existent for the purposes of trial of the accused. The 
above order in the bail application has, drerefore, to be ignored for alt intcnis 

and purposes. The argument is thus repelled. The trial Judge in. his order 
referred to above has unequivocally stated that the appellant has been acquiircd 

'of the charge. Needless to state that in alt criminal matters, it is the bounden 

duty of the prosecution to establish its ca,ses against the accused on the basis of 

reliable and credible evidence, in tlie Case in hand, the prosecution failed to 

produce any evidence against the appellant. The ■testimony of the 

namely the complainant did not involve him in the commission of ihe 

This was,.undoubtedly, a case of no evidence on die face of it. The Law' Officer 
is unable to show that the parties have entered into a compromise'. His simple 
word of mouth was not enough to hold thai the parties had entered into ■ 
compromise. Even in the cases where benefit of doubt has been_glven to the 
accused, it^ cannot be~Taid thaTThc charge has been established by jhe 

pt'osecution. Ijhe accu^d are to be treated as innocent unless it is proved on the 
basis of best possible evidence that thcy'anTconnected with the~^ommiss^n of 

■the crime and as such, deserve to be convicted to meet the ends of justice. The 

doubt itself shall, destroy the very, basis'of the prosecution case. In this view of 
■the matter, the accused shall be deemed to have honourably been acquitted 
where the benefit of doubt has been extended to them. In case of Mian 

Muhammad Shafa v. Secretary to Government of the Punjab, Population- 
Welfare Programme, Laliore and another (1994 PLC (C.S.) 693), following 
observations were made: —

r.:

t
i ■

•i

-■
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. ;

■

:<■

V

I
Star witness

crime..-
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■
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"There is hardly any ambiguity in these provisions and they do not 
present any difficulty. We are in no doubt that the provisions of clause 
(a) are attracted by the facts on the ground that' the appellant 
acquitted of the charge against him. Although, the department claims 
that this was_qhe result 'of benefit of doubt, we would hold that the/ )/

___acquittal is honourable vvithifnirelneS'lna of "this rule. As a matter of^ /y '
fact, all acquittals are honourable and the expression 'honourable ' 
acquittals' occurring in clause (a) seems-, to be ' superfuous and

y
was

■;

n /-sf vilnohlp nrinrinlf^c nP rriminni1 mr\ct1
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-998 Supreme Court Monthly Review Vol . XXXI k-1998,

U) do so, the accused will be entitled to acquittal and such acquittal will 
be honourable, .even if u is the result of a benefit of doubt. The 

expression 'benefit of doubt' is only'suggestive of the fact that.the 

prosecution has failed to exonerate itself of the duly of proving its case 
beyond all reasonable doubt.

t
It--'"

"ff ■

In the present case, therefore, the appellant's acquittal of the charge of 
■ misconduct and hi's consequential reinstatement in service entitled him 

to full pay and remuneration of the entire period from 6-10-1980 
to 12-2-1986 under F.R. 54(a)' of the Rules. We ■ hold that the 

provisions of F.R. 54(b) are not relevant and that they could not have' h';..;'shall 
been pressed into service by the Department in deciding the matter." C bbasel'

f"'iricanWc are inclined to uphold the above view inasmuch as all acquittals-even if these ■^ 

arc based on benefit of doubt are honourable for the reason iliat the prosecution 

*lvas not succeeded to prove their cases against the accused on the strength of 
evidence, ol' unimpeachable- character, it may be noted that there are cases in Ct 
which the judgments arc recorded on ihe 'basis of compromise between the 
panics and the accused are acquitted in consequence thereof. What shall be the 

nature of such acquittals? All acquittals are certainly honourable, There can be 

no acquittals, which may be said-to be dishonourable. The law has not'drawn 
any distinction between these types of acquittals.

a. ■■

I

/A:Jhe :

|;D;orch;
'|irhis)pi
Iptbc'b;

■>»w

fc"
.n:

n ■I

Be that as it may, we hold that the appellant was acquitted because there 
was not an iota of evidence available on record against him. Learned counsel ibr 'Dsf 
the respondents relied upon, the rule laid down in Government of West Pakistan 
through the Secretary, P^W.D., Lahore v, Mian Muhammad' Hayai'(PLD 1976--|p-a 

SC 202), wherein it was held that the acquittal of the -accused had to be, '
honourable which would meiin that'the allegations were false. In our view, thew|fft L. 
above rule shall not. apply to this case for the reason that the appellant in this.^i^jL ' 
case

4.

or-

was tried and for lack- of evidence, he was acquitted by the trial Court. In 
the referred case, the accused, Muhammad Hayat was never tried under any:;ll 
offence by any Criminal Court, li may .also be noted that the provisions of 

54(a) have been declared un-lslamic by the Shariat Appellate. Bench of this Court?§|Sl,... 
vide Government of N.-W.F.P. v. LA. Sherwani and another (PLD 1,994 ;

72). In other words, the F.R. 54(a) under which the appellant has been deprived, |/? 
of his pay and other financial beneFts, does not exist on the statute book, it is;jR^|ervjb 
admitted by the learned counsel for the parties that term "acquittaF' has not .beem^^r^;'' 
defined any where in the Criminal Procedure Code or under some other law.

William D. Halsey/Editoriaf|^^^ ' 
Incorporated New York,

^^^nstead

such a situation, ordinal^ dictionary meaning of "acquittal" shall be pressed into,l 
service. According to, "Dictionary Macmillan 

Director. Macmillan Publishing Co.,
Macmillan Publishers London" the words "acquit" and "acquittal" mean;-



ie;i^98i Hidayatuliah v. Chief Secretary, N.^W.F.P.
(Wajihuddin Ahmed! J)

him after a short trial. 2, To relieve or release,'as from a duty or 

ob'ligation: to-acquit him of responsibility. 3, To conduct (onesclO; 
behave: The team acquitted itself well in its first game. (Old French 
aquitter to set free, save, going back to t.atin ad to 
quiet)”

'acquittal' Anl. a setting free'from a criminal, charge by a verdict or 
other legal process. 2. Act of .acquitting; being acquitted'.", ■

, The appellant'- was aetjuitted by the tritil Judge as already pointed out above. It 
shall ., therefore, be presumed that the allegations levelled against him arc 

.iv-ba.selcss.■ In consequence, he has not been declared guilty. In presence of above p 

meaning ol ticquittal" the appellant is held. to have committed no offence 
because the competent Criminal Court has freecl/cleared him from 

or charge of crime. The appellant is, therefore, entitled to the grant of arrears of 

his pay and allowances in respect of the period he remained under suspension on 
lhc;basis of registration of murder 

allowed with no order as to costs.

■ 1999

■f-. ■ ■

!.-
+ quieiare , toii

■jT-

i

an accusation

c
case against him. d’his appeal succeeds and ts■]

M.;B..A./M-178'/S Appeal allowed.
./ r,
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[Supreme Court of Pakistan]

Present: Saiduzzarnan Siddiqui, Raja Afrasiab Khan 

and V/ajihiiddin Ahmed, JJ

HIDAYATULLAH and anoiher-"-Appellanis

versus

CHIEF SECRETARY, N.-W.F.P. and another—-Respondents

A Civil Appeals Nos.,562 and 563 of 1995, decided on 11th June, 1998.

■ (On appeal from the judgment dated 21-9-1994 of the N.-W.F.P. 
Service Tribunal in Appeal No. 196 of. 1993).

(a) Constitution of Pakistan (1973)-—

—An. 212—Misconduct—Removal from service—Acquisition of land by 

private negotiation—Civil servant posted as Revenue Extra-Commissioner did 

not insist on vendors to hand over all title deeds relating to the acquired land and
norppmf^nr rippH of on stamn naner worth Rs.5
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WIM ■ t^akisiari v.

'1^-4/uhaiiniari, .Agricultural Development Bank of 

Mumtaz Khan (AsiCSaeed Khan Khosa. J)
• 690“ t

’ i'V

P L D 2010 Supreme Court 69'5®fev.
PiRh

;* *

Presenr: Tassaduq Hussain Jillani and 

Asif SaeL’d Ki.an Khosa, JJ'K , 1

C H AIR M A N A G RICIJ LTIJ R A L 

bank of PAKISTAN and
development

anoiher---Appellants I'.'lit ['

versusA;!'.'
i.■;.v ■ '

M l.J M TAZ KM A N---Respondeni

. decided on 8i;h April,. 2010.llll'fDAppeal No,589 cl'2002

lUllC. (On appeal from 
' illiiice 7,' 

ifilv-
the judgment dated 3-7-2000 of the Federal 

iDunal Islamabad passed in Appeal No.8i:(P.) of 1999)
: ■

Tribunals Act (LXX of 1973)-

a.,,
rah™ (3)-Leave to appeal was granted by Supreme Court to
CiifTribunal was not time barred- 
,1 j>Hher convicted person, who was released after payment of Divat 
iUftnt could be said or could be declared is a'plirZ

could such person, who was
mllfr' n- ^ reinstated into service;
l^ rpaymen of Diyat could absolve a person-from accusation of 

inl^l'A whether respondent was an acquitted persorfor
P^^ynient of Diyat. [p, 699] A

||Pj|««^ Code (XLV of I860)—

f, Procedure Code (V of 1898), Ss.249-si
CSCRT law—CrimeJvul punishment—AcquittaH-Scooe—

^'^‘'-oduction Xf Islamic proPenal 
‘^‘^Q'ottai of an accused person, could be recorded when

hlfv reasonable '
Abilities, one favouring prosecution 

. ^c ie other favouring defence, Court decided to extend benefit of 

to accused person—Acquittal could also be recorded
P'''-P-C- or o-265-k, Cr.P.C., when charge against accused 

li'C:.!''"* groundless or there appeared to be na
rtcdilP®'^'^ ^Cng convicted of any offence—After introduction of 

mWy provisions iip Penal Code, 1860, it ha^now also become 
.I SgifKlPLJArpiedperjonJo seelc and obfairfhiffTTiliJtifuffXi^^

Wdii’er/Afw u/idPr S7309 P.P.C, ^

>
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696 SC

•*i!:

{ i

? 1
0‘htaified- upon acceptance Badal-i-Snlh by the heirs 

the accused person, [p, 701]'B
I 1
I i

(c) Penal Code (XLV of I860)—
:

--5i. 53, 299(e), 310(5) & 323-‘Diyal< and ‘BadaN-Su^^^, 
Distinction'—Concept of - BaddBl-Siilk is totally 

concept of Diyat inasmuch as provisions of 8.310(5), P.P.C.
E.\'planation attached therewith- show that Bddal-i-Sulh 
'^mutually agreed” between, (he parties as a term of Sulh 'be^p0ti 
thern—Diyat, under 8. 53, P.P.C. is punishment .and
S. 299(e), P. P.Ci and 8. 323, P.P.C. manifest that amount o/B'lifl 
to be fixed by Court., [p. 7.02] C : . ji:']

■

i
If

Dr. Muhammad Islam v. Government of N.-W.F;P.
Secretary Food, Agricultural, Live Stock and.Cooperative Deparin&iiMgjj^^,

(V of IS98),.:Sy^mt ;
'^u^’ding of offence oj murder—Admission of guilt—’Scope-^§W§^h- 

nfot always (hat^_j:ompromise is entered into by accused ‘ I :
basis of admission of guilt by iiim—ln mdjiy cases of false iwp7/c^i^B j ■

\ or spreading net wide by complainant party accused persons i
the offence only to get rid of the case and to save themselves ffm^^&iiss. 

hassle or trouble of getting themselves acquitted from Courts -
after arduous, expensive aiid long legal battle--'Compounding. 
offence does not amount to admission of guilt on the part nf a^S^^mQ- .

m
M Im, 

Î

(d) Penal Code (XLV of I860)—
!

—o. 310 (5)-—Criminal ' Procedure Code (V of 189S), 
Compounding ' of offence of murder-~~Payment of B'adal-i^Sulf(^f 
Effecf~~~Compputiding of offence of murder upon payntent of B'aiiW^ 

Sulh is not a result of payntent of Diyat m'/u!c/i is. form of 'punislimM^ 
and that such compounding of offence leads to nothing but an qcquiU^i 
of accused person, [p. 702] D

c

f;

r-
■V-.

Peshawar 1998 SCMR 1993 rcL
;■

(e) Penal Code (X.LV of I860)—\

—S. 310(5)—-Criminal Procedure Code \
Co

i 5i;

f.-

r.

1
person or that an acqTTiTfdl earned through such compoundlng^of^m^^.......^
offence may not have ramification regarding all spheres of 
acquitted- personds life, including his service or ernp.ioymerit, 
criminal case against him. .[pp. 703i 704] E & G

(j) Criminal Procedure Code (V of 1898)—
—dOd—Cnnstitutioif of Pakistan (1973), Art. 13(a)—Acqu&M^

i;
1i

r'.

:■!

IH' I1?
k' v^ea
I'
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Sift:'''"P^l^nrposes vis~a--vis [he criminal charge against hi/n-~~Concep[ of 

acquit ciubodicd iu S. 403, 'Cr. P. 'C,., protection guaratiteed by

Chairman, Agricultural Development Bank of' 
Pakistan v. Munitaz Khan (Asif Sacecl KhainKhosa, J)

SC 697

4f^^rt,U(a) of the Constitution, Afw (waiver) or.Sulh (conipoundifig) i/i 
C^fispect of an offence, has (he 'effect of purging (he offender of the ■

h
f:[p. 703'J F

Service Tribunals. Actfl.XX of 1973)—
^ -4—Ferial Code (XLV of Jd60), S.s.302 & 310 (5)—Cnrniiui!
'^^^fitfrocedure Code (V of 1898), S .345—- R e / nsta lenient injendce —

_ by contpoundiiig^qffence^ of ni u rdcr—Payinen 
4^Respondent teas ernploptic^pfji bank and was convicteil on the.

'-iS|TJLJIL‘TIIfC-JIFLIoffence was compounded betwecjiAJje 
and respondent H'a,v -acquittejJ after payment of BacladzhSulh—

■ pgffondeni was convicted under the charge of murder. Bank
againsi; him find removed 'hint front sermxui—Bank.j:leclined 

reinstate him in service, after he was acQtiitCed of (he change but 
fiiidol ~Tri b urui / a (lowed the appeal and reinstated lijni in ser ice-—
{P\^^?f^didit\—Nojillegatfp]t was levelled against respondent recarding any

.:7^is service and acquittal in the case of jnurder. had removed the only 
■uppr him-—Conviction of respondent in murder was the 

ground on which he had been removed from service and that 
had subsequently disappeared through his acquittal, tnaki/tg 

re-e//iente as a fit and proper person entitled to continue with his 

.r-f^UTice—Fven order of removal of respondent from service had 
\^4^ptoyided that his case would he considered by competent authority for 

111 reinstatement in service i/i case he was acquitted of the criminal 
—Respondemt was justified in claiming his reinstatement in 

'llilMfryice upoti earning acquittal from the competent criminal court—- 
implicdif^^Pdtne Court declined to interfere^ in the judgme/i( passed by Service 

whereby respondenl was reinstated in service-—Appeal was 
Jro/?r!liSi55cr/. [pp. 704, 705] H .5: J 

urtsofM-t

I

i- :

;

irregularity or impropriety' co/nmitted by him in relation to

son on 7

com
es

Shehzacl Ahmad alias Mithu and another v. The State 2005 
131.6 and Muhammad'Siddiqiie v. d’hc Slate P.LD 2002 Lah. 444

f of acciuaM,,

jf acmm.Sen’ice Tribunals A.ct (LXX of 1973)—
lent,

]j^g34--Appe(d—-Limi[alion—-Civil servant sought reinstatement in 

after he was acquitted from murder case—Service Tribunal 
:7||orve^/ the appeal filed by civil servant and reinstated him in service— 

raised by cmployer/bank

.-V

was that appeal was barred by



all PAKISTAN LEGAL DECISIONS ' Vcil^feG-

been a Juiih. attempt on the part of dvU servant to challin^^.f ^ 

removal from service before, earning acquittal in the relevanUci^^M^^^^^ ! 
c77s<.--// unjust and oppressive to penalize civil scrvant^^m^^^^ ^ ^
filing hiS departmental appeal before earning his acquittal

which had formed the'foundation for his removal ’
\ppeal. before Service Tribunal was not barred by limitation

. ■ on :
The.Chairman P.I^A.C. and others v. Nasim. Malik ihe bas

SC 9.-^1 and Muhammad Astarn v. WAPDA and others "^OOV 12-10- ■
disfin.nishcd, but [

698 SC Cht

iH
ij]•>«.t 11

r

i

Raja /Vleenr Abbasi, Advocale Supreme Coun I'or Appcllan£^^^^^
■ -f'y.xsi ral-Service

Shakeel Ahmad, Advocate Supreme Court Tor.RespondemS^pl^py 

Muciassar Klialid Abbasi, D.A.G. (On Court notice).

a m 

al'i Islamat
f

•ordered to b
rendere 

by the a]
dl IDC^rvU^N'r ■ -.v^lJdOOO^wherein

rASIF SAEBD KHAN KHOSA, J.-.-The appenl in hand ihrif 

up an issue which has never been brought up before this Court/arli fe(a)-jA^hether 
ai\d. thus, the case m hand is a case ol' (irst impression. The facts lead^ siA-Time barr 
lo liling ol Ihi.s appeal are quite simple and admit olAnLanibiguitv/buujy I'-' :■ 

question raised before the Court is novel and, therefore, the 
been aiiended lo by us with acute consideration. Diyat am

.fM- acquitted
Mumtav. Khan respondent was'a Mobile Credit Officer sen®?!, >person, v, 

with the Agriculfnrai Developme.vt Bank of' Pakistan' when liS^p|vii*einstated 

implicated in ,a; casc of murder through F.I.R.. No.327 regisi^rS^ft!?
Police Siaiion Naurang, District Lnkki Marwat on 8-9-1.991 in 

an oifentc under seciion 302, P.P.C. read with section. 34i
result ol trial of that' Ci'imiiud case the rqspondcnt was cbli^'^^i^'(l)^-i:.)iVhether 
by the learned Sessions Judge. Lakki Marwat for an offencc’I^S^convicted ’ 
section 302(1>), P.P.C. read with section 34. P.P.C. vide juclginentljp^^S *
!5-!i L-)03 and was Sentenced to imprisonment Tor life and 
Rs.dR.Olk)

Dale oi hearing; Blh Apii'i,. 2010.

9

I

in default of payment whereof to undergoA|i^^^g 
inipnsoniricn! for five years. The respondent preferred appea^^®|^PQj^g ; 
regard htit his appeal was dismissed by Ihe Peshawar Migh Cbu^^t^®pf ' '
Ismail Khan Bench vide judgment handed down on 1 ■4-1998c;;^^®^^}jhas bee 
been informed (hat the,respondcni had not challenged'his convi|ti^^^P|^^|]ent. pass 

sentence any further and'aPer a few months of the decision'oLhi^^^^^ianient-of 
ail application had been submiiied by him before the learnedJS^^^S|^’>Coope 

.iudge. l.-akki Marwat.seeking his acquittal on the basi.s of a by the
nn-iv.'d :)I l^r.lwren him and the hc.irs of Ihe. der.e.a.sp.ri ThaiTaT?iiii^^^^B|;waS not

.ur fve !

Sill
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Chairman, Agricultural Development Bank of 

Pakistan v. Mumtaz Khtin (Asif Saeed Khan Khosa; J)

snre compromise. On the departmental
........................................................

ol SG 699

side, the
.. « show cause notice on 22-1-1996 as by then

convicted and sentenced by the criminal Court
murder and the respondent submitted a reply thereto on

serMctAilf ''^^^®' view of the respondent’s-already recorded conviction
5, murder by the criminal Court the respondent was removed

service on 3-3-1996. After earning his acquittal from-the criminal
'LD l^»d on the basis of 

aiif"

on

on

^ compromise the respondent filed a departmental
12-10-1998 seeking his'reinstatement in service with all the 

but that appeal was dismissed by- the competent authority 
'^’^‘^'■eafter the respondent preferred an appeal before the" 

•|||i«aeral Service Tribunal, Islamabad in' that regard which appeal w,as 

aadowed by a majority of two against one by the Federal Service 
;gilribuaal, dslamabad vide judgment dated 3-7-2000 and the

lent.
respondent

’ylns ordered to be reinstated in service with all the back benefits That 
||;t(iginent rendered by the Federal Service Tribunal, Islamabad had been 

T|3!ailed by the appellants before this Court through C.P.L.A. No, 1391
.“|;!2000 wherein leave'to appeal, was granted on 14-2-2002 to consider 

iiiifollowing points:-- 
land throw}|;
ouri earltfi,.'W Whether the appeal before the Federal Service Tribunal 
'ac,slead||:.

Jli

was not
time barred? '

piiiY bul'i&f •^
Whether- a convicted person, who is released after payment of 

■ Jfc' ■ amount, could be said or could-be declared as a person
,F||F acquitted honourably and in that eventuality, could' such a 

hcer se[v1«; person, who is released on paymenfof Diyat, was liable to be 
heh hc:^V reinstated into service?
reaistc'red-dhF

.i.e

A
■

. 1
■ VlifeW Whether thein respect.q

P.P:C3l||,
as coiKSg|g((i)' Whether .the 
T'ence SM

payment of Diyat absolves .a person from the
accusatio'n of murder? and

i •

respondent .was ' an acquitted person 
convicted person even after the payment of Diyat?”'

or was a
iduuicntd^A'

Hence, the present appeal before this-Court.ai)d a-

dergo V/e have heard the learned counsel for the parties
appeal,gone through.the record of this 

h Court,..

\

at some length 
case with their assistance.

998. It has been argued by the. learned co.unsel for the appellants that
icti(|^|igment passed by this Court in the case of Dr. Muhammad Islam ■ 

n ofhisii||g§°vemment of N.-W.F.P. through Secretary Food, Agricultural 
arued-Scsa^pAuid Cooperative Department, Peshawar 1998 SCMR 

pr|ii^«il.;upon byghe FederaTService Tribunal, Islamabad i '

convi
Live 

1993 and 
in the impugned• a com
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P P C Diyat. is a t'orm of
provisions of secLion 5.. ■ ■ •_ ^ Ahmad alias Mithu and
..vas also held s^r, lie caj* Uius, acqiiutal
a, Tlie Slate. 2005 „t D„al to the hei#;|^fe
respondent in the case , ,hp blemish of the respondent reg|d^S|||5
deceased had not "^^shed awa^ render^^^^

his being a punished p * ,.■ , i<. jcquittal for the purpose.of,iW|l^
mcapable of prising mm been argued by
reinstatement m e, respondent on the charge

sr:r:o^:ssiion - ::m
Muhammad . Sidd^ue Vs ^ -instate a .per^P
even otherwise J; g,;Lurderer. The learned counsel
service who is departmental appeal nied|Mp
appellants has la th a g therefore, the Pederal, Se|*g
respondent was baued by- . - -h his appeal on this sco,r|^S;^
Tribunal, Islamabad ougit to t C l ^ appellants|J^

.iqioott C thts ; h “-“ch..rmt.n P.l.A.C,. -d
m:«“iTV90 £ 05, .„d Mt„»™,.d Asl.hi ■- '»OPOS«*.-

Vie:

m
*MiP
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iifliie■m -

m2007 SCMR 513.others

r,;.i ,di.ihhhttd ,nd^ ..ISO ■
rVml^vS tcaioo tl.c’^i.spShd.h. had „t|A. i

the deceased is raisconcc . .f the deccaseds.U|l|l|h,—\r;?rir»; o„a., ho ha.
section 3ia, l.T.C . ^ contemplated by the prov,sio|^p
“’T “T' ;?A. £d M-Solh ,s sovol, hot.. l>™“h»h.J|i

"Sani^d td'Sh 11,dd wHl .

the Federal S thp'romments submitted byperiod of Tribunal, Islamabad ho objection||^^ ,

before the peals filed by the respondent
raised b^them thJ^ departmental authority bein.gi|^^

S 'wal had .booh dismtssed 0„ mgj 

learned counsel for the respondent has 

been levelled against the
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compounding of the offence and such compounding had come aboii| 
the basis of acceptance of BadaLi'-Sulh by the heirs of the deceasedfSjL 
the respondent. It is true that Diyat is one. of the forms of punistu 

specified in section 53, P.P.C, but any discussion about Diyat haS: 
found by us to be totally irrelevant to the, case in hand becauseift-

m-.

The said P
statement in serv.

respondent had not paid'any Diyat to the heirs of the deceased but had been a
in fact paid BadaLi-Siiih to them for .the purpose of compounding of 
offence. It goes without saying that the concept of B.adal-i-Sulh 'S'or dishon 
different from the concept of Diyat inasmuch as the provisioni*. \n that cas 
subsection (5) of section 310, P.P.C. and the Explanation attac^^^ basis of comp

"mutually agreed" t)etween*j^(^ng the
parties as a term of Sulh between them whereas under section 53, acquittals
Diyat is a punishment and the provisions of section 299(e), PT..C. ^fc^^^denfin the pr

iired that an acTm1

therewith show' that Badl-i-Sulh is to be status ( 
are <

section 323. P.P.C. manifest that the amount of Diyat is to-be of'his acqr
the Court. The whole edifice of his arguments 'built by the lear^^usslon made abc
counsel for the appellants upon Diyat being a form of punishment 
thus, appeared to us to be utterly misconceived. . •

1^ this case the pt 
have be 

the cor
■I bellanls

The provisions of the first proviso to subsection (l)';^ Wcvant to 

section 338~E-. P.P.C. clearly contemplate acquittal of an accused pen®-, |q regards 
on the basis of compounding of an offence by invoking the pi^ovisionsft^^bants based u^ 

section 310,, P.P.C. and the effect of s'iich compounding has ,^bo, by
clarified in most explicit terms by the provisions of subsection (6) ff^^^emned murdcT 

section 345, Cr.P.C'. in the foHov/ing wordsw- from div

.he composition of an offence under this section shall haveB 
effect of an acquittal of the accused with whom the offencchatl ^
bee„compo.„<i;<i,- S»of .dm.ss.on

N»&-spreadmg

8.

*4 rj"'

the
offThe legal provision mentioned above-leave no ambigmq.^*^inpound the 

for doubt that compounding of an offence of murder upon payrathe hassle or 
of Badal-i-Sulh is not a result of payment of Diyat which is a form';!Swafter arduous

9.
room

punishment and that such compounding of the offence leads to the'respondt
but an acquittal of the accused person. It has already been clarifle|j|^&\ilt upon the < 
this Court in the case of Dr. Muhammad Islam v. Governmenti^^tevbefore the 
N.-W.F.P. through Secretary Food, Agricultural, Live Stocfaiai^^pintaihed in une 

Cooperative Department, Peshawar 1998 SCMR 1993 as follows:-- responds
.'^r^tasc. Be that a

"We are inclined to uphold the above view inasmuch the ac
acquittals even if these ■ are based on benefit of (-titninal ch
Honourable for the reason that the prosecution.has acquit
to prove their cases against the accused on the strengtbS^Bsv .^.^eed' by ^
evidence of unimpeachable character. It may be noted that ^973
are cases in which the judgments are recorded on the bastfol®A inrtcnnn 

..................................................... ■ - -- .u-................
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m|ife'
®'-®flmstatement in service of an 

■miise'who had been acquitted by 

'^liiiclared that an acquittal had no 
^‘"''flSIlonourable or dishonourbale acquittals.
«. <’Wisis Court in that case that there after raising a query

ii|(!!i the basis of compromise hastened to add that
“« ’i^|i?lcgarding the status of such acquittc

ac^itmls are -rtairdy dgmaSed or penalized

acdy^^t-gjpQndent'in the present h^c-ic-nf compromise. In view of the^“^'^bcounl of his acquittal J the novel situation presented

'^^n^liltlscussion made above an learned counsel for thec.» .« P''““ 't Aissing .1.. if «■
A ppellants have been found^ 1^

nV rifitoant to the controversy m hand.
(1) 0k:4-, r^nrip hv the learned couHsel for the

dpetson;!! JO, As regards the submission ^ reinstating in service a
appellants based upon the issue o p ^f niurder.. is a self-

,lso beeii||p2tson who, by virtue of compound g pondered over the
m (6) of J,:ton(iemned murderer we inay o persuaded to agree with

. fiiHid issue from diverse aisles Experience shows that it is not
■ . learned counsel for the appellants

ys Lt a cornpromise IS entered mto by an^
fencetofP'^^yV . ■ cndlt bv him and m many casesitvSlkasis of admission of gull y ^.Q^utinant party accused persons

:.;ia| for spreading the net wide y^ of Ae case and to save themselves
,iguity or;||itompound the offence on y- themselves acquitted from Courts of
n payment fiftom the hassle or trouble o g ^he present
a form of after arduous, expensi accused of launching a joint
to notlimi:|:» the die'bidding and command of their father
larified:by 4f-,assault upon the decease up the respondent’s brother had
rnmern cf||;and before the ^ that he alone had murdered the decea^d

tty jAmd the respondent and th acquittal in a criminal case
Be that: as it may, ,^„ip,telv for all future purpose vis-i-vis

‘'“^^;®»xonerates the accused person, wp concept 'of

^ r rr^Utnion of Islamic Republic of
strragtlqp .teed hy Article 13(a) o . humble understanding of the
d that .therej973 , and, according^^^^^ fcomoounding) in respect of

ofinvolved a question
in a

alsocase
accused person implicated i

criminal Court and this Court had
concept ot

The said precedent criminal

the
shades and there was no

It had specifically been noted by 
involving acquittals

on

isions'of#i'm

accused, person on the 
of false implication iE
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■f:
ad come abouli3i||i„ ^ 
the deceased fns'^f 

ms of punishwife 
ut Diyat has beasiaf; xk -j
hand becamciffiS^tp ■ ■ precedent case also, involved a question of
■ceased but accused person implicated in a criminal
mpoundmgof^Mf!''*^° acquitted'by the criminal Court and this Court had
Jl-i-Sulh isiolji||s|'¥^^ acquittal had no shades and there was no concept of
ae provisionswl"'’'^®'^'® or dishonourbale acquittals. It had specifically been noted by

allacd#* be cases involving acquittals
^40 the basis of compromise between the parties and after raising a query
iglgarding the status of such acquittals this Court had hastened.to add that 
«A1! acquittals are certainly honourable". If that be the case then'.the 

IS to be fixed K in the present case could not be stigmatized or penalized on
t by the learntdlM^"' acquittal on the basis.of compromise. In view of the

^ punishment '‘bove and also in'view of the novel situation presented
., ,-yythis case the precedent .cases cited by the learned counsel for 

, t^^ellanis have been found by us to-be missing the mark, if 
ibsection (l).-i^#^irrelcvant to the controversy in hand. 
m accused m a ■
the provisions0®^^ the, submission made by the learned counsel for
ng has also based upon the issue of propriety of reinstating in service a
subsectidn by ''‘rtue of compounding of an offence of murder, is a self-

i'murderer we may observe that we have pondered over the 
issue from diverse angles and have not felt persuaded to agree with 

on shall havelearned counsel for the appellants. Experience shows that it is not 
n the offence ba3|§y!'vays that a compromise is entered into by an accused person on the 

-■ admission of guilt by him and in many cases of false implicaticjn
no arabimitv ^^j" complainant party accused persons
ler UDon'^VBM®^'’'’^'''^ offence only to get rid of the case and to save themselves 

lich is a-form'^ wr trouble of ge.tting themselves acquitted from'Courts of
leads in ^^buous, expensive and long legal battles. Even in the present

been clarifit^ respondent and his brother were accused of launching a joint
Goverrm,.nt deceased upon the bidding and command of their father

Live Stock; before the learned trial Court the respondent’s brother had
.^*^i|;;mamtained in unequivocal terms that he aloiie had murdered the deceased 

the respondent and their father had falsely been implicated 'in this 

inasmuch 'bat as it may, un ..ultimate' acquittal in a criminal case
'it of doubt’the accused person completely for all future purpose vis-h-vis 

not succaM'.i^**’*'* ‘-’''t'^inal charge against him as is evident from the

■ Chairman, Agricultural Develo.pment Bank of 
Pakistan v. Mumtaz Khan (Asif Saeed Khan Khosa, J)

. SC 703

acquittals? All acquittals are certainly honourable. There can be
no acquittals, which may be said .to be dishonourable. The law 
has not drawn any distinction between these types of acquittals.”

I

•lanation 
eed” between 

ection,53,PM 
'9(e), PiRCfi

■•r.

the
not

the

• • 1*

E

follows t

tas 5, . concept of
the strength^fMp^^^^^ embodied in section 403; Cr.P.G. qnd the. protection
noted that '^t-iicle 13(a) of the Constitution of. Islamic Republic of

. -- -X... ■ 1973 and. accordinp rn onr , hiimhie nndpr.<;randino nF ih^*
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as a general rule that compounding of an offence invariably ^slam
admts^sion of guilt on the part of the accused person or that an.ai^^BB^ounsel for 

earned through such compounding may havespheres of activity of the acquitted person's life, including his se^||^g> 998 and 

Iployment. beyond the criminal case against.him. We may three w
that in the case of Dr. Muhammad Islam (supra) this Co^^Keen a futile . 
catLorically observed tlrat “All acquittals are certainly honp!ig«^from servi, 
Thefe can be no acquittals, which may be said to be dishonourable thus, in t!
law has not drawn any distinction between these types of acquittals,unjust ai 
slay of those observations made by this Court'would sutelj^is departm 

encLpass an acquittal obtained on the basis of cotnpounding^lMBial,case whic 
offend It is admitted at all hands that no allegation had been^ 

against the respondent in the present case ^hat h
irregularity or impropriety committed by him in re ai 
and his acquittal in the case of murder had removed e^on y 
upon him. His conviction, in the case of murder was the on'y
wlich he had been' removed from service and Ae said ,gtr
subsequently disappeared through his acquittal making him re-etne|

entitled to continue with his service.

.•V«

r,‘-tv
.'.-I

u

giT mis1A'?. ■

a fit and proper person »«' '
»J* k.mention here that even the or* I ■■11. It may not be out of place to ^ a n loo^^

of .1.0 respondoo. f.oo. se-.o" J ¥r Present:p
s=mco c...«

of the criminal charge. Thus, on this score as well we*
be quite justified in claiming;,.|] 

acquittal from the, co

’ -LAHORE
competent 
acquitted
found the respondent to 
reinstatement in service upon earning an 

criminal Court.

¥
Mst. Sl- 

^^^^^elition No. h
subraissioh made by the learned counsel ^

,pp.,„n,s ,ee.rd.„s .he .esponde...,. .pp=.. >-°i»S.b».ed hh 
concerned suffice it to observe in this context that admU^^^^^.,, 

respondent's appeal before the Federal Service Tribunal, 
pre^ferred within the requisite period of limitation. There is no niiteJK 

^ ! ilhifo before us to conclude or hold that the resporde^^jj5„.U,„,to ^p^irtmental appeal was barred by time and, if so, whether the de^»:Arh 185(. 
the respect if any, had been condoned or not and on what basis the^^Revi'jioti a/ 
appeal had been dismissed. The order of dismissal of the respo.a^^ft Court dc 
apLal by the departmental authority did not mention that his ^V^rntm-Validit 

Zln filed beyond the period of limitation or that the same was and re
on the ground. We have further noticed that no such objection law
raised by the appellants before the Federal Service Tribunal,, lslstn^m..He/piuj 

As the assertion of the learned counsel for the appellants regardiD^fc,^ deep si 
dlltmenta, appeal being barred by Ln. dc^sm^t 

(rop. », aocpmpp. prodpcpd bef.,e_«. .he.etee,

.

12. As far ab the

IFr

■9 , ■Vf(
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. ,, .:.|0Afll3irman P.l.A.C and others v. Nasim Malik PLD 1990 SC 9S1
■ nvartably amoanM*ammad Aslam v, WAPDA and others 2007 SCMR 513 c.ted by

am Heat ons qua context that the respondent had'been acquitted in the criminal ease
may^Sir^'departmental appeal on 12-10-1998,

pra) thifJSW'T his acquittal in the criminal'case. It would
pra) tms Court ti^,Aavc been a lutile attempt on the part of the respondent to challenge hiA i

-es 0 ^ ^ circumstances of this case, we have found
-t ^ ■ °PP^'=«^ive to- penalize the respondent for not

'^ould surely Ahis departmental appeal 'before earning -his acquittal in the

.onT.7S"."l'te -mo.., f,„„
mp:

and.
the

arding any illegality^ 
relation to his service 
1 the only blemish cast 
as the only ground on. .
the said ground'lad &IH./C-3/S

king him re-emergeis 
I service,

ii|13. For what has been discussed above this appeal is dismissed and 

»mipugned majority verdict rendered by the Federal Service'Tribunal J 
;^d^abad on-3-7-2000 is upheld and maintained. '

•v- ■

Appeal dismissed.

■i

. that even the order of. 
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