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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,PESHAWAR.

Appeal No. 1292/2018

Date of Institution ... 11.10.2018

Date of Decision ... 12/01/2022

Sahibzada son of Gul Zada (Ex-PST) resident of viflage Jalala Takht Bhai District

~ Mardan. A ... (Appellant)
VERSUS |
The Secretary, Elementary & Secondary Education Department Khyber -
Pakhtunkhwa, Peshawar and others. ‘ ..(Respondents)
. X

Present.

Mr. Adam Khan, Advocate For appellant.

Mr. Kabirullah Khattak,

Addl. Advocate General, ' For respondents.

MR. AHMAD SULTAN TAREEN I CHAIRMAN

MR. ATIQ-UR-REHMAN WAZIR, MEMBER(E)

JUDGMENT |

'~ AHMAD SULTAN TAREEN, CHAIRMAN:-The appellant named above ‘ |

invoked the kjurisdiction of this Tribunal through service appeal"

described above in the heading with the prayer as copied below:‘-. "

B T (R S

- “On acceptance of this appeal, the impugned order may '- »

be set aside and the appellant may be ordered tol be
reinstated into service with back service benefits <

alongwith any other relief, deemed appropriate by this - -

Hon’ble Tfibunal with costs.”

2. Facts of appeal in nutshell are that the appellant was appointed-as PS‘f —

and posted in Government Primary School No. 1 Sher Garh Mardan vide order -

dated 23.06.1997; that he was falsely charged in a murder case alon_gwith

_other family members vide FIR No. 517 dated 27.06.2007 P.S Shergarh District . :
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Mardan. The appellant was acquitted from the said charge vide judgment dated

05.06.2018 and attended the office of D.E.O/respondent No. 2 on 20.06.2018 -

for resumption of duty, where he learnt that he had been removed from
service vide order dated 23.06.2008. Feeling aggrieved, the appe_IIaht preferred

representation to the Director, E&SE (respondent No. 3) on 26.06.2018, which

~ was not responded within the stipulated period,'hence the present appeal on

11.10.2018.

3. After admission of the appeal for regular hearing, the respondents
were given notices. They after attending the proceedings have filed their
written reply, raising several factual and legal objectidns, _'refuting the
claim of the appeliant and asserted for dismissal of appeal with cost.

4, We have heard the arguments and perused the record |

5. The copy of impugned order dated 23.06..2008 as annexed with thé
appeal discloses that an enquiry committee headed by Mr. Shah Nazar Khan
DDO (M/P) Takht Bhai was constituted to conduct enquiry against the accused
for the charges levelled against the appellant. The enquiry committee after
having examined the charges and evidence on record submitted the report,
where-after a show cause notice in the Daily “Mashrig” dated 24:.05.2008 was
served upon the appellant to explain his absence from duty otherwise ex-parte
action should be taken against him but he failed. Consequently, major penaity
of removal from service w.e.f. 27.06.2007 was imposed upon the appellant in
exercise of power conferred by the Khyber Pakhtunkhwa Removal from Service
(Special Pov_ver) Ordinance, 2000. The appeliant preferred.departmental appeal
on 25.06.2018 wherein, while showing cause of his absence, he stated that his
absence was not intentional but because of implication in false case of murder
reported vide FIR No. 517 dated 27.06.2007 of P.S Shér Garh District Mardan.

He further stated that he was acquitted of the charge of murder on 05.06.2018



by the Additional S"eSSlonS Judge;‘II}";I'gkht Bhai. It was mentioned in theA

service appeal that the departmental representation remained un-responded. It
is there in the grounds of service appeal that the appellant alongwith his family
members was falsely charged on malafide intention on account of previous
enmity which is evident from judgment dated 27.07.2016 acquitting Mr. Umar
Zada, brother of the appellant in thé same case. It was also stated as ground
of appeal that the material point was not taken into consideration that the
appellant could not come out of his house as his life was at risk on account of
blood feud enmity. The appellant was acquitted from fhe_criminal charge by

competent court of law and the copy of acquittal judgrhent in favour of the

- appellant as annexed with the appeal is available on file. It is there in the said

judgment that the case was investigated and after completion of investigation,
completé challan u/s 512 Cr.P.C was sent for trial against thev- accused and
after completion of proceedings u/s 512 Cr.P.C, accused were declared
proclaimed offenders vide ordef dated 19.06.2008. It abpears from the said
observations in the acquittal judgment that the appellant reméined proclaimed
offender because of his having gdne into hiding after registration of case'
against him. According to arrest card of the appellant issued by the police

officer, he is shown to have himself surrendered to the police on 10.05.2017

~and was properly arrested. The copy of arrest card as produced during

arguments is placed on file. Before dilating upon the impact of declaration of

the appellant as proclaimed offender since registration of the case till his

- arrest, it is deemed appropriate to discuss the impact of registration of the

criminal case against a government servant on account of occurrence having
no nexus with his official position. Article 194 of Civil Service Regulation
provides that a Government servant who has been charged for a criminal

offence or debt and is committed to prison to be considered as under



suspension from the date of his arrest. In case such a goverhment servant is
not arrested or is released on bail, the competent authority may suspend him,‘
by specific order, if the charge against him is connected with his position as
government servant or is likely to embarrass him in the discharge of his duties
or involves moral turpitude. It is a matter of fact that the appellant was not
arrested since his nomination in the FIR on 27.06.2007 till 10.05.2017 and
dﬁring this period he remained into hiding becaﬁse of threat to his life as
admitted by him in his- departmental as well as service appeals. This period of
-absence of the appellant from duty at the most could be considered as willful
absence. The procedure for disciplinary action on account of willful absence af
-the relevant time was governed by Rule 8-A of the NWFP Government Servants
(E&D) Rules, 1973. Accordingly, in case of willful absence from ddty by a
government servant, a notice shall be issued through registere'd
acknowledgment due cover on his home address directing him to resume duty
forthwith. If the same is received back as undelivered or no: response is
received from the absentee within the stipulated time, a notice shall published
in at least two leading newspapers directing him to resume duty within 15 days
of the publication of that notice, failing which an ex-parte deciéion will be taken
against him. On expiry of the stipulated period given in the notice, the
_authorize officer shall recommend his case to the authority for imposition of
major penalty of removal from service. Obviouély, the said procedure was no:t

complied with with particular reference to Rule 8-A ibid but otherwise show

cause notice was published in the newspaper daily “Mashrig” on 24.05.2008 |

copy whereof has been annexed with the comments of the respondents.
6. Now the question for determination is whether the appellant is entitled
for reinstatemeht into service after his acquittal from the charge of criminal

case excluding at the moment the fact of appellant having remained
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proclaimed offender*for a long lpAe’riod;.‘The' acquittal of a government servant
from the charge of an offence having no nexus with his position as government,
servant doés entitle him for reinstatement. However, the particular fact that
the appellant remained as proclaimed offender since registration of thé case on
27.06;.5_017 till his arrest on 10.05.2017 need to be dealt with a lenient view
when according to his arrest. card he himself surrendered to the police and
also gave explanation of his remaining into hiding as life threat due to blood
feud enmity. However, he cannot claim advantage of the financial benefit for
such period as his absence for such a long perioq was unauthorized.
7. For what has gone above, the instant appeal is accepted, the impugned
order dated 23.06.2008 as to imposition of major penalty of removal from
service upon the appeliant is set aside. He is reinstated into service w.e.f.
~ 27.06.2007. The intervening period Ain-between 27.06.2007 tiII_ arrest of the
appeliant on 10.05.2017 is treated as without pay. The period from the date of
his arrest till the date of his acquittal i.e. 05.06.2018 and onward till the date of

this judgment is treated as leave of the kind due. Parties ‘are left to bear their

I3

own costs. File be consigned to the record room.

(AHMAD SOLTAN TAREEN)

\/\/ : }Y\/ Chairman
(ATIQ-UR-REHMAN WAZIR) |
Member(E)

ANNOUNCED
12.01.2022
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S.A No. 1292/2018

»
Tt S e P
Date of . Order or other proceedings with signature of Judge or Magistrate
S.No. | order/ and that of parties where necessary.
proceedings |. . r
1 -2 3
Present.
Mr. Adam Khan, ...  For appellant
Advocate
Mr. Kabirullah Khattak,
Addl. Advocate General ... For respondents.

| 12.01.2022

Vide our detailed judgment, the instant appeal is
accepted, the impugned order dated 23.06.2008 as to imposition of
major penalty of removal from service upon the appellant is set

aside. He is reinstated into service w.e.f. 27.06.2007. The

‘intervening period in-between 27.06.2007 till  arrest of the

appellant on 10.05.2017 is treated as without pay. The period.fr‘om
the date of h-is arrest till the date of his acquittal i.e. 05.06.2018
and onward till the date of this judgment is treated as leave of the
kind due. Partiés are left to bear their own costs. File be consigned

to the record room.

\/\/}(\/'— CH AN'-

(ATIQ-UR-REHMAN WAZIR)
Member(E)

ANNOUNCED
12.01.2022
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02.09.2021 Due “to summer 'vacations, the case is adjourned to

12.01.2022 for_the same as before.
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23.112020  Counsel for the appellant and Addl. AG for the -
respondents present. . | ‘
As the_propoAsiti.on has not been settled by the Largér
Bench in other cases, instant matter is, therefore,

adjourned .02.2021 for hearing before the D.B.

(Mian Muham#®fad)
Member

10.02.2021 - | Appellant in person and Addl. AG- alongwﬁth Arif
| | Saleem, Stenograbher for the respondents present.

The appellant has submitted Wakalatnama in
favour of M/s Khalid Rehman & Muhammad Amin Ayub
Advocates. Placed on file.

~ The proposition regardmg retrospectivity of penalty J
has not yet been decided by the Larger Bench. ThI.S .
appeal is, fherefore, adjourned to 24.05.202'1 for heariri'g .
before the D.B. | '

(e — RS

(Atig-ur-Rehman Wazir) Chairman
Member(E) :
24.05.2021 Due to demise of the Worthy Chairman, the Tribunal is

non-functional, therefore, case is adjourned to
02.09.2021 for the same as before.




16.04.2’_0.20 Due to public holidays on account of Covid-19, the. case o
‘ -~ is adjourned. To come up for the same on 16.07.2020 before 1
D.B. ‘
16.07:2020 Appellant present in person.

Mr. Kabir Ullah Khattak learned Addltlonal Advocate

General for the respondents present.

Appellant requested for adjournment as his cou_ns'el s -
not in attendance. Adjourned. To come up for arguments

on 02.09.2020 beforeﬁ D.B

}Y‘/

q'ur Rehman) . (Rozina Rehman)
Member (Ey . | Member (J)
02.09.2020 Couhsel for appel]ant present.

- M. Kabn Uliah Khattal\ iearned Addmonal /\dvocdte

General for Iespondents present.

Learned counsel for appellant seeks adjournment as
issue involved in the prescnt case is pendmg before

Larger Bench of this Tr 1buna!

Adjou;'ned to 23.11.2020. for arguhwnts, ‘before D.B.

wqm (Roz‘ina Réhman).
Member (E) Member (J)
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06.08.2019 Appellant in person and Mr. Muhammad Jan, DDA for -
' respondents present. '

Appellant submitted rejoinder which is placed on file

To come up for arguments on 30.10.2019 before -

D.B.
o W
- Member Chairman
30.10.2019 Arshid Igbal Advocate on behalf of Icarned counscl for the

apppeellant present and sccks adjournment. Mr. Zia Ullah

learned Deputy District Attorney present. Adjourn. To come

up for %l'jments on 02.01.2020 before D.B.

Mcember Mecmber

-02.01.2020 Appellant in person and Mr. Kabirullah Khattak, Additional
AG for the respondents present. Appellant requested for
adjournment on the ground that his counsel is not available

today. Adjourned to 24.02.2020 for arguments before D.B.

(Hussain Shah) (M. Amin Kl‘én/;u_ndi) '

Member Member

24.02.2020 Learned counsel for the appellant and seeks -
adjournment. Mr. Muhammad Jan learned Deputy District
Attorney for the respondents present. Learned counsel for
the appellant requested that the present service appeal may
be fixed after 15.04.2020. Request accepted. Adjourn. To
come up for arguments on 16.04.2020 before D.B. .
e

ember. Member
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26.03.2019 " Appellant in- person present. Written feply not
submitted. Hayat AD representative of the respondent 4‘ ’
department present and seeks time to furnish written
reply/commenfs. Granted. To come up for writtén 4-

reply/comments 26.04. 2019 before S.B.
e

Member

26.04.2019 Appellant in person and Addl. AG alongwith Abdul Jamil,

Asstt. for the respondents present.
Representative of respondents requests for adjournment.

Adjourned to 19.06.2019 on which date written
reply/comments shall posifive!y be submitted.

- Chair

19.0.6.2019‘ ‘ Appellant in. person and Mr. Kabirullah K-hattal-g
Additional AG alongwith Mr. Sajid Khan, ADO (Litigaﬁon) for
the respondents present. Representative of the department
submitted joint para-wise comments on behalf of respondents No.
1 to 3. Cése to come up for rejoinder and arguments on

06.08.2019 before D.B.

S~
(Mﬁhammaﬁnfn Khan Kundi)
- Member '



27.12.2018

30.01.2019

S, A [}
SRR V.
FONTR

Learned counsel for the appellant present and

¢

secks

adjournment to render proper assistance as to for how long the

appellant remained absconder in the criminal case against him.

Adjourn. To come up for preliminary hearing on 30.01.2019

before S.B.

&,

~ Counsel for the appellant Sahib Zada present. PrelinfyipRyber

arguments heard. It was contended by learned counsel for the
appellant that the appellant was serving in Education Department

as anary School Teacher. He was imposed major. penalty of

competent authority on the allegation of absence from duty. It was

further contended that since the appellant was involvéd in false.’

criminal case v1de FIR No. 517 dated 27.06. 2007 under sectlons

" 302/34 PPC PS Sher Ghar therefore, it was beyond the control of
| appellant to- attend the duty It~ ‘was further contended that the

appellant was acquttted by the competent court vide order dated

05.06.2018 and on acqulttal the appellant filed departmental

,cappeal on 25.06.2018 but the same was not decided, hence, the

present service appeal on 11.10.2018. It was further contended
that the absence of the appellant was not-intentional but was due

to involvement in false criminal case. It was further contended

“that there is some delay in filing of departmental appeal but the

appellant filed departmental appeal just after his acquittal in the
aforesaid criminal case and neither the absence notice was issued
to the appellant nor proper inquiry was conducted therefore, the

impugned order is illegal and liable to be set-aside.

The contention raised by the learned counsel for the
appellant needs consideration. The appeal is admitted for regular
hearing subject to all legal objections. The appellant is directed to
deposit security and process fee within 10 days, thereafter, n0t1ce

be issued to the . respondents for written reply/comments for

26.03.2019 betore S.B. _ ‘ .

(Muhammad Amin Khan Kund1) e

Mo dage

" removal from serv1ce vide order dated 23.06.2008 by ‘ the |

Fde



.Form-A
FORM OF ORDER SHEET
Court of
Case No. 1292/2018
S.No. | Date of order Order or other hroceedings with signature of judge -
: proceedings
1 2 3
1- 11/10/2018 | The appeal of Mr..Sahib Zada;’ presented today by Mr.
Muhammad Adam Khan Advocate may be entered in the institution
Register and put u'p'to the Worthy Chairm\n for proper order please.
28Ty ey
rEGoTRAR ~ M|
2. 7) — /% This case is entrusted to S. Bench fo_r preliminary hearing to

St/ - ot

be put up ther.'é' on _ g//////ﬁ-a/ ?

{
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EFORE THE KPK SERVICF TRIBUNAL PESHAWAR

_Service Appeal No. , WZOlS

Sahib zada VS The Secretary, etc;
S.NO DESCRIPTION -OF DOCUMENTS ANNEXURE NO. PAGE NO.S
1 Memo of appeal with -—- 1 --4
. {affidavit.
2 Application for condonat:l.on - 5 A
_ of delay. ' o
3 |Appointment order. WA 2 -~ /0
4 |FIR No.715/ “B” )] - /2
5 Judgement dated 05-06-2018 we! /3 -~ /é/
6 Impugned order. wp” /5
7 Copy of Deptl; Appeal & “E” to “G” 16 -- /8
Postal & A.D. Card. :
8 Judgement dated 27—07-2016._‘. “H" /f -- 33
-9 Judgemeﬁt for reference. wWI” & “J” 34 -~ S7
10 |Vakalat Nama -—- 2
Total:- S‘ 2
Dated:-10-10-2018. AP iANj
Q,,a-""“/
{(Sahib zada)
. Through:; -

Muhammad Adam Khan
Advocate Mardan




Before The Service Tribunal KPK Peshawar.

Service Appeal No. -/ '2018.

Sahibzada S/o Gul Zada (Ex-PST)Resident of Village
Jalala Takht Bhai District Mardan.

Appellant.
RN
Versus | 2
Versus Dinsey, }\Jo.-%’ ’
Dated-_»&%/?

»1fThe Secretary, Elementary & Secondary Education
- Deptt; KPK Peshawar. | -
2.The Executive District Cfficer, E.S & E Deptt;
(Male)~Mardan}' | | ‘
 3.The Director Elementary & Secondary Education

Deppt; KPK Peshawar. : ' Respondents.

Appeal under Section-4 of the
Sérvice' Tr:ibunal Act,1974, against the order
of The E.D.O/Respondent No.2 contained in
Letter No.10253/G Dated 23/06/2008, removing

‘the Appellant from service.

mijedto-day

v ——— it - — e ey v ——— ——— e e —- ————— ————_ A v v = —————— —_n oVt

'Eﬁegmstraa' , - : , . : , .
“\“ng,l,That the Appellant was appointed as P.S.T "and

.posted at the Govt; Primary_School No.1'Sher Garh
Mardan, vide order dated 23-06-1997.

(Copy Annexure:- “A"),

2.that the Appellant was falsely charged in a murder
case alongwith his other family members vide FiR

No. 517 dated 27-06-2007 of P.s Shergarh District

Mardan. _ : (Copy Annexure:-“B”) .




'
.that the Appellant was &acquitted from the said
charge vide Judgment dated 05-06-2018.
(Copy Annexure-"“C”).
.that on acquittal, the Appellant attended office of
The E.D.0O / Respondent No.2 on 20-06-2018 for
resumption of duty, where he learnt that he is
removed from service vide  order dated 23-06-2008.
(Copy Annexure- “D”).
.That aggrieved therefrom the Appellant preferréd
Representation dated 25-06-2018 there against to
~ the Director/ Respondent No.3 on 26-06-2018,
throﬁgh registered A.D. pdst. |
(Copies Annexure- “D” & “E7) .
. That the representation is still unresponded.
GROUNDS: -

;Z

The impugned order is incorrect, illegal,

- void and against the principles of natural justice

and the same. is liable ftQ be set-aside, on the

‘following amongst many other grounds:-

i. Thatlthe material point is kept out ofﬂ
consideration | that the Appellant
alongwith his family member was
falsely charged on malafide intension,
on'accodnt‘of preQious enmity, which -
is evident from the Judgment dated 27-
07-2016, acquitting Mr Umar Zadé,-the_
brother of the Appellant iﬁ the same

case. : (Copy Annexure-“H").




1.

iii

iv.

vi.

'Vvii

3

That the . impugned order was not
communicated” to the Appellant on his

home address.

. That no proceedings were carried-out

against the Appellant - under the

relevant rules.

That no show cause notice or statement

of allegation was served on'Appellant.

That the material point is not taken
into consideration that the Appellant
could not come‘ out of his house, as
his 1life was at risk, on‘ account of

blood-shed enmity.

that thé‘Appellant was acquitted from

criminal”chargé by the court of law..

. that no evidence was recorded in the

presence of Appellant, enabling him to
disprove the charge, as leveled

against him.-

viii. that acquittal of any nature, is

iX.

held to' be acquittal honourably, as
per Jjudgements reported as 1998 SCMR

" page-1993, . PLD 2010 Supreme Court

Page-095 and many others.

(Copies Annexure- “I” & “J").

that the Appellant has been jobless,

after his acquittal.



x. that the Appellant seeks the leave of
~this ‘Honourable Tribunal to claim.

further groﬁnds also.

B P e - @ T

It is prayed that on acceptance of
this Appeal, the impugned order may be set-aside
‘and the BAppellant may be ordered to be re-
instated into service with bagk.sgrvice benegits
alongwith any other relief, deemed appropriate

byithis-Hon’ble Tribunal.

The cost of this appeal may be awarded in

favour of Appellant against Respondents.

Dated:- | A ej_?ant
f - o ;(iufef |
‘ ' (Sahibzada)

.AThrough:— \v/é““”‘

—

‘Muhammad Adam Khan
Advocate, Mardan.

- AFFIDAVIT

I,Sahibzada S/o Gul Zada /the Appellant, do hereby state on
solemn affirmation that the contents of this appeal are true
and correct to the best of my knowledge and belief.

Sahlbzada)'

KT
,)?R FAdvocate 8‘7
Attested
~ No, mw5@4443
ﬁ&p

s Courts,
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Before The Service Tribunal Peshawar.

Appeal No. /2018.

Said Shah v/s The Education Deptt; etc;

’Application for condonation of delay:-

1.that the captioned Appeal is instituted today.

2.That the impugned order was not communicated to
'Appellant. He learnt about the same on 20-06-
2018, when he contacted the office of the E.D.O /.
Respdndent No.2 for résumption of duty and .
preferred the Representation on 26-06-2018 and -

thereafter the captionéd Appeal within time.

3.That the deiay inquestion was beyond the control
of Appellant for want of knowléd@e about the-

impughed order.

~4.That-Valuable rights of Appellant are involved in
the captioned Appeal.

5f'That the law prefers adjudication of the case on
“merits.

It is prayed the delay, inquestion may kindly be

condoned in favour of Appéllant.

pated:- . . o Appellant
2o
(Sahibzada)

Through:—'_\/4m4h

Muhammadyggam Khan

Advocate Mardan.
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- Before The Service Tribunal Peshawar.
Appeal No. /2018.
Sahib Zada v/s The Education Deptt; etc;
AFFIDAVIT: -

I, Sahibzada S/o Gul Zada /thé Appellant, do hereby state on
solemn affirmation that the contents of this application are
true and correct to the best of my’knowledge and belief.

Depaenent,

/ 22—
(Sahibzada)
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0s. 06.2018 Arshed Khan APP f01 the State 1.)1690]]1 /\ccuscd Sa hib /)ge.. /3
: ' . <
—. _Zada on bail with counse] p1¢sent. o A-IAV\QKW-
2. In the instant case complainant Liagat Al charged

: MRS

e J/ accused facing trial Saﬁib Zada alonrvwith twoother _ADAM RS
(‘»: absconding accused for causmO'zmums o Inm as well as

causing murder of his blOth'Cl’ Tahir Ali and ‘f’athcr _l;lazrat Walli.

During the trial, complomlse ‘was plOdl;ICSd and m pumuancc |

%y -thereof joint statement of legal heus of both Lrhc dcccased

I‘}::—? Mst.Ajmeena (widow) Haidar Al Lfaqat ‘/‘\Ii, Ma.nsoorv Alj,

Sabiha, Robina, Amreena, Shehla and Sara were recorded

wherein they deposed that a .gmwuiﬁc compromisc has been
affected with the accused facing trial and that there js no Oth‘
legal heirs of both the deceased It was l"urthm submitted that
on account of complomme they have got no ;Jchcuon on the
acquittal of accused facing tual Apart from statcmmt of above
named legal heirs of‘deceased,_joiht stalement of clders of the

locality 'name]y Haji Javid and Sohrab Gul also recorded

towards determination of compromise as well as (he leaal heirs
of deceased. Proforma of complomlsc :npcspau oI deceased,

Hazrat Walj is Ex.PA and with regard to. dccc 15@(1 fdhll /\IJ (s

EX.PB, whereas photocoples of CNICs of Icual huns ol both

S

the deceased, are Ex. PB/I to Ex.PB/7 rcspcclrvcly and: Lhd% of

photo copies of elders of locahty are [ix, P/\/E: and 1 \ P v

,;1-» p

Whercas for minor legai heu Mst.Basirat hug, AL IOERIITELS
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affirmative, which are Ex.PC.

‘locality, police report, this court is satisfied that a genuie

Diy‘at amount i.e Rs.55,000/~ werc deposited ;itw the court and
| .

National Saving certificates were purchased tlgn‘ough the Naib .
Nazir, the photo copiés of which are placed o;w ﬁlé.
Moreover, the SHO PS Shergarh was also directed '\;iclc |
order of this court dt.25.05.2018 to verify the genuineness of
#

compromise as well as legal heirs of deceased and o submit

report accordingly. The report of the SHO consists of six pages...m, «mi
. . P Ev . €7

&

iricluding list of legal heirs reccived . today and is in

~¢
N

compromise between the partics have been cliveted, The

“Sections of law are compoundable, hence, compromise stands -

- accepted and accused facing trial namely Sahib Zada is hereby

acquitted of the charges leveled against Him through FIR No:

517 dated 27.06.2007 U/Ss 302/324/34 PPC of P.S Shergarh.

Accused is on bail. His sureties stand discharged from the

labilities ol bail bonds. Case property be intact till the arrest ol
absconding co-accused. File be consigned to record room afier

!
necessary completion.

Announced | | . ( )
Dated: 05.06.2018 ‘ : J

(ASGHAR SITAII
ASI-11, Takiht Bhai.
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B’\FFICE OF THEEXECUTIVE DISTRICT OFFICER (ELEM: & SEC: EDU:.) MARDAN

" NOTIFICATION - ' ‘ . ATTESTED

wﬁ@{'t@( e

S U : | . ADAN KHAN
Whereas Mr. Sahib Zada PST, GPS Jalala No.1 was wetkfull absent from duty, ST

AND WHERE AS an enquiry committce Headed by Mr. Shah Nazar Khan DDO -
(M/P) Takbt Bhai was constituted to conduct enquiry agairst the accused for the charges
leveled against him in accordance withtherule:, ) :

AND WHERE AS the enquiry committee after having examined the charges and
evidence on-record had submitted its report, :

AND WHERE 'AS a show cause notice thereafter  in Daily Mashrig glatéd
24/05/2008 was served: upon the official to explain his absence from duty otherwise
expaite action shall be taken against the official but he failed. '

Now, therefore, in exercise of the power conferred by the NWFP, Removal from
Service (Specinl Power Ordinance 2000) the undersigned being competent authority is
pleased 1o impose major penalty-of the removal from service w.e.f. 27/06/2007 i.e. date
of absence from duty upon Mr. Sahib Zada PST, GPS Jalala No.1 Takht Bhai.
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IN THE COURT OF LIAQAT ALI,
ADDITIONAL SESSIONS JUDGE-Il, TAKHT BHA| -

4 ATTESTED
Sessions Case No: 60/SC of 2014 MTESTEL
Date of Institution: 20.5.2014 ADRM KHAN

Date of Decision 27.07.2016

STATE Vs. UMARZADA

CASE FIR NO.517 DATED 27.6.2007
UNDER SECTIONS 302/34 PPC
P.S Sher Ghar, TAHSIL TAKHT BHAT

' JUDGMENT: , |
1. Accused Umar Zada sono of Gul férbsh r/o Jalala, Tehsil Takht

Bhai is facing trial in case FIR No.517 dated 27.6.2007 under sections
302/34 PPC registered at police station Sher Ghar, Tehsil Takht Bhai.

2. Facts in brief of the case according to FIR Ex PA on 27.6.2007 at
11.45 hours complaihant Liagat Ali son of Hazrat Wali in injured
condition with his father injured Hazrat Wali son of Mian Gul in
unconscious condition were brought in Datsun to Mardan Hospital.
where in casualty he reportéd that today he along with Tahir Ali his
brother, Hazrat Wali his father came out from their house for
proceeding to Takht Bhai courts in connection of their case when they

eached near Masjid Purana Bazar Jalal thoroughfare, there at 10.15

“hours Umar Zada., Sahib-Zada, Amir Nawab sons of Gul Zada were

already present duly armed with firearm. His brother Tahir Ali and
father Hazrat Wali were ahead a few paces from his. Accused on seeing
them started firing at thgm whereby both his father and brother were
hit and injured while accused while decamping from t':h‘e spot beateﬁ
him with butts of their weapons whereby he got injured. Tahir Ali his
brother died on the spot while his brother died as soon as was brought
to Casualty of hospital. The occurrence has been witnessed beside him
by Shah Wali son of Anwar and other so many persons. Motive for the
offence was that Hifsa d/o Amir Nawab was married to.him for the last
three month and has obtained divorce from hiaﬁhug he charged the
accused for causing him injuries and for Qatle Amd of his brother

Tahir Ali and father Hazrat Wali. S #
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3. The case’; \;vasA investigatedxénd after completion of investigation
complete challan u/s 512 CrPC was sent for trial against the accused
and after completion of proceedings u/s 512 CrPC, accused were
declared proclaimed offenders vide order date 19.6.2008 by the then
Addl. Sessions Judge, Takht Bhai. After arrest of accused facing trial

Umar Zada, supplementary challan against him was sent to the court

for trial.

4, Accused facing trial was summoned and after his attendance,
provision of section 265-C Cr.P.C was complied with. Charge against

the accused was framed to which he pleaded not guilty and claimed

trial.

5. Prosecution in support of its case and the charge against the

accused examined 12 witnesses.
6. Gist of prosecution evidence is as under:-

PW-1 Muhammad Zaman Sl chalked out FIR Ex PA on receipt of
Murasila.

PW-2 Alamzeb constable stated that warrant u/s 204 CrPC
against accused facing trial was entrusted to him and he went to
his village and also searched him in the surrounding area but it
was reported to him that after the occurrence, he has gohe nto
hiding. He endorsed his report on the warrants. The warrant is
Ex PW 2/1 and his report is Ex PW 2/2. Likewise, proclamation
notice u/s 87 CrpPC Was_also handed over to him which he
served in accordance with law and the same is Ex PW 2/3 and
his report thereon is Ex PW 2/4. In his cross examination he
stated that he himself obtained warrant u/s 204 CrPC and
proclamation u/s 87 CrPC from concerned Magistrate and added
that applications for the said purpose were drafted by the 10. He
further stated that on the .following day of obtaining warrant he
went behind the accused. He stated that he scribed ID card
number of one of signatorees namely Said Mehmood. He stated
that he has not mentioned in his report-that who disclosed the
house of accused facing trial to him. He further stated that he -

had not prepared the sketch of the house of accused facing trial.
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He denied the suggestion ‘that he has not visited the village of

accused facing trial and completed fake formalities in the PS.
PW-3. Zain Khan FC No. 799 stated to had brought Murasila
from casualty hOSpltal to PS for registration of case.

PW-4 Fazal Sher SHO stated to had submitted supplementary
challan against the accused on 19.4.2014. He further stated that
he is well acquainted with hand writing of Khan Khel SHO who
had submitted complete challan u/s 512 CrPC in the instant
case on 11.7.2007.

PW-5 Dr. Muhammad Zahir Shah stated that on 27.6.2007 at
11.30 AM he has conducted autopsy on the dead body of
deceased Tahir Ali and found the following.

EXTERNAL EXAMINATION |

1. FA entry wound on left axilla size ¥4 x Y4 inch.

2. FA exit wound n right shoulder size 1 x 1 inch.
3. FA entry wound on right patecca size ¥4 x Y inch.
4. FA exit wound on poptitecal fossa size 1 x 1 inch.
INTERNAL EXAMINATION
Thorax: Except larynx and trachea, all parts were injured.
He opined that the case of death of deceased was due to firearm
injuries to the vital organs i.e lungs, heart and major blood
vessels. He has given time between injury and death
instantaneous while between death and PM within two hours.
The PM report is Ex PM and his endorsement on injury sheet
~and inquest reports are Ex PM/1 and Ex PM/2 respectively. He

was further examined as APW-5 and he stated that on

\_

27.6.2007 he had examined injured Liagat Ali and found the

following.

1. Abrasions on face.

2. Whole body pain.

7
Result: Blunt/simple
peiA s *t' 4&5‘:;! ﬁgalﬁ He has exhibited his medicolegal certificate as Ex APW
Ttk it

5/1.

During cross examination he stated that he had not obtained
signature or thumb impression of the identifier. He denied the
suggestion that infact nobody identified the dead body that’s
why he has not obtained their signatures. He stated that the

dead body was brought to the hospital about 15 minutes prior
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_to conducting the autopsy and he started autopsy on 11.30 am.

He stated that he found two entry wounds and entry wound No.
1 became fatal. He stated that he cannot confirm or deny the
suggestion that in view of the same size entrance wound, the
occurrence is the result of involvement of a single person frdm
the same place through a single weapon. He stated that while
taking the maximum time laps between death and PM, i.e. two
hours, in juxtaposition with the time of examination i.e. 11.30
am, then in his opinion the occurrence goes to 9.30 am. He
denied the suggestion that injured was initially examined by °
some other medical officer. He stated that he has not mentioned
time of arrival of injured in hospital, however, mentioned the
time of his report as 10.00 AM. He admitted correct that injured
might have reached to the hospital before 10.00 AM. He further
stated that abrasion can be caused through a blunt weapon,
due to fraction or fall over a rub surface. He admitted correct
that both the injuries on the injured were not of that much
alarming nature that injured could have been referred for
special treatment.

PW-6 Wali Rahman stated to be marginal witness to recovery
memo Ex PW 6/1 vide which the 10 took into possession blood
through cotton from the spot from the place of deceased Tahir
Ali and seal the same into parcel. During cross examination
stated that deceased Tahir Ali was his nephew and a child came
to his house and informed him regarding occurrence at about
11.00/12.00 hours. He has further stated that before his arrival
to the place of occurrence, police party has already reached

there. He further stated that blood was taken near from the

house of Rasul Khan and Masjid.

PW-7 complainant Liagat Ali narrated the story of FIR and
further stated that he lodged the report in shape of
Murasila Ex PA/1 which correctly bear his signature and one
Shah Wali also signed his report as endorser. That the 1O
prepared the site blan at his instance. During cross
examination he stated that PW Shah Wali, Aftab and Noor
Muhammad are alive and witness Noor Muhammad is residing
at Jalala while Shah Wali in Bunair and Aftab is abroad now-a-

days. He admitted correct that all the above named witnesses
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cannot come with him for recording their statements. He deﬁied
the suggestion that infact he was already in hospital as he was
beaten by somebody and was lying in the hospital.. He further
denied the suggestion that his report is false and concocted one,
therefore, the above witnesses avoided to come to court and
adduce false evidence. He stated that he has not disclosed his
report in hospital that firstly they were taken to Ganjai Hospital.
He admitted that he did not report the matter in Ganjal hospital
as police officials were not available there. He denied the
suggestion that infact he was already in hospital and was not
present at the time of occurrence in the village that’s why he did
not report either in Civil Hospital Ganjai or PS. He stated that
accused Sahibzada, dead accused Aﬁir Nawab and accused
facing trial are his real maternal uncles. He further stated that
beside the above named maternal uncles, there were major sons
of accused Umarzada and Sahibzada. He admitted correct that
they had registered a criminal case regarding house hold dispute
against said accused Amir Nawab who was his ex-father in law.
He further stated that in said criminal case matter was patched
up. He stated that on the day of occurrence his deceased brother
Tahir Ali had not taken his breakfast while his deceased father
had so not properly take breakfast, however, he took full
breakfast after Fajar prayer. He further stated that it was about
10 minutes passed 8.00 am when they went out of their house.
He further stated his deccased father and brother came out
ahead of him. He further stated the distance from his house till
~end of Mohallah Kalalan, the thoroughfare is about 50 paces. He
stated that the accused were present on the thoroughfare
leading towards sch:ool and hospital. He denied the suggestion
that his point and point of accused facing trial were not visible
froﬁ each other. He stated that he has not shown any bullet

marks to the 10 on the surrounding walls. He further stated that

the women folk of their house along with other co-villagers came
out on the report of fire-shots. He stated that though the
accused had got motive with him but they did not done him to
death as by them on one hand they were aggrieved from his
father and brother who arranged his second marriage within one

and half month and other their ammunition were exhausted as
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they were having .30 bore' pistols. He admitted correct that he
has not mentioned the type of weapon neither in his report nor
during investigation. He further stated that he has not disclosed
in his report nor to the 10 that accused facing trial were feeling
grudge against his father and brother as they arranged second
marriage for him. He denied the suggestion that he introduce
the statement for the first time in the court and that advance
new motive to the extent of his deceased father and brother. He
stated that he had not became unconscious and corps of his.
brother was not picked up before him as firstly he and his father
were shifted. He stated that funeral prayer of his deceased father
and brother were offered at 6.00 pm. He denied the suggest that
he deposed falsely that’s why none [rom the locality supported
his statement. | ‘
PW-8 Dr. Wajid stated that on 27.6.2007 at 11.55 hours he
examined injured Hazrat Wali who was unconscious and found
the following injuries.
1. Firearm entry wound half centimeter on left side on
back..
2. Firearm exit wound 1 cm on left side of chest.
3. Firearm entry wound on medial side of left hand.
4.  Firearm exit wound on lateral side of left hand.
Duration of injuries was about two hours and kind of
weapon was firearm. His medicolegal report is Ex PW
8/1 and endorsement on injury sheet is Ex PW 8/2.'
Lateron the injured died in the hospital and he
conducted his PM cxaminatioﬂ at 15.15 hours. identified by
Aftab and Shah Wali and found the éxternal injuries as
mentioned above.
INTERNAL EXAMINATION.
Thorax: Walls, ribs, cartilages, pleurae, left lung,
pericardium and heart and blood vessels were injured.
He opined that d'eath of deceased was due to firearm injuries to
hear, left lung and blood vessels. He had given probable time
between injury and death about two hours and between death
and PM within 15 minutes. His PM report is exhibited as Ex PM
and endorsement on injury sheet as Ex PM/1 and Ex PM/2.

During cross examination he stated that time of arrival of
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injured into hospital was 11.55 hours and the same is time of
examination. He admitted correct the over writing on the word
unconscious. He stated that he has correctly given the duration
of injuries as two hours. He stated that he cannot opine to the
extent that for how long the injured was capable of talking. He
stated that he has not examined the stomach and its contents
nor given the rectal temperature of deceased.

PW-9 Karim Khan SI stated that when BBA of accused facmg
trial was récalled, he arrested him and issued 1_'1iS card of arrest
as Ex PW 9/1 on 16.4.2014. Vide application Ex PW 9/2 he
obtained two days custody of accused and on 18.4.2014 vide
application Ex PW 9/3 he again produced the accused before
the court who was sent to Judicial lock up. He handed over the
case file to SHO for submission of supplementary challan. He
admitted correct that no recovery, pointation or confession
whatsoever was made by the accused during the course of his
investigation.

PW-10 Sardar Ali identified the dead body of deceased Tahir Ali
before the police. |

PW-11 Hassan Khan ASI stated that he is marginal witness to
recovery memo Ex PW 11/1 vide which the IO took into
possession blood stained clothes of deceased Tahir Ali consist
upon gamis, shalwar and sealed the same into parcel. He is also
marginal witness to recovery memo Ex PW 11/2 vide which the
I0 took into possession blood stained c¢lothes of deceased
Hazrat Wali consists upon gamis, shalwar having bullets marks
and the 10 sealed the same into parcel. IO of the case also took
into possession' blood stained clothes of injured Liagat Ali
consisting upon gamis and shalwar. The clothes of deceased
Tahir Ali is Ex P1, of déqeased Hazrat Wali is Ex P2 and of
complainant Liaqat Ali is Ex P3. He denied the suggestion that
nothing was taken into possession in his presence and he being
subordinate to the IO has been falsely deposing.

PW-12 Gul Akbar Sl stated that on information he came to
hospital and prepared the documents regarding the death Aof>
deceased Tahir Ali consists upon inquest report andl mjury
sheet Ex PW 12/1 and Ex PW 12/2. During cross examination

he admitted correct that while proceeding to THQ Hospital
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Ganjai, -PP Jalala come in. the way. He stated that he was-
informed when he was on patrolling duty but do not know the

exact time of receipt of information as sufficient time has been

lapsed. He further stated that when he reached the hospital,

deceased Tahir Ali was lying in mortuary. He further stated that

information/feedback mentioned in the inquest report was

provided to him by identifier of dead body. He denied the

suggestion that his proceedings were falsely introduced in order

to fill up the lacuna in the case.

PW-12 Muhammad Yaqoob SI stated that Gul Imran Khan SI

and Abdul Majeed Khan Sl are dead now. They remained with

him as his colleagues and he is fully acquainted with their hand
writing and their signatures. He seen the Murasila Ex PA/1

written by Abdul Majeed Khan SI along with injury sh.e'et Ex PW

12/1, injury sheet of complainant Ex‘ PW 12/2 and inquest
report of Hazrat Wali deceascd Ex PW 1V2/3.

He is also acquainted with hand writing and signature of Gul

Imran SI who has prepared the site plan Ex PB, recovery memo

of clothes of deceased Tahir Ali, recovery memo of blood taken

through cotton {rom the spot of Tahir Ali, recovery memo of
clothes of deceased Hazrat Ali and injured Liagat Ali Ex PW
11/1, PW 6/1 and Ex PW 11/2. Application Ex PW 12/4 vide
which Gul Imran Khan SI applied for warrant u/s 204 CrPC

and application Ex PW 12/5 vide which he applied for
proclamation u/-s 87 CrPC, application Ex PW 12/6 vide which

the clothes of deceased and blood stained-cotton were sent to

FSL correctly bears his signatures. Docket Ex PW 12/7 to
Education Department regarding accused Sahib Zada who was

teacher, application Ex PW 12/8 vide which he sent blood
stained clothes of deceased Tahir Ali, list of legal heirs of
deceased Hazrat Wali Ex PW 12/9, application Ex PW 12/10

submitted to Patwari Halga are also in hand writing of Gul

Imran and bears his signature. The FSL report regarding the

blood stained clothes is Ex PK. He stated that clothes of both

the deceased and injured Liagat Ali are Ex PW 1 to Ex P3

already taken by Gul Imran SI vide recovery mémo Ex PW 6/1. .
During cross examination he stated that he has not got any

proof pertaining to the duties of deceased inspector Gul Imran
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and sub-inspector Abdul Majeed that ‘théy remained Wwith—trim
on duty in a singlé/same police station. He added that he
served for last 40 years and both the deceased was his trainee
and remained together for long sufficient time. He admitted
correct that 1O has not clarified through arrow or in details of
the site plan, that in which direction the complainant party was
proceeding.. He admitted correct that it was categorically
mentioned in the detail of point No. 1 of site plan, no blood was
recovered. He admitted correct that in the site plan specifically
in theA detail of point No. 7, allotted to the accused facing trial,
there is neither any mentioned regarding the kind of weapon
nor any empties have been shown recovered by the IO. He
admitted correct that main thoroughfare of the occurrence 18
situated in village abadi. He admitted correct that near to point
No 1 and 2 houses of Dr. Imran, Sadullah Khan and a
goodaown of Fazal Manan have been shown. He further
admitted correct that no bullet mark were shown on these
houses. He denied the suggestion that he has dishonestly

deposed and never remained with the said police officials.

7. After recording of the prosecution evidence, statement of

" accused recorded under section 342 Cr.P.C wherein he denied the

charge leveled against him and the allegations of the prosecution. He
wished to examine on oath and also to produce defence evidence.
8. He himself examined as DW 1 and produced Said Ghani as DW
2 and Mst. Haleema as DW 3 Gist of defence evidence is as under:-
DW-1 Accused Umarzada while professing his innocence
stated that he was no ill-will with complainant party and infact
his deceased brother Amir Zada was having a dispute with them
on women folk cmd that matter too has been compromised. He
" exhibited compromise documents as Ex DW 1/1 to Ex DW 1/4
and -stated that in that case he was not nominated. Infact he is
residing at Karachi and during the days of occurrence he
brought his paralysis son Shahzada to his native village Jalala
for treatment. On the day of occurrence he was invited by his
relative Said Ghani, Muhammad Ghani etc at village Hero shah,
Malakand Agency for arrangement of marriage of his sons. In
village Hero Shah he was informed about the occurrence and

that his brothers are charged for the same therefore before zuhr
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azan time he left village Hero shah and went to Karachi. At
Karachi he was suffered from heart attack, initially took some
treatment there but then shifted for his treatment to his native
village Jalala and there he came to know that he has been
arrayed as accused in this case. During cross examination he
admifted correct that Ali Said is his relative from his wife side
and daughter of Said Ghani is married to his son. He also
admitted correct that daughter of Mst. Halima DW is married to
his son Wiqar. He also admitted correct that one of his brother
has been passed away during abscondance while his brother
Sahibzada is still absconding. He admitted correct that Mst.
Hafsa divorced by complainant was married to Sohail son of
Bostan. He stated that he do not remember as to how many
years ahead ol occurrence, he shifted to Karachi. He further
stated that he do not have any residential house at Karachi and
residing as a tenant. He stated that he got the information of
occurrence, on its day that his brother in law and son of his
sister were killed and other son of his sister was injured in.the
occufrence. He further stated that he did not visit house of his
said sister for consoling the grieved family. He denied the
suggest that he along with absconding and dead accused were
real culprits and willfully avoided his arrest while remaining
absconder for long time he also denied the suggestion that when
they succeeded to won over the eyewitnesses due to threats to
their lives, he surrendered before the court to earn his acquittal.

DW 2 Said Ghani stated that accused facing trial was
residing in Karachi and had come to his village Jalala for
treatment of his son. On the day of occurrence, accused with
one Suhail was in his village Hero Shah as he had invited him. It
was Wednesday and 'at about 1.00 pm accused was informed

about the occurrence and that his brothers were charged. At

L sevening time accused left his village and further he do not know.

&

During cross examination he stated that his wife and wife of
accused facing trial are cousins and his daughter is married to
son of accused facing trial. He stated that in his presence the
informer has not stated that accused facing trial was also
chérged. He further stated that he participated in janaz‘é of Amir

Nawab dead accused and had not participated in janaza of both
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the deceased in this case. he denied the suggestion that accused
facing trial has come to his house after the occurrence and due
to close relationship he was deposing in his favour.

DW-3 Mst Haleema stated that he learned in her house
that complainant Liagat Ali was beaten by Amir Nawab (now
dead) and that he was shilted to hospital. Thereafter, he heard
fireshots and rushed to the spot where she found her nephew
Tahir Ali dead and his father was injured. No body from relatives
of deceased was present there and even mother Tahir Al
reached after her to the spot. She has not seen accused facing
trial on the spot. Accused is innocent and has been falsely
charged. She stated that her daughter was married to the son of
accused facing trial. She further stated that she along with
accused facing trial, dead accused Amir Nawab and absconding
accused were residing at the same street and their houses were
situated at a distance of 5 to & paces from each other. She stated
that her all brothers were aware that they were charged for two
murders. She stated that after the occurrence, accused facing
trial left for Karachi and shifted there. She denied the
suggestion that her three real brothers/accused are actual
culprits and have committed murder of two Innocent persons
and have caused injuries to complainant but she has been
threatened that her daughter will be divorced if she did not

deposed in their favour falsely.

8. .Counsel for the defence while opening the prosecution case,
argued that the prosecution has badly proved to prove and bring the
chargé against accused facing trial beyond any doubt. That the
occurrence has not taken place in the manner in which the same is
reported and complainant was not present at all at the time of
occurrence rather he was at some other place being beaten by some
other person but later on introduced to tﬁe present case in order to
level false charge against the accused facing trial. That there are
material contradictions and improvements _iri the statements of
complainant and other eyewitnesses were not produced despite of their
availability. That defence evidence clearly shows.that accused facing

trial were not involved in the occurrence, That defence evidence



showing absence of accused facing trial at the time of occurrence
remained un-rebutted. That according to prosecution case - the
‘comp‘lainant along with deceased were visiting Katchehri at 1_0.00 am
and normally, people came to attend courts early in the morniﬁg. That
complainant during cross examination has stated that they left the
house at some minutes passed 8.00 am and the place of occurrence is
at a distance of 50 paces from their house, therefore, reaching to the
place bf occurrence at 10.15 am create serious doubts about the time
of occurrence. That it is not appealable to common mind that the
accused were shown alleged motive with the complainant but they
spared him and killed his brother and father who had no motive with
the accused party. That the FIR and recovery have not been proved
because only witness of the fecovery proceedings was produced and
the investigating officer is dead. That complainant being inimical
towards accused [acing trial and only sole statement of complainant is
not sufficient to hold conviction, hence prosecution failed to prove its
charge against the accused facing trial beyond any shadow of doubt

and he is entitled to be acquitted.

9. On the other hand SPP for the State and counsel for
complainant argued that the occurrence took place at 10.15 am and
prompt report at 11.45 am was lodged at Mardan Hospital, keeping in

lew distance betweentthe place of occurrence and Mardan Hospital.
That prosecution has proved the charge beyond any doubt.
- complainant appearing as PW 7 has recorded trust worthy statement
and during his cross. examination, his statement remained
unsheltered. That accused facing trial and absconding accused are

maternal uncle of complainant, therefore, leveling false charge by

' . - (4:.,_‘ /‘!!.!n ,Wr'nl . . .- . .
fa e F Cengn S R leqying  the real culprits is out of consideration. That conduct of
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accused facing trial after the occurrence by not attending the funerals
of the deceased and fleeing away along with his family members shows
his guilty conscious; that accused facing trial remained absconder for
sufficient long time and when the other eyewitness of the occurrence
were won over he surrendered himself to get the acquittal; that the site

plan is in the line with the ocular account; blood was recovered from



_ L Bes e

e

' : the spot and the said blood along-with blood stained clothes of the
deceased were sent for examination and the report is in positive; that
any minor discrepancy in the statement of complainant 1s not
damaging the prosecution case; that direct charge and considerable
long abscondance has proved the charge against the facing trial

beyond any doubt.

10. 1 have considered the arguments of counsel for the parties and

perused the record.

11. The occurrence of present case was shown to have taken place
at 10.15 AM whereas the report was made 11.45 AM in shape of
Murasila Ex PA/1 by complainant Liaqat Ali brother of deceased Tahir
Ali and son of deceaséd Hazrat Wall. Acco'rding to the report of
complainant he along with deceased brother Tahir Ali and father
Hazrat Wali left the house and were proceeding to Katchehri Takht
Bhai for attending a court hearing, when reached the place of
occurrence, accused facing trial along with absconding co-accused
already present there, started firing at his deceased brother and father
Hazrat Wali who were ahead at a distance of some paces from him and
he was following them. As a result of firing, both of them received
severe injuries and the accused while fleeing from the spot came in
front of him and gave beating to him with butts of firearm and he also
received injuries on different parts of the body. Tahir Ali injured to be
died on the spot and complainant along with his injured father was
. being shifted to hospital &nd on reaching casualty his father also

succumbed to the injuries. The occurrence is stated to be witnessed by

‘Shah Wali son of Anwar and many other persons. Motive behind the

L e 3 e 1 1
: ;‘9 “Foccurrence was stated that Mst. Hifsa daughter of Amir Nawar was
raupt Bhae

married to complainant three months back and has obtained divorce
from him. Post mortem examination of deceased Tahir Ali was
conducted by PW-5 Dr. Zahir Shah on 27.6.2007 at 11.30 am. The
Post Mortem report was exhibited as Ex PM. According to PM
examination rigor mortis was not developed and decéased received two

entry wounds having the same size and also have exit wound of the
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same size. In stomach of the deceased semi digested food was found.
Complainant appearing as PW 7 during cross examination has stated
that on the day of occurrence his deceased brother Tahir Ali had not
taken his breakfast while his deceased father has so not properly take
breakfast however he took full breakfast after performing of Fajar
prayer. Medical report contradicts the statement of complainant and
his presence with his deceased father and brother in his house,
because semi digested food was found in the stomach of deceased
Tahir Ali during his Post Mortem Examination. The Post Mortem
Examination was conducted at 11.30 AM. Since rigor mortis were not
developed, therefore, his death was probably caused between 9.00 AM
to 9.30 AM and presence of semi digested food in stomach showé that
he might have taken breakfast at about 7.00 to 7.30 AM. Moreover,
according to the report, the occurrence is shown to have taken place at
10.15 AM whereas complainant during cross examination has
categorically stated that they left the house at some minutes passed
8.00 AM. He further stated the distance of his house till the end of
Mohallah Kallala, the thoroughfare is about 50 paces. According to the
site plan Ex PB, occurrence took place in the thoroughfare of Jalala
and in Mohallah Kallala is adjacent to the place of occurrence, though
the house of complainant is not shown in the site plan but keeping in
view the distance between the place of occurrence Mohallah Kallala

d the dista-nce given complainant [rom Moahllah Kallala, the
complainant party must have reached to the place of occurren-ce at
about 8.30 AM but according to the report the occurrence took place
at 10.15 AM. No explanation of two hours from reaching to the place of
occurrence from the house of complainant was given. Accordmo to

initial report, the motive of the occurrence was shown to be divorce by

Ut ,,the complainant to the daughter of dead accused Amir Nawab. No

“ motive with both the deceased and accused facing trial is shown and it

is not believable to common mind that when the motive was with

complainant, they why the accused facing trial left complainant and
lilled his father and brother. Though complainant during cross
examination has given explanation and made improvement by stating

that his deceased brother and-father had arralnged second marriage for
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him just within one and half month, that’s why the accused

committed murder of his father ‘and brother but his said part of

statement is improvement on his part and seems to be afterthought.
According to the prosecution case, complainant made 'report at
Mardan Hospital and the injury sheet Ex PW 12/2 was prepared by
deceased Abdul Majeed Khan SI and the same was exhibited in the
statement of Yaqoob Khan SI PW-12 who verified the signature of
deceased Abdul Majeed Khan. According to the said injury sheet the
deceased was referred to from RHC Takht Bhai but the complainant
was examined by PW-5 Dr. Zahir Shah on the same day and the time
of examination in MLC report Ex APW 5/1 is shown as 10.00 AM. The
said PW during cross examination has stated that the injured might
have reached to the hospital before 10.00 AM whereas the time of
occurrence has been shown as 10.15 AM which also create serious
doubts about the presence of complainant at the time of occurrence
and prosecution failed to prove the presence of complainant at the
time and place of occurrence. Though accused facing trial remained
absconder for a considerable long time but it is settled view that

abscondance does not prove the guilt of the accused and is only a

supportive evidence, hence in the given circumstances, prosecution frnr

failed to prove the charge against facing trial and he is acquitted of the
charge leveled against him in this case. Accused facing trial is In
custody. Be released if not required in any other case of iam'. Case
property be dealt with in accordance with law. File of this court be

consigned to record room.

ANNOUNCED ,
27.7.2016 . S
(Liaaa AD
ADDL: SESSIONG JURGE-II
TAKHT BHAT

Add!: District & Snscigps Judood

CERTIFICATE Takht Braj.
Certified that this judgment consists of fifteen pages. Each page
has been read, corrected and signed by me where ever deemed

necessary.

Y A,

TAQAT RLt)

ADDL: SESSIONS\JUDGEAI
TAKHT BHA|
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' accused civil servant on charge of murder, thus, proving th

. him from an accusation or charge o
. Cntitled 10 -grant of arrears of h

Y period he remained under suspension on the b
€ him. [pp. 1999, 1998] F & D
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Muhammad Islam v. Government
(Raja Afrasiab Khap/ ))

was totally unwarranted. The Department doés not deny receipt of applications
secking extension in leave, but the condud of the appetlant shows that he has
been refusing to receive letters sent to Wim by the Department and he himself A
also did not bother to ascertain the fal of such applications. The plea of mak
fides raised by the appellant is also bfseless as no cogent evidence was produCed
by the appellant before the Sefvice Tribunal o substantiate the Aame.
Furthermore, no question of public importance is involved. Resulla
appeal fails and is hereby dismi sed. There will be no order as to costy’

M.B.A./M-169/S

-~

IWaVate)
| B ]

, this

Appdal dismissed.

_________

1998 SC M R 1993
[Supreme Court of Pakistan]

Present: Saiduzzaman Siddiqui, Raja Afrasiab Khan
and Wajihuddin Ahmed, 17

Dr. MUHAMMAD ISLAM---Appellant

VEersus

GOVERNMENT OF N.-W.F.p. through Secretary,
Food, Agriculture, Livestock and Cooperative
Department, Peshawar and 2 others---Respondents

»

Civil Appeal No. 568 of 1995, decided on 2nd June, 1998.

(On appeal from the N.-W.F.P. Service Tribunal, Pesh

awar darted
24-8-1994 passed in Appeal No. 202 of 1993).

(a) Fundamental Rules---

--~F.R. 54---Civil service---Civil servant was involved in

a case under
$.302/34, P.P.C. for a murder---

No evidence could be brought against the
at allegations levelied
al of civil servant from the criminal case- -
acquittal was (0 be considered 10 have
ompetent Criminal Court had freed/cleared
f crime---Such civil servant, therefore, was
is pay and allowances in respect of the
asts of murder case against
S

against him were baseless---Acquitt
chuscd civil servant in case of
committed no offence because the ¢

-+ Government of West Pakistan through the Secretary, P.W.D. Lahor

-v'Mian Muhammad Hayat PLD 1976 SC 202 distinguished L
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1994 Supteme Court Monthly Review l__Vol. XXXI

(b) Criminal Procedure Code (V of 1898)--- : 3

- b
... 497---Bail---Obscrvations of Court in bail granting order arc tentative in
nature.

The observation -of the Criminal Court in' the bail granting order is g
wholly immaterial for the purpose of acquittal or conviction of the accused. The
observations in the orders passed in bail dpplications are always tentative in
nature and as such, cannot be used by the parties for conviction or acquittal of _;f,"
the accused. [p. 1997] A ‘

(c) Criminal trial---

~ ----Benefit of doubt---Doubt itself destroys the very basis of the prosecution
casc——-Where the bencfit of doubt has been given to the accused, it cannot be E
said that charge has been established by the prosecution-—-Accused has to be &
ireated as innocent unless it is proved on the basis of best possible evidence thal %
they arc connected with the commission of crime and as such deserves to be 2.
convicted to meet the ends of justice---Even wherc benefit of doubt has been
extended to accused, he shall be deemed to have been honourably ¥
acquitted. [p. 19971 B | | e

(d) Criminal trial-—- : |

----Acquittal---All acquittals are "honourable” and there -can be no acquittals :
which may be said to be "dishonourable”. : -k

All acquittals, even if these are based on benefit of doubt arc
honourable for the reason that the prosecution has not succeeded to prove their
cascs against the accused on the strength of cvidence of unimpeach'ablc
character. Tt may be noted that there are Cases in which the judgments arc g
recorded on the basis of compromise between the parties and the accused arc J8
acquitted in consequence Tereol. What shall be the nature of such acquittals?
All acquittals are certainly honourable. There can be no acquittals, which may &

“be said to be dishonourable. The law has not drawn any distinction bctwee :

these types of acquittals. [p. 1998] C

That term “acquittal” has not been defined anywhere in
Criminal Procedurc  Code  of under some other law. In such 4}
cituation. ordinary dictionary meaning of "acquittal” shall be pressed info]
service. [p. 19981 E

—

Mian Muhammad Shafa v. Secretary to Government of the Punjab,]
Population Welfare Programme, Lahore and another 1994 PLC (C.S.) 693 ref. "

Government of West Pakistan through the Secretary, P.W.D.. Lahbrc'
v. Mian Muhammad Hayat PLD 1976 SC 202: Government of N.-W.F.P. V.
I.A. Sherwani and another PLD 1994 SC 72 and Dictionary by Macmilian,

SCMER
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'1998']_; Muhammad Islam v. Government of N.-W.F.P. 1995

: " (Raja Afrasiab Khan, J) :

“Wwilliam D. Halsey/Editorial Director, Macmillan Publishing Co., Inc. New
York, Collier Macmillan Publishers London" rel. :

() Words and phrases--—-
“---Word “acquittal"-—-Connotation. lp. 19981 E

7.
&

. Abdul Kadir Khattak, Advocate Supreme Court with Muhammad
_Zahoor Qureshi Azad, Advocate-on-Record for Appellant. R
_ Hafiz Awan, Advocate Supreme Court with Muhammad Zahoor
Qureshi Azad, Advocaté-on-Record (absent) for Respondents Nos. | and 2.

y Respondent No. 3: Ex parte |

Date of hearing: 2;1d June, 1998.
| JUDGMENT

RAJA AFRASIAB KHAN, J.---On 21st of August, 1989 at 4-40 p.m. 2
(,N, under section 302/34, p.P.C. was registered against Dr. Muhammad Islam
and Fazal Haggani on he statement of Muhammad Rahim with Policc Station
Katlang District Mardan for the murder of Sher Zamin. An Additional Sessions
Judge, Mardan, after recording the statement of the complainant, Muhammad

Rahim passed the following order on 9-6-1992:--

"Statement of the complainant has already been recorded and placed on
file. He does not charge the accused for the commission of the oftence.
In view of his statement, the learned S.P.P. also gave statement that he
wants to withdraw from the prosecution against the accused.

In view of the above statements, no case stands against the accused,
therefore, no charge is framed against them and they are
‘discharged/acquitted from the charg¢ levelled against. them in the
present casc. They are on bail, their bail ponds ‘stand cancelled and
sureties discharged. Case property, if any, be disposed of in accordance
with law. File be consigned after completion.”

lt is evident that the accused have been acquitted in the case. At the time of
incident, the appellant was posted as Veterinary Officer (Health) (B-17).
Incharge Veterinary Dispensary, Katlang District Mardan. He was suspended
4 from service with effect from 220d of August, 1989 vide order dated 17-1-1990
 pecause of his involvement in the aforesaid murder casc. Nevertheless as pointed
.+ out ahove, he was acquitted of the murder charge by the trial Judge on 9th of
* June, 1992. On the strength of this order, the appellant moved an application on
7 29.6-1992 for his reinstatement 10 cervice. On 7-4-1993, the competent
- Authority accepted the application of the appellant and in consequence thereof,

“ reinstated him in service with effect from 22nd of August, 1989. The period

“rom 22nd of August, 1989 10 the date of his assumption of duty i.c. 18-4-1993.

was treated as extraordinary leave without pay. On 2nd of May, 1993, the

SCMR

s o st e DL ISR ST T " T




fage -38
‘998] Muhammad Islam v. Government of N.-W.F.P, 1997
| | (Raja Afrasiab Khan, i)

affidavit ‘was given by the son.of the complainant that the parties had entered
“into a compromxse
A o
' 3. After hearing the learned counsel for the parties and perusing the
record we are inclined to hold that this is a case of acquiital pure and simple.
The observation of the Criminal Court in the aforesaid bail granting order is
; wholly immaterial for the purposes of acquittal or conviction of the appellant. It
has time and again been said that the observations in the orders passed in bail
applications -are always tentative in nature and as such, cannot be used by the
partles for conviction or acquittal of the accused. In fact, these bail orders are
always treated to be non-existent for the purposes of trial of the accused. The
above order in the bail application has, therefore, to be ignored for all intents
‘and purposes. The argument is thus repelled. The trial Judge in his order
referred to above has uncqulvocally stated that the ’1ppellam has been acquitted
of thc charge Needless to state that in all criminal ‘miatters, it 1s the bounden
e-duty of the prosecution to establish its cases against the accuscd on the basis of
_rehable and credible evidénce. In the case in hand, the prosecution failed 10
produce. any evidence against the appellant. The testimony of the star witness
' namely the complamant did not involve him in the commission of the crime.
This was, undoubtedly, a case of no evidence on the face of it, The Law Officer
~is unable to show that the parties have entered into a compromise. His simple
word of mouth was not enough to. hold that the parties had entered into -
compromise. Even in the cases where benefit of doubt has been given to the
accused, it cannot be said that the charge has been established by the
- prosecution. The accused are to be treated as innocent unless it is proved on the
basis of best possible evidence that they. are connected with the Commission of
the crime and as such, deserve to be convicted to meet the ends of justice. The
doubt itself shall destroy the very basis of the prosecution case. In this view of
the matter, the accused shall be deemed to have honourably been acquitted cven
where the benefit of doubt has been extended to them. In case of Mian
Muhammad Shafa v. Secretary to Government of the Punjab, Population
Welfare Programme, Lahore and another (1994 .PLC (C.S.) 693), following
observations were made: -- . |

x

" "There is hardly any ambiguity in these provisions and they do not
) present any difficulty.'We are in no doubt that the provisions of clause
(a) are attracted by the facts on the ground that' the appellant was
acquitted of the charge against him. Although, the department claims
that this was the result of benefit of doubt, we would hold that the
acquittal is honourable within the meaning of this rule. As a matter of
fact, all acquittals are honourable and the expression “honourable
acquittals' occurring in clause (a) seems to be superfluous and
redundant. It is one of the most valuable principles of criminal
jurisprudence that for a judgment of conviction it is the duty of the
prosecution to establish its case beyond all reasonable doubt. If it fails

SCMK
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9% - - Supreme Court Monthly Review [Vol. XXXI 1998

to do so, the accused will be entitled to.acquittal and such acquitial will  F
bc honourable, even if it is the result of a benefit of doubt. The &
expression " benefit of doubt' is only suggestive. of the fact that the ’
prosecution has failed to exonerate itself of the duty of proving its case
beyond all reasonable doubt.

In the present case, therefore, the appellant’s acquittal of the charge of
misconduct and his consequential reinstatement in service entitied him
to full pay and remuneration of the entire period from 6-10-1980 \
to 12-2-1986 under F.R. 54(a) of the Rules. We hold that the { The :

provisions of F.R. 54(b) are not relevant and that they could not have } shall’
been pressed into service by the Department in deciding the matter.” g bascl‘l
We are inclined to uphold the above view inasmuch as all acquittals even if lﬁesc 4 ich::J
arc based on bencfit of doubt-are honourable for the reason that the prosecution  or ch
‘has not succeeded to prove their cases against the accused on the strength of i'__ his p«
cvidence of unimpeachable character. It may be noted that there are cases inlC% the b
which the judgments are recorded on the basis of compromise between the| [ j
. . . . o allow
partics and the accused are acquitted in consequence thereof. What shail be the
nature of such acquittals? All acquittals are certainly honourable. There can be M.B:
no acquittals, which may be said to be dishonourable. The law has not drawn ‘
any distinction between these types of acquittals.
4. Be that as it may, we hold that the appellant was acquitted because there "
was not an iota of evidence available on record against him. Learned counsel for D:
the respondcnts relied upon the rule taid down in Government of West Pakistan '
through the Secretary, P.W.D., Lahore v. Mian Muhammad Hayat (PLD 1976
SC 202), wherein it was held that the acquittal of the accused had to be o
honourable which would mean that the allegations were false. In our view. the
above rule shall not apply to this case for the reason that the appellant in this {
case was tried and for lack of evidence, he was acquitted by the trial Court. In
the referred case, the accused, Muhammad Hayat was never tried under any
oftence by any Criminal Court. It may also be noted that the provisions of F.R. §
54(a) have been declared un-Istamic by the Shariat Appellate Bench of this Coun ‘. Civil |
vide Government of N.-W.F.P. v. I.A. Sherwani and another (PLD 1994 SC §
72). In other wordg, the F.R. 54(a) under which the appellant has been deprived §
of his pay and other financial benefits, does not cxist on the statute book. It is - Servic
admitted by the learned counsel for the parties that term "acquittal” has not been |(§ 1
defined any where in the Criminal Procedure Code or under some other law. In[ ¥ () Co
such a situation, ordinary dictionary meaning of "acquittal” shall be pressed inio AN
service. According to "Dictionary Macmillan, William D. Halsey/Editorial [: private
Director, Macmiilan Publishing Co., Incorporated New York, Collier ¥ not ins
Macmillan Publishers London" the words "acquit” and "acquittal” mean:-- } instead
" acquit”--quitted, -quitting. v.t. 1. to free or clear from an accusation - Withou
or charge of crime; declare not guilty; exonerate: The jury acquitted J Sharers
was pu

NCMK .
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Hidayatullah v. Chief Secretary, N.-W.F.P. 1999
(Wajihuddin Ahmed, J)

him after a short. trial. 2. To relieve or release, as from a duty or
obligation: to acquit him of responsibility. 3. To conduct (oneself);
behave: The team acquitted utself well in its first game. (Old French
aquitter 10 set free, save, going back to Latin ad to + quictare to
quiet)”

“acquittal' "n.1l. a setting free from a criminal charge by a verdict or
other lcgal process. 2. Act of acquitting; being acquitted’.”

The appellant was acquitted by the trial Judge as already pointed out above. It
shall , therefore, be presumed that the allegations levelled against him are
I)asclcs'?. In conscquence he has not bcen declared guilty. In presence of above
mecaning of "acquittal” the appellanl ts held 1o Mhave committed no offence
because the competent Criminal Court has freed/clcared him from an accusation
or charge of crime. The appellant is, therefore, entitled to the grant of arrears of
his pay and allowances in respect of the period he remained under suspension on

' the basis of rcgistration of murder case against him. This appcal succeeds and 1s .

—

Y-y

.S
‘\\f

allowed with no order as 1o costs.

M.B.A./M-178/S Appeal allowed.

™y

-

1998 S C M R 1999
[Supreme Court of Pakistan]

Present: Saiduzzaman Siddiqui, Raja Afrasiab Khan
" ' and Wajihuddin Ahmed, JJ

HIDAYATULLAH and another---Appeliants

YErsus

CHIEF SECRETARY, N.-W.F.P. and another---Respondents
Civil Appeals Nos. 562 and 563 of 1995, decided on [ 1th June, 1998.

(On appeal from the judgment dated 21-9-1994 of the N.-W.F.P.
Service Tribunal in Appeal No. 196 of 1993).

(a) Constitution of Pakistan (1973)---

----Art. 212---Misconduct---Removal from service---Acquisition of land by
private negotiation---Civil servant posted as Revenue Extra-Commissioner did
not insist on vendors to hand over all title deeds relating to the acquired land and
instead obtained registered agreement deed of sale on stamp paper worth Rs.5
without taking into account the stay order and the merits of applications of co-
sharers---Leave to appeal was granted to consider contention that "as the land
was purchased by private negotiations between the department and the sellers

MSCMEK




Chairman, Agricultural Development Bank of
Pakistan v. Mumtaz Khan (Asif Saced Khan Khosa, J)

P L D 2010 Supreme Court 695

Present: Tassaduq Hussain Jillani and
Asif Saeed K'ian Khosa, JJ

CHAIRMAN AGRICULTURAL DEVELOPMENT
BANK OF PAKISTAN and another---Appellants

i

Jreal SRt VErsus

_ MUMTAZ KHAN---Respondent

3; .

&8 il Appeal No.589 of 2002, decided on 8th April, 2010.
2

B.  (On appeal from the judgment dated 3-7-2000 of the Federal
£ &jvice iribunal Islamabad passed in Appeal No.81(P) of 1999).

s\ Mk Service Tribunals Act (LXX of 1973)—

4---Penal Code (XLV of 1860), S.53---Constitution of Pakistan
(SIT3), Art. 212 (3)---Leave to appeal was granted by Supreme Court to
e@asider; whether appeal before Service Tribunal was not time barred;
-\ S suther convicted person, who was released after payment of Diyat
:‘:_n could be said or could be declared as a person acquitted
| @Wourably and in that eventuality could such person, who was
\DJ#sed on payment of Diyat, was liable to be reinstated into service;
.her payment of Diyat could absolve a person from accusation of
Wler; and whether respondent was an acquitted person or was a

ricted person even after payment of Diyat. [p. 699] A

\W) Penal Code (XLV of 1860)--

251309 & 310---Criminal Procedure Code (V of 1898), S5.249-A
465-K--- Islamic law---Crime and punishment---Acquittal---Scope---
Eﬁt of doubt---Prior to introduction of Islamic provisions in Penal
N, 1860, acquittal of an accused person could be recorded when
Secution failed to prove its case against him beyond reasonable
’ gbr or when faced with two possibilities, one Javouring prosecution

Wl the other favouring defence, Court decided to extend benefit of
b to accused person---Acquittal could also be recorded under
;W-A, Cr.P.C. or S.265-K, Cr.P.C., when charge against accused
on was found to be groundless or there appeared to be no
kdability of his being convicted of any offence---After introduction of
gamic provisions in Penal Code, 1860, -it has now also become
‘ Hw for accused person to seek and obtain his acquittal in a case of

Quier either through waiver/Afw under S.309 P.P.C. or on'the basis
K iompounding/Sulh under S. 310 P.P.C.---In case of waiver / Afw
@inital can be earned without any monetary payment to the heirs of

5

'j;' imd but in case of compounding/Sulh an acquittal may be

i
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obtained upon acceptance Badal-i-Sulh by the heirs of deceasedfroq 'ijupOSes
the accused person. [p. 701] B ‘ : e

T8 wirefois
(c) Penal Code (XLV of 1860)--- :

AR .13(a)
et o
-—--Ss. 53, 299(e), 310(5) & 323---‘Diyat’ and ‘Badal-i-Sulk'-~ 3R dine. [p.
Distinction---Concept of Badal-i-Sulh is totally different from the S°
concept of Diyat inasmuch as provisions of S.310(5), P.P.C. and the $ {g)Serv
Explanation attached therewith. show that Badal-i-Sull is fo 5. 4=
“mutually agreed” between the parties as a term of Sulh betweend %cedur.
them---Diyat, under S. 53, P.P.C. is punishment and provisions o3 lquittal
§.299(e), P.P.C. and S. 323, P.P.C. manifest that amount of Diyat is ZMih.. R,
to be fixed by Court. [p. 702] C i

. ':fd"”ge 0
(d) Penal Code (XLV of 1860)--- '

3 mws ai
R fer the
—--S. 310 (5)---Criminal Procedure Code (V of 1898), S.345— Rwoceede:
Compounding of offence of murder---Payment of Badal-i-Sulh~ 3@ reinst
Effect---Compounding of offence of murder upon payment of Badal-+ { ¥mice
Sulh is not a result of payment of Diyat which is form of punishmeu Ylidity--
and that such compounding of offence leads to nothing but an acqu '
of accused person. [p. 702] D '

N N
v

i

dugality,
g K servii

I Yemish
Dr. Muhammad Islam v. Government of N.-W.F.P. throvgh i@ wly gro.

Secretary Food, Agricultural, Live Stock and Cooperative Dcparlmeng pound |
Peshawar 1998 SCMR 1993 rel. | . (T

(e) Penal Code (XLV of 1860)--- ?;’;'ge;
—---S. 310(5)---Criminal Procedure Code (V of 1898), S. 3451k reins
Corpounding of offence of murder---Admission of guilt--—Sco'pe--ltii; dorge---
not always that a compromise is entered into by accused person on wrice U
basis of admission of guilt by him---In many cases of false implicati@?ﬂfeme
or spreading net wide by complainant party accused persons compound g bunal
the offence only to get rid of the case and to save themselves from lkiﬁ kimisse(
hassle or trouble of getting themselves acquitted from Courts of la_;:'
after arduous, expensive and long legal battle---Compounding of f
offence does not amount to admission of guilt on the part of accuséi
person or that an acquittal earned through such compounding of ,"
cffence may not have ramification regarding all spheres of activity of§
acquitted person’s life, including his service or employment, beyond3
criminal case against him. [pp. 703, 704] E & G . P

(f) Criminal Procedure Code (V of 1898)--- .

—eesS. 403---Constitution of Pakistan (1973), Art. 13(a)---Acquma1 b o
Maxim autrefois acquit---Principle of A fw---Scope---Ultimate acquitte
in a criminal case exonerates accused person completely for all fun ’
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sed from 3 prposes vis-a-vis the criminal charge against him---Concept of
atrefois acquit embodied in S. 403, Cr.P.C., protection guaranteed by
“A13(a) of the Constitution, Afw (waiver) or Sulh (compounding) in
| respect of an offence has the effect of purging the offender of the
-i-Sulh'*":i ~trime. [p. 703] F
from e g% . : ,
" and e .(g) Service Tribunals Act (LXX of 1973)---
is o b‘ oS, d---Penal Code (XLV of 1860), $s5.302 & 310 (5)---Criminal
th betwers 3B procedure Code (V of 1898), S.345---Reinstatement in service---
yvisions ‘f Acquittal by compounding offence of murder---Payment of Badal-i-
of Diyal 3 Sylh---Respondent was employee of a Bank and was convicted on the
X iharge of murder but later on offence was compounded between the
b )ames and respondent was acquitted after payment of Badal-i-Sulh---
; Afler the respondent was convicted under the charge of murder, Bank
), 5345... woceeded against him and removed him jrom service---Bank declined
{al-i-Sulh-<3Eb reinstate him in service, after he was acquitted of the charge but
of Badal+ Scmce Tribunal allowed the appeal and reinstated him in service---
pumshmti LYlidity---No allegation was levelled against respondent regarding any
an acquité’ 3! cgahty, irregularity or impropriety committed by him in relation to
'»_ s service and acquittal in the case of murder had removed the only
lemish cast upon him---Conviction of respondent in murder was the
ly ground on which he had been removed from service and that
fhround had subsequently disappeared through his acquittal, making
W lin re-emerge as a fit and proper person entitled to continue with his
< wniice---Even order of removal of respondent from service had
wovided that his case would be considered by competent authority for
B reinstatement in service in case he was acquitted of the criminal
arge---Respondent was justified in claiming his reinstatement in
nice upon earning acquittal from the competent criminal court---
Mpreme Court declined to interfere in the judgment passed by Service
Tibunal, whereby respondent was reinstated in service---Appeal was
missed. [pp. 704, 705] H & J

by -
8
X

F.P. l"’,
2

Departmes

28), S. 34
--Scope-li
person on
'se implica '.
ons compotag
elves from igS

Cour.ts of Shehzad Ahmad alias Mithu and another v. The State 2005
ounding of MK

)Cr.LJ 1316 and Muhammad Siddique v. The State PLD 2002 Lah. 444
)art of accuige

ounding of G

s of activi) @) Service Tribunals Act (LXX of 1973)---

yyment, bejuR.

&-S.4-—-Appeal---Limitation---Civil servant sought reinstatement in
Bynice, afier he was acquitted from murder case---Service Tribunal
oved the appeal filed by civil servant and reinstated him in service---
a raised by cmployer/bank was that appeal was barred by
Riation---Validity---Civil servant was acquitted in criminal case on
91998 and he filed his departmental appeal on 12-10-1998, i.e.
hm three weeks of lus acquxttal in criminal case---It would have

- [ g =~

a)---Acqmtr ‘
[timate acqn
#ly for all f
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e on the by

been a futile attempt on the part of civil servant to challenge ~_ ' dent was se‘
< AL

removal from Service before earning acquiltal in the relevant ¢ fd alrea dy be

case---It was unjust and oppressive to penalize civil servant ar .
J o pendiiz f P charge of

filing. his departmental appeal before earning his acquittal in crim o T .
k. ,1-1996‘ In vie
case which had formed the foundation for his removal from servisal
tharge of mur

Appeal before Service Tribunal was not harred by limitation. [p. 702}- i service on 3

The Chairman P.ILA.C. and others v. Nasim Malik PLD |4 on the basi

SC 951 and Muhammad Aslam v. WAPDA and others 2007 SCMRS pal on 12-10-1
distinguished. it benefits but
| , , 31621999, The

Raja Aleem Abbasi, Advocate Supreme Court for Appellants.i heral Service 1

B o ,

Shakeel Ahmad, Advocate Supreme Court for Respondent. "3 ed by a m:

TEERY) l, Islamab.

§

Mudassar Khalid Abbasi, D.A.G. (On Court noticc). =\ % ordered to be
Date of hearing: 8th Apirl, 2010. * fnent rendered

: $Riled by the ‘ap
2000 -wherein |

3 bllowing poini
ASIF SAEED KHAN KHOSA, J.---The appeal in hand th -;-

- E'(2) Whether ¢

JUDGMENT

up an issue which has never been brought up before this Court e X
and, thus, the case in hand is a casc of first impression. The facts leadil.  time barre

to filing of this appeal are quite simple and admit of no ambiguity buL : ':(b) Whether :
question raised before the Court is novel and, therefore, the same kil ’

; Diyat amc¢
been attended to by us with acute consideration. 7 oa
F acquitted
2. Mumtaz Khan respondent was a Mobile Credit Officer servisgl -  person, w.

with the Agricultural Development ‘Bank of Pakistan when he vl reinstated
implicated in a case of murder through F.I.R. No.327 rcglslcred ‘t) Whether |
Police Station Naurang, District Lakki Marwat on 8-9-1991 in respect o

ccusation
an offence under section 302, P.P.C. read with section 34, P.P.C. As ool
resuit of (rial of that criminal case the respondent was convieed B.i; Whether 1
by the lcarned Sessions Judge, Lakki Marwat for ‘an offence unddil. convicted °

section 302(b), P.P.C. read with scction 34, P.P.C. vide judgment d ;,,
15-11-1995 and was sentenced to imprisonment tor life and a fine
Rs.40.000 or in dcfault of payment whereof to undergo simg -' . Awe have h
imprisonment for five years. The respondent preferred an appeal in 8 hkive gone thro
regard but his appeal was dismissed by the Peshawar High Court, h '

Hence, the

Ismail Khan Bench vide judgment handed down on 1-4-1998. We knf '4‘»4' It has beer
been informed that the respondent had not challenged his conwctlon kjudgment passt
sentence any further and after a few months of the decision of his apg Gwcmment of |

an application had been submitted by him beforc the learned m it-and Cooper
Judge, Lakki Marwat seeking his acquittal on the basis of a compra _ ped upon by the
arrived at between him and the heirs of the deceased. That apph ':, 0l Was not :
submitied by the respondent was allowed by the léarned Sessions Jod e did not perta
Lakki Marwat on 22-9-1998 and the respondent was acquitted 0{., mpromise. It h

‘rLp
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1

Reig dge s

allenge A darge on the basis of compromise. On the departmental side, the
zateng” ;3 mpondent was served with a show cause notice on 22-1-1996 as by then
an ;;:” oMk had already been convicted and sentenced by the criminal Court on
ran ]

' B

.o o.Mk charge of murder and the respondent submitted a reply thereto on
i en A81-1996. In view of the respondent’s already recorded conviction on
' Serve ARk charge of murder by the criminal Court the respondent was removed
L {p. 705].; bom service on 3-3-1996. After earning his acquittal from the criminal
tk PLD “= urt on the basis of compromise the respondent filed a departmental
7 SCMR Sisgmpeal on 12-10-1998 seeking his reinstatement in service with all the

“:glIwk benefits but that appeal was dismissed by the competent authority
g ! 26-2-1999. Thereafter the respondent preferred an appeal before the

.ppeliants. Rderal Service Tribunal, Islamabad in that regard which appeal was

O

ondent, 4 fowed by a majority of two against one by thé Federal Service
{itibunal, Islamabad vide judgment dated 3-7-2000 and the respondent
). s ordered to be reinstated in service with all the back benefits. That
AMgment rendered by the Federal Service Tribunal, Islamabad had been
;Mmiled by the appellants before this Court through C.P.L.A. No.1391
“ #1000 wherein leave to appeal was granted on 14-2-2002 to consider
4Bk following points:--
1 hand throwgl

Court ear i *(a) Whether the appeal before the Federal Service Tribunal was not
e facts leadig®  time barred?

biguity but 4 () Whether a convicted person, who is released after payment of

the same 3 Diyat amount, could be said or could be declared as a person
a acquitted honourably and in that eventuality, could such a

Yficer servisg person, who is released on payment of Diyat, was liable to be

when he vl feinstated into service?

' registered i : .

0 o _(c) Whether the payment of Diyat absolves a person from the

b respect g accusation of murder? and

1, P.P.C ASEE "

was conviifl () Whether the respondent was an acquitted person or was a

offence u ®:  convicted person even after the payment of Diyat?”
judgment Gt . )
and a ficd  Hence, the present appeal before this Court.

ndergo ST 3 We have heard the learned counsel for the parties at some length

n a;g)eal in_ M have gone through the record of this case with their assistancc.

ourt, Dol .
%298. We tali 4. It has been argued by the learned counsel for the appellants that
. conviction ¥ kjudgment passed by this Court in the case of Dr. Muhammad Islam
on of his pdiOovernment of N.-W.F.P. through Secretary Food, Agricultural, Live
carued Sesfck and Cooperative Department, Peshawar 1998 SCMR 1993 and
f a comprosi@®d upon by the Federal Service Tribunal, Islamabad in the impugned

That applichfiement was not relevant to the facts of this case as the said precedent
Scssions Jughie did not pertain to an acquittal in a criminal case on the basis of
acquitted of @promise. It has also been argued by him that by. virtue of the.
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a form of punishment .
d alias Mithu and anothe! Vit

provisions of section 53, P.P.C. Diyat is
acquittal earned byjlch itta

was also held so in the case of Shehzad Ahma
v. The State 2005 PCr.LJ 1316 and, thus, :
respondent in the case of murder by payment of Diyat to the heirs of ’t_u;ns&au
deceased had not washed away the blemish of the respondent regarding ¥ i the ;
his being a punished person and such blemish had renderc@ih 33199
incapable of pressing into service his acquittal for the purpose of seé; g ally. b
reinstatement in Service. It has further been argued by him thatjibe E‘;&W%
compromise entered into by the respondent on the charge of murds &h}l
amounted to admission of guilt.on his part, as held in the case]of } zppori
Muhammad Siddique V. The State PLD 2002 Lahore 444, and,
even otherwise offends against public policy to reinstate‘a-_persq'n ,
service who is 2 self-condemned murderer. The learned counsel forike
appellants has lastly argued that the departmental appeal filed
respondent was barred by time and, therefore, the Federal Sg
Tribunal, Islamabad ought t0 have dismissed his appeal on this score§ls
support of this submission the tearned counsel for the appellantﬁ
placed reliance upon the cases of The Chairman P.I.A.C. and othersy
Nasim Malik PLD 1990 SC 951 and Muhammad Aslam V. WAPD}S% '

others 2007 SCMR 513.

5. As against that the learned counsei for the respondcn_:g

maintained that the entire controversy presented before the Fe@é )
Service Tribunal, Islamabad and also before this Court rcgévtgin;
acquittal of the respondent on the basis of paying Diyat to the hgigi_
the deceased is misconceived because the respondent had earned b
acquittal after paying Badal-i-Sulh to the heirs of the deceased;usder
section 310, P.P.C. and not upon payment of Diyat. He has elaﬁbf{i
that Diyat may be a punishment contemplated by the provisii)pg Y
section 53, P.P.C. but Badal-i-Sulh is surely not a punishment meritib‘i s |
in that section. He has also argued that the respondent’s dppeali.‘biéf 2, b5
the Federal Service Tribunal, Islamabad had been filed well wuhm :
period of limitation and in the comments submitted by the appeliazialiy
before the Federal Service Tribunal, lslamabad no objection hgtd‘fj b
raised by them regarding the appeals filed by the respondent beforejidt
Service Tribunal or before the departmental authorit B

y being, barredih
time. He has further maintained in this respect that there is:nofhis
availabte on the record of this

case to establish that the respondenl TR
appeal filed before the departmental authority was barred by time or48¥ ‘
objection had ever been raised before the departmental authority’ i0'h L
regard or that the said appeal had -been dismissed on the ground [ L
limitation. The learned counsel for the respondent has gone on {0 sulxailiied
that no allegation had cver been levelled against the respondent fég_ iy
commission of any iltegality, s

irregularity or impropriety by him’in]he
service and the blemish upon

the respondent on the basis “of J e
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ittals? All
compounding of the offence and such compounding had come aboy acqum?llisttals
the basis of acceptance of Badal-i-Sulh by the heirs of the deceased fn no acqt draw;l
the respondent. It is true that Diyat is one of the forms of punishm has no

specified in section 53, P.P.C. but any discussion about Diyat has by The said P
found by us to be totally irrelevant to the case in hand because

istatement in Serv:
respondent had not paid any Diyat to the heirs of the deceased but he s who had been a
in fact paid Badal-i-Sulh to -them for the purpose of compounding of vlared that an acq

offence. It goes without saying that the concept of Badal-i-Sulh is tot snourable or dishon
different from the concept of Diyat inasmuch as the provisions % Court in that cas
subsection (5) of section 310, P.P.C. and the Explanation attaigg the basis of comp’
therewith show that Badl-i-Sulh is to be “mutually agreed” between § karding the status ¢
parties as a term of Sulh between them whereas under section 53, P.PG 3 acquittals are ¢
Diyat is a punishment and the provisions of section 299(e), P.P.C. & mondent in the pr
section 323, P.P.C. manifest that the amount of Diyat is to be ﬁxed"ount of his acqt
the Court. The whole edifice of his arguments built by the leamolg ussion made abc
counsel for the appellants upon Diyat being a form of punishment by ;

this case the pr
thus, appeared to us to be utterly misconceived. Jipellants have be

) or
8. The provisions of the first proviso to subsection (1) of frelevant to the ¢
section 338-E, P.P.C. clearly contemplate acquittal of an accused persa
on the basis of compounding of an offence by invoking the provisionsg 3 gpellants based ug
section 310, P.P.C. and the effect of such compounding has also bee?

son who, by vir!
clarified in most explicit terms by the provis‘ions of subsection (6) o wndemned murder
section 345, Cr.P.C. in the following words:-- uid issue from div
“The composition of an offence under this section shall have g & learned counSe
effect of an acquittal of the accused with whom the offence by § WW4YS that iy con
been compounded. ” & v of admission

. . ypreading the
9. The legal provision mentioned above .leave no ambiguityu,_mpound the offe

room for doubt that compounding of an offence of murder upon paymest{ & gom the hassle or
of Badal-i-Sulh is not a result of payment of Diyat which is a form A8 f v after arduous
punishment and that such compounding .of the offence leads to no nuf"" the respond¢
but an acquittal of the accused person. It has already been clarified byl gult upon the ¢
this Court in the case of Dr. Muhammad Islam v. Government o4 ol before the
N.-W.F.P. through Secretary Food, Agricultural, Live Stock i}
Cooperative Department Peshawar 1998 SCMR 1993 as follows:-- ‘

10. As regards

b/

mintained in une
B nd the responde

. - _ f use. Be that ¢
“We are inclined to uphold the above view inasmuch as 4§ ates the a
acquittals even if these are based on benefit of doubt m I %™ inal ch
Honourable for the reason that the prosecution has not succeeded B be mf? acquit
to prove their cases against the accused on the strength of § iwe,ﬂ,):ced by 4
evidence of unimpeachable character. It may be noted that there | ‘w.'lt;n 1973
are cases in which the judgments are recorded on the basig of 'mic j,urispl‘u‘
compromise between the parties and the accused are acquitted i

& 1o offence has
consequence thereof. What shall be the nature of such' backdrop we ha

PLD L7
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acquittals? All acquittals are certainly honourable. There can be

From 33 no acquittals, which may be said to be dishonourable. The law
— _has not drawn any distinction between these types of acquittals.”
s beed i3 The said precedent case also involved a question of

¢ m ‘minstatement in service of an accused person implicated in a criminal
he M" ase who had been acquitted by the criminal Court and this Court had
lof U < gelared that an acquittal had no shades and there was 1o concept of
totally 3 Honourable or dishonourbale acquittais. It had speciﬁcaily been noted by
ons of A 8is Court in that case that there could also be cases involving acquittals
tached ] on the basis of compromise between the parties and after raising a query
een theiy ‘regarding the status of such acquittals this Court had hastened to add that
P.PL. ‘B *Al' acquittals are certainly honourable”. If that be the case then the
;C' ud rspondent in the present case could not be stigmatized or penalized on
““db,’ “f xcount of his acquittal on the basis of compromise. In view of the
Ilearned & discussion made above and also in view of the novel situation presented
ent hs, ¥ by this case the precedent Cases cited by the learned counsel for the

§ 'lppellants have been found by us to be missing the mark, if not
(1) of ‘% imelevant to the controversy in hand. ‘

fi'pcmn ; 10. As regards the submission made by the learned counsel for the
isions of ¥ gpellants based upon the .ssue of propriety of reinstating in service a
tlso beed prson who, by virtue of compounding of an offence of murder, is a self-
n (6) of : condcmhed murderer we may observe that we have pondered over the

4 wid issue from diverse angles and have not felt persuaded to agree with
t have the -3 te learned counsel for the appellants. Experience shows that it 18 not
fence ha 4 dways that a compromise is entered into by an accused person on the

4 it spreading the net wide by the complainant party accused persons
siguity or 3§ wmpound the offence only to get rid of the case and to save themselves

a paymeni| % from the hassle or trouble of getting themselves acquitted from Courts of

a form of .} hw after arduous, expensive and long legal battles. Even in the present

to nothing{' ¥ wuse the respondent and his brother were accused of launching a joint

{ariﬁed byl ‘§ ssault upon the deceased upon the bidding and command of their father
rnment of § md before the learned trial Court the respondent’s brother had
Stock and A .maintained in unequivocal terms that he alone had murdered the deceased
18- % ud the respondent and their father had falsely been implicated in this
wch as al\ gse. Be that as it may, un ultimate acquittal in 2 criminal case
doubt are 4 uonerates the accused pe}'son cgmpletcly for all future purpose vis-a-vis

L succeeded } the criminal gharge agams} hlm’as is evident from the concept of
strength of i autrefois acquit embodied 1n section 403’, C.r.P.C. and ’thc protection
d that there Z guagmtcgd by Article 13(a) gf the Constitution of Islamic chublic of
the basis of- Paklst.an., }973 and, accordm_g to our humble undcr.stanflmg of the
acquitted iy 3 lslamic jurisprudence, Afw (waiver) of Sulh (compounding) in respect of
% 1 offence has the effect of purging the offender of the crime. In this

e of such § g . .
. § backdrop we have found it difficult as well as imprudent to lay it down

%MD

A& wsis of admission of guilt by him and in many Cases of false implication E

F
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acquittals? All acquittals are certainly honourable. There can be
no acquittals, which may be said to be dishonourable. The law
. has not drawn any distinction between these types of acquittals.”

The said precedent case also involved a question of

,-istatement in service of an accused person implicated in a criminal
. #%¢ who had been acquitted by the criminal Court and this Court had

7
4

[N

‘xlared that an acquittal had no shades and there was no concept of

mourable or dishonourbale acquittals. It had speciﬁcally been noted by
-3 Court in that case that there could also be cases involving acquittals

-1the basis of compromise between the parties and after raising a query

- igarding the status of such acquittals this Court had hastened to add that

" #pondent in-the present case could not be stigmatized or penalized on

uilt by the Jeye " % ieount of his acquittal on the basis of compromise. In view of the
y I Epussion made above and also in view of the novel situation presented

U this case the precedent cases cited by the learned counsel for the
. Gpellants have been found by us to be missing the mark, if not

~ irelevant to the controversy in hand.

10. As regards the submission made by the learned counsel for the

wedemned murderer we may observe that we have pondered over the

 #id issue from diverse angles and have not felt persuaded to agree with
¢ learned counsel for the appellants. Experience shows that it is not
: ways that a compromise is entered into by an accused person on the

e leads to nolhitgg’
“ been clarified b/ *

V. Government ¢! * 4 yefore the learned trial Court the respondent’s brother had

Live Stock &4+ nointained in unequivocal terms that he alone had murdered the deceased

s follows:--

* inasmuch gs o,

fit of doudt gz

has not succesfs
t the strength ¢f
€ noted that thge
d on the basis ¢f
d are acquitted ia
nature of i)

~

; is of admission of guilt by him and in many cases of false implication

tr spreading the net wide by the complainant party accused persons

iw after arduous, expensive and long legal battles. Even in the present
e the respondent and his brother were accused of launching a joint
¢sault upon the deceased upon the bidding and command of their father

i2d the respondent and their father had falsely been implicated in this
¢s¢. Be that as it may, un ultimate acquittal in a criminal case
tronerates the accused person completely for all future purpose vis-a-vis
£¢ criminal charge against him as is evident from the concept of
cirefois acquit embodied in section 403, Cr.P.C. and the protection

‘ garaiteed by Article 13(a) of the Constitution of Islamic Republic of
¢ Pakistan,
. Mamic jurisprudence, Afw (waiver) of Sulh (compounding) in respect of
= 2 -offence has the effect of purging the offender of the crime. In this

1973 and, according to our humble understanding of the

txckdrop we have found it difficult as well as imprudent to lay it down
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as a general rule that compounding of an offence invariably amounls.l unmad Aslam
admission of guilt on the part of the accused person or that an acqui id counsel for
earned through such compounding may have ramifications qua s context that. the
spheres of activity of the acquitted person’s life, including his service g 11.9-1998 and 1
employment, beyond the criminal case against him. We may reiteraey
that in the case of Dr. Muhammad Islam (supra) this Court “'
categorically observed that “All acquittals are certainly honoura'
There can be no acquittals, which may be said to be dishonourable. t"'
law has not drawn any distinction between these types of acquittals”, Th
sway of those observations made by this Court would surely
encompass an acquittal obtained on the basis of compounding of i
offence. It is admitted at all hands that no allegation had been level‘
against the respondent in the present case regarding any illegality‘
irregularity or impropriety committed by him ‘in relation to his se .3' For what b
and his acquittal in the case of murder had removed the only blemish cgilf mpugned. major

»

b within three w
been a futile &
goval from servi
% and, thus, in tl
» be unjust a
g his departm
pinal case whic
ce.

i3

upon him. His conviction in the case of murder was the only ground o pabad on 3-7-21
which he had been removed from service and the said ground b /C-3/S
subsequently disappeared through his acquittal, making him re-emerge sl
a fit and proper person entitled to continue with his service.

11. It may not be out of place to mention here that cven the order » ‘-
removal of the respondent from service passed on 3-3-1996 ;. Present
expressly provided that the respondent’s case would be considered by .
competent authority for his reinstatement in service in case he % LAHORE
acquitted of the criminal charge. Thus, on this score as well we hiwilk
found the respondent to be quite justified in claiming T 3
reinstatement in service upon earning-an acquittal from the comp z Mst. SE

criminal Court. -

A ' i Pelition No. 1
12. As far as the submission made by the learned counsel for gl

appellants regarding the respondent’s appeal being barred by time ¥ (On appeal
concerned suffice it to observe in this context that admittedly o8 i, Lahore pass:
respondent’s appeal before the Federal Service Tribunal, Islamabad wiglE ,
preferred within the requisite period of limitation. There is no materi Procedure
available before us to conclude or hold that the respondey "g 115---Limita
departmental appeal was barred by time and, if so, whether the delay Sl 4,1, 7185(
the respect, if any, had been condoned or not and on what basis the sll_p.yision a;
appeal had been dismissed. The order of dismissal of the respondest§ High Court de
appeal by the departmental authority did not mention that his appeal MR/ v.iidir
been filed beyond the period of limitation or that the same was dismisxle ity and re
on the ground. We have further noticed that no such objection had bel, , of law
raised by the appellants before the Federal Service Tribunal, Islamabady font-——--Helping
As the assertion of the learned counsel for the appellants regarding S ../, deep sl
respondent’s departmental appeal being barred by time does. notg bimed person
support from any document produced before us, therefore, it is M oreness b
possible for us to follow the principle laid down in the cases of THilS

PLD By -

I~
o

o

-

B i3
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n2-9-1998 and he had filed his departmental appeal on 12-10-1998.
2Bt within three weeks of his acquittal in the criminal case.
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fage- S/

Lahore Development Authority v.
Sharitan Bibi (Javed Igbat, )

SC 705

d others v. Nasim Malik PLD 1990 SC 951 and
WAPDA and others 2007 SCMR 513 cited by the
bamed counsel for the appellants in that regard. We may also observe in
@i context that the respondent had been acquitted in the criminal case

3 thammad Aslam v.

| It would
ARhve been a futile attempt on the part of the respondent to challenge his

roval from service before earning an acquittal in the relevant criminal
e and, thus, in the peculiar circumstances of this case, we have found
b be unjust and oppressive to penalize the respondent for not
@Rtz his departmental appeal before earning his acquittal in the

wminal case which had formed the foundation for his removal from
gervice.

—

¥ 13. For what has been discussed above this appeal is dismissed and

@kimpugned majority verdict rendered by the Federal Service Tribunal,
‘Jldimabad on 3-7-2000 is upheld and maintained.

Junicsys

—

Appeal dismissed.

- -

P LD 2010 Supreme Coprt 705
Preseni: Javed Igbal and Anwar aheer Jamali, JJ

LAHORE DEVEILOPMENT AUT, ORITY---Petitigner

VErsus

Mst. SHARIFAN BIBI and nother---Respond¢nts

ated 26-5-2005 of fthe Lahore High

t

=3, 115---Lintitation Act (IX f 1908), S.5---Constitution of Pakistan
M), Art. 185(3)---Civil evision---Limitationt--Condonation of
Sy~ Revisipn application ffled by petitioner wasl barred by limitation
: gd High Co ndone the delay, res Wtantly the same was

limitation could not be considered merely
fermality/ and required th be observed being

- law  of lim

Wmisied---Validity---Law

.1

d to a litigant having
rgetful of his rights---
of inpasion of his interest and
be ascertained as a matter of fact---Supreme

, on having become fo
Bweerned person had fo be made aware
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‘_W i No. . of20/y.'

’ (Petitioner)

[(Piaintifﬂ . -

Sante Zasa
j v%ésus

- ) ' : (Re.s;;ondenl)
#e Secy, ele; ~

o ’ (Defendant)

(Appellant)

e Salieh 2@4& ' | | e
‘l above  noted q ...... _%M ', — - do

hercby appoint and constitute Muhammad Adam Khan, Advocate Mardan as

.~

~C',r_mnsel in subject proceedings and authorize him to appear, plcad ele. mmpmmnsc withdraw or
r 1o mln[mllon for me/us, as mysour /\dvmau in the ahove notcd m‘rltu wnhom any |1F1bl1|“'
ot his CJCI{AUII and with [hc authority rd w;:wrv(,/dppmm any other /\(fvaca(c/(‘cmn«cl at my/our

bel: =l all sums and amounts payablc omieposu.c.d onm m_v/m.lr account in the above nolcd matter, ",

7

Dalcdzﬁgio__:_@/8~ | . (

gﬁ:gna!utb of Client)

:.f. C&Md;zazk)

MUHAMMAD ADAM KA, . . S

TUHAMMAD AD/ ,\;‘V,CH,J . | MUHAMMAD KDAH KHAN
. District Courts; Mardan. | L ' B.ALLB Advocate
' ! tigh Count Merdan
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" (BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
_ | PESHAWAR

Service Appeal No: 1292/2018

Sahib Zada S/O Gul.Zada Ex-PST R/O Jalala Takhat Bhai_ District Mardan.
Appellant
Versus

The Secretary Elementary & Secondary Education Deptt, KPK Peshawar & Others

.................... Respondents
i | INDEX
! S.NO DESCRIPTION ANNEXURE PAGES
OF DOCUMENTS .
1. Para wise comments along with affidavit 01 04
& Reply to condonation of Delay '
2. Copy of show cause notice /publication wAP 05 n
3. Copy of order of Removal «g» 06 '
4, Copy of Respondent No 3 Letter we 07
4. Copy of Respondent No 2 Letter «p» 08 .
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
‘ PESHAWAR
__servic'e Appeal No: 1292/2018
Sahib Zada S/O Gul Zada Ex-PST R/O Jalala Takhat Bhai District Mardan.

Appellant
Yersus

The Secretary Elementary & Secondary Education Deptt, KPK Peshawar & Others
' e Respondents
Para Wise Comments on Behalf of Respondents No 1 to 3

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

1. That the appellant has got no cause of action as well as locus standi to file the instant
appeal.

2. That the instant appeal is incompetent in its present form, hence the appeal is liable to be

dismissed.

That the instant appeal is badly time barred.

That the appeal is not maintainable in its present form.

That the appellant has not come to this Honorable Tribunal with clean hands.

That the appellant is estopped by his own conduct.

N

That the appellant has concealed the material facts from this Honorable Tribunal hence

the appeal is liable to be dismissed.

8. That the instant appeal is based on malafide intention, hence the appeal is liable to be
dismissed. ‘

9. That the instant appeal is against the prevailing law and rules.

10. That the appel]ant has been treated as per law & rules.

11. That after fulfillment of all the codal formalities the appellant was removed from service
vide order Endst No 10253/G dated 23-06-2008 in accordance with law.
(Copy Of Show Cause & order of Removal is attached as Annex-“A” & B )

FACT:
1. Para No 1 pertains to record, hence need no comments.
2. Para No 2 pertains to record, hence need no comments.

3. Para No 3 pertains to record, hence need no comments

o
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IV,

VL
VII
VIIL

X

Diregt E & SE)
of KPK Peshawar.

. Para No 4 pertains to record, hence need no comment.

. ParaNo 5 pertains to record, hence need no ¢ominents

Para No 6 is incorrect baseless against facts & law, the answering respondent acted in
accordance with law. The respondent No 3 issued letter No 7305 Dated 31-07-2018,and
to askA from respondent No 2 to submit detail report of the appellant.The respondent-No 2
Submitted through a letter No 7775/ Dated 13-10-2018 ,that the appellant removal from

service was issued due to his absence from duties.

( copy -of Letters are as Annex C & D)
GROUNDS:

Para No I pertains to personal record, hence need no comments.

Para No II is incorrect, baseless as proper show cause notice as well as publication was
made in respect of the appellant, hence denied
Para No III is incorrect, baseless as that after fulfillment of all the codal formalities the

appellant was removed from service vide order Endst No 10253/G dated 23-06-2008 in

.accordance with law.

Para No IV is incorrect, baseless as proper show cause notice as well as publication was
made in respect of the appellant, hence denied.

Para No V pertains to personal record, hence need no comments.

Para No VI pertains to record, hence need no comments.

Para No VII pertains to record, hence need no comments.

Para No VIII need no comments as each and every case has their own merit

Para No [X perfains to personal matter, hence need no comments. A

That the respondents seek permission to raise additional grounds at the time of

arguments.

It is therefore humbly prayed that in the light of above facts, the appeal may please be

dismissed with cost.

SecCrétary ( E &SE)
of KPK Peshawar.




(BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No: 1292/2018.

] Sahib Zada S/O Gul Zada Ex—PST R/O Jalala. Takhat Bhai District Mardan.

Appellant
Versus

The Secretary Elementary & Secondary Education Deptt, KPK Peshawar & Others

.................... Respondents
Reply to Application for condonation of delay.
Respectfully Sheweth,
PRELIMINARY OBJECTIONS:

1. That the petitioner has got no cause of action & locus standi to file the instant application.

2. That the application in hand is not maintainable in its present form.

3. That the appellant has not come to this Honorable Tribunal with clean hand.

4. That the delay has not been justified by the petitioner.

5. That the appellant is estopped by his own conduct.

6. That the appellant has concealed the material facts from this Honorable Tribunal
hence liable to be dismissed.
ON FACTS:

1. Para No 1 is correct need no comments.

2. Para No 2 is incorrect, as the same was conveyed to the appellant of his address

3 Pare No 3 is incorrect, baseless as proper show cause notice / publication was made in
respect of the appellant, hence denied. ( Copy of the: show cause notice/publication is as
Annex A )

4  Para No 4.pertains to personal record, hence need no comments.

S Para No 5 correct, however law prefers Limitation of the case.

Therefore it is humbly prayed that keeping in view the above mentioned fact, the

instant application along with appeal may kindly be dismissed with cost.

District Edudgtion’ Officer



‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| PESHAWAR

Service Appeal No: 1292/2018 ,
Sahib Zada S/O Gul Zada Ex-PST R/O Jalala Takhat Bhai District Mardan.

Appellant
Versus

The Secretary Elementary & Secondary Education Deptt, KPK Peshawar & Others
.................... Respondents

AFFIDAVIT

I, Mr. Sajid Khan Litigation Officer Education Department Mardan do hereby solemnly affirm
and declare that the contents of Para Wise Comments submitted on behalf of respondents are true
to the best of my knowledge and belief and nothing has been concealed from this Honorable -

Court.

A

Deponent
Sajid Khan
16101-6005318-5

/
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DIRECTORATE OF ELE"MENTARY»AND SECONDARY EDUCATION
KHYBER PAKHTUNKHWA PESHAWAR. ‘
No. \ 3@?& No. 162/Vol:XI/KC/Appeal

of PST(M)General.

Dated Peshawar the 73\ .1 /2018.

The District Education Officer(M)

: “Reshawar
,
o
2

. —-'wm Tty i 5
Subjéct: - - APPEAL. SN EF O &l
T - IR ARy A
pES = AN -.’i'ih / LY
. ) - WY i k.

Memo:- . :
[ am directed to refer to the subject noted above and to enclose herewith a copy of ‘

appeal in resﬁéct: of Mr. Sahib Zada PST GPS No.I Jala District Mardan and to ask you to submit

detail report/demments to this office within a week time.

v "”&747"2///7 g

Bl
S : ) g
Assistant Director (Estab :)

Elementary & Secondary Edu:
Khyber Pakhtunkhwa Peshawar.

Endst: No. / i -
ST T e T e 'C“L‘}'J)‘"IUF\'V'C(IU"CQ“'ZU' i, T T T e oo
1. P.A to Director Elementary and Secondary Education local bfﬁce. /

Assistant Director (Estab :)
Elementary & Secondary Edu:
Khyber Pakhtunkhwa Peshawar.
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. ' . OFFICE OF THE DISTRICT EDUCATION OFFICER
. T (MALE) MARDAN

- o
No.‘777 D /Dated 13 ~) .0 /2018

To

P

The Director, a : L
E&SE Khyberpakhtunkhwa, Peshawar.

Subject: APPEAL

Memo:

Reference your letter No.7305/F.No 162/Vol: XlI/KC/AppeaI of PST{M) General
dated 31-07- 2018 on the subject cited above. '

The relevant records in r/o Mr. Sahib Zada Ex-PST GPS No.1 Jalala Mardan whose removal from
service was issued due to his absence from duties , are submitted t
further order please. '

ur kind perusal for

Enclosed- as above

DISTRICT EDUCATIONB(;FI;HCER

@/(NIALE) MARDAN \

S
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» Service Appeal No. 1292/2018 . Hearing 06.0_8.2019. , , i

o | | | i
¢ |
BEFORE THE SERVICE TRIBUNAL PESHAWAR. A

- Sahib Zada V/S The Govt,of K.P.K etc;

Rejoinder :-

~ Pry; Objections:-

" 1 to 10:- Objection under Serial No.l to 10 are
' incorrect false, based on malice on
part of Respondents. Denied.

11. Incorrect & false. Denied. The 1mpugned
order was issued in violation to the
rules. The alleged show cause Notice and
impugned order, besides voilative to the
relevant law, were not communicated to
Appellant. Even, the same were supposed
to have been addressed on his home
address. N

On Facts: -

1. To 5:- Incorrect & based on malice. Denied. The
A relevant Records are in the custody of
Replying Respondents.

6. _ Incorrect and misleading. Denied. The .
referred documents are manipulated & the
same are the result of after-thought.

Grounds: -~ .

'~ i. Misleading. Denied. The  relevant
record is in custody of Respondents.

ii. Incorrect, misleading & based on
malice besides being illegal. Denied.
‘The publication of alleged show.cause
notice, does not fulfill the
requisite requirements, besides it



iii.

does not contain the residential~
address of Appellant, nor the jail .
address.

That all ‘the claimed for-militias are
in violation to the relevant rules.
Denied. Because, : inspite . of
allegations of absence from duty,
none of the .correspondence, contain
the address of residence of Appellant .

‘nor .the jail, nor the same were

iv.

communicated to Appellant.

Incorrect. Denied, as per pare-III,
above.

Based on malice. The copies of F.i.R

& the judgment are on file & the

vi.

viii.

Respondents were well aware of the
relevant incident.

To vii:- Refusal is based on malice,

as per the contents of the foregoing
paragraph No. 1 to 5 of facts, above.

Para-viili of Grounds of Appeal is
correct. The denial on part of
Respondents is based on malice.

- Denied.

ix.

X.

Incorrect & mlsleadlng as per para -1
to 5 of facts above. Denled

- Needs no reply.

It is prayed that on acceptance of this Appeal

the 1mpugned order may be set -—aside and the Appellant

. may be ordered to

‘service benefits

be re-instated into service with back

alongw1th any other relief, deemed

_-approprlate by this Hon’ble Trlbunal
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The cost of this appeal may be awarded in favour
_'of’Appellant against Respondents

Dated:05-08-2019.

1. (Sahib Zada)

S o . MUHAMMADAﬂKHRHAN
Affidavi t:- BALLS Advocate

High Court ¢ |
I, Sahib Zada /The Appellantggoagé}egy state on
Solemn affirmation that the contents of this Rejoinder

are true and correct to the best of my knowledge and
‘bellef

De(?\/j

(Sahlb zZada)




19981 © Muhammad fslam v, Go g_e

was totally unwarranted. The | 3ep<utrmm d
secKing extension: in leave, but the cond

been refusing to receive letters sent [LJ)/H]] by the Department and he himselt
“eralso did not bother (o ascertamn the fupl of such applications. The plea of mak

lides raised by the appellant is also bdseless as no cogent evidence was prod Ced

by the appellant before the Se ‘vice Tribunal 10 substantiate  the Aame,
Furthermore, no . question of Py

lic importance ‘is involved. Resulta Liy, this
appeal (ails and is hereby dismigsed. Ihu(. will be no order asto costy, -

$ not (Icny receipt of” apphications
ugt of the uppellant shows (hat he has

M.B.A./M-169/S

1998 S C M R 1993
%

AN

\ - [Supreme Court of Pakistan]

Present: Saiduzzaman Sddigui, Raja Afrasiab Khan o
‘ - and Wajihuddin Ahmed, 17 . ‘ )

Dr. MUHAMMAD ISLAM---Appellant
versus ‘

GOVERNMENT OF N, W.F.P. through Secret Lary,

Food, Agriculture, wal‘oc,k and Cooperative
D partmem Peshawar fm( 701hus-~~}{csp0ndam§

'CEVII Appeal No. 568 of 1995, décidc(i on 2nd June, 1998,

N | (On ﬁppcak from the N.-W.I' P Serviee "lnbundl

Peshawar dared
24-8-1994 passed in '\ppml No 202 of 1993). ’

(a) Fundamental l-{uicsm

: ‘ - ‘ e
=-F.R. 34--Civil service---Civil servant  was involved . i a_tase under
S302/34, P.P.C. for 4 murder---No. evidence wuld be brouuht jfagainst the
accused civil servant on charge of murder Lhus, proving that aliu«umns levelled
:agmnm him were haxclcss---f\c,qt il of civil servant from the criminal case- -

'ALCLlst.cJ _civid servanl o case of- qumdl was o be considered (o have

committed no oltcnu: becaus?[hc competent Criminal, ‘Court had freed/cleared
“him (rom An_accusation or cl

narge of crime---Such ¢ivil servant, theretore, was
T —————e "_—‘__““x ]
ntxl]c_;d__t_()___ydnt _of arrears of his. pay and allowances in respect ol the

‘period- he rcmamc,d under suspumon on the basis of murdctr case uguinslj
-hul'n I.-m A TANOT T 0, ™ . : . c -

:
L
L
L

I

i

i
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1904 Supteme Court Mouthly Review [Vol. XXXI t X -
(b) Criminal Procedure Code (V of 1898)--- v
2§, 497:--Bail---Obscrvations of Court in bail granung order arc tentative in Y
nALuTe. - ‘ " ‘ (]

~The observation of the Criminal Court in the bail granting order is
wholly immaterial for the purpose of .acquittal or conviction of the accused. The
observations 1 the orders passed in bail applications are always tentative in
nature and as such. cannot be used by the parties for conviction or acquittal of © .

e accused. {p. 19971 A

(¢) Criminal trial---

- ----Bencfit of doubi-—-Doubt itself destroys the very basis of the prosecution:
casc---Where the benefit of doubt has been given to the accused, it cannot be
said that charge has been established by the prosccution-——/\ccused has to be
reated as innocent unless it is proved on e basis of best possible evidence that
they are connected with the commission of crime‘and as such deserves 1o be ©
comvieted to meet the ends of justice---Even where benefit of doubt has been

extended  to  accused, he  shall be deemed to -have been honourably

acquitted. |p. 19971 B

(d) Criminai trfai—~-

_--Acquitlal---All acquittals are "1101'101,1{‘abi::"
which may be said to be ” dishonourable”. -

\{ these. are based on benefit of doubt -arc :
on e prosectition has not succeeded 1o prov ¢ Their
cascs apainst the accused on the sirength of evidence of unimpeachable
character. Tt may be noted that there are cases in. which the judgments arc
recorded on the basis of compromise between the parties and the accused arc
acquitted in ‘conscqucncc-theremat‘shal'\' be the naturg of such acquittals?
All ncquiltdls are certainly honourable. There can be no acquittals, which may
“he said 10 be Tichonourable. The,'law has not drawn _any ‘distinction bctween

All acquiltals, even

honourable for the reas

these types of acquittals. [p. 19981 C

anywhere in th
such

defined

That term  Cacquittal't ‘hds not  been
pther law. 1In

and therc can be no acquittals / -

Criminal Code or under some

Procedure

cituation. ordinary dictionary meaning of

"acquittal”  shall be pressed into’

Cservice. {p. 19981 B

Mian Muhammad Shafa v, Sécre[a'ry o Government of 1h;: ‘Punjab,
Population Welfare Programme, iahore and another 1994 PLC (C.S.) 693 ref

o v ™ Y atanes
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1998 Muhzmmiad lslam V. Govemmcm of N WFP o 1995
(Raja Afrasiab Khan, J) . '

ial Director,',Mac'minzm publishing Co-, inc. N.cw
York, Collier Macmitian publishers London” rel. ) |
(e) W ords and phrases-=-

----Word " acquitml"~-—C0nnotaUOU. lp- 1998] E.

Advocate Supreme Court

1-Record for Appeliant.
Court with Muhammad Zahoor

ondents Nos. | .and 2.

Abdul Kadir Khattak, with Muh’unﬁmad

" 7 ahoor Qureshi azad, Advocate-0

Hafiz Awan, Advocate: Supreme

Qureshi Azad, Advoczue-w-Record (absc;m) for Resp
Respondent NO. 3. Ex parte '

Date of hearing: 2nd June, 1998. -

 JUDGMENT

RAJA AFRASIAB KHAN, §.---On 21st of August, 198D at 4-40 p.m. a
section 302/34, p.p.C. was repistered apainst Dr. Muhammad istam
ant on the satement of Muhammad Rahim with Police Station
¢ murdér of Sher Zamin. AD Additional Sessions
of -the complainant, Muhammad

case under
ad Fazal Haqq
Katlang District Mardan. for th
judge, Mardan, after’ recording the sratement
Rahim passed the following order on 0-6-1992:--

ant has alrcady been .recorded and placed on
file. He does not charge the accused for the commission of the offence.
¢ statement, the icarned S.P.P. also gave statement that he -

in view of hi
from the prosccuuon against the accused.

ngratement of e complain

wants o w ithdraw
ast the accused,

s, no ‘case stands - agal
are

.o framed against them ~and  they
de charge levelled against them 10 the
(heir bail bonds stand cancelled and
if any, be disposed of in accordance

In view of the sbove statement

“therefore, nNo charge
discharged/ acquitted  from
present case. They are .00 bail,
sureties dischatged. Case property.,

¢ consigned after completion.”

ed v the case. At the time of .

Officer (Health) (B-17).

with law. File b
JUis evident that the accused have been acquitt
incident, the z\ppelmm was posied - as Veterinary
incharge Veterinary - Disp ' District Mardan. He was suspended
ffect from 22nd of August, 1989 vide order daed 17-1-1990
nvolvement in the aforesaid murder case. Nevertheless a3 pointed
- acquitted of the murder charge by the irial Judge on 9th ‘of
June, 1992, On the. strength of this order, the appellant moved an application on
Y 90.6-1992 for his reinstatemsnt 1N ~service. On 7.4-1993, the competent
vaniian of the uppe}limt and 0 consequencc-lhe.rgzOt','

ensary, Katlang:

. from service with €
hecause of his 1
out ahove, he was.

vaon The neriod
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wellant filed- representation’ against the. order dated 7-4-1993 whlch was -
jected by Secretary Food, Agriculture, Livestock and Cooperatwe Department, -
cshawar on 19th of June, 1993. The appellant then filed appeal before gf
i N.-W.F.P. Service Tribunal praying for the payment of salary and p
Howances to him for the said period. This claim of the appellant was contested "3'

y the Government on the ground that the acquittal of the.appellant was based on . -1k
compromise between the parties. This being the position, acquittal: of the
ppellant cannot be held to be honourable so as to entitle him to -full ‘pay and

Hlowances for the said period.. The Tribunal vlde its decision, "dated 24th of -
\ugust, 1994 dnsmlssed the appeal observing:-- o
"The expression honourably~acquitted' has not been défined in rules
anywhere else. There is no reference in the Code of Criminal . :
Procedure, 10 the term “honourably acquittal'. In the ordinary sense k¥
“honourable acquiitial’ would imply that the person concerned had been {"
accused of the offence maliciously and falsely and that after his
“acquiltal no blemish whatsoever, attaches to him. In cases where. the
benefit of doubt'is given to him or where he is acquitted bccausc lhc
parties have compromised or because the parties on account of som £
extraneous influence have resiled from their sta(ements then-as held, by Hik
the learned Division Bench of the: erstwhile ‘High Court . of ;. Wes
Pakistan Lahore Seat in case reported as Sardar Ali Bhatti v, Paklstan*
(PLD 1961 Lah. 664) in spite of the acquittal of the _person coricerned
cannot be declared to have been “honourably acqmtted This decision
has been upheld by. the Hon'ble, Supreme Court of Pakistan in cas
reported as” Govérnment of West" Pakistan through the" Secretary,,
P.W.D. (Irrigation Branch), Lahore v. ‘Mian Muhammad- Hayat (PLD:
1976 SC 202). The appellant having been acquitted_on the basis of:
compromise_with the ‘complainant his acqumal_ cannot, therefore, be =¥
treated as honourable. (Emphas,is supplied uridérlined). o I

“honourably acquxttcd or not. It is left to the .absolute subjecuve
discretion of the authority. This Tribunal, thercfore, - dismiss’ the appeal

Parties are left to bear their own.costs.. File be consngncd to the record
Lcavc to appeal was granled by thlS Court on 14th of’ May, 1995

2.

appdlanl was acquitted and as such, was entuled to, be. given the pay alongwuh
allowances for the penod he remamed under suspension. - This position . was’
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- u 1t cannot be sa said id thal the charge has been - established by 1he

A"'..-l,”'-.r"':. H

applications are always tentative in nature and as such, cannot be used l)y the

-and purposes. The argument is thus repelied. The trial Judge i

- where the benefit of doubt has been cxtended (o them.

_ 'obscwanom were made:--
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1998] Muh'immad Islam v. Govcmment of N.-W. F.P. 1997
(Raja Afrasiab Khan, J) '

affidavit was given by the son of the cnmpldlmnt that the partu:s had me,reu
into a compromise,

3. After hearing the learned counstl for the parties ‘and pcm\mg the
record, we are inclined to hold that this is a case of acquittal pure and simple.
The observation of the Criminal Court in the aforesaid bail granting order is
wholly immaterial for the purposes of acquittal or conviction of the a;;pelhmt ) o
has time and again been said that the observations in the orders passed in bail A

parties for conviction or acquittal of the au,uscd In fact, these bail orders are
always treated to be. non-existent for the purposes:of trial of the accused. The
above order in the bail application has, therefore, te be 1gn&)rtd for all intents

In. s order
referred 1o above has unequivoeally stated that the appellant has been acquitted

“of the charge. Needless to state that in all criminal matters, it is the bounden

duty of the prosecution to establish its cases against the accused on the basis of
reliable and credibie evidénce. In the case in hand, the prosecution failed 1o
produce any evidence agdmst the appellant, “The - testimony. of the s witness
namely the complainant did not involve him in the commission of the crime..w

- This was, undoubtedly, a case-of no cvidence on the face of it. The Law Uftlcu

is unable to show thar the parties have enrered into a compromise. His simple
word of mouth was not enough 1o hol(* that the parties had entered into -

compromise. Even in the cases where benefit of doubt has been given to the /
accused, it car h /

prosecutlon The accus:,d are to be treated as innocent unless it is proved on the B

““basis of best pOSSlblb “evidence (hat they are connected with the Commission of
the crime and as such, deserve to be convicted to meet the ends of justice. The
doubt utself shall destroy the very basis of the prosecution case. In this view of
the matter, the accused shall be deemed to have honourably been acquitted even

In case -of Mian
Muhammad Shafa v. Secretary to Government of the ‘Punjab, Population

Weltare Programme; thorc and zmothcr (1994 PL(, (C S.) 693), tollowing

There is hardly any ambiguity in these provisioﬁs and they do not
present any difficulty. We are in no doubt that the provisions of clause
(a) are attracted by the facts-on the ground that the appellant ‘was
acquitted of the dmrge against him. Although, the deparlmcnt claims -
that this was the result of benefit of doubt, we would hold that the(
__acquittal is ‘honourable withip thWﬂns tule. As a matter of /j
fact, all .nuqumals are hunourdble and the -expression "honourable

acquittals' occurring in clause (a) seems to be “superfluous and
wardiiemAaat It o
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to do s0, the accused will be entitled to acquittal and such acquittal will
be honourable, even if it is the result of a benefit of doubt. The
expression benefit of doubt' is only suggestive of the fact that the
prosecution has failed to exonerate itself of the duly of provmg 1ts case
beyond all reasonable doubt.

In the présent case. theretore, the appellant’s acquittal of the charge of
- misconduct and his consequential reinstatement in service entitled him
to full pay and remuneration of the entire period from 6-10-1980
to 12-2-1986 under F.R. 54(a) of the Rules. We -hold that the
provisions of F.R. 54(b) are not relevant and that they could not have-
been pressed into service by the Deparmﬂent in deciding the matter.”

We are inclined o uphold the above view inasmuch as all acquittals even if these
are based on benefit of doubt are honourable for the reason (hat the prosecution
has not succeeded (o prove their cases against the accused on the strength of
cvidence. o’ unimpeachable character. It may be noted that there are cases ini|C
which the judgments arc recorded on the basis of compromise between the
partics and the accused are acquitted in consequence thercof. What shall be the
nature of such acquittals? All-acquittals are certainly honourable. There can bel

no acquittals. which may be said-to be dishonourable. The law has not drawni:
any distmcnon between these types of acquittals.

4.

Be that as it may, we hold that the appéllAant‘_ was acquitted because there} "
was not an iota of cvidence available on record against him. Learned counsel for|
the respondents relied upon the rule laid down in Government of West Pakistan|:
through the Secretary, P.W.D., Lahore v. Mian Muhammad Hayat (PLD 1976 -
SC 202), wherein it was held that the acquittal of the -accused had to be. :
honourable which ‘would mean that the allegations were false. In our view, the’
above rule shall not. apply to this case for the reason that the appellant in this
case was tried and for lack of evidence, he was acquitted by the trial Court. In
the referred case, the accused, Muhammad"Hayat was never tried under any
oftence by any Criminal Court. It may .also be noted that the provisions of F.R.
S4(a) have been declared un-Islamic by the Shariat Appellate Bench of this Court.
vide Government of N.-W . F.P. v. [A. Sherwani and another (PLD 1994 SC

72). In other words, the F.R. :)4('1) under which the appellant has been deprwed
of his pay and other financial benefits, does not exist on the statute book. It is
admitted by the learned counsel for the parties that term "acquittal” has not been g
defined any where in the Criminal Procedure Code or under some other law. I
such a situation, ordinary dictionary meaning of "acquittal” shall be pressed into
‘service. According to. "Dictionary Macmillan, William D. Halsey/Editoria
Director, Macmillan Publishing Co., Incorporated New York, Collic
Macmillan Publishers London" the words "acquit™ and "'acquittall" mean:--




/. The appellant was acquitted by the mal Judge as 'meady pOllllLd oul above. I

‘hil\LlLSS In consequence, he has not been declared guilty. In presence of above
.. meaning of

» because the competent Criminal Court has freed/cleared him from an accusation

L'
-
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. Hidayatutiah v. Chu,f Secretary, N. «W FP. - 1999
Co _(Waphuddm Ahmed; J)

him after a short trial. 2. To" relieve or xclczm as from a duty or

obllganon t0 - acquit hlm 01 responsibility. 3. To conduct (onesel);
behave: The team acquitted uself well in its first game. (Old French

aquitter to set free, save, going back to Latin ad (6 + quietare o
quiet)” ' '

“acquittal’ “n.l. a setling 1r<.c' irom a cnmmdi (..hdrl.,L bv a verdiet or

other legal process. 2. Act of qumumL being ac.qumf_d

shall | thercfore, be presumed that the allemnons levelled against hiim are

Hy

scquittal” the appellant is held .10 have committed no offence

or charge of crime. The appellant is, therefore, entitied (o the grant of arrears of.
his pay and allowances in respect of the pulod he remained under suspension on

» the basis of registration of murder case ”ngdmst lmn This appeal succeeds and is
allowcd with no order as 1o LOSIS

MBA/M 178/S L ~ Appeal allowed.

1998 S C M R 1999

[Supreine Court of Pakistan]

Presenr Saiduzzaman ‘)"zddzqut Raja Afras:ab Khan y '
- and Wajihuddin Ahmed, JJ '~

"

.Crs'

HIDAYATULLAH and amomermAppel1afn-t’“"°§"
| versus | L
CHIEF SE‘.CRETARY, N.-W.F.P. ahd anothc;ﬂ—-Respohdems
Civil Appeals Nos. 562 and 563 of 199‘3 Luded on ll[h Jum. 1998.

(On appeal’ from the judgment ddltd 21-9-1994 of the N. W F. P
Service Tribunal in Appeal No. 196 of. 1993)

V(ﬁ?) Constitution of Pakistan (1973)---

At‘l 2l2---M1scondu<_t-~-Rcm0val trom servncc——-Acqmsmon of land by
B prwalc negonatlon--—le servant posted -as Revenue Extra-Commissioner did

" not insist on vendors to hand over all” title deeds rLlatmg to the acquired.land and

. imctand Ahtainad reoictersd ﬁ{)rePTT\F‘l\t derd of «ale on <tamn naner Wﬂr[h Rs.S
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Pakistan v. Mumtaz Khan (Asil Saced Khan Khosa, J)
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PL D 2010 Supreme Court 695

Present: Tassadugq Hussain Jillani and . 4 P
- Asif Saced Klan Khosa, 1) , _ R

CHAIRMAN AGRICULTURAL DEVELOPMENT
BANK OF PAKISTAN and zxnothcr----f\ppellantg

VErsus

MUMTAZ KHAN---Respondent

Jl:Appeal No.589 of 2002, decided on 8th April; 2010, _
| (On dppeal from the judgment dated 3—7~-20QO ol "{he Fg:dcrél ' ;
ce vribunal Islamabad passed in Appeal No.81(P) of 1999y,

:?;E_Séri'ice Fribunals Act A(LXX' ()f 1873)-- x | | .

S, 4—Penal Code (XLV of 1860), S.53--<Constitution of Pakistan
73), Art, 212 (3)---Leave to appeal was granted by Supreme Court (¢
iider; whether appeal before Service Tribunal was not time barred;
dher convicted person, who was released after payment of Diyar

M ocould be said or could be declared as a person ‘acquitted
wurably and in that~eventuality could such person, who was
sased on payment of Diyat, was liable to be reinstated into service;
siher payment of Diyat 'cquld‘absolve. @ person from dccgsation of

ider; and whether respondent was un acquitted person or was qa :
: :‘i*iét:edpersor: even after payment of Diyat. [p. 69914 ‘ e

enal Code (XEV of 1860)---

309 & 310---Criminal !-’rocedu're Code (V of 1898), §5.249-4
5-K--- Islamic law---Crime_tind pum’shment---A‘cquittal--'—ﬁSﬁgope---.,_
efit of doubt---Prior to introduction of Islamic provisions in Penal
1860, acquittal of an accused person could be recorded when
ation failed to prove its case against him beyond re

$oc asonable

ARt or when faced with two possibilities,- one favouring prosecution i f ;

i, the other favouring defence; Court decided to extend benefit of ‘ N

NS 10 accused person--—-Acquittal could . also be recorded under A |
A, Cr.P.C. or 5.265-K, Cr.P.C.; when tharge against accused N

ion- was found to be groundless or there appeared to be no
bility of his being convicred of-any offence--—-After introductiox of ' Cond
Wnic provisions in_Penal Code, 1860, it has now . also become

il.e for accused person o seek and obtainhis acquittal in a case of / —

rer-either through waiver/Afw under §.309 PP, C. or on the basis

i
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fhe uccuse(l percon /p 701} B

(c) Penal Code (XLV of 1860)---

-—--8s. 53, 2‘))(3) 310(5) & 323---‘Diyat’ and _
Distinction---Concept of - Badal-i-Sulh is totally different. from#a!h
concept of Diyat inasmuch as provisions of S.310(5), P.P.C. an _th:
Explanation attached tlterew:!h»show that Badal-i-Sull i
“mutually agreed” between the _parties "as a -term of Sulhb
them---Diyat, under §. 53, P.P.C. is pzuushmenl .and provr o
S§.299(e), P.P.C. and S. 323, P.P.C. mamfesr that amount ofD afi&
10 be fixed by Courr . 702] C ¥

(d) Penal Code (\LV of ]8(’0)---

--==5. 310 (5)---Criminal " Procedure Code (V of 1898) 33‘%%,
Compounding "of offence of murder---Payment of Badal:Sulh‘-‘-‘iﬁb

;«‘ 2
EIER

f[jcrr~~~Cmnp0undmQ of offence of murder upon payment of Baaal i

Sulh is not a result of payment of Diyat which is. form of purusli nenio Yulidity
and that such compounding of offence leads to norhmg but an acq‘ “d;f -
of accused person Ip. 702] D o : _ 5

Dr. Muhammad [stam v. 'Govcrnmcht ol N.-W.F.P. o)
Secretary Food, Agricultural, Live Stock and. Coopcranw. Dcpargrilé"
Peshawar 1998 SCMR 1993 u_'

(e) Penal Code (XLV of 1860)---,
----3‘ 310(5)--~Crmmml I’rocedure Codv (V of ]898)

hassle or frouble of . qmmg rhemselvev acquitted from Cour!s ef7
after arduous, expensive and long legal barrle---Com)oundm,3"
olfencc does not amu‘mt 10 adnuss:on 0 ' a

o

ncqmtted person’s life, mcludmg his servzce or employmentj
criminal case against him. [pp. 703 704] E&G

(f) Criminal Pr ocedure Code. (V of 1898)---

=S, d03-—-Constitution. of Pakistan (1973).~A'rt. ].3((1)---A‘C;Ju'
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Chairman, Agricultural Development Bank of -+~ SC 697
Pakistan v. Mumtaz Khan (Asif Saced Khan Khosa, J). '

arposes vis-a-vis  the criminal 'c/mr;;re against  him---Concept of
#réfois acquit embodied in S. 403, Cr.P.C., protection guaranteed by
n‘l?(a) of the Constitution, Afw (muve/) or Sulh (compou‘nd'ing) in
spect of an Offence has rhe effect of purging z‘he ofjender of the
ime, [p. 703] F

5) Service Tribunals éku‘ (LXX of 1973)---

S, d--Penal Code (XLV of 1860), $5.302 & 310 (5)---Criminal
tocedure Code (Y of 1898), S.345---Reinstarement Ill.\ClH(é"-"

a‘qmital by L()H'puundmg d//eu(c of mul(lcru—f’uwnem (_)j b’udal -i-

ter’ rhe respondem was convuted under r/ze c/xarge o[ murdcr BanA

e

5,,; 'I's remstarc f'zmz uz vrwu’ cz/rer }te was acqmrted of the c/:urge but
reinstated him in service---

?_Nemnh cast umm /um»«—(’om:u’ton 01‘ resp(mdﬂnr in murder was the
wz!v ground on which he had been removed from service and that
{gro'und had subsequently disappeared through his acquittal, making
Aim re- emerge ay a fit and proper person entitled to continue with his
ivice--~Even “order of removal of respondent from service had
rvided thar s case would be con sidered by competent authoriy for
s reinstatement i service i cuse he was acquitted of the criminal
‘lrgc-«!\espondeur was justified in - claiming his reinstatément in

m;sscd. [;)p. ’)4 70 5] &

Shehzad Abmad alias Mithu and another v. The State 2005
B3 1316 and Muhamimad Siddigue v. The State PLD 2002 Lah. 444

of adiniesh) Service Tribunals Act (LXX of 1973)---

ent, vbj;::j& _ ' :

ice, after e was acquitied from murder case---Service Tribunal
ded the appead filed by civil servant and reinstated hin in service---
o raised by cmployer/bank  was  that appeal” was  barred by

grice upon earning acquittel from {}w'compe{ent criminal court---
'fp."cme Court declined 1o uucrjwe (r r/ze judgmen( pas»ed by Service
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heen a futile attempt on the part of civil servant (g cl:alleniﬂf { ;
removal from service before carmng acquittal in the relevant CIIEUSS e I
case---1t was unjust and (Jpp/essne to penalize civil - scrvan? ﬂ;'x» = ’l
Jiling his departmental appeal before earning his acquittal in cg"' \
case which had formed the foundation for his -removal jrom““' ; }
Appeal hefmc service Tribunal was not harred by I'rmtaz‘:on [‘ ;
%
w i'beneﬁts but
s ‘1621999 Tt
SR |
. ’ﬁ .r
_ ‘?5*4 : f
Mudassar Khalid Al)!)ass, PD.A.G. (On Court noticc). v
Date of hearing: 8th Apirt, 2010, % ient rendere
i Siled by the aj
JUDGMENT 1000 whercin
following poir
.\I SAEED KHAN :\H(\‘S/\ J.-+The appun in hand lhro
Up an issue wh ch has never been brought up before this Court. carhs () Whether
and. thus. the ¢ axc m hand is a case of {irse i impressien. ‘The lacts lezd : ;time barr:
o filing ol this d{)]}Cdl are quite simple and admit of no 1mblgu1tv bu ek : ‘Whether
question raised before the Conrt is novel and, therefore. the sam B
been .l(ix.lldCJ to by us with acute consideration. ' : ‘Dlya.t am
. acquitted
2. Mumitaz Khan u.\lw.nxd( n[ was o Mobile Credit Officer scr\“ 2 person, w
“with the uuulmiu va"lnpr ienl Bank ol" Pakistan whcnh ) vﬁtrﬂpinstated
implicated in .a case of murder ih ough FLLR. No. 327 rcglsi c’[l‘ o Wheth
Police Station Nauyang, Dl\tllf.l Lakln Marwar on 8-9- IQ‘)I in 'resp;a& n 43 cther ;
" , - 2 -accusatior !
an offence under section 302, P.R.CL oread with section, 34, P, P_C%*A! ‘
resuit of trial of that criminal '...‘.;l\\(, the respondent was conw SRl Whether i
by the learned Sessions Judge, Lakki Marwat for an olltm.c UNdEERE Csconvicted
section 302, P.P.C. read with section 34 P, P.CLvide }udvmtm daug'u :
P51 10035 ad was sentenced B 11\1[)'1\011!“.u.l tor file and a ﬂne: Hence, th i
Rs 40000 or in delault ol payment  whereof 1o uxidcggO*' We have | |
rmprisonment {or five years. The respondent preferred an appea | X

regard but his appeal wag dismissed by the Peshawar Fligh Cour ‘
Tsmail Khan Beneh 'vide judgment handed down on 1-4- I998.‘.‘? ,~:°5'- . ,;jlﬁhas bee

hcan mrmmcd tnal lhc !‘C\p('mdtﬂl had not szHCHQL(l Im conwc_mn‘ e ]udgment pass

frl““

an appm mm\ had hccn submii l(.‘tl by h:m lemc lln. lcarne

fudge. Lakki Marwat seeking his acquittal on the basis of a com 4pon.by
arvived e between him and the beirs &l the deceagedd Th'nr.mnh
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uge on the basis of compromise. On the departmental side’ the

had already been convicted and sentenced by the criminal Court on
¥charge .of murder and the respondent submitted a reply thereto on

1996. In view of the respondent’s already recorded conviction on
ifom service on 3-3-1996. After carning his acquittal from the criminal
sirt-on the basis of compromise - the respondent filed a departmental
meel on 12-10-1998 seeking his' reinstatement. in service with all the
gtk benefits but that appeal was dismissed by the competen‘t.authority

Whederal Service Tribunal, Islamabad in that regard which appeal was

et lowed by a majority of two against one by the Federal Service
fibunal, Islamabad vide judgment dated 3-7-2000 and the respondent
35 ordered to be reinstated in service with all the back benefits. That
Wgment rendered by the Federal Service Tribunal, Islamabgd had been
sailed by the appellants before this Court through C.P.L.A. No.1391
2000 wherein leave to appeal.'was granted on 14-2-2002 to consider

ke following points: -- - ' |

1and throwig: , ; . _

ourt earlizty} “(2) Whether the appeal before the Federal Service Tribunal was not

cts lead time barred? - o

Uity bm,. Whether a convicted person, who is released after payment of

1¢ samee

- Diyat amount, could be said or could .be declared as a person
acquitted honourably and ‘in that ’eventu‘ality, could” such a
person, who is released on payment of Diyat, was liable (o be
- reinstated into service? '

Whether the payment of Diyat absolves a person from the
. accusation of murder? and ‘

. Whether the respondent .was an acquitted person or was a
- convicted person even after the payment of Diyat?”

Hence, the present appeal before this-Court.

have-gone through the record of this case with their assistance.

It has been argued by the learned counsel for the appellants that
sxjudgment passed by this Court in thé case of Dr. Muhammad Islam

Govérnment of N.-W.F.P. through Secretary Food; Agricultural, Live
kand Cooperative Department, Peshawar 1998 SCMR 1993 and
& upon by the Fegderal Service Tribunal, Islamabad in the impugned

spondent was served with a show cause notice on 22-1-1996 as by then

2% charge of murder by the criminal Court the respondent was removed -

_}5.2672-1999. Thereafter the respondent preferred an appeal before the

3..- We have heard the learned counsel for the parties at-.some length

e ot sttt e e o 2 4 4 o eesem
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~provisions of seclion 53, P.P.C. Diyat. s a form of punishment @93 7
was also held so in the case of Shehzad Ahmad alias Mithu and -anofhetks
v The State-2005 PCr.LJ 1316. and, thus, ‘acqu Sihes
respondent-in the case of murder by payment of Diyat to the heirs;0fs 2
dececased had not washed away the blemish of the respondent regardh ‘
his being 2 punished “person and such blemish had rende"gg* it
incapable of pressing ‘nto service his acquittal for the p\j;rposc-.off;s;‘cﬁgi
ceinstatement in service. 1t has further been argued by him {h o
compromise entered into by the respondent on the charge of:
amounted (o admission of C

guilt on His part, as held in the.cases
Viuhammad- Siddique v. The State PLD 2002 Lahore 444, and; s
even otherwise offends against public policy 10 reinstate a~-pp'r_{_§§§ﬁy
service who 1s a self-condemned murderer. The learned Qounsel-{fggj”f'}" ;
appellanis has lastly -argued that the departmental appeal fited byl
respondent was barred by . time- and, ‘therefore, the Federal. §
Tribunal, 1slamabad ought to have dismisse‘d his appeal on this s‘co'f
support of this submission the learned counsel for the appellants
placed reliance upon :

ine cases of The Chairman P.I.A.C. and othéts:
Nasim Malik PLD 1990 SC

others 2007 SCMR 513.

ek ) .
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951 and Muhammad ‘Aslam-V. WAPD

the learned counsei for the respbndéﬁ
| (hat the entire controversy presented before the F

lslamabad and also before this Court rega:
dent on the basis of paying Diyat to the: bl
qceived because the respondent had earncdid
Al-i-Sulh to the heirs of the deccascd%gpm :

- s As against that

maintainec
Service Tribunal,
; ~acquittal of the respan
S : ihe ‘deceased is misce
f - acquittal after paying Bad
' section 310, P.P.C. and not upon payment of
a punishment contermplated by the prox{isigrs

= that Diyal may be
section 53, ©.P.C. but Badal-i-Sulh is surely not.a punishment menticraiRs:
calibef

in that section. He has also argued that the _rcspondcm’s appeal:oel
‘e Federal Service Tribunal, lslamabad had been filed well wilhirsbess
period of \imitation and in the comments submitte
before the,cheral'Scrvi’ce Tribunal, Islamabad no objecuon}ﬁ“ﬁ‘d. *
raised by them regarding the appeals filed by the respondent beforet
Service Tribunal or pefore the departmental authority bemg{{i :
tme. He has further maintained in this respect that_'ther.ef_ffx,ﬁwow
available on the record of .this case to establish that the res?ggw
appeal filed before the departmental authority was barred by timesor

objection had ever been raised before the d-ep'artmental'authgfi':t

regard or that the <aid” appeal had -‘been dismissed on thes ound

limitation. The learned counsel for the respondent Thas gone- QA0

Cthat no-allegation had cver been jevelled against the responden 3
- -~ - _awiru ar imoropriety b)'hlm:fn‘
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acquittals? All
no aCQUitt&lSa '
has not drawn

compounding of the offence and such compounding had come abou: '

the basis of acceptance of Badal-i-Sulh by the heirs of the deceased
the respondent. It is true that Diyat is one of the forms of punis u‘.
specified in section 53, P.P.C. but any discussion about Diyat has.
found by us to be totally irfelevant to the case in hand because
respondent had not pald any Diyat to the heirs of the deceased but bc -
in fact paid Badal-i-Sulh to them for the purpose of compounding of g
offence. It goes without saying that the concept of Badal-i-Sulh is t
different from the concept of Diyat inasmuch as-the provisionsig
subsection (5)  of section 310, P.P.C. and the Explanation attachg@.
therewith show that Badl-i-Sulh is to be “mutually agreed” between kégardmg the status ¢
pa‘rties as a term of Sulh between them whereas under secvtion 53, PR i\l acquittals are !
Diyat is a punishment and the provisions of section 299(e), P.P.C. Leondent 'in the pr
section 323, P.P.C. manifest that the amount of Diyat is to be fixed ount of his acqu
the Court. The whole edifice of his -arguments "built by the learnss "ﬁsslon made abc
counsel for the appellants upon Diyat being a form of pumshmcnt' X

b this case the PT
thus, appeared to us to be utterly mlsconcewed ;ppellants have be

finelevant to the cor

The said P
ctatement in serv.

8. The provisions of. the first proviso (*subsec'tion (1)
section 338-8, P.P.C. clearly contemplate acquittal of an accused pers
on the basis of compounding of an offence by invoking the provisions ¢ meuams based uf
section 310, P.P.C. and the effect of such compounding has alsobcva 1500 who, by virt

clarified in most prlmt terms by the provisions of subsection (6)01‘ " aderaned murder
section 345, Cr.P.C. in the following words:-- 4 issue from div

learned counse
ﬁnys that a com
bins of admission

. 10. As régards

The composition of an offence under this section shall have &

etfect of an acqmttal of the accused with whom the offenccb.ﬁ
been compounded

9. The legal provision mentloned above leave no amblgn\t
room for doubt that compounding of an offence of murder upon paynﬁ
of Badal-i-Sulh is not a result of payment of Diyat which is a form
punishment and that such' compounding:of the -offerice leads to- no'”"!
but an acquittal of the accused person. It has already been clarlﬁed y
this Court in the case of Dr. Muhammad Islam v. Governme
N.-W.E.P. through Secretary Food, Agricultural,  Live Stock
Cooperative Department Peshawar 1998 SCMR 1993 as follows:--

use, Be that 2

‘We are inclined to uphold the above view inasmuch as :ﬁb‘nerates‘ the a

acquittals even if these are based on benefit of doubt am
Honourable for the reason that the prosecution has not'succe'e_dé%
to prove their cases against the accused on the strength
evidence of unimpeachable character. It may be noted that ‘the
are cases m whmh thc Judgments are recorded on the basxs

refoxs acqlllt

Iaxmc Junst“‘
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acquittals? All acquittals are certainly honourable. There can be
no acquittals, which may be said to be dishonourable. The law

~ has not drawn any distinction between these typeé of acquittals.”

The said precedent Case also  involved " a question  of
service of an accused person implicated in a criminal
by the criminal Court and this Court had
d no shades and there ‘was no’ concepl of
ttals. 1t had specifically been noted by
1d also be cases involving acquittals.

nstatement in
g s¢ who had been acquitted
flh,e clared that an acquittal ha
talljl inourable or dishonourbale acqui

B9 is Court in that case that there cou

agbe_§ taiit the basis of compromise between the parties and after raising a query
iy §garding the status of such acquittals this Court had hastened to add that
PELLERON acquittals are certainly honourable”. If that be the case then the
espondent 10 the present case could not be stigmatized 0f penalized on
S\ scount of his acquittal on the basis- of compromise. In view of the
learnsel; 5 fiscussion made above and also in view of the novel situation presented
‘nt bas _this case the prebede‘m cases cited by the jearned counsel for the

pi)ellants have been -found by us 1o pe missing the ‘mark, if not
melevant to the controversy in hand. : g
ssion made by']the learned’ counsel for the

tsions of ppellants based uporn the issue Of propriety of reinstating in service a
'139.,b°?°-f petson who, DY virtue of compounding of an offence of murder, is a self-
n {6) Q-f: wndemned murderer we may observe that we have pondered over the
aid issue from diverse angles and have not felt persuaded to agree with |

e learned counsel for the appellants. Experience'shows'that it 18 not
ways that a compromise 1 entered into by an accused. person on the}

;__baSis of admission of guilt by him-and in many cases of false implication &
S rspreading the net wide by the complainant party accused persomsy’
iguity of:& wmpound the offence only to get rid of the case and to save themselves

n payment| < fom the hassle or trouble of getting themselves acquitted from Courts of!
sive and Jong legal battles. Even in the present

‘ hw after arduous, expen
to nothingl <Zvnase the r'esponde'nt_and,his‘brother were accused of launching a joint
larified by} tasault upon the deceased upon the bidding and command of their father

4 before the learned trial  Court the -respondent’s prother had
~maintained in unequivocal terms that he alone had murdered the deceased
d the respondent and their father had falsely been implicated in this
ase, Be that: as it may, un ultimate acquittal in a criminal case
onerates the accused person. completely for all future purpose vis-a-vis
tie criminal ' charge against him as is evident from the concept of
gurefois acquit embodied in section
guariateed Dy Article 13(ay of the Constitution of [slamic Republic of

Pikistan, 1973 rand, according to our humble un‘der'standing' of the
‘ _ T Tiaa aF Qulh (compounding) in respect of

W o

dperson™s3 - 19 As regards the submi

403, Cr.P.C. and the protection|g
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, E&ty this case the precedent .cases cited by the learned counsel for the
mpellants have been ‘found by us to.be missing the mark, if not

.lbsectiogl '(1),.1{55' mrelévant to the controversy in hand. ‘ _
' accused persay + 10. As regards the submission made: by'the_ learned counsel for the
cappellants based upon the issue of propriety of reinstating in service a
prson who, by virtue of compounding of an offénce':of murder, is a self-
sondemned murderer we may observe that we have pondered over the
.?'iaid issue from diverse angles and have not felt persuaded (0-agree with

“the learned counsel for the appellants. Experience shows that it is not

ng has also lw
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figbasis of admission of guilt by him and in many cases of false implicat.iq'n
ior spreading the net wide by the complainant party accused persons
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no. ambiguity, o tompound the offence only fo get rid of the case and to save themselves
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tich is a form effds; :
.  Botmgt s %f'c'asc the respondent and his brother were accused of launching a joint
been Ck“";iﬁ"d:?}’_f; asault upon the deceased upon the bidding and command of their father
Government.of i¥d pefore the learned trial Court the respondent’s brother had
meintained in unequivocal terms that he aiofie had murdered the deceased
z:and the respondent and their father had falsely been implicated-in this
inasmuci;_as'} g.,,case Be that ' as it may, un . ultimate acquittal in a criminz‘tl cas.e
it of doubt: grjugeeronerates the accused person completely for all future purpose vis-a-vis
{ﬁtﬁe criminal charge against him as is evident from the concept - of
xautrefois acquit embodied in section 403 Cr.P.C. and the. protection

guataiteed by Article 13(a) of the Constitution of. Islamic ‘Republic of
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as a general rule that compounding of an. offence invariably amoupis
admission of guilt on the part of the accused person or that an. 4 i
earned through such compounding may have ramifications s
spheres of activity of the acquitted person’s life, including his sez
employment, beyond the criminal case against him. We may ¢
that in -the case of Dr. Muhammad ‘Islam (supra) this Cc’i’\
categorically observed that «All acquittals are certainly hon:
There can be no acguittals, which may be said to be dishonourab
law has not drawn any distinction between these types of acquitta

fitimad Aslam
fdcounsel for
Ehotext that. the
{19-1998 and |
bwihin three w
heen a futile
from servit
d, thus, in t

“unjust  ai
sway of those observations made by. this Court” would sut s departm
encompass an acquittal obtained on the basis of compounding: Qi

‘ ‘ case whic
offence. Tt is admitted at all hands that no allegation had been ' -
against the respondent in the present case regarding any i
irregularity ot impropriety committed by him ‘in relation to hisiselse ‘
and his acquittal in the case of murder had removed the only bl NERERENEd M2}0!
upon him. His conviction. in the case of murder was the only groui
which he had been removed from service and the said grot
subsequently disappeared through his acquittal, making him re-emer
a fit and proper person entitled to continue with his service.

11. It may not be out of place to mention here that cven the or
removal of the respondent from service passed on 3-3-199

expressly provided that the respondent’s case would be consider'cd,ﬁ' _ Present.
competent authority for his reinstatement in service in case he LAHORE
acquitted of the criminal charge. Thus, on this score as well we'l

found the respondent to be - quite justified 1n claiming ~
‘einstatement in service upon earning an acquittal from the. comp Mst. SF
criminal Court.

. ' . . , jiPelition No. 1
2. As far ‘as the submission made by the learned counsel fols ,
appellants regarding the respondent’s appeal being barred by tind
concerned suffice it to observe in this context that admittedt
respondent’s appeal before the Federal Service Tribunal, Istamabad

preferred within the requisite period of limitation. There is no mieH ';_Procedure '
available before us 10 .conclude “or hold that the resporde £115---Limita
departmental appeal was barred by time and, if so, whether the del “Art. 185(
the respect, if any, had been condoned or not and on what basis te ‘

Revision ap

appeal had been dismissed. The ‘order of dismissal of the, respodd Court de

appeal by the departmental authority did not mention that his ap
been filed beyond the period of limitation ot that the same was di
on (he ground. We have further noticed that no such objection hadfi
raised by the appellants vefore the Federal Service Tribunal, lsl".’A

As the assertion of the learned ¢ounsel for the appellants regar i
respondent’s departmental appeal being parred by time does.
support from any document prpduced before us, therefore, ;

l-:.l' A .!Y'\ the f‘AQ&S"O

{e’d person
"z&u reness I



. : i ' Lahore Development Authority v. | ' SC 705
ONS Vol. LY Sharifan Bibi (Javed Igbal, J)- |

g'ﬁ&il’maﬂ P.LLA.C and others v. Nasim Malik PLD 1990 SC 951 and.
Mhammad Aslam v. WAPDA and others 2007 SCMR 513 cited by the
h&med counsel for the appellants in that regard. We may aiso observe in
(332 context that the respondent had been acquitted in the
$122-9-1998 and he had filed his departmental appeal on 12-10-1998,
towithin three weeks. of his acquittal in the crimin

_ al case. It would
e been 4 futile attempt on the part of the respondent to challenge his

e simmoval from service before earning an acquittal in the relevant criminal
e dishonourable. T Sne and, thus, in the peculiar circumstances of this ¢

es of acquittals”, The j_"-‘3}01b'e'ur;just and oppressive to’ penalize the respondent for not
‘U would surely 0 éd8iine his departmental appeal “before earning -his acquittal in the
compounding”of egit¥aminal case which had formed the foundation for his removal from
ion bad been levelled/iiBmice. S - | '

arding any illegal
celation to his servite]
1 the only blemish ci
as the only ground de
the said ground ‘had
king him re-emerge s
5 service. o

amifications qua 4l

. criminal case|’
cluding his service or

—

3. For what has been discussed above this appeal is dismissed and
4& impugned majority verdict rendered by the Federal Service Tribunal, |4
itimabad on 3-7-2000 is upheld and maintained. 4

Appeal dismissed.
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icore as well we have
:d in claiming his
il from the competeat]:#

il Petition No. 1450-L.of 2005, dechded on 30th Marc{, 2010,

(On appeal from the order dated 26-5-2005 of fit
d in C.R, No.3 9°0f 2001).
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