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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

s

Service Appeal No. 665/2020

Date of Institution = ... 24.01.2020
Date of Decision ... 29.03.2022

Waqif Khan son of Raza Khan R/O Kérkani Banda Katlang
District Mardan. o
- (Appellant)

VERSUS

The Secretary Education Khyber Pékhtunkhwa at Peshawar and
four others. | |

(Responden_ts)
Muhammad. Sabir Khan, :
Advocate ... For appellant.
Muhammad Riaz Khan Paindakhel;
Assistant Advocate General ... For respondents.
Salah-Ud-Din Member (J)
Rozina Rehman : ... Member (1)

JUDGMENT
ROZINA REHMAN, MEMBER (J): The appellant has invoked the

Jurlsdtctlon of this Tribunal through above tztled appeal with the prayer
as copied below:
“It is therefore humb‘ly orayed that by acceptino the
~ instant appeal, the lmpugned order of the respondent

No.2 may kindly be set asude and the appellant may be

e R e .
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reinstated in his service alongwith all back benefits and
salariesf"

2. The relevant facts leading to filing of instant appeal are that

appellant was serving as Sweeper in Government High School

Babuzai Katlaﬁg, District Mardan. He was implicated in case FIR

No.271 registered at PoIicé Station Katlang, Mardan U./S 9 ('C)‘of :

CNSA on 21.05.2017. He was tried and convicted by the Trial Court

and was sent to judicial lockup. He impugned the conviction before

the Peshawar High Court, Peshawar which was allowed and

conviction was set aside. In the meanwhile, major penalty of removal

. from service on the sole ground of his conviction in a criminal case

was imposed-upon him. He, therefore, moved an application to the
respohdent No.2 for reinstatement just after his acquittal which was

turned down, hence, the present service appeal.

3. We have heard Muhammad Sabir Khan Advocate for appellant
and Muhammad Riaz Khan Paindakheil, learned Assistant Advocate
General for the respondents and have gone through the record and

the proceedings of the case in minute particulars.

4, Muhammad Sabir Khan Advocate, Iéarned counsel appearing
on behalf of appellant, inter-alia, submitted that the impugned orders
are illegal, agéinst law and facts as the appellant was not treated
according to law and rules. He contended that the appellant was
discriminated and given step motherly treatment as no charge sheet
with statemeht of allegations and show cause notices were

communicated to the appellant and no proper inquiry was conducted

in the matter. He submitted that the appellant was not provided

e e . e
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proper opportunity of  personal hearing and he was condemned
unheard. He, theréfore, requested for acceptance of the instant

appeal.

5. Conversely learned AAG submitted that the appellant was
charged vide FIR No.271 dated 21.05.2017 at Police Station Katlang,
Mardan and was convicted by a competent court of Law. He
submitted that he was treated according to law and that the orders of

the respondents are legal and that he was punished according to law.

6. After hearing the learned counsel for the parties and going
through the record of the case with their assistance and after

perusing the precedent cases cited before us, we are of the opinion

that during service, he was charged in case FIR No.271 dated

21.05_.2017 registered at Police Station Katlang U/S 9 (C) of CNSA. He
was arrested and tried. It was on 26.06.2019 when he was convicted
and sentenced to undergo rigorous imprisonment for five years with
fine of Rs.30,000/-. He impugned the judgment of the Trial Court

before the august Peshawar High Court, Peshawar and it was on

26.09.2019 when his appeal was allowed, impugned judgment was

set aside and appellant was acquitted of the charge leveled against
him. Soon after earning acquittal on 26.09.2019, he filed
departmental appeal on 24.10.2019. The assertion of the learned AAG
regarding the departmental appeal being barred by time does not find
support from any document. He filed appeal after earning acquittal
within 30 days. It would have been a futile attempt on the part of

appellant to challenge his removal from service before earning
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‘acquittal in the criminal case and it would be unjust to penalize the

appellant for notﬂlmg his depattriiental appeal before earning his
acquittal in the criminal case which had formed the foundation of hié
removal from service. It has been held by the superior fora that all
acquittals are certainly honorable. There can be no acquittal which
may be said to be dishonorable. Conviction of the appellant in the
case of narcotics was the only ground on which he had been reméved
from service and the said ground had subsequently disappeared
through his acquittal, making him re-emerge as a fit and proper
person entitled to continue his service.

7. It is established from the record that charges of his
involvement in narcotics case ultimately culminated in honorable
aéquittal of the appellant by the competent court of Law. In this
respect we have sought guidance from 1988 PLC (CS) 179, 2003
SCMR 215 and PLD 2010 Supreme CouArt, 695.

8. It merits a mention here that neither charge sheet with
statement of aliegations nor show cause notice was ever served upon
appellant. No inquiry was conducted and the appellant was removed
from service just on the strength of conviction by the learned Trial
Court. Admittedly, he was conderhned unheard as no opportunity of
personal hearing was ever afforded to the appellant.

9. For what has been discussed above, this appeal is accepted

and the impugned order dated 22.07.2019 is set aside alongwith

lother orders on the appeal of the appellant and the appellant is

reinstated in service with back benefits from the date of his arrest in
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the criminal case.-Parties are left-to bear their own costs. File be

consigned to the record room.

- ANNOUNCED.
- 29.03.2022

5

(Salah-Ud=Dim)
Member (J)
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f 29.03.2022 Appeliant present through counsel.

- fly - . Muhammad Riaz Khan- Paindakheil, learned Assistant
' “_,/': | | B Advocate General f_brrespondents present.

S ", .Vide our judg:ment of today /of this Tribunal ’placéd on.:

f f’ilole,.) thIS ap)pealh’ is accgpted a?d the impugned order

22.07.2019 is set aside alongwith 6ther orders on the appeal

—— _'jq of fhe appellant and the appellant is reinstated in service with

back benefits from the date of his arrest in the criminal case.
Parties are left to bear their own costs. File be consigned to

the record room.

ANNOUNCED.
29.03.2022

)7

(Salah-Ud=Diny
Member (J)
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21.10.2020  Mr. Inayat Malik, Brother of appellant on behalf of the

| _appellant |s present. Mr. Kablrullah Khattak, Additional Advocate
General is atso present

Neither written rep!y on behalf of. respondents submltted

“nor any representatzve of the department is present despite

issuance of notices vide preceding order sheet dated 31.08.2020.

Aga'in notices be issued to the respondents for ‘submission of

C

written reply/comments for 09.12,2020 before S.B.

e,

4

e

" ‘(Muhammad Ja
Member (Judicial)

09.12.2020 AppeIIant in person and Addl. AG for the
| _ respondents present.
Learned AAG is rtqurred to contact the respondents
and facmtate submission of requisite repIy/comments on
| 02.02.2021 as Iact chance. ‘

_ | . Charrman
02.02:2021 - Appella win person and Addl. AG alongwith “Sajid

Superinterxient for respondents No. 1 to 3 present.

. R.épresentetive of the said respondents has furnished .
reply/comments.- Placed on file. Nemo on behalf of
respondents _No.‘f‘l4 & 5 nor their written reply/comments
received. The matter is therefore, assigned to D.B for
arguments on 10.05.2021. The appellant may furnish
rejoinder, within one month, if so advised.

. Chai an'

10.05.2021 - Due'to demise of the Worthy Chairman, the Tribunal is
non-functional, therefore, case is adjourned to
~30.08.2021 for the same as before.

Réatder
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07.07.2020 | Counsel for the appellant present.

Mr. Kabir Ullah Khattak leamed AddltlonaI Advocate

General for the respondents present. -

Again, request Was,made for submission of comments. -

Last chance is given. To come up for wrltten g

reply/comments on 31 08.2020 before S B

Member (J)

31.08.2020 Appellant in person present Mr. Kabirullah Khattak“ '

Addl AG for the respondents present

Written reply/comments not submitted. None present on"

behalf of the respondent department, therefore, notice be issued | '

to the respondents department for submission of written

reply/comments.

Adjourned to 21102020 before S.B.

“Member (E)




. -25.02.2019 Learned counsel for the appellant present. Preliminary

arguments heard.

The appellant (Ex-Sweeper) has filed the present service
-appeal being aggrieved against the order dated 22.07.2019
whgréby major penalty of removal from service was imposed
upon him and against the order dated 13.12.2019 through which

his the application for his reinstatement in service was rejected.

Submissions made by the learned counsel for the appellant,

need' consideration. The present service appeal is admitted for

NN ~’1"égular hearing subject to all just legal objections. The appellant is

| directed to deposit security and process fee within 10 days.

.e\.“ani ,,ebos‘ted " Thereafter notices be issued to the respondents for written

reply/comments. To come up for written reply/comments on

e - e=="13.04.2020 before S.B.
;ember

13.04.2020 . Due to public holiday on account of COVID-19, the case
s adjourngd to 07.07.2020 for the same. To come up for

Rfeader

the same as before S.B.



@ Form-A A
FORM OF ORDER SHEET
Courtof A
Case No.- 'éé S /2;02'0
S.No. Date of order Order or other proceedings with signature of judge
‘ proceedings
1 2 3
1- 24/01/2020 The appeal of Mr. Waqgaf Khan presented today by Mr.
Muhammad Sabir Khan Advocate may be entered in the Institution
Register and put up to theg Worthy Chairman for proper order please.
decrease i |
- |
). REG]SiﬁKfE -

This case is entrusted to S. Bench for preliminary hearing to be |

l
put up there on Q/_S/?G‘)»’/ZJZO "




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR
hPoea/ NO - 66572020
Wagqif Khan VS The secretary Education KPK at Peshawar.
INDEX .

S. No Description of Documents A-nnexure T Page
L] Memorandum of Appeal | \ —_ b
2. | Salary slip F A —('P
3 chuittal ordir of the appellant by B '

the Peshawar High Court. 1 _ 5’ —/ ?
4 Termination order C 6
5 Departmental Appeal D / ?
6 Qrder of the DEO on appeal | E &‘)
LJ : Wakalat Nama 2
} Appellant:
Through:

-
Muhammad a’iﬁZa
: Advocate. MM i
Dated: 24-01-2020 dall No, Liew '?”‘?So‘@? g

¢
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g BEFORE THE KHYBER PAKHTUNKHWA SERVICE
26 RIBUNAL PESHAWAR
MN& @S'}?‘/ 02-v

Wagqif Khan Son of Raza Khan R/o Karkani Banda Katlang District Mardan.

..................... (Appeliant)
K"iwhea Paidagulkhwa
VS Hiesviee Tribanal
Z1) The secretary Education KPK at Peshawar. Biary No. _Zﬁ
- : 4
J2) District Education Officer(male) Mardan, Dated 24

n/f”) The Director (E and S education) Mardan.
4) The District Account officer Mardan
5) Principal Govt. High School Babozi Katlang /W(’N"fda'% ’

[P URRR (Respondents)

APPEAL AGAINST THE UNLAWFUL TERMINATION ORDER OF
PETITIONER BY RESPONDENT NO. 3 ON THE BASES OF THE COVICTION
OF THE APPELLANT IN CRIMINAL CASE WITH OUT WAITING TO THE
DECESION OF THE APPELLAT FORUM AS THE SAME COVICTION WAS
DECLARED ILLEGLE AND WAS SET ASIDE BY AGUST PESHAWAR HIGH
COURT AND THE SAME WAS COMUNICATED TO THE RESPONDENTS
AND THE DEPARMENTAL - APPEAL OF THE APPELLANT FOR
REINSTATMENT AND RELEASE OF HIS SALARIES WERE TURN DOWNED
BY THE RESPONDENT NO.1 WHICH IS AGAINST THE LAW, RULES OF
CIVIL SERVENTS AND AGAINST THE POLICY OF THE EDUCATION
DEPARTMENT.

Esteemed Sir submitted as:

FACTS:

1. That the appellant is working as sweeper in ( BPS 4) in education department
dto-day

. KPK since 14/ 1/1993 and serving in Govt High School Babozi Katlang
%ﬂl L .
Megistyrmpy  District Mardan.

M\ >o

2. That the appellant has spotless carrier and has performed his duty with full
dedication and no complaint was ever reported by the superior against

him..(copy of the pay chp of the appellant is attached as Annexure A)

3. That on dated 21/05/2017 the (gﬂpé’m f:v.mws%sely charged by the local
police vide FIR No 27 1 U/S 9 C CNSA at Police Station Katlang, Mardan.

262p
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. That the appellant was released on bail and then the trail was conducted and
the learned Trial Court illegally convicted the appellant and was sent to
Judicial lockup on 24/6/2019.

5. That the appellant impugned the illegal conviction of the learned trail court

‘ béfore.the Peshawar High Court and the same was allowed and the conviction

of the appellant was set aside by the Peshawar High Court on 26/9/2019 and
declared the appellant being innocent.(copy‘of the judgment of the High Court -

Peshawar is attached as annexure B)

6. That the respondent No.3 imposed major penalty of removal from service on
the sole ground of his conviction in false case without waiting for to the
decision of the appeal of tlze appellant before the High Court on 22/7/2019
vide letter 8594-97.(Copy of the impugned order is attached as annexure C)

7. That after the acquittal of the appellant and after his release from lockup the
appellant moved an application to the respondent No. 2 for reinstatement and
releasing his salaries but the respondent No. 2 turn downed the
application/appeal of the appellant without any legal justification vide letter
No.14738 dated 13 December 2019, '

(copy of departmental appeal and order is attached as annexure D and E)

8. That the appellant has served for more than 26 years and on the bases of
illegal conviction which has already been set aside by the competent court and
cven then the application of the appellant was not accepted and was deprived

the appellant from benefits of his long service.

9. That both the orders of the respondents are illegal and not maintainable and

also against the service rules of civil servants.

10. That the appellant is civil servant and this honorable tribunal has jurisdiction

to entertain the matter

RAYER:

It is therefore, humbly prayed that by aécepting the instant appeal, the impugned
order of the respondent NoAd may kindly be set aside and the appellant may be
reinstated in his service along with all back benefits and salaries. Any other

consequential relief which the tribunal deems fit and just may also be granted.



Dist. Govt. NWFP-Provincial
District Accounts Office Mardan A
Monthly Salary Statement (May-2019) AT\,)L

. 3
Personal Information of Mr WAQIF KHAN d/w/s of RAZA KHAN
Personnel Number: 00127820 CNIC: 1610117653637 ) NTN: 0
Date of Birth: 01.01.1971 Entry into Govt. Service: 14.01.1993 Length of Service: 26 Years 04 Months 019 Days

Employment Category: Active Permanent

Designation: SWEEPER 80003509-DISTRICT GOVERNMENT KHYBE
DDO Code: MR6115-PRINCIPAL G.H.S BABOZAI KATLANG MAR
Payrol! Section: 003 GPF Section: 001 Cash Center: 0
GPF A/C No: EDUMRO009217  Interest Applied: Yes GPF Balance: 95,354.00
Vendor Number: - ‘
Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil BPS: 04 Pay Stage: 23
Wage type Amount Wage type Amount
0003 | Subsistance pay 17,820.00 1000 |} House Rent Allowance 1,458.00
1210 | Convey Allowance 2005 1,785.00 1300 | Medical Allowance 1,500.00
1516 | Dress/ Uniform Allowance 150.00 1567 | Washing Allowance 150.00
2148 | 15% Adhoc Relief All-2013 423.00 2199 | Adhoc Relief Allow @10% 288.00
2211 | Adhoc Relief All 2016 10% 1,457.00 2224 | Adhoc Relief All 2017 10% 1,782.00

Deductions - General

Wage type Amount . ! Wage type Amount

3004 | GPF Subscription - Rs 830 -830.00 3501 | Benevolent Fund -300.00
3609 | Income Tax -166.00 3990 | Emp.Edu. Fund KPK -60.00

Deductions - Loans and Advances

L.oan Description Principal amount Deduction Balance
6505 GPF Loan Principal Instal 108,000.00 -3,000.00 75,000.00
Deductions - Income Tax
Payabie: 1,000.06 Recovered till May-2019: 834.00 Exempted: 0.02 Recoverable: 165.98
Gross Pay (Rs.): 26,813.00 Deductions: (Rs.): -4,356.00 Net Pay: (Rs.): 22,457.00

Payee Name: WAQIF KHAN 4 -

Account Number: PLS000000013215 !
Bank Details: NATIONAL BANK OF PAKISTAN, 230884 KATLONG, MARDAN KATLONG MARDAN, MARDAN

Leaves: ~  Opening Balance: Availed: Earned: " Balance: * . i
Permanent Address: VILL KHARKANI MARDAN PO KATLANG DISTT MA
City: MARDAN Domicile: NW - Khyber Pakhtunkhwa Housing Status: No Official
Temp. Address:
City: Email:

(130696/24.05.2019/09:30:38) 2) All amounts are in Pak Rupees 3) Errors & omissions excepted

i
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" The State,

| CASE FIRNO.271 DATED 21.05.2017  * s
‘CHARGE UNDER SECTION 9-C CNSA
PSS K_atl_ang, Mar d(m. '

Appeal U/S 48 CNSA 1997 r/w 410 CrP C
against the ordex and juwment of Mr. Azu
Munammad ASJ, Katl ng chtu] 24 06. 2019
whereby the 'tppellan qu convncted and
“sentenced u/s 9-C CNSA of 1997 for rigorous
'lmprasonment for 5 years m’t; wnth a f‘ne of
Rs.30, 000/-, or ini default of payment of f'ne
appellant sllall further s»uffc;r imprisonment

for three months.

A Praver-in-Appeal:

On acceptance of tlns appeal the or del
uzd m:puvned judmn(’nt of -Mr. Azu,
,tfuhammrzd ASJ Krr!lmzo ]i/[m dan wde
cated 24. 06 201 9, may luntlly he set as:de

aind - Ilze appellanr map gmuouslv be

&)

\/ o

%ﬁ‘” TE$‘FED

T EesmNER

acquitted from the clmtrfe(! Ieveled

against then. -

- CrAB25 2019 Wagif vs state full USB 21PG
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| Re_spec(ﬂ!ll_}: Shewéﬂi; '

That the ~above named dppPHant have been 1nv0{ved uﬂd

arrested by the lom} Pohce of POlICG Sta‘uon Katlang in case' -

vide FIR No 271 dated 21.05. '7017 Tl

- commonest mvestwa’non on completlon whereof complete

Challan was sumetLed in the court of leamed Addmonal.

local police :

the appellant, consequently the appellant was convicted and:"

sentence by leﬂmed AST Katlang vide oLder dated 24.06. 2019 |

(Attested’ copy of ] udgment are: attached as. Anne\mc “A’ ’)

- That being agorleved from the aforesaxd ordex and judgment of

Courl fOl sctung asnde the order and Judgment of the lower

E fcrum on- thc fo]low;ng grounds inter ’kll"tb
GROUNDS

That Lhc 1mpugned order and" ;udgrrent of the learned . AST‘

Katlang, is against ]aw facts and matenal on rccord and based

on mls-rc_admg and :non?reqdmg of- cv1dcnpe, nence,-not ‘

maintainable.' g ‘ :

“That on the ba31s of the- ev1dencc on reco1d the i 1mpuaneo ordel .

- has not, apphed his- mlnd while pwssmz 1mpugncci gudgmunt

the learned ASJ Katlang, the & ppellant approaches this Hon’ ble i

where a pom and mnocent erscm h"we been conv,cfecl for no .

| offence.’

That no recovery of alleged nmcohcv has been affccted ﬁom _

the immediate/ mtelhcrent possessmn of the’ appellant nor. ‘the -

aUeged recovery was affectcd on the pomtatlon of appulant

and Invmg no. connectlon with the alleged recovery of 'ﬂleEIBd ~
‘ HaICO.ICS nexthel the’ allcoed conlraband W'lS waived. or scaied :

~ at spot, nor thc TECOVery - memo was 1)1ep'ued on the spot as

- Contro! of Narcotics Subbtanc.es (Govemmem Analys1s) Ru;es .

2001 e o

é“

N : : - el ""C‘"-" s
L B /s??‘vgrmghcoun

S
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such v1olaled the -mandatory plowsmn of Rule- 4(1) oi the .

P

B

Sessmn Judge Katlang wheu, thc charge was framed agam& -

~and Judcrment is not sustamab]e and the- Tearned Trial Ccm*t R

s . N . :
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I

justice, hencc not mamtamable at all

“inspire confidence.

That the pi'c‘)secutioh is very ruch falled in’ order fo bri:ng-. S
* home guilt to the accuscd/ appcll'mt as the. ev1dcnce produced_ ' X
by the prosecu’uon is full of materlal and fetal contmdlctlon oo
| dishonest 1nvest1oat1or1 and Improvemenl lack of corrobomtmn o
lbetween the statements of PWs and. onnss;on as such not -
“worthy of lehance and, therelore conwcuon carmot be made‘ "

on such ﬂlmsy, doubtful and mcwdlble ewdencc

‘That the mvesug'mng agency dld not bothered to find out any y
: connectmg ev1dence to lml( the appellams in the crime, and it

is now well settled prmmpal of law and the august bupreme

. Court of Pakxslan in the case “Nek Muhamm'ld & mother

Versus The State” reporled in PLD 1995 Supwme Court“" ‘

517(b) held that

“11{el'c recbvery- 'bf contrabands a:‘ﬁé[é&i from a
place or a vehicle ~(Ioe§ not. autb:ﬁafically
connect an accused/ pelson wth suc’l ar ticles
tnless pr osecution succeeds in showmo that he

had a conscioys possession of the same”.

That the appellant was:- convicted on. a -‘Veiy‘-fhighly ﬂim‘Sj/,’_ ;

doubtlul and mterested ev1 ernce of the: prosecunon hence, the' L

law.

 That the 1mpugned ordel and Judgment o[’ the lcamcd
- Subordindte - Court ‘is man1£cstlv wrong and the ewdence

produced by the prosecution’ does not conncct the 1ppeiiam I

with tue commission of offenc'e

That ine 1rnpugned Judgrnent whlch is based on surmises and
conjectures is the result of mls-reaclmg and non- eading, of °
ewdence avallable on the record ‘and the 1mpugned order. and ’

judgment of the lcamed I'rml Court IS agamst law fact and :

~ That the prosecuuon story as aetup in the I' IR and thc: deposcdv

before the Trial - Court are quite d;i“ferent mcfcne J;_I’OCS not

| CrAB25 2019 Wagif vs state full USB 21 PG - -

o %

conviction of the appellanjs are. not sustamable in the cye of ST
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K. . Thata gréat nuinber of ;major-dismepancies in the statement_of |

_Dated: 28.06.2019 -
"CERTIFICATE:

. 'favour of p1osecuuon

~accordar1ce with well estabhshed prmmples setup by thp

- mlscamacrc of Jushce

: That on puor pemnssmn of this Hon b]c Court the appellanls

' m'ly aroucd the other cYrounds at the time of argumcnts

“the ch'lrge leveled acamst 111m

“That the sentence awarded to. the appelhnts is. capncnous and is

based on pLGSUl’nplIOH supposmon COUJCC‘L’UI‘CS and sunmscs

PWs have Been brought on record to she]tersd the pro:se_cutiOri' B

testimony.

failed to prove his—'_ ca,sé; -'aga:i‘nsvt: the 'appéilahfs, beyond . any |
reasonable ground, and’ the’ lea1néd'Trial ~Court instead . of

‘cxtendmg benefits of doubts to the 1ppellams havc absolved i in

~ That the appellants are quite innocent and the prosecution has -

That the leamed Tnal Court has made a subjccted appr: oqch lo -

the case and has not’ assessed the prosecu‘uon evidence in -

".Superior Courts on the subject WhICh Ims resthed in. grave ;

It'is, therefoxe humbly prayed that on acceptance of thls'_ .
~appeai, the . order and’ 1mpu0ned mdoment of Mr. Azuﬂ'_"
Muhammad ASJ Katlang Yide dated 24.06.2019, may 1<nr'1dly'-_}'-

be set aside and the appeil tmav gramously be acqumed from :

Through ’”’I’%

" Shah N’l

Certified that no such- like ﬂppeal has' earhcr bcen uied in -this IIOh ble

Court as per the 1nstrucUon5 of the appellanl

Appellant. -

iz Khan K:ﬁla_ng »
' Advocate -

il Aﬁ?Eb/’PED
S HNER
- CrA825 2019 Wagif vs state full USB 21 PG . " Aﬁi&%:'ﬂigh Court



Cr.MiseNo____- /019
Cr. Appeal No._____ /2019

_ Waq1 £ Khan S/O Raza Khan R/O Ma(lu Lar Karkam Banda Katlan g, .
Mardan. :
_ .;....Appéllﬁnt o
Versus AR

The Statc............. SO PR Vever...... Respondent |

APPLICATION uls 42( Cr.P.C. FOR |
SUSPENSION OF SENTENCE IN THE
IMPUGNED JUDGMENT AND ORDER
OF THE LEARNED ASJ Katlang, DATED
24.06.2019 AND RELEASE OF THE
PETITIONERS/ APPELLANTS ONBAIL,
TILL THE FINAL DISPOSAL OF THE
MAINAPPEAL ! T

P . .

Respectfully Shewe’llz; .
1) - That the peutlonels/ qppelhnt have alr eady beer:- nnpugned
their conviction and sentence dated 24.06. 2019 pabsed by the -

ASJ Katlang, before tius Ilon’ble Court in whlc no date ins. oy
yet been ﬁ\ud and 0101md5 of appedl may be con31de1ed as o b -

 integral part and pmcel of this apphmtlon

2) That conviction. .in senteme 1mposed upon ‘the petitioner/

‘appcllant IS comoratelv shu .Jne and the peutloner/ appellant

c
. ATTES TED

' ' o . ER g
CrAB25 2019 Wagqif vs state full USB'21 PG- o F’/ High Court ,



4)

have faced- the agony of court ‘mal for sufﬁcwnt Iong t1me and o

bare still i in mlserable condmon in 1all

That due to huoe load of »work énd pencléﬁcy--lof cases"ﬂ the - |

~ the concession of ball glanled by ﬂns Hon’ ble Court to Waqlf

Khan Appcll'mt by the lcamed Trial Court

K 'lccompanymg appea[ ﬁlcd in 11115 Hon ble Court would take .
- sufﬁment time, lherefme for safe admmlstranon of | jUSl.iCG *hc )

i pehhoner/ appellant may not l\ept in jail for a long txme .
| Moreover, the pBllthllBl/ appellant was on bail during the tnal o

-and was regul'uly attend the court for Iong time and not mzsusc_j -

That the case agamst thc petltloner/ appullant is one of h]@:hly '

d1screpant ‘and illegal e\rldence warrantmg mterfelcncc by this '. L

Hon’ble Comt for the: mtepts of SprCl'lSIOI'l of con\rlcuon and

-sentence. .

.That the COH\’lCthl‘l 1ecordr=d and sentenc:e awarclcd tO'

petmoner/ appellant is against the facts brought on record and '

law on - subject and the petmonel/ '1ppellant ‘are 1*moccnt :

therefore, sangume of sucoess in rheu accompanymg appml

surety to the entire satlsfacuon of this hon blc court

“That the petmonel/ dppellant is rcady to ﬁmnsh any- 1cllablc, o

It 1s thexefme most humbly prayed that on acccptancc

of tlns apphcat]on the mpugned Judgmcnt/ order clatecl B

~.24.06. 2019 passed bv le'utncd ASJ-Katlang, may kmdly be_

be 1eleased on ball llll 1hc ﬁnal dec1s;on of the main "1ppeal

Pctltloner/ app

',l‘hmlwh h

. 6\» i \1@%

~ suspended, and the petltloner/ appellant may very gracmusly.': ) )

Slmlt Nawa7 Khan Z\’a lang - -

X Advocatc
Dated: 28.06.2019. o= e
8.06.2 ATTESTED
-~
M AR ;
, . , j"“";‘%\:’ ’Qhﬁz?oqn
CrA826 2019 Waqif vs stale full USB 21 PG Zr” "




BEFORE THE PESHAWAR HIGH COURT, PESHAWAR -

Cr.Misc. (BAyNol_______ /2019 =~ |

Wz_aqif Kha_n Accused/ Pentloner
| ‘ - VERSUS o B N
. The Sta'te et e ‘.,._,.._ ........... RO ISR Respondents -

© AFFIDAVIT o
1, Sajid Khan son of l\/llr Muhammad Khan R/o Karkam_ -
Banda, Tehsil Kattang Dlstrxc;t Mardan_.(speqal attorney for';
accused/ petitioner), db Ahéréby affi rm"and decié;re"on oath that
the contents of the accompanylng App!lcatlon are true and
“correct and nothing has - beer concealed from this Hon' ble ”
Court. Further affirm that no such |1ke ball appllcatlon has .

earlier been filed before this Hon ble Court

Deponent”ﬂ‘;
~_CNIC No: 16101 1585988-9
; C@]LshtgfﬁféLyﬂq o

Identified by:

Shah Nawaz Khan Ka’tlaing .
Advocate High Court -
District Courts Marddn
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o iAHMAD ALI, J Questloned herem',._f_'

Judgmem‘ Sheet

IN THE PESHAWAR HIGH lCOURT

PESHAWAR
Judicial Department
. Cr.A No. 825-P/2019. .
- 'Wagif Khan Vs the State
Date of heanng 26.09. 2019 '

Mr. Shah Nawaz Khan, AdVocate for the S
appellant. - :

Mr. Mujahtd Ah Khan, AAG forthe State- { v
o JUDGMENT '

Cdokok | oy
Judgment of learned' Addmonal Sess1ons
Judge/Judge Specnal Court Katlang (Mardan),
dated 26. 06 2019 whereby appellant Waq'f Khan
s/o Raza Khan, was ‘conv 1cted and sentenced to

five years RI with ﬁne of Rs 30 000/ or m default

~of payment of fme to further undergo three months

S.I, -in ‘case FIR No 271 dated 21 05 2017
reglstered agamst h1m u/s 9 C CNSA at Pohce

Statlon Katlang, Mardan -

2. Bnef facts, as. per contents of FIR are that
the complainant ‘-HaZrat--Nabif'Khan, ASI durmg o

gasht apprehended the accused-appeﬂant Waqlf R

Khan havmg 500 gram charas pukhta on the spot

whereas 1500 grams of charas pukhta were -
recovered from the ﬁelds near the Spot of L

' occurrence on hlS pomtauon Total 200() grams -

A%[ESTE—D 3

s ayeﬂMHigh Court o

e




charas were recov-e_red.: 5/5 gflam-s :from. each':paeket
were. separated fdrl chemical analy_eis; of FSL‘ and
sealed inA pa'rcels' No. 1 to 3. .Ren1aining conl:rahand
was sealed ina separate parcel No 4. On each of
. the parcel 3/3 s1gn1a of ‘MH’ were afﬁxed
Accused-appellant was arrested and on the basxs of
murasﬂa Ex PA FIR 1b1d was regxlstered agamst
the iaccused-appellant. oo

2. On coniplelion of inl/esfigatlon, ehal;lant‘;n/as
‘ submitged in Cohn where: the appellanpw‘a.sf- 'charge
sheefﬁed"to {A}hich he ple'a_ded not gullty and 'clainied

trial. The prosecution in” order to prove its case,

prodoceld:‘ and E'_é‘:xa.r:n‘i/rled as ':rriany -;'-as --’s_ieXIen '
witnes'ses m all “t\}l{hereaﬁer : s’lateinéntl f of:; the
accused. was'reeorded Wher’ein, heprofejesed his
innocenee The learned Trlal Court 'laﬁer

conclusmn of trlal found the appellant gullty of the -

charge and whlle recordmg hlS conv1ct10n
i..

sentenced. hlm as: menuoned above Feelmc

aggneved the appellant has ﬁled the 1nstant appeal

before thlS Court. -

3 . Arguments heard and record gone through

4. Allegatlon agal

was havmg 500 gr. “'s charas in . hlS dlrect

possess:on whexeas, 1 00 grams of charas pukhta

t the appellant is that he




were 'rec'c)veredﬁ'om‘;the fields near the place of

occurrence,
5. -The complamant/PW 5 stated in" his

examrnatron 1n chref that on. 21 05, 2017, he along

- with two other polrce ofﬁcrals (Waseem Akhtar

1367 and Irnrad 2681) was on gust when recelved
mforrnatlon regardmg sellmg of narcotrcs by
famous drug- peddler namely, Waqlf (heremafter
called appellant) They reached the spot of
' occurrence at l63(_)-hrs and recovered 500 grams
charas pulrhta ‘from the accuSEd.-appeIlant.v‘l Further
deposed that “on pomtatron of accused-appellant
ix172 packet of 1500 grams were. recovered from

his field’ s dramagc dwer;,ent at- I\arkany banda

Questlons‘ arise here ﬁrstly, ‘that when ‘the

conr'plainant recerved mformatlon regardmg-

selllng of narcotrcs by the accused—appellant why
did not he conduct a~test_ purchase, throug_h an
mdependent wrtness s0. as"- tc " have “heen
substantrated l’llS stance qua his alleéatron

secondly why the recovery was not in shape of

sachets and tlurdly, when accordmg to the site-

plan the place of ocaum,nce 15 surrounded by

ﬁelds wh'y dld- not the 'accused-appellanti .havmg T
contraband in hls poss ssron, on seemg the pohce E

arty decamp from th spot By nature when an |

P

FES TE:E:‘? |
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P

accuSed .' no.tices the ‘lcorlice. party' or sensmg any
danger,-hel.being about to‘do-'w:rong,‘ automatically
makes ways for: ‘his e-scap.e'. I seenhs Aan
aﬂerthought thatA oﬁée' the‘.' accused already
apprehended wrth 500 grams of narcotlcs and he
bemg well aware of the consequences, then why
did he pomt-out hrdden narcotlcs and when he was
all alone- ._m knowledgeb of : the ’same. E These
unanstzs;ered queSticns : are rnystery 1n the 'instant
happenmg Rather, the scenarlo suggests that the
. occurrence has not at all taken place as alleged by
| the cornplalnant. K |
6. : It vtas:the Mo‘lamr of‘ '-th‘e Aoolice‘:;station
who whlle appearlng as PW-? in the tnal court
deposed that he recelved parcels No. 1t 4 for
keepmg the same m the Safe custody at malkhana
of the PS concerned but astomshmgly, samples
were sent to FSL on. 26 05. 2017 w1th a .‘
consrderable delay of 5 davs " ', |
7. To utter surprrse of the Court,’ the FSL
report shows rthe iphyswal appearance -' (‘)f the
contraband to be hqmd Complamant whrle
mltlally repomng the matter and wlnle recordmo
statement before ' ‘e | leamed tr1al Aeourt .

categoncally stated that the substance recovered o

from accused-appenan ‘was charas pukhta Thrs S




Tl

fact leads to a mystery towards the recovery by

complainant ar:r'd: sending of samples by the
Mohamr as"-to.-lwhat-. was acttrg‘lly‘seot to FSL _for
analysis B . |

8. In present case agalnst the appellaht -the
record suggests that safe custody of the recovered
substonce as well as safe trartsmtssxop of samples
of the \rec:ot/eréd stxbstaihce- tofthe -FSL-' are not in
line -withf.i_th"e -prose:cut‘ioijr_stor}’fi Whlch "cregeted
douhts_ qua establishiheht ot" the charge agamst the
accosed. Moreover, the FSL ':repor.t ’Ex.Pl{,.ohly
shows;'the .helt_ number of | FCll 17 | who took:;“; the
samoles LO FSL | on 26053‘(‘17 '}?l,trthegnore,

record is: silent as.to why t".e samplés “were

received in FSL with a- cons‘idera‘ole- defay of &

days. 'Prosecutioh ' ~failed. to | 'briiig an);thirig “on
record w1th respect to the sald delay

9. In pres ent case, where the recovery, place

of occurrence, and samples of substance sent to

FSL are doubtful there 1t cannot be said- that the .

prosecutlon had proved ,1ts »case »agamst‘ the
: , I-‘

accused-appellant beyond reasonable doubt

10. All the above aspects of the case created

doubts ‘in the .prosecutlon 'case- qua its -_re_covery

and it suggests- that occurfence_has not taken -

@TEQTEQ
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place. in the mode and n:mn,r;er'-as alleged ‘E)Af"lghe

prosecution. |

I1.. The above disciission has led this C‘ouftj_to
believe that the leeﬁled trial court has ef'red,in
uppreciating the casé :eVidence both ocular and

circumstantial in its truc persﬁectivei It has been

£
t

held tlme and agam by the superlor courts 1hw

shghtest doubt occurs m the prosecotlon case
is eufﬁcleot to grant acqolttal to an accuseo The
conclu31ons drawn by the leamed tnal Court are
not bome out of thc case evidenc'e thereforez ﬂ]C

mpugned Judgme is not suqtamabie

1

2. For vyha{ has 'b-een"_ discussed’ abovc,_;.this :
appeai is -éllo'wed; fhe'ffnpliglﬁea Judgmeﬂt i'é._;sét
aside and the appellmt is aequt d of thc c‘xgzi‘:
leveled agamst hlm. He be ‘set at ;xberty

forthw1th if not requned in any olher case.

13, 'Above- are the‘ reasons of _sho;'t .orde:r of

- ’ -
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. Whereas Waqif Khan Sweeper GHS Babozai Katlang Mardan involved in a

case _&v'has been arrested by the police on account of selling the chars
weigh 2000 gram and FIR lodged against him in the Police Station Katlang
dated 06.12.2016.

. Whereas the Court Decuded the case of the accused Mr. Waqlf Khan

Sweeper GHS Babozai Katlang Mardan, keeping in view the contents of FIR
duly substantiated through consistent, confidente inspiring and
trustworthy evidence, concerning the recovery of chars, it is held that
prosecution has proved the Charge of recovery of 2000 grams chars from
the possession of the accused facing trial and on his pointation, as such, has
proved its case beyond any shadow of doubts. '

. Whereas, the court also decided, therefore the accused facing trial is |

hereby convncted U/s 9 (c) CNSA and is sentenced for imprisonment of five
(05) years (RI) The accused shall also pay fine to the tune of Rs.30,000/-

- (Thirty thousanq} as the court decision received from the Principal wde his
-letter N0.677 dated 01 07.2019. :

. Now, therefore in exercise of Powers conferred. under the Rewsed

‘ Efflmency and Disciplinary Rules 2011, | the District Education Officer (Male)

Mardan being competent authority is pleased to imposed Major Penalty of

Removal from service upon Mr. Wagqif Khan Sweeper GHS Babozai Katlang - .

w.e.f in the light court of Additional Session, Judge Special Court under
CNSA Katlang decusron 26.06.2019.

Note: N_ecessary entry to this effect should be made in his service book.

(Zulfgar-ul-m uik_) _
District Education Officer
(Male Mardan)

Endst No. 8594-97/ PF Wagqif Khan Sweeper GHS Babuzai/Dated Mardan the 2207.2019.

WONOU AWM

Copy of the above is forwarded for information & N/action to the:-
P.S to Secretary Elementary & Secondary Educatlon Khyber Pakhtunkhwa Peshawar.
P.A to Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar.
District Nazim Mardan.

Deputy Commissioner Mardan. :
Principal, GHS Baboza: Katlang Mardan for strlct compllance

. Official concerned:

District Accounts Officer Mardan.
District Monitoring Officer IMU Mardan
EMIS Branch local ofﬂce

District Education Officer
(Male Mardan)



- Endst:No.

/ 6. Official concernad.

|
' Avwael (.

| b [
* g p DEOLY Mo

Whereas, Waqif Khan Swe nar GHS dabnzal Katlang Mardan involved in a cage & b
heen arrested by the police on account of selling the chars weigh 2000 gram and F
in the Police Station Ka:lang dated 6.12. 2016 |
2, Whereas, the Court Decided the ca<a of the accused Mr. Wam{ K“aan Swee pm G. S
wabozal Kallang Mardan , keeping in view the contents of FIR duly substantiated threugh congsisten:
confidence inspiring and trustworthy evidence, concerning the recavery of chars, it is hold that
prosecution has proved the Charge of recovery of 2000 grams chass from the possassion of the accus.«
“acing trial and on his po'ntation, as such, has proved its case beyand any shadow of doubts
LR Whereas, the court also decided therefore the accused facing trial is horelsy conviiledd
L/s 9(c) CNSA and is sentenced for imprisonment of five (05) years (Ri}.The accused 3 holl alsc pay fine
o the tune of Rs,30,000,-(thir ty thousand) as the court decisicn reseived from the Principal vide his
letter No.677 dated 1.7.2010,

A, Now, therefare in exercise of Powers conferrad under the Revised Ffficiency ar
Disciplinary Rules 2011, i ¢

R k)tf ged againgt hiim

tthe District Dducation Officer (Male) Mardan being compelent authority is
.pleased to imposed Majer p

cnalty of Removal from service upon My, Wagif Khan Sweeper GHS Babogi
Katlang w.e.f.in the light court of Addl Session, ficde Spee m%* avrl under CNSA, Katlang declsion,
26.6.2019

NOTE:-

Necessary entry Lo this effedt should he made in Fissprvice book.

{Cutfacreul-pulk) _
District Ecucation Officer _
(Male) Ma'@ars
al
> ft/‘ ’l\
83qL-97
/ PF Wagqif Khan Sweeper GH‘E Babuzai /Dat=d Mardan the

4.1&1 /2019,
- Copy of the above is forwarded for information & nzaction to the:-
1. o Secretary Elementary & Secondary Sducation Khyher Pakhtunkhwa Peshawar
LR
3

?.A to Director Elementary & Secondary fduzation Khyber Pakhtunkhwa Fashawar,
District Nazim Mardan.

Deputy Commiss'onzr Mardan.

Principal ,GHS Babozai Katlang Mardan lor smrtromplnn e,

Dzs.;trzct Accounts Orficer Mardan,
District Monitosir

Officer IMU Mardan.
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" OFFICE OF THE ..... . txw
DISTRICT EDUCATION OFFICER

(MALE) MARDAN
@ & & 0937-933151 , B deomalema'dan@gmail com

wcniay &
et andars Chocarion Doy

. — - T a——— R — T ———— — Co

No. H 238 /PF Waqif Khan Sweeper GHS Eabuza1 Katlang/Dated 13 l& ~/2019. :

To

PEPEINN ~'-—"—vn‘lg:] e
o i tee e 4T

e “Mr,Wagif Khan Sweeper
GHS Babuzai Katlang Mardan.

' Subject:-  APPEAL FOR RE-INSTATEMENT IN SERVICE
Memo: '

Reference your.application received on 01.11. 2019"'t0 this office for the subject
noted above is hereby rejected, with the remarks that your removal order is prior than the

acquittal order and filed.

Endst No__ ' /.
' Copy for information to the -

1. Headmaster GHS Babuzal Katlang Mardan,_

District Education Officer
(Male) Mardan.

Mtesteé


mailto:deomalemardan@gmail.com
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.7 BEF ORE THE KHYABER PAKHT;}-;; KHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No: 665/2020

Wagqif khan son of Raza khan R/O karhani Banda Katlang District Mardan. -

(Appellant)
Versus

‘The Secretary ( E & SE ) Khyber Pakhtun Khwa Peshawar, & Others.

(Respondents) |
‘ INDEX ' '
S.NO ~ DESCRIPTION ANNEXURE | _ PAGES
OF DOCUMENTS : '
1. Para wise comments along with ‘
affidavit i o1 | 04
2. : Letter & FIR A&B 05 06
3 Létter & Judglment: : C &D 07 ’f}'
4 Copy of order of Removal £ 00 ]
5 Copy of application & appeal forr _ | o ~ i
Remstatement 3 F&G 1 9 l'ﬁ

f
N

Dlstrlct Education Officer
(Male) Mardan




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Service Appeal No: 665/2020

Wagqif khan son of Raza khan R/O karhani Banda Katlang District Mardan.

(Appellant)
Versus

The Secretary (E & SE) Khyber Pakhtun Khwa Peshawar, & Others.

(Respondents)

Y 4
Para Wise Comments On Respondents 1 to 3@ g,/(
Respectfully Sheweth, .
PRELIMINARY OBJECTIONS:

1. That the appellant has got no cause of action as well as locus standi to file the
instant appeal. '

2. That the instant appeal is badly time barred.

3. That the appellant has not come to this Honorable Tribunal with clean hands.

4. That the appellant has concealed the material facts from this Honorable Tribunal
hence the appeal is liable to be dismissed.

5. That the principal through a letter No.266 dated 25-05-2017, has sent EIR No. 271
dated 21-05-2016 to the respondents. ( Letter & FIR are as Annexure A & B)

6. That the Principal of GHS Babuzai Katlong Mardan through a letter No 677 dated
01-07-2019 has submitted report regarding the imprisonment of the appellant
(Wagif khan).(Letter & Judgment are as Annexure C & D)

7. That after fulfillment of all the codal formalities, the appellant was removed from
service vide order Endst No 8594-97/ G dated 22-07-2019 in accordance with law.

(Order of Removal is Annexure as Annex-E)
FACTS:

1. Para No 1 pertains record, hence needs no comments.

2. Para No 2 is pertains record, hence needs no comments.

3. ParaNo 3 is incorrect, bése]ess', against facts & law, as the appellant was charged
vide FIR NO 271 U/S 9 C CNSA on dated 21-05-2017 at police station katlang
Mardan, and the appellant is facing trial here by convicted under section 9 C
CNSA and is sentence for imprisonment of five (05) years and fine to tune of Rs.

. 30,000/(Thirty thousands),hence denied.(Copy of J udgment is as Annexure E)




- *i

@7‘%’-—’@4 ~ (Male) Mardan
- Director of (E & SE) ' '
of KPK' Peshawar

. Para No 4 is incorrect, baseless and agamst facts as the appellant has legally

convicted and has sent to Judlc1al lockup on dated 24- 06 2019.

. Para No 5 pertams to record, hence needs no comments.

. Para No 6 is 1ncorrect as. the respondent being a responsible Govt Officer acted

according to law, hence demed

. Para No is 1ncorrect baseless and against facts as the respondent through Ietter

No. 14739 dated 13- 12- 2019, the appl1cat10n of the appellant has rejected with the
remarks that the removal order of the appellant 1s prior than the acquittal order,
hence denied. |

(application & appeal for Reinstatement are as Annexure F & G)

. Para No 8 is incorrect, as the respondent has issued removal order on dated 22-07-

2019 before the acquittal order, hence denied

. Para No 9 is incorrect, as the orders of the respondent are legal, maintainable and

is not against the service rules of civil servant. The appellant has done misconduct,

hence denied.

10.Para No 10 needs no Comments.

It is therefore humbly prayed that in the llght of above facts

the appeal ma) please be dismissed with ¢

- Respondents 2&5

District Edueation Officer

Of KPK Peshawar



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR
Service Appezl No: 665/2020 ’_ |
Wagqif khan son of Raza khan R/O karhani Bénda Katlang District Mardan.

(Appellant)
; , Versus- ‘

- The Secretary ( E & SE ) Khyber Pakhtun Khwa Peshawar, & Others.

(Respondents)

AFFIDAVIT

I, Mr. Sajid Khan Litigation Officer Education. Department Mardan do hereby
solemnly affirm and declare that the contents of Para Wise Comments submitted
on behalf of respondents are true to the best of my knowledge and belief and

nothing has been concealed from this Henorable Court.

16101-6005318-5
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Snnesuve - (& o . ‘
________ ‘ IN THE COURT OF AZIZ MUHAMMAD

,} "" J «4 DDL SESSIONS JUDGE/JUDGE SPECIAL COURT UNDER CNSA, KATLANG

: MARDAN,
R —

) 4 ;ema | Case No 101/SPL of 201/ - /@
L

Date of -I_nst_ltutlonl14_.12.2017 | | /
Date of Decision +26.06.2019
"THESTATE7

VERSUS L

Waqif X / d Band
wll son of - Iia_zg__lghan r/o Ma ho Lar Karkam anda
Tehsﬂ Katlang, Mardan

(Accused Facmg Trial)

CHARGED VIDE CASE FIR NO 271, DATED 21.05. 2017, UNDER -
SECTION 9 © CNSA 1997, P. STATI()N KATLANG MARDAN .

JUDGMENT

I- Accused -Waqif ‘th_{p son of Raza Khan fage‘d trial in the
subject case.

-

Brief fact as per contents of FIR are that during Patrolling

Ha21at Nabl Khan ASI pr oduced accused Waqlf on the spot

c .. fields near Karkani Mado alongwithr2000 grams chars

ertified to e True Copy
EVAN N

\rlmcm
Copﬂl\g D‘\pn!} 4t Marean
~ Katl A e

essions Cour
- . \G \\Q received mfounatlon that famous’ dmg peddlet Waqlf Khan
3

ukhta, sealed - mto parcel and lep01ted the matte1 that he

son of Raza hhan 1s sellmg chars- on- the spot Consequent

upon sznd mformatlon the police party rushed to the spot
where theonvelpowcxed the accused and' from his possession
chars welghmg 500 giams 1ecoveled On preliminary

lnteuooatlon accused facmg trial dlSC]OSE’d that he has kept

»s?quv Tk st oo W



Certt E
XAMINER

Copying Cepartnci
L Sessiomn Caul Kot

more chars in’ -the‘ﬁ:elds of Karkani. On this, accused led to"

the said spot m custo_dy,.fr_om where accused t‘_acing trial dig

out a plastic: bag, which contained chars ‘weighing 1 Y

packets. -Or'1 Weightnent one 'ﬁacket came. out of 1000 grams

- while another 500 grams Flve grams chars separated from

each packets for the FSL analysts and sealed into parcels
No.1,2,3. Whlle rem’airiing chars i.e. 495 grams and 1490

grams sealed into parcel No.4 by afﬁxmg 3/3 ‘monogram of

‘MH’. Mursﬂa was sent to pollce statlon thlough constable

Waseem Akhtar No 1367 for regxstt at1on of the FIR, whereof

case in hand was regtsteled

The 1nattet~ lNas e_r'itlt)sted to Bashir l‘s’;hart’lnspectOI" (PW-5)
for Investlgatieh, ewhcgprepared 'Site 'Plan (Ex.PB) on the
pomtauon of commamant and margmal wntnesses recorded
statements of PWs U/s 161 Cr.PC. Vide application
EX.PW5/1, he mtenogated accused facmg tual and dulmo

1nte1'rogat10n he pomted out the place of occmrence to him

ifiec 1y be True C\?Pdg pomtatlon memo “EX. PW5/2 He plOdUCed accused

slf (NIEPET]

------ G

SHTER

facirg tual before the court of Jud101al M_aglstrate vide

application EX PW5/3 for recording lns confessional

statement but _he refused to do so and xsf'as .‘sent to judicial
lockup. He has also ‘received FSL rejaort In positive and
placed on ﬁle DDs EX PW5/4 and EX PWS5/5 zegaxdlng the

departure, tacts ot 1ecove1y and amval of the complamant

.((Z;



He has also placed on’ file FSL receipt ?EX.-PW3/1 and

attested copies of those cases registered -‘é'gainst accused

facing trial, EX. PW5/6 to EX. PWS/ 10 Afte1 complehon of

Il

1nvest1gat10n he handed over case file to SHO Mohsm Fawad
for subm1531on of challan against accused. facmg trlal as he
well conver_sant with 't_h'e signature of. _sai-d_ SHO, who has

submitted challan oni 23.05.2017, EX PW5/11.

During the c0urse‘-'0f ftriérl_ , coples of 'therel‘evant documents
were pr owded to the accused facmg trial, w1thm the meanmg

of Section 265 (C) CrP C. Thereaﬂer accused -facing trial
I

was mdlcated who pleaded not gulltv and clalmed trial.”
Prosecution: was-dl‘rected to produce its'e\;’i-derlc,e.-‘ In order to
prove its case; prosecution produced 07 P}Ws’,. the gist of their

deposition is given below:-

Tarig Alam._ASI examined as PW-1, who is marginal to

pointation 1ﬁeh1cEX-.P,\jN1[ 1 vide which dccUsed facing trial

during investigation pointed out the. place of' occurrence to

which complamant had taken into possessmn chcus weighing
500 grams ﬁom possessmn ot accused On lus interrogation
in the case in hand rn01e chais welghlng 1500 grams were

also recovered ﬁom the fields belongmg to ‘him. Case




property was: exhxblted as EX.P1. His~ statement was also

recorded by the IO

Faiz Muhammad Khan SHO exam'i-heti -ajs PW-3: on. / f

A 1ece1pt of mura31la tlom Haztat Nabi - Khan ASI through
constable Naseem Akhtat No.1367, he mcorporated the
contents of murasﬂa mto FIR EX. PA

Constable J'mdool No 1117 (retlred) etammed as PW-4;

On 26.05 2017 Muhamr had handed ove: to him three
parcels contalnmo 5/5 glams chals in a sealed .condition,
having 3/3 monogtam of MH whxch he taken to FSL
Peshawar for exammatlon v1de receipt EX.PW4/].

Bashir’ Khan Actmg DSP Investlgatlon exammed as PW-

S, who is 1nvest1gatmg othcet of the ptesent case, who
prepared Stte Plan. (Ex PB) on the pomtatton of complamant

and margmal W1tnesses tecorded statements of PWs U/s 161

Cr.PC. Vide appllcatlon EX, PWS/ l he mterrogated accused

ﬁXA TINER 0 occurrence to htm wde pomtatmn memo E)\ PWS/? He
P20
Copyitd | D‘ e 1.:m gl

Sessions S0 produced accused facmg tual before the court of Judicial - B

Magistrate v1de appllcatton EX. PW5/3 for- Iecmdmg his

confessmnal statement but he refused to do so and was sent
to judicial lockup He has also 1ece1ved FSL report in
positive and DDs EX. PW5/4 and EX. PWJ/ﬁ 1egardmg the

departure, facts of 1ecovery and amval of the complamant

He has also piaced on ﬁle FSL rece1pt EX.PW3/1 and

TR T R e T
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attested COpleS | of- those cases‘ Leglstm ed agalnst accused
facmg tual FX PW5/6 to EX. PWS/IO Afte1 completlon of
1nvest1gat10n he handed over case file to SHO Mohsin Fawad
J | \fOl submission. of chailen against accused facmg trial, as he
| .well conversant w1th the sugnature of satd SI—IO who has
submitted challan or 23 05.2017, EX. PW5/1 1.

Hazrat Nabl Khan ASI exammed as PW6 He s

complamant of the plesent case and nauated the same facts

as that of FIR EX PA

Sadique ASI - exammed : as“ PW-7, on 21.05.2017,

complainant H_dzratj-ﬁabi" Khan ASI handed e‘\:/er to him four
parcels, pareele No.l—i,2,3 contained 515 -gx'e111§ chars and
parcel No.4 contained remaining chars. I—Ie méde entry in
register No.19 'aﬁd: ke'pt the same in A{Malnl K‘hana in safe
custody. He also l.seﬁt';pdrce'i N-o.I‘-,2,3 to the F SL Peshawar

ugh constable Jandool No.1117 vide receipt EX.PW3/1.

ng statement was also recorded by the 10 under section 161
Copying D S

B ﬂrn KIa]
Sessions Comrt Ruthe, -

Sy

5- Pxosecutlon elosed xts ev1dence Thexetone accused facing

\ trail was exammed U/s 342 Cr PC, who plofessed innocence,
\
however, d1d not opted to appear as his own w1tness on oath

or to produce evlden‘ce n defense. :

ARETETRGUTT TN e T
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- 6- 1 have heard the arguments of leamed APP for State au?d
S learned counsel for accused facmg tua] and have perused the
o ' case file thoroughly

7. ~ APP Muhammad Sajjad for the State algued that recovery of
narcotxcs had been etfected fxom the dlrect possession of
accused facxno tual That all the PWs wexe con31stent on
material pomts and nothmg favom able to accused has been
brought dunng Cross examlnatlon and no’reason for false
implication was suggested That samples taken from the
recovered stuff wete sent to FSL for chexmcai analysis and
the 1eport 1s in posmve He pxayed for awardmo punishment
according to law i

8- On the othef- ha_nd, ‘l:e_arned counsel for'the-accused argued
that accused facmg t11aI is mnocent and has been falsely
1mphr‘ated Thatt e case of pr osecutlon is full of doubts and
the beneﬁt of doubt goes in favour of plolsecuuon He argued

Corified tq he True CeRYY 4] the PWs are pohce offc1als and no- independent
%” w1t ess has been assocnated with the allcged recovery
Sopyinu Do )

5 cl C\ t%proceedmgs That the prosecutlon bad ly failed to prove the

safe custody of alleged samples taken fir om 1ecove1 ed stuff.

He prayed for acqu1ttal of accused facmg tnal

The case or plosecutlon is pnmauly based upon direct
evidence of recovery of 500 grams chars trom iminediate

pOSSessmn of ac‘c_u‘se:d _facing trial and recdvery of 1500

=UTRE s IS
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10.

grams chars on his pomtatwn after his arrest and prehmmary

1nteuogat10n on the Spot Sepalanon of samples from. the

Tecovered lot, scnd_i‘ng the san)ples_ to FSL . for analysis and

opinion and positivé report of the ‘FSL,sshov‘vidg that the

recovered stuff was chars.

In order tof;.arove"'its fcese rprosecution pfodhced 07 I;Ws T‘Le
seizing ofﬁcel Hazxat Nabi ASI has been produced dnd
examlned as PW6 whereas the- thnesses of recovery,
namely Waseem Akhtar FC No. 1367 has been produced and
examined as PW2 Complamant/ selzmg otﬁcel PW‘6

deposed n- lme w1th the contents ot Murasnla and has

deposed that accused facmg trlal was applehended and 500

- grams chars was 1’ecovered from hlsd_u'ect possession while

1500 grams chars was recovered on his pointation in the
fields be!Ongings"Ato"i him. . He' furthe"r. te's:tidﬁed that the

contrabands’ were‘weigh'ed on the spot and 5 grams samples

%'*“\*\

Aified to be T
Certifie {;\0 ¢ e %vgg sepaxated from. each packet for analys1s through FSL.

Ni

Copyiny r,m,,..,,,_l-.Ie stlﬁed that the samples were sealed in parcel No. 1,2,3

Sessions Cour o

) at pMarcan

T ‘ _ )
)-_:,:\.\' ( ( [ \ on the Spot,'whereas,' the remaxmng was. sealed 1n parcel No.
\ .

4 on the spot m pl esence of mar gmal wntnesses to recovery
memo. PW 2 Waseem Akhtal No. 1367 verlfxed hlS signature

on recove1y memo ExPW”/l I—Ie testxﬁed that Hazrat Nabi

Khan ASI i in hls presence recovered- 500 g1 am’ chars from the -

possession ot accused .facmg trial and .1'.50.0- grams on his

PR ——
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11.

@

pointation. ”H-e has a‘rlﬂso witnesséd the separation cf sample of
5/5 grams from the lecoveled stuff and sealing the same in
parcels on the spot. Thus the deposmon of PW 6 and PW-2

remained con51stent on mateual points 1.e.- t1me place, and
manner of { reco_yery. --.T.I_te learned defense:cou_nsel could not
shatter the ‘d_epositilon:' c-f ‘these two -mater_iat witnesses on
material pdiﬁts despi_‘t_e '-teijg‘t'hy 'crcés exévl:t]illiat:'idt}. Theretore,
their testirrionj'/’is adjtldéed to 5e“coasistent and confidence
inspiring. PW-5 is. the Invest:gatmg Ofﬁcer of this case. He
has conﬁrmed that he'had prepared the site plan EX.PB on

the pointation of comp.l'al‘nant and eyewitness‘es; .

Record would 'ﬁqtthef show that the samples taken from the
recovered su—bstance-: were sent to FSL, through Jandool
No.1117/PW-4, on .26}0/5.2017. He testified that he had

handed over parcel. No 1 2,3 contammo ChalS 3/5 grams to

Certified t: be True Copy
EXA
Se

Copying D(‘""

s5i0ns Courn % e

ST

ESL. His statement was furthet supported by Sadlque ASI
pq

uharrn (PW 7) testxﬁed that he had sent par cel No. 1,2,3

m,ﬁ ntaining 5/5 gram chars to FSL fox analysxs through

Bl ER S

|’

constable Jandool No.1 1 17 From the testlmony ot PW-4 and’

PW.7 prosecutlon succeeded to prove the safe custody of
chars and its transmlssmn to FSL }*SL 1ep01t wa_, placed on
file, which clearly suggests that the samples sepalated from

the recovered lot, duly sealed in parcels No: .1,2,3 were

containing chars.

T e a m-mg
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The learned defense-{connsel" vehemently. -argued that no
private persons hé;vé_ ":.been 'associ'ated With -the recovery
proceedlngs desplte erlel mtcrmatnon the:efore the very
base of the- recovery is. doubtful In thlS connection, S. 25 of
CNSA, 1997.15 clear; wh1ch excludes.the_application of S.
103 Cr.PC from. the cases registered' under CNSA 1997,
Police ofﬁcral coeld ~safely be 1e11ed when they had no
enmlt}ll w1th‘accused facmg trial. (In this re‘spe‘ct reliance is
placed on 2004 SCMR.: 988). Learned defense counseI had
not put a smgle suggestlon for false 1mplicat10n Moreover,
once the prosecutlon nas apparently establlsh its case, then
under S. 29 ot CNSA 1997 burden ShlﬂS upon the accused
facing trlal to plove conn ary to the plea of plOSGCUthﬂ In the

case in hand, ptosecutlon had dlschalged its initial onus

while proving that substance 1ecove1ed from -accused was

f:
Somitied © be Tra ec&% whereas accused acing trial had falled to discharge its

ey OUrden as 1equued U/s 29 of CNSA 1997.
Copymg Dop winient

Scssno'ns Court Kaths:

st ADrean

AR

rr——

In the light of above discussion, keeping in view’the contents
of FIR duly substantiated through consistent, confidence
nspiring and trustivorihy evidence, 'concerning the recovery
of chars, it 1s held thert pxosecutlon has pxoved the charge of
recovery of Zt)OO grams chals from the possession of accused
facing trial and .on hrs pomtatmn as such has' ploved its case

beyond any shadow of doubts Thelctow accused facing trial



a2 j

. is hereby - convxcted Uls - 9(c)CNSA and is sentenced fi

)
5

OI

o —————e

S‘ ' nnpnsonment of ﬁve (05) years (RI) I—Ie shall also pay fi nq

to the tune of Rs 30 000/-

e el —

(thu'ty thousands) 1n _case of

default he shall furthel undergo sunple lmpusonment for

three montbs Accused 18 en bail, be taken mto custody and

be sent to Jall hIS ball stands cancelled and sureties are

absolved acco:dmglv from. liability of their bail bonds.

14, Case property beidiSposed of in-accordance with Jaw after

_______‘____e,zg{)ll‘y of hmltatlon peuod of appea] COpy of thlS judgment -
(C'e’m"o-_ True Ce

F ¥ }1

Copying !”‘ s ;i Judgment be also sent to prosecution.
Sessions Lou “-‘. o

e

15,

ereby pr ov1ded to the convu.t free of cost: One copy of

s et

File be' con‘si—gne_d‘- ,to- the -record - room after necessary -

complenon and compllatlon

ANNOUNCED
24.06.2019
' (AZIZ MUHA :
_ Add: Sessions Judge dge Special
Court Under. CNSA at aJIg" Mardan.
CERTIFICATE

It is heréby ,emﬁed that this Judgment con31sts of ten (10)

pages, each page 1ead c01rected and 31gned by me.

“§ Mate on which copy Prenarea

A
t 2 of Delivery - Dﬁ.\ "Q\.\_

———  (AZIZ MUH
Name of Appticant Q\-“*"—D*\’ L34y RE ( )

d ~Add: Sessions Jude /Judgc Spccnal
Date of Presentatian of Apptication —)—/—:ll:%—si ‘Court Under CNSA atlan,, Mardan.
o

. e en which copy Exanmmad 1,‘:& —K Iﬂ :
.G.§ OF Words: L~ \e
~ouri Fee Stamps . T =00 T
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" OFFICE OF THE DISTRICT EDUCATIN OFFICER (MALE) MARDAN.

-~ DISMISAL FROM SERVICE. |,

1. Whereas,Wagqif Khan Sweeper GHS Babozai Katlang. Mardan involved in a case & has
been arrested by the police on account of selling the chars weigh 2000 gram.and FIR lodged against him
in the Police Station Katlang dated 6.12.2016.." = o

2. Whereas, the Court Decided the case of the accused Mr.Waqif Khan Sweeper GHS
Babozai Katlang Mardan, keeping in view-the contents of FIR duly substantiated through consistent,
confidence inspiring and trustworthy evidence, concerning th‘e'reco,\jery of chars, it is held that
prosecution has proved the Charge of recoyerY_ of 2000 grams chars-from the possession of the accused
facing trial and on his pointation, as such, has proved its case beyond any-shadow of doubts.

3. Whereas, the court also decided ,therefore the accused facing trial is hereby convicted
U/s 9(c) CNSA and is sentenced'fo'r;im‘pfis_bnment;'of five (05) years (RI).The accused shall also pay fine
to the tune of Rs.30,000/-(thirty thousand)-as the court decision received from the Principal vide his
letter N0.677 dated 1.7.2019. o o o

4 Now, therefore in exercise of Powers conferred under the Revised Efficiency and
Disciplinary Rules 2011, | the Dis_ti'ict Education Officer (Male) Mardan being competent authority is
pleased to imposed Major Penalty of Removal from service upon Mr. Wagif Khan Sweeper GHS Babozai
Katlang w.e.f. in the light court df'Addl:_SeSsiQn, Judge Special Court.under.CNSA, Katlang decision,
26.6.2019 L R TN

NOTE:- Necessary entry to this effect should be made in-his service book.

- (zulfaqr-ul-Mulk)
. District Education Officer
{Male) Mardan

gsau-9*

Endst:No. . / PF Waqif Khan Sweeper GHS Babuzai /Dated Mardan the Q 3 — oZ— /2019.
Copy of the above is forwarded for information & n/action to the:-

P.S.to Secretary Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar.

P.A to Director Elementary & Secondary £ducation Khyber Pakhtunkhwa Peshawar.

District Nazim Mardan. ‘ o

Deputy Commissioner Mardan.

Principal ,GHS Babozai Katlang Ma:rdan for strict compliance.
Official concerned. = ‘ :

District Accounts Officer Mardan, .

District Monitoring Officer IMU-Mardan.

EMIS Branch locat office. I

© 0 N W

. District ! tion Officer
{Male) -

iy, -

£
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(A

OI”I*ICE Op ]H[
, DIS'IR](,T EDUCATION O'FFICE
-(MALE) MARDAN .

o ) . KPESED
o8 & or)07 633151 . E deomaler nardan@gmaﬂ:com e i
- . . ' - . o

Hreyham Bk tire o e ety &
Lt oy Lohocation Bruee e

Endst No \\’\/] fﬁ |

No. _\’L—Z 38 /PF Wagqif [\han >wéeberiéi'-f8 E«"a’hﬁzéi Katlén;g-'/ Dated»_)_] T - lﬂx‘:/ 2010.

Mr waqif K ’1‘.:0\\\89(1

GHS Bahuzai ]\dt]_d.[l Mald,m

Subject:- APPEALYOR RJ{' INS’I‘AJTMI NT IN QERVICE
Memo:

Reference your apphcatlon rocmvu] on 01.11. 2019 to thls office for the subject.

. noted above is hereby rejected, with the ;emarlxs that your removal order Is prior than the

acquittal ovder and filed.

F L
Copy for information to the:-

1. Headmaster GHS Bablsz.zli"Kat]ang'.l\/[zjrd.f;._r}.

District Eaﬁéation Officer
(Male) Mardan.

w.
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KHYBER PAKHTUNKWA . All communications should be |

. : addressed to the Registrar | -

SERVICE FRIBUNAL, PESHAWAR | KPK Service Tribunal and not |- -

e ' ‘ ‘ : “any official by name.. " - [
: - _Ph:- 091-9212281

No: t{70 /ST Dated:29 / S /2022 | Fax:- 091-9213262

: - To
- -  District Education Officer(M)
’ Mardan
' _ Subject: JUDGMENT IN APPEAL NO. 665/2020 Wagif Khan

| am directed to forward herewith a certified copy of judgment dated 29.03.2022
passed by this Tribunal on the above subject for compliance please. "

Encl:As above

) C.ﬂ—..__—“”

REGISTRAR ,
KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL

PESHAWAR




- BEFORE THE LEARNED KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

CM No.

In Re:

Service Appeal No. 665/2020

/2021

Wagqif Khan .....ccciviiiieiiieiiiiiininierineieneennnenns Appellant

VERSUS

Secretary E&SE, KPK & others ............ Respondents
vu:iwg LR~ ol i,

weasnd

T

M= (W

Respectfully Sheweth:

q 3 APPLICATION FOR EARLY

HEARING OF THE CAPTIONED

1.

That the above titled Service Appeal is pendmg
adjudication before this Honourable Tribunal

which is fixed for regular hearing on 10.05. 2021.

. ey

—

That the matter pertains to the Service of the

Appellaﬁt, the Respondent had illegally and -
malafidely terminated the Appellant from " his

S—

services on the basais of Court conviction which
has already been set aside by the Hon’ble

Peshawar High court Peshawar.

That the Appellant had served for more than 27
years in the respondents Department and since
last 1 year the Appellant being a poor person
suffer from financial losses due to the above
mentioned termir\lation Order, if the above titled

Service Appeal is not fixed for an early date the

\ SERVICE APPEAL | /st\’ M J

JQ

")
&



Appellant would suffer extreme irreparable loss,
hence the case may kindly be fixed for an early

date.

!

4. That there is no legal bar on acceptance of this

application.

It is, therefore, most humbly prayed that
on acceptance of this application, the above
titled Service Appeal may kindly be fixed before

for an early date.

Appellant
Through

MUHAMMAD SABIR
Date: 08.02.2021 Advocate, High Court
: Peshawar

AFFIDAVIT %

It is solemnly affirm and declare on oath that the
contents of the accompanying Application are true and
correct to the best of my knowledge and belief and

nothing has been kept Ytoncealed from this Hon’ble
Court. -

DEPONENT
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CrANo. 2019

Wagqif Khan S/0 Raza Khan R/0O Madu Lar Karkani Banda Katlang,

Mardan. ‘
...... Appellant
Versus -
The STALE R Respondent

CASE FIR NO.271 DATED 21.05.2017 * ~
CHARGIE UNDER SECTION 9-C CNSA,
P.S Katlang, Mardan. |

Appeal U/S 48 CNSA, 1997 r/w 410 Cr.P.C

against the order; and judgment of Mr. Aziz

NI

farig dated 24.06.2019,

Muhammad; A S{};-,‘ K
whereby (he ‘uppe‘ll'nh-t ‘was convicted and
sentenced u/s 9-C CNSA of 1997 E‘or t'*ig()l'()x:s
imprisonment for 5 years ewsfy wi(:h a lt"m"é;(l;f‘
Rs.30,000/-, or in default of payment of fine
appelant shall further suffer imprisoument

for three months.

Prayer-in-Appeal:

On "(wcepf(:l/ma of this (zppef.rl, the order
and impugned jud;g'/n(ml of Mr. Az
Mulammad ASJ Katlang, Mardan vide
dated 24.06.2019, may kindly be set aside
and the appellant may  graciously  be
acquitted  from the charged leveled

agaiinst tirem.

ATTESTED

< TEXAMINER

Peshawar High Court

CrAR2S 2019 Waail vs state full USR 21 PG




Judgment Sheet

IN THE PESHAWAR HIGH COURT,
PESHAWAR
Judicial Department
Cr.A No. 825-P/2019
Wagqif Khan Vs the State
Date ot hearing 26.09.2019.

Mr. Shah Nawaz Khan, Advocate, for the
appellant.

Mr. Mujahid Al Khan, AAG, for the Stat
JUDGMENT

* ¥ K %

AHMAD AlLl, J. Questioned herein is the

judgment  of leamed  Additional  Sessions
Judge/Judge, Special Court, Katlang (Mardan),
dated 26.06.2019, whereby appellant Waqif Khan
s/o Raza Khan, was convicted and sentenced to
five years RI with fine of Rs.30,000/ or in default
of payment 0fﬁne to further undergo three months
S.I, in case FIR No.271 dated 21,05_.2017,
registered against him u/s 9 C CNSA at Police

Station Katlang, Mardan.

C2. Brief facts, as per contents of FIR, are that
the corﬁplainant Hazrat Nabi Khan, ASI, durim‘g>
gasht apprehended the accused-appellant Wagif
Khan, having 500 grams charas pukhta on the spot,
whereas 1500 grams of charas pukhta werc
recovered from the fields near the spot  of

occurrence on his pointation. Total 2000 grams

ATTESTED

XAMINER
Pesﬁawar High Court
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charas were fecovered. 5/5 gfams from cach packet
were separated for chemical analysis of [FSL and
sealed in parcels No.l t0‘3. Remaining contraband
was scaled in a scparate parcel No.4. On each of
the parcel 3/3 signia of ‘MH’ were affixed.
Accused-appellant was arrested and on the basis of
murasila Ex.PA, IIR ibid was registered against
the accused-appellant.

2. On completion of investigation, challan was
submitted in Court where the appellant was charge
sheeted Lo which he pleaded not guilty and claimed
trial. The prosecution in order to prove its case,
produced and examined as many as seven
witnesses in  all wherecafter statement of the
accused was recorded, wherein, he professed his
innocence.  The learned  Trial - Court, after
conclusion of trial, found the appellant guilty of the
charge and, while recording his conviction,
sentenced him as mentioned above. Feeling
aggrieved, the appellant has filed the instant appeal

before this Court.

3. Arguments heard and record gone through.
4. Allegation against the appellant i1s that he
was having 500 grams charas in his direct

possession whereas, 1500 grams of charas pukhta

ATTESTED

-
—EXAWINER
eshawar High Court
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were mcovcrcd Eiﬁ'r(‘)'z‘n .tl.‘lc hclds ficar the place of
occurrence,-

5. ‘The complainant/PW-5  stated in his
examination in chief that on 21.05.2017, he along
with two other police officials (Waseem Akhtar
1367 and lmrad 2681) was on gust when received
information regarding selling of narcotics by
famous drug peddler, namely, Waqif (hereinalter
called appellant). They reached‘ the spot of
occurrence at 1630 hrs and recovered 500 grams
charas pukhta from the accused-appellant. Further
deposed that on pointation of accused-appellant
1x1/2 packet of 1500 grams were recovered from
his field’s drainage divergent.at karkany banda.
Questions afise here, firstly, that when the
complainant  received  information  regarding
selling ofllar'cotics by the accuscd-appellant, why
did not he conduct a test purchase, through an
independent  witness so as to have been
substantiated his stance qua his allqgation,
secondly why the recovery was not in shape of
sachets and, thirdly, when according to the site-
plan the place of occurrence is surrounded by
ficlds, why did not the accused-appellant, having
contraband in his possession, on secing the police

party, decamp from the spot. By nature when an

ATTESTED

= -
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accusedﬂriolic—c;;‘ tﬁc ,p()ficé parl\ Or sensing any
danger, he being about to do wrong, automatically
makes ways for his escape. It scems an
afterthought that once the accused, already
apprehended with 500 grams of narcotics and he
being well aware of the consequences, then »{fhy
did he point-out hidden narcotics and when he was
all alone in knowledge of the samc. These
unanswered questions arc mystery in the instant
happening. Rather, the scenario suggests that the
occurrence has not at all taken place as alleged by
the complainant.

6. It was the Moharrir of the police station,
who \x;llilc appearing as PW-7 in the trial court
deposed that he received parcels No.l to 4 for
keeping the same in the safe custody at malkhana
of the PS concerned. but astonishingly, samples
were  sent to I'SLL on 20.05.2017 with a
considerable delay of 5 days.

7. To utter surprise of the Court, the FSL
report shows the physical appearance of the
contraband to be liquid. Complainant while
initially reporting the matter and while recording
statement  before the learmed- trial - coun
categorically stated that the substance recovered

from uccused-appellant was charas pukhta. This

T

MINER
Pegsgffvl_:f High Court
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fact leads to-a mystery towards the recovery by
complamant and sending of samples by the

Moharrir as to what was actually sent to FSL for

analysis.
8. In present case against the appellant, the

record suggests that sate custody of the recovered
substance as well as safe transmission of samples
of the recovered substance to the FSIL. are not in
line with the prosecution story which created
doubts qua establishment of the charge against the
accused. Morcover, the FSL report Ex.PK only
shows the belt number of FC1117 who took the
samples to FSL on 26.05.2017. Furthermore,
record 1s silent as to why the samples were
received in FSLL with a considerable delay of 5
days. Prosecution failed to bring anything on
record with respect to the said delay.

9. In present case, where the recovery, place
of occurrence, and samples ot substance sent to ’
I'SI, arc doubtful, there it cannot be said that the
prosccution had proved its case against the
accused-appellant beyond reasonable doubt.‘

10. - All the above aspects of the casce created
doubts in the prosecution case qua its recovery

and it suggests that occurrence has not taken

ATTESTED

XAMINER
eshawar High Court
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place in the mode and manner as alleged by the

prosecution.

11.  The above discussion has led this Court to
believe that the lear'ncd trial court has crred in
appreciating the case evidence both ocular and
circumslaﬁtial in its true perspective. It has been
heid; time and again _by‘ -lhc supcriof C(;}.lrts, that

a slightest doubt occurs in the prosecution case

A o,
is sufficient to grant acquittal to an accused. The

" conclusions drawn by the learned trial-Court are

toflh¢ ¢

ase cvidence therefore, the

RS N x D A
.. <

not borne ou

v oar

impugned judgment is not sustainable.

12.  For what has been discussed above, this
appeal is allowed, the impugned judgment is set
aside and the appellant is acquitted of the charge
leveled against him. He be sct at liberty
forthwith, if not required in any other case.

13, Above are the rcasons of short order of

even date.

JUDGE

Amrounbed on;
26.09.2019

“Ampd Al ST

ne Suatble tn, stce Lot Jon Khntizs & Dunble 2 Justive Adunnd Ali

EXANMINER
Peshawar High Gourt Poshaway
Authoriscd Under Adticle 3.7 of
Foe Qanun-e-Shahadat Ordar 1384

24 JAN 2020
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