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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
4{

Service Appeal No. 665/2020

Date of Institution 

Date of Decision
24.01.2020
29.03.2022

Waqif Khan son of Raza Khan R/0 Karkani Banda Katlang 

District Mardan.
(Appellant)

VERSUS

The Secretary Education Khyber Pakhtunkhwa at Peshawar and 

four others.
(Respondents)

4 Muhammad Sabir Khan, 
Advocate For appellant.

Muhammad Riaz Khan Paindakhel, 
Assistant Advocate General For respondents.

Salah-Ud-Din 

Rozina Rehman
Member (J) 
Member (J)

JUDGMENT

ROZINA REHMAN. MEMBER (JJ: The appellant has invoked the
>',

jurisdiction of this Tribunal through above titled appeal with the prayer

as copied below:

“It is therefore, humbly prayed that by accepting the

instant appeal, the Impugned order of the respondent

No.2 may kindly be set aside and the appellant may be

r. ■
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reinstated in his service alongwith all back benefits and

- ;•salaries.”

The relevant facts leading to filing of instant appeal are that2.

appellant was serving as Sweeper in Government High School

Babuzai Katlang, District Mardan. He was implicated in case FIR

No.271 registered at Police Station Katlang, Mardan U/S 9 (C) of

CNSA on 21.05.2017. He was tried and convicted by the Trial Court

and was sent to judicial lockup. He impugned the conviction before

the Peshawar High Court, Peshawar which was allowed and

conviction was set aside. In the meanwhile, major penalty of removal

from service on the sole ground of his conviction in a criminal case

was imposed upon him. He, therefore, moved an application to the

respondent No.2 for reinstatement just after his acquittal which was

turned down, hence, the present service appeal.

3. We have heard Muhammad Sabir Khan Advocate for appellant

and Muhammad Riaz Khan Paindakheil, learned Assistant Advocate

General for the respondents and have gone through the record and

the proceedings of the case in minute particulars.

Muhammad Sabir Khan Advocate, learned counsel appearing4.

on behalf of appellant, inter-alia, submitted that the impugned orders

are illegal, against law and facts as the appellant was not treated

according to law and rules. He contended that the appellant was

discriminated and given step motherly treatment as no charge sheet

with statement of allegations and show cause notices were

communicated to the appellant and no proper inquiry was conducted

in the matter. He submitted that the appellant was not provided
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w proper opportunity of personal hearing and he was condemned

nunheard. He, therefore, requested for acceptance of the instant •i;

appeal.

Conversely learned AAG submitted that the appellant was5.

charged vide FIR No.271 dated 21.05.2017 at Police Station Katlang,

Mardan and was convicted by a competent court of Law. He

submitted that he was treated according to law and that the orders of

the respondents are legal and that he was punished according to law.

After hearing the learned counsel for the parties and going6.

through the record of the case with their assistance and after

perusing the precedent cases cited before us, we are of the opinion

that during service, he was charged In case FIR No.271 dated

21.05.2017 registered at Police Station Katlang U/S 9 (C) of CNSA. He

was arrested and tried. It was on 26.06.2019 when he was convicted

and sentenced to undergo rigorous imprisonment for five years with

fine of Rs.30,000/-. He impugned the judgment of the Trial Court

before the august Peshawar High Court, Peshawar and it was on

26.09.2019 when his appeal was allowed, impugned judgment was

set aside and appellant was acquitted of the charge leveled against

him. Soon after earning acquittal on 26.09.2019, he filed

departmental appeal on 24.10.2019. The assertion of the learned AAG

regarding the departmental appeal being barred by time does not find

support from any document. He filed appeal after earning acquittal

within 30 days. It would have been a futile attempt on the part of

appellant to challenge his removal from service before earning
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V' acquittal in the criminal case and it would be unjust to penalize the 

appellant for not filing his departmental appeal before earning his

acquittal in the criminal case which had formed the foundation of his

removal from service. It has been held by the superior fora that all

acquittals are certainly honorable. There can be no acquittal which

may be said to be dishonorable. Conviction of the appellant in the

case of narcotics was the only ground on which he had been removed

from service and the said ground had subsequently disappeared

through his acquittal, making him re-emerge as a fit and proper

person entitled to continue his service.

It is established from the record that charges of his7.

involvement In narcotics case ultimately culminated in honorable
i-
■!-

acquittal of the appellant by the competent court of Law. In this

respect we have sought guidance from 1988 PLC (CS) 179, 2003

SCMR 215 and PLD 2010 Supreme Court, 695.

It merits a mention here that neither charge sheet with8.

statement of allegations nor show cause notice was ever served upon

appellant. No inquiry was conducted and the appellant was removed

from service just on the strength of conviction by the learned Trial

Court. Admittedly, he was condemned unheard as no opportunity of

personal hearing was ever afforded to the appellant.

For what has been discussed above, this appeal is accepted9.

and the impugned order dated 22.07.2019 is set aside alongwith

other orders on the appeal of the appellant and the appellant is

reinstated in service with back benefits from the date of his arrest in
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t-' the criminal case.' Parties are left-to bear their own costs. File be

consigned to the record room.
■i

ANNOUNCED.
29.03.2022

I

7 (Ro^a Rehman) 
P^embe\(J)

(SalalHJcTOirr) 
Member (J)

\
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" ORDER
/ 29.03.2022

i-. • : .
ft

Appellant present through counsel.
;? i- r/ Muhammad Riaz Khan Paindakheil, learned Assistant 

Advocate General for respondents present.» s
.yr

i: i. \
, Vide our judgment of today ,of this Tribunal placed on, , 

. file, this appeal is accepted and the impugned order

i

t1

22.07.2019 is set aside alongwith other orders on the appeal
/

of the appellant and the appellant is reinstated in service v^ith4

back benefits from the date of his arrest in the crirhinal case.

Parties are left to bear their own costs. File be consigned to

the record room.
v';

ANNOUNCED.
29.03.2022

7
(Rozina Rehman) 

^mb^(J)
(Salah-OT-Dirry 

Member (J)<.

i
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Due to summer vacations, the case is adjourned' 
14.12.2021 for the same as before.

30.08.2021

\
\
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Mr. Inayat Malik, Brother of appellant, on behalf of the 

appellant is present. Mr. Kabirullah Khattak, Additional Advocate 

General .is also present. '
Neither written reply oh behalf of. respondents submitted 

any representative of the department is present despite 

issuance of notices vide preceding order sheet dated 31.08.2020. 
Again notices be issued to the respondents for submission of 
written reply/comments for 09.12,2,020 before S.B.

21.10.2020

nor

r
4

(M u h a m m a d3BTnal--Kten|
Member (Judicial)

Appellant in person and Addl. AG for the 

respondents present. ^
Learned AAG is required to contact the respondents 

and facilitate submission of requisite reply/comments on 

02.02.2021 as last chance.

09.12.2020

Chairman
Appellant in person and Addl. AG alongwith Sajid 

Superintendent for respondents No. 1 to 3 present.
Representative of the said respondents has furnished 

reply/comments. Placed on file. Nemo on behalf of 
respondents No.' 4 & 5 nor their written reply/comments 

received. The matter is therefore, assigned to D.B for 
arguments on 10.05.2021. The appellant may furnish 

rejoinder, within one month, if so advised.

02.02.2021

Chaiirnan

10.05.2021 Due to demise of the Worthy Chairman, the Tribunal is 
non-functional, therefore, case is adjourned to 
30.08.2021 for the same as before.
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07.07.2020 Counsel for the appellant present.

Mr. Kabir Ullah Khattak learned Additional Advocate 

General for the respondents present.

Again, request was.made for submission of comments. 

Last chance is given. To come up for written 

reply/comments on 3J.08.2020 before S.B'.

Member (J)

\
31.08.2020 Appellant in person present. Mr. Kabirullah Khattak 

Addl. AG for the respondents present.

Written reply/comments not submitted. None present 

behalf of the respondent department, therefore, notice be issued 

to the respondents department for submission of written
I

reply/comments. : :

on

Adjourned to 21.10.2020 before S.B.

Member (E)!

. \
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Learned counsel for the appellant present. Preliminary 

arguments heard.

The appellant (Ex-Sweeper) has filed the present service 

appeal being aggrieved against the order dated 22.07.2019 

whereby major penalty of removal from service was imposed 

upon him and against the order dated 13.12.2019 through which 

his the application for his reinstatement in service was rejected.

• 25.02.2019

Submissions made by the learned counsel for the appellant, 

need consideration. The present service appeal is admitted for 

, fegOlar hearing subject to all Just legal objections. The appellant is 

directed to deposit security and process fee within 10 days. 

Thereafter notices be issued to the respondents for written 

reply/comme.nts. To come up for written reply/comments on 

13.04.2020 before S.B.

....V., Process Fea -

ember

Due to public holiday on account of COVID-19, the case 

is adjourned to 07.07.2020 for the same. To come up for 

the same as before S.B.

13.04.2020

Read'
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Form- A •v

FORM OF ORDER SHEET
Court of

'6^S 72020Case No.-

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

1 2 3

The appeal of' Mr. Waqaf Khan presented today by Mr. 

Muhammad Sabir Khan Advocate may be entered in the Institution 

Register and put up to thej Worthy Chairman for proper order please, 

decrease

24/01/20201-

1

2-
This case is entrusted, to S, Bench for preliminary hearing to be

put up there on

r-T ■

\ ■

t '

' \
CHAIRMAN

1
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WaqifKhan VS The secretary Education KPK at Peshawar.

INDEX
S. No Description of Documents Annexure Page1. Memorandum of Appeal

\2. Salary slip A
Acquittal order of the appellant by 

the Peshawar High Court.

Termination order ~ 

. Departmental Appeal 

Order of the DEO on appeal 

Wakalat Nama

3.
B

5-11-4.
C /S5.
D

6.
E

£o7.

Appellant: 

Through:

Muhammad 

Advocate.
Dated: 24-01-2020

(

r.‘L



m BEFORE THE KHYBER PAKHTUNKHWA SERVICE
RIBUNAL PESHAWAR 

Joz-o
Waqif Khan Son of Raza Khan R/o Karkani Banda Katlang District Mardan.

(Appellant)

Kfeybcr Fs^^uk.hwa
VS

71) The secretary Education KPK at Peshawar. 

District Education Officer(male) Mardan, 

The Director (E and S education) Mardan. 

The District Account officer Mardan 

Principal Govt. High School Babozi Katlang

BUsry No

V2)

Ji)
4)
5)

(Respondents)

APPEAL AGAINST THE UNLAWFUL TERMINATION ORDER OF 

PETITIONER BY RESPONDENT NO. 3 ON THE BASES OF THE COVICTION 

OF THE APPELLANT IN CRIMINAL CASE WITH OUT WAITING TO THE 

DECESION OF THE APPELLAT FORUM AS THE SAME COVICTION WAS 

DECLARED ILLEGLE AND WAS SET ASIDE BY AGUST PESHAWAR HIGH 

COURT AND THE SAME WAS COMUNICATED TO THE RESPONDENTS 

AND THE DEPARMENTAL APPEAL OF THE APPELLANT 

REINSTATMENT AND RELEASE OF HIS SALARIES WERE TURN DOWNED 

BY THE RESPONDENT NO.l WHICH IS AGAINST THE LAW, RULES OF 

CIVIL SERVENTS AND AGAINST THE POLICY OF THE EDUCATION 

DEPARTMENT.

FOR

Esteemed Sir submitted as:

FACTS:

1. That the appellant is working as sweeper in ( BPS 4) in education department 
KPK since 14/ 1/1993 and 

District Mardan.
serving in Govt High School Babozi Katlang

2. That the appellant has spotless carrier and has performed his duty with full 
dedication and no complaint was ever reported by the superior against 
him..(copy of the pay clip of the appellant is attached as Annexure A)

3. That on dated 21/05/2017 the c^^^^i&yjwas falsely charged by the local 

police vide FIR No 27 1 U/S 9 C CNSA at Police Station Katlang, Mardan.

7



% 4. That the appellant was released on bail and then the trail was conducted and 

the learned Trial Court illegally convicted the appellant and 

judicial lockup on 24/6/2019.
was sent to

5. That the appellant impugned the illegal conviction of the learned trail court
before the Peshawar High Court and the same was allowed and the conviction 

of the appellant was set aside by the Peshawar High Court on 26/9/2019 and 

declared the appellant being innocent.(copy of the judgment of the High Court 
Peshawar is attached as annexure B)

6. That the respondent No.^imposed major penalty of removal from service on 

the sole ground of his conviction in false case without waiting for to the 

decision of the appeal of the appellant before the High Court on 22/7/2019 

vide letter 8594-97.(Copy of the impugned order is attached as annexure C)

That after the acquittal of the appellant and after his release from lockup the 

appellant moved an application to the respondent No. 2 for reinstatement and 

releasing his salaries but the respondent No. 2 turn downed the 

application/appeal of the appellant without any legal justification vide letter 
No.14738 dated 13 December 2019.

7.

(copy of departmental appeal and order is attached as annexure D and E)

8. That the appellant has served for more than 26 years and on the bases of 

illegal conviction which has already been set aside by the eompetent court and

then the application of the appellant was not aecepted and was deprived 

the appellant from benefits of his long service.

9. That both the orders of the respondents are illegal and not maintainable and 

also against the service rules of civil

10. That the appellant is civil servant and this honorable tribunal has jurisdiction 

to entertain the matter

even

servants.

RAYER:

It is therefore, 
order of the

humbly prayed that by accepting the instant appeal, the impugned 

respondent No.|..may kindly be set aside and the appellant may be 

reinstated in his service along with all back benefits and salaries. Any other 

fit and just may also be granted.consequential relief which the tribunal deems



Dist. Govt. NWFP-Provincial 
District Accounts Office Mardan 

Monthly Salary Statement (May-2019)

% I
Personal Information of Mr WAQIF KHAN d/>v/s of RAZA KHAN 
Personnel Number: 00127820 
Date of Birth: 01.01.1971

NTN: 0
Length of Service: Years 04 Months 019 Days

CNIC: 1610117653637
Entry into Govt. Service: 14.01.1993

Employment Category: Active Permanent 
Designation: SWEEPER 
DDO Code: MR6115-PRINCIPAL G.H.S BABOZAI KATLANG MAR

GPF Section: 001

80003509-DISTRICT GOVERNMENT KHYBE

Cash Center; 0Payroll Section: 003 
GPF A/C No: EDUMR009217 Interest Applied: Yes 95,354.00GPF Balance:
Vendor Number: - 

Pay and Allowances: Pay Stage; 23Pay Scale Type; Civil BPS: 04Pay scale: BPS For - 2017

AmountWage typeAmountWage type
1.458.00House Rent Allowance17,820.00 1000Subsistance pay0003
1.500.00Medical Allowance1.785.00 1300Convey Allowance 20051210

150.00Washing Allowance150.00 1567Dress/ Uniform Allowance1516
288.00Adhoc Relief Allow @ 10%2199423.0015% Adhoc Relief All-20132148

1,782.00Adhoc Relief All 2017 10%1,457.00 2224Adhoc Relief All 2016 10%2211

Deductions - General

AmountWage typeAmountWage type
-300.003501 Benevolent Fund-830.003004 GPF Subscription - Rs 830

i 3990 Emp.Edu. Fund KPK -60.00-166.003609 Income Tax

Deductions - Loans and Advances

BalanceDeductionPrincipal amountDescriptionLoan
75,000.00■3,000.00108,000.00GPF Loan Principal Instal6505

Deductions - Income Tax
Payable; 1,000.00 Recovered till May-2019: 165.98Recoverable;Exempted: 0.02834.00

::
22,457.00Net Pay: (Rs.):-4,356.00Deductions: (Rs.):26,813.00Gross Pay (Rs.):

Payee Name: WAQlF KHAN , •
Account Number: PLS000000013215 ' ' ' ■
Bank Details: NATIONAL BANK OF PAKISTAN, 230884 KATLONG, MARDAN KATLONG, MARDAN, MARDAN, '.

Balance: *Earned;Availed:Opening Balance:Leaves:

Permanent Address: VILL KHARKANI MARDAN PO KATLANG DISTT MA
Domicile: NW - Khyber Pakhtunkhwa Housing Status: No OfficialCity: MARDAN 

Temp. Address:
Email:City:

V- • • ,

(130696/24.05.2019/09:50:38) 2) All amounts are in Pak Rupees 3) Errors & omissions excepted
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BEFORE THE PESHAWAR HT(;T-T COURT. PF.SHAWAR

Cr.A.No. /2019

Waqif Khan S/0 Raza Klian R/0 Madu Laf Karkani Banda Ka 

Mardan.
■!

7 .
Versus

The State.

CASE FIR N0.271 DATED 21,05.2017 

CHARGE UNDER SECTION 9r-C CNSA, 

P.S Katlang, Mardan.

Appeal U/S 48 GNSA, 1997 r/w 410 CnP.C 

against the order and judgment of Mr. Aziz 

Muhammad, ASJ, Katl mg dated 24.06.2019, 

whereby the appeliani was convicted and 

sentenced ii/s 9-C CNSA of 1997 for rigorous 

imprisonment for 5 years with a fine of 

Rs.30,000/-, or in default of payment of fine 

appellant shall further suffer imprisonment 

for three months.

Prayer-in-Appeal:

On acceptance of this appeal, the order 

and impugned judgment of Mr. Aziz 

Muhammad ASJ Katlang, Mardan vide 

dated 24.06.2019, may kindly he set aside 

and the appellant may graciously be 

acquitted from the charged leveled 

against them.
d )

; 7: ^tte^ted.
_____ _

High-Court
X'.

CrA825 2019 Waqif vs state full USB 21- PG
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Respectfully Sheweth;

That the above named appell^it have been involved and 

aitested by the local Police of Police Station Katlang , in case ■ \ 
vide PIR No. 271 dated 21.0:5.2017.. .The'.' local police 

commonest investigation, on completion , whereof complete 

Challan was submitted, in the court of learned Additional- 

Session Judge Katlang, where the charge was framed against 

the appellaitt, consequently the appellant was convicted and 

sentence by learned AS.T-Katiang vide order dated 24.06.2019. 
(Attested copy of judgment are attached as Annexure “A"’)

2) ■ That being aggrieved from the aforesaid order and judgment of ' ■.
the learned ASJ Katlang, the appellant approaches this Hoirble 

Court for setting aside the order and judgment of the lower 

forum on the following grounds, inter alias.'

1)

GROUNDS

That the impugned'order and judgment of the learned . A.SJ 

Katlang, is against law, facts and material on record, and based 

mis-reading and nbn-jreading of evidence, hence, ■ not

maintainable.

A.

. on

That on the basis of the eyidence on record the impugned order 

and judgment is not sustainable, and the. learned Trial Court 
has not.applied-his mind while, passing -impugned judgmenf 

where a poor and innocent person have been, convicted, fpr 

offence.' •’

B.

no

That no recovei*y of alleged narcotics has been affected- from, 
the immediate/ intelligent possession of the'appellant nor the 

alleged recovei^ was affected on the pointation of appellant 
and having no connection with the alleged recovery of alleged 

narcotics, neither the alleged contraband was waived or sealed 

at spot, nor the recover^' memo was prepared on the spot, as 

such violated the-mandatory provision pf. Ru.le-4(1) of the 

Control of Narcotics Substances (Government Analysis) Rules, 

2001. '

C.

■

CrA825 2019 Waqif vs. state foil USB 21 PQ :. •



That tlie prosecution is very much failed, in order to bring 

home guilt to the accused/ appellant as the evidence produced 

by the prosecution,, is full of materiai and fetal contradiction, 
dishonest investigation arid improvement, laclf of corroboration 

between the statements of PWs and omission, as such not 
worthy of reliance and, therefore, conviction cannot be made 

on such flimsy,, doubtful and incredible evidence.

D.

That the investigating agency did not bothered to find out any 

comiecting evidence to linlc the appellants in the crime, .and it 
well settled principal of law and the august Supreme 

Court of Pakistan in the. case “Nek Muhammad «&; another 

Versus The State” reported in PL0 1995 Supreme Court 
517(b) held that , . , ■

•E,

IS now

“Merc recovery of contrabands articles from a 

place or a vehicle does not automatically 

connect an accused/ person, mth siicli articles 

unless prosecution succeeds in showing that he 

had a conscious possession of the same”

That the .appellant was' convicted, on. a. vei^-.highly flimsy; 

doubtful and interested evidence of the prosecution, hence, the 

conviction of the appellanls are not sustainable in the eye of 

law.

•F.

I

t ••

That the ■ impugned’ order and. judgment ■ of the learned 

Subordinate Court Is manifetly wrong and the evidence 

produced by the prosecution does not connect tlie appellant 
witli the commission of offence.

G.

That the impugned judgment, which is based on surmises and 

conjectures is the result of mis-reading and non-reading of 

evidence available on the record, and the impugned order, and 

judgment of the learned Trial Court is against law, fact and
justice, hence, not maintainable at all. ^

H.

That the prosecution story as setup in the FIR, and the deposed 

before the Trial Court are .quite different; therefore, floes not 
inspire confidence.

I.

tes;fed
CrA825 2019 Waqif vs stale full USB 21 PG
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That the. sentence awarded to, the appellants is capricious and is 

based on presumption, supposition, conjectures and suniiises,

.T..

That a great number of major-discrepancies in the statement of 

PWs have been brought on record, to sheltered the prosecution 

testimony.

K.

That the appellants are quite innocent and the prosecution has 

failed to prove his case against, tlie appellants, beyond any 

reasonable ground, and tlie learned Trial ^Court instead of 

extending benefits of doubts to the appellants have absolved in 

favour of prosecution;

L.

That the learned Trial Court has made a subjected approach, to 

the case and has not assessed the prosecution evidence in 

accordance' with well established principles.- setup by the 

Superior Courts on the subject, which has resulted in. grave 

. miscamage of justice.

M.

That on prior pemiission of this Hon’ble Court the appellants 

may argued the other grounds, at the.- time of arguments.
N.

It is, therefore, humbly prayed that on acceptance of this'. . ■ 
appeal, the order and- impugned judgment of Mr Aziz 

Muhammad AST Katlang 'dde dated 24.06.2019, may kindly 

be set aside and the appeilait may graciously be acquitted from 

the charge leveled against lijim.

. \ Appellant
Tlirough ^

Shah Khan Katlang
Advocate

Dated: 28.06.2019 
CERTIFICATE:
Certified, that no such-like appeal has-earlier been-filed in-this l-Ion’ble 

Court as per tlie instructions of the appellant.
vocale

I

.-r-^rTESTED
IINER

asHaw^r High Court4^:. CrA825 2019 Waqif VS Stateful! USB 21 PG
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BEFORE THE PESHAWAR HIGH COURT. PESHAWAR

• /2019Cr. Misc.No.

IN
/2019Cr. Appeal No.

Waqi F Khan S/0 Raza Khan R/O Ma{lu Lar Karkani Banda Katlang, 

Mardan.
.. Appellant

Versus .
RespondentThe State

APPLICATION U/S 426 Cr.P.C. FOR 

SUSPENSION OF SENTENCE IN THE 

IMPUGNED JUDGMENT AND ORDER 

OF THE LEARNED ASJ Katiang, DATED 

24.06.2019 AND RELEASE OF THE 

PETITIONERS/ APPELLANTS ON BAIL, 
TILL THE FINAL DISPOSAL OFVTFIE 

MAIN APPEAL.

I

Respectfully Sheweili;

1)' ■ That the petitioners/ appellant have already been-impugned
their conviction and sentence dated 24.06.2019 passed by tile 

ASJ Katiang, before this liordble Court in which no date has 

yet been fixed and grounds of appeal may be considered as 

integral part and parcel of this application.;. ■

That conviction, in sentence imposed upon the petitioner/ 

appellant is corporately sho.: ,jne and the petitioner/ appellant
2)

^rTESXED
ER

lavgi^High CourtCrA825 2019 Waqif vs state full USB 21 PG'
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have faced the agony of couH trial for sufficient Jong time and 

are still in miserable condition in jaih

That due to huge load of work and pendency of cases, the 

accdiiipanying appeal filed in this Hon ble Court would take ■ 
sufficient time, therefore, for safe administration , of justice the 

petitioner/ appellant may. not kept in jail for^ a long time. 
Moreover, the petitioner/ appellant was on bail during the trial, . 

• and was regularly attend the court for long-time and not misuse 

the concession of bail granted by, this Hon ble Court to Waqif
iCian Appellant by the learned Trial Court.

That the case, against the'.petitioner/ appellant is one of highly 

discrepant and illegal evidence, warranting interference by this . 

Hon’ble Court for the ■ intents of suspension of conviction and

sentence. •

That the conviction recorded and sentence awarded to 

petitioner/ appellant is against the facts brought; on record and 

subject and the petitioner/ appellant'aio innocent,

therefore, sanguine of success-in their accompanying appeal. '

That the petitioner/ appellant is ready to furnish any reliable 

surety to the entire satisfaction, of this hon ble court.

3)

.4)

• 5)

law on

6)

It is. therefore, most, humbly prayed thaf'on acceptance
mpugned judgment/ order datedof this application, the 

24.06.2019 passed by learned ASJ-Ka.tlarig, may kindly be f"

suspended, and the petitioner/ appellant may very graciously.
bail till the final decision of die main appeal. ' ■'

i

be released on

Petitioner/ appejiattt

• Through
Shah tia^v^^z Khan KatUmg •

. V A.dvocate •

'AttestedDated: 28.06.2019

CrA825 2019 Waqif vs.state full USB 21 PG
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BEFORE THE PESHAWAR HIGH COURT. PES^^HAWAR

I/2019 •Cr.Misc. (BA) No.'

■

Waqif Khan ......Accused/ Petitioner.
VERSUS

: The State . Respondents .

AFFIDAVIT

1, Sajid Khan son of Mir. Muhammad Khan R/o Karkani 

Banda, Tehsil Katlang District Mardan (special attorney for : 

accused/ petitioner), do hereby affirm and declare on oath that 

the contents of the accompanying Application are true and 

correct and nothing has been concealed from this Hon'bie 

Court. Further affirm that no such like bail application has 

earlier been filed before this Hon’bie Court. ■

■

. ; D' e p o n e n t • 
; CNIC No.i610i-1585988-9

Cell: .4-'3/i /.. .^ $/>>^///xy 7-r-
Identified by:

Shah Nawaz Khan Katlang 
Advocate High Court 
District Courts Marddn

u Aikm
\

'Ffh 7 !

;

2 3 OC T 2019CrA825 2019Waqifvs state full USB 21 PG
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Judgment Sheet

IN THE PESHAWAR HIGH COURT, 
PESHAWAR 

Judicial Department 
er.A No. 825-P/2019 

Waqif Khan Vs the State 
Date of hearing 2^,09.2019.

Mr. Shah Nawaz KJian, Advocate, for the 
appellant. ORT P

Mr. Mujahid Ali. Khan, AAG, for the State 

JUDGMENT . O

AHMAD ALL J. Questioned hereinis the>k^-:^

judgment of learned Additional Sessions

Judge/Judge, Special Court, Katlang (Mafdan), 

dated 26.06.2019, whereby appellant Waqif Khan

s/o Raza Khan, was convicted and sentenced to 

five years R1 with fine of Rs.30i000/ or in default 

of payment of fine to further undergo three months

S.I, in case FIR No.271 dated 21.05.2017,

registered against him u/s 9 C CNSA at Police 

Station Katlang, Mardan. ■ ^

2. Brief facts, as per contents of FIR, are that 

the complainant Hazrat Nabi Khan, ASI, during 

gasht apprehended the accused-appellant Waqif 

Khan, haying 500 gram; charas pukhta on the spot, 

whereas 1500 grams of charas pukhta were 

recovered from the fields near the spot of 

occurrence on his pointation. Total 2000 -grams
V I

aiESTED
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charas were recovered. 5/5 grams from each packet 

were separated for chemical analysis of FSL and 

sealed in pm’cels No. 1 to 3. Remaining contraband 

was sealed in a separate parcel No.4. On each of 

the parcel 3/3 signia of ‘MH’ were affixed. 

Accused-appellant was arrested and on the basis of 

murasila Ex.PA, FIR ibid was registered, against 

the accused-appellant

On completion of investigation, challan'was
!■

submitted in Court where the appellant, was charge 

sheeted to which he pleaded not guilty and claimed 

trial. The prosecution in order to prove its case, 

produced and examined as many as seven 

witnesses in all whereafter statement of the 

accused, was recorded, wherein, he professed his 

The learned Trial Court, .after

2.

innocence.

conclusion of trial, found the appellant guilty of the 

charge and, while recording his conviction, 

sentenced him as - mentioned above. Feeling 

aggrieved, the appellant has filed the instant appeal

before this Court.

Arguments heard and record gone through. 

Allegation agair^t the appellant is that he 

having 500 grams charas in his direct 

possession whereas^ 1 ^ 00 grams of charas pukhta

3.

4.

was

ESTED
EXAMIN

r Htgh Court
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<
were recovered from the fields near the place of

occurrence.

5. The complainant/PW-5 stated in his

examination in chiefthat on 21.05.2017, he along 

with two other police officials (Waseem Akhtar 

1367 and Imrad 2681) was on gust when received 

information regarding, selling of narcotics by 

famous drug peddler, namely, Waqif (hereinafter 

called appellant). They reached the spot of 

occurrence at 1630 hrs and recovered 500 grams 

charas pukhta from the accusedrappellant. Further

i.

deposed that on poiptation of accused-appellant

ixl/2 packet of 1500 grams were recovered from

his field’s drainage divergent at karkariy . banda.

Questions arise here, firstly, that when the

complainant received information regarding 

selling of narcotics by the accused-appellant, why

did not he conduct a test purchase, through an

independent witness so as to have been
I

substantiated his stance qua his allegation, 

secondly why the recovery was not in shape of 

sachets and, thirdly, when according to the site-

plan the place of oGcuifence. is surrounded by 

fields, why did not the accused-appellant^ having
Cl jj-

contraband in his posse ssiom on seeing the police 

party, decamp from the spot. By nature when an

%•

■U.

[EXAMINER 
awar High CountP.
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accused notices the police party or sensing any

danger, he being about to do wrong, automatically

makes ways for his escape. It seems . an

afterthought that once the accused, already

apprehended with 500 grams of narcotics and he

being well aware of the consequences, then why

did he point-out hidden narcotics and when he was

all alone in knowledge of the same. These

unanswered questions are mystery in the instant

happening. Rather, the scenario, suggests that the 

occurrence has not at all taken place as alleged by

the complainant.

It was the Moharrir of the police station.6.

who while appearing as PW-7 in the trial court 

deposed that he received, parcels No.l to 4 for 

keeping the same in the safe custody at malkhana 

of the PS concerned, but astonishingly, samples

sent to FSL on. 26.05.2017 with awere

considerable delay of 5 days.

7. To utter surprise of the Court, the FSL

report shows the physi(*al appearance of the 

contraband to be liquid. Complainant while 

initially reporting the matter and while recording 

statement before the learned trial court . 

categorically stated that the substance recovered 

from accused-appellant was ,charas pukhta.: This

anSifNER
High Court
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♦ foct leads to a mystery towards the recovery by

complainant and sending, of samples by . the

Moharrir as to what, was actually sent to FSL for

analysis.

8. In present case against the appellant, the 

record suggests, that safe custody of the recovered 

substance as well as safe transmission of samples

of the recovered substance to the FSL are not in

line with the prosecution story, which created 

doubts qua establishment of the charge against the 

accused. Moreover, the FSL report Ex.PK only

shows the belt number of FCM17 who took the

samples to FSL on 26.05.2017. Furthermore;

record is silent as.to v.'hy the samples '.vere

received in FSL with a considerable delay of 5'

days. Prosecutioh failed to bring anything on

record with respect to the said delay.

9. . In present case, where the recovery, place

of occurrence, and samples of substance sent to

FSL are doubtful, there it cannot be said that the

prosecution had proved its case against the

accused-appellant beyond reasonable doubt;

10. All the above aspects of the case created

doubts in the prosecution case qua its recovery 

and it suggests that occurrence has not taken

■
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place, in the mode and. manner as alleged by the

prosecution.

1

II. The above discussion has led this Court to

believe that the learned trial court has erred in

i-ppreciating the case evidence both ocular and

circumstantial in its true perspective. It has been

held, time and again by the superior courts, that

a sli^test doubt occurs in the prosecution case

is sufficient to grant acquittal to an accused.. The 

conclusions drawn by the learned trial Court are

;

r

not borne out of the case evidence therefore, the 

impugned judgment is not sustainable.

For what has been discussed above, this1.2.

appeal is allowed, the impugned judgment is/set

aside and the appellant is acquitted of the 

leveled against him. He be set at liberty 

forthwith, if not required in any other case.

13. Above are the reasons of short order of
/

even date.
i

' •
JUDGE

/ /
-.4Announced on: /.

■'

26.09.2019
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1. Whereas Waqif Khan Sweeper GHS Babozai Katlang Mardan involved in a 

case & has been arrested by the police on account of selling the chars 

weigh 2000 gram and FIR lodged against him in the Police Station Katlang 

dated 06.12.2016.
2. Whereas the Court Decided the case of the accused Mr. Waqif Khan 

Sweeper GHS Babozai Katlang Mardan, keeping in view the contents of FIR 

duly substantiated through consistent, confidence inspiring and 

trustworthy evidence, concerning the recovery of chars, it is held that 
prosecution has proved the Charge of recovery of 2000 grams chars from 

the possession of the accused facing trial and on his pointation, as such, has 

proved its case beyond any shadow of doubts.
3. Whereas, the court also decided, therefore the accused facing trial is 

hereby convicted U/s 9 (c) CNSA and is sentenced for imprisonment of five 

(05) years (Rl). The accused shall also pay fine to the tune of Rs.30,000/- 

(Thirty thousand as the court decision received from the Principal vide his 

letter No.677 dated 01.07.2019.
4. Now, therefore in exercise of Powers conferred under the Revised 

Efficiency and Disciplinary Rules 2011,1 the District Education Officer (Male) 
Mardan being competent authority is pleased to imposed Major Penalty of 
Removal from service upon Mr. Waqif Khan Sweeper GHS Babozai Katlang ■ 
w.e.f in the light court of Additional Session, Judge Special Court under 
CNSA, Katlang decision, 26.06.2019.

Note: Necessary entry to this effect should be made in his service book.

(Zulfqar-ul-iyiulk) 
District Education Officer 

(Male Mardan)

Endst: No. 8594-97/ PF Waqif Khan Sweeper GHS Babuzai/Dated Mardan the 2207.2019. 
Copy of the above is forwarded for information & N/action to the:- 

P.S to Secretary Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar. 
P.A to Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar. 
District Nazim Mardan.
Deputy Commissioner Mardan.
Principal, GHS Babozai Katlang Mardan for strict compliance.
Official concerned:
District Accounts Officer Mardan.
District Monitoring Officer IMU Mardan.
EMIS Branch local office.

1.
2.
3.
4.
5.
6.
7.
8.
9.

District Education Officer 
(Male Mardan)



T 1
A'ya oL ^

4
Whereas,Waqif Khsn Sv/eeper GHS Dabo^ei Katlang Mardan involved in a case 8-. 

been arrested by the police on account of selling the chars weigh >000 gram and FiR lodged against 
hs the Police Station Kadang dated 6.12.2016.

VA/he-^eas, the Court Decided the case of the accused Mr.VVaqif Khan Sweeper GHS 
habozai Kallang Marden , keeping in view the contents O' FIR duly substantiated ihre-ugh, coiisi.NleiU 
confirJence inspiring and trustworthy evidcutce, concerning the recovery of chars, ii is held that 
prosecution has proved the Charge of recovery of 2000 grams cha.'s from the possession of llie acruy; ;: 

■ acing trial and or. his po'ntation, as such, has proved its case beyond any shadow of doubts-
Whereas, the court also decided hherefom the accused facing trial is heunby conxinu-d 

U/s 9(c) CNSA and is .sentenced for imprisonment of five (OS) years {R!).The accused shall also, pay fiiic 

to the lune of Rs.30,000/dthirtv thousand) ns tlio court dertsicn received jrom the Principal vide his ■ 
ieltei No.677 dated 1.7.2019.

ts n:v,: 
law

4.

!

2.

a, Now, therefore in exmeise' of Powers confnrrod under the Revised.Ffnciency and 
Disciplinary Rules 2011, i the District rditcniion Offlrer (Male) MauJan being competent aptfiorlty Is 
pleased to imposed Major Penalty ol Rwnoval fnun service upon ;vlf. V7ac|if Khan Sweeper GHS Bah 
Katlang w.e.t. in tlae light court of Addl. Session, iudfR' Special Corn under CNSA, Katlang decision, 
26.6.2019 
NOTE:-

ocai

Necessary entry to ihts offetl '■-hmiid he nvide in btvservice book.

(ZuifaqrMjl-Mulk)
District Education Officer 
(Male) Mardan

5 b '1 h '10
Endst'.No. / PF Waqif Khan Sweeper GHS Babu2ai /Dated Mardan the A A /2019.

Copy of-he above is forwarded for information gi n,^action to theu-
P.S.W Secrelar-y Ele’^'.enic.r/ & SGCondan' Cducalion, Khyber Pakhtunkhws Peshawar.

2. P.A to Director Clsmeniatv & Secondary education Khyber Pakhtunkhwa Peshawar.
3. District Nazirr. Mardan,

A. Deputy Commiss oner Mardan.

Principe! ,GHS Babozai Katlang Mardan (or strict compliance.

6. Official concerned.
7. District Accounts Officer Mardan.
S, District Monito.-iraOfncsr !MU Mardan.

CMiS Branch local cPi)^.

1.

X.
5, • \

/

]

/

)9.\

DistricVdfXiQli Officer 

(MaleWa '

/I

Ir' pan
/!

\
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: ELEMENTARY & SECONDARY EDUCATION, ;GOVT. OF ICHYBER PAKHTUNKHWA
IT ....... . HI^S

OFFICE OF THE #
DISTRICT EDUCATlOig OFFICER 

(MALE)MARDAN
S’ & S 0937-933151 , H deomalemardan@gmail.com 

No.ILlZA^/PF Waqif Khan Sweeper GHS Biabuzai Katlang/Dated

liSSsSSSf

1-^11 --/2010.

li To---

Tvjr,Vvaqi'f Khan Sweeper 

GHS Babuzai Katlang Mardan.

Subject;- APPEAL FOR RE-INSTATEMENT IN SERVTr.R 
Memo:

Reference your application received on 01.11.2019T0 this office for the subject 
noted above is hereby rejected, with the remarks that your removal order is prior than the 

•' acquittal order and filed.
i

DistrictffidiWcatfton Officer 
(Mall) Mardan.

Endst No
Copy for information to the:-

1. Headmaster GHS Babuzai Katlang Mardan.

District Education Officer 
(Male) Mardan.

■7’

I

>
;■

1-

!
f
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s;
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mailto:deomalemardan@gmail.com
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BEFORE THE KH\p@^PAK|HTTH|JKHWA SERVICE
TRIBUNAL PESHAWAR

Service Anpeal No: 665/2020

^ Waqif khan son of Raza khan R/0 karhani Banda Katlang District Mardan.

(Appellant)
Versus

The Secretary ( E & SE ) Khyber Pakhtun BChwa Peshawar, & Others.

(Respondents)
INDEX

S.NO DESCRIPTION 
OF DOCUMENTS

ANNEXURE PAGES

1. Para wise comments along with 
affidavit 01 04

2. Letter & FIR A&B 05 06
3 Letter & Judgment C&D 07
4 Copy of order of Removal E 00 n
5 Copy of application & appeal for 

Reinstatement ItF&G

Respondent

District Education Officer 

(Male) Mardan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE 

. TRIBUNAL PESHAWAR
Service Appeal No; 665/2020

Waqif khan son of Raza khan R/0 karhani Banda Katlang District Mardan.

(Appellant)
Versus

The Secretary (E & SE) Khyber Pakhtun Khwa Peshawar, & Others.

(Respondents)
Para Wise Comments On Respondents t tn

Respectfully Sheweth > -

PRELIMINARY OBJECTTONS:

1. That the appellant has got no cause of action as well as locus standi to file the 

instant appeal.

2. That the instant appeal is badly time barred.

3. That the appellant has not come to this Honorable Tribunal with clean hands.

4. That the appellant has concealed the material facts from this Honorable Tribunal 
hence the appeal is liable to be dismissed.

5. That the principal through a letter No.266 dated 25-05-2017, has sent EIR No. 271 

dated 21-05-2016 to the respondents. (Letter & FIR are as Annexure A & B)

6. That the Principal of GHS Babuzai Katlong Mardan through a letter No 677 dated 

01-07-2019 has submitted report regarding the imprisonment of the appellant 
(Waqif khan).(Letter & Judgment are as Annexure C & D)

7. That after fulfillment of all the codal formalities, the appellant was removed from 

service vide order Endst No 8594-97/ G dated 22-07-2019 in accordance with law.

(Order of Removal is Annexure as Annex-E)

FACTS:
1. Para No 1 pertains record, hence needs no comments.

2. Para No 2 is pertains record, hence needs no comments.

3. Para No 3 is incorrect, baseless, against facts & law, as the appellant was charged 

vide FIR NO 271 U/S 9 C CNSA on dated 21-05-2017 at police station katlang 

Mardan, and the appellant is facing trial here by convicted under section 9 C 

CNSA and is sentence for imprisonment of five (05) years and fine to tune of Rs. 

30,000/(Thirty thousands),hence denied.(Copy of Judgment is as Annexure E)

r
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f 4. Para No 4 is incorrect, baseless and against facts as the appellant has legally 

convicted and has sent to judicial lockup on dated 24-06-2019.

5. Para No 5 pertains to record, hence needs no

6. Para No 6 is incorrect, as the respondent being a responsible Govt Officer acted 

according to law, hence denied.

7. Para No is incorrect, baseless and against facts as the respondent through letter 

No. 14739 dated 13-12-2019, the application of the appellant has rejected with the 

remarks that the removal order of the appellant is prior than the acquittal order, 
hence denied.

(application & appeal for Reinstatement are as Annexure F & G)
,8. Para No 8 is incorrect, as the respondent has issued removal order on dated 22-07- 

2019 before the acquittal order, hence denied

9. Para No 9 is incorrect, as the orders of the respondent are legal, maintainable and

is not against the service rules of civil servant. The appellant has done misconduct, 
hence denied.

10. Para No 10 needs no Comments.

comments.

It is therefore humbly prayed that in the light of above facts, 
the appeal may please be dismissed with cq^C^

Respondents 2&5

/
District E ation Officer 

(Male) Mardan
?

Director of (E & SE)
of KPK Peshawar

ecretary of^ & SE) 

Of KPK Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

r

Service Appeal No; 665/2020

Waqif khan son of Raza khan R/0 karhani Banda Katlang District Mardan.

(Appellant)
Versus

The Secretary ( E & SE ) Khyber Pakhtun Khwa Peshawar, & Others.

(Respondents)

AFFIDAVIT

I, Mr. Sajid Khan Litigation Officer Education. Department Mardan do hereby 

solemnly affirm and declare that the contents of Para Wise Comments submitted 

on behalf of respondents are true to the best of my knowledge and belief and

nothing has been concealed from this Kenorable Court.

Deponent

t
hSajid Khan 

16101-6005318-5
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IN THE COURT OF AZIZ MUHAMMAD,

LSESSIONS judge/judge special court TJNnFW CNSA. KATI.ANG
MARPAI^ ^ ^

j l^cial.Case No: IQI/SH. of 20,17

<v^--

■A Js^ /

Date of rnstitution:l4.12.2017 
Date of Decis;ion/ 26.06.2019

//
THE State

...VERSUS.... .

Waqit K^n son of Raza_^an r/o Madho Lar Karkani Banda 

Tehsil Kallang, Mardaii. , '

(Accused Facing Trial)

CH^GED VIDE CASE FIR N0.271, .DATED 21.05,2017. 
SECTION 9 (C) CNSA-, 1997.. P.STATIQN KATLANG: MARDAN.

JUDGMENT

UNDER

1- Acciised Waqif Klian son ot Raza Khan faced trial in the 

subject case.

2_ Brief fact as per contents of FIR, are that during Patrolling

Hazrat Nabi Khan- ASI produced accused Waqif on the spot

Certified |.e. fields near Karkani Mado alongwith ,2000 grams chars

mldita, sealed into..parcel and reported the matter that he

received information that famous drug peddler Waqif Khan 

son of Raza Khan is selling chars on the spot. Consequent 

upon said information, the police party rushed to the spot

i
'O

I

where they overpowered the accused and from his possession 

chars weighing 500 grams recovered. Qh preliminaiy 

interrogation accused facing trial disclosed that he has kept
\

It-
3IKV..
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more chars in the fields of Karkani. On this, accused led

the said spot in custody, from where accused facing trial dig 

out a

to-

plastic. bag, which contained chars weighing 1 ‘/2 

packets: On weighment one packet came, out of 1000/ grams

while another 500. grams. Five grams chars separated from 

each packets for the FSL analysis and sealed into parcels 

No.1,2,3. While remaining chars i.e. 495 grams and 1490

:/

grams sealed into parcel No.4 by affixing 3/3 monogram of 

.‘MH’. Mursila was sent to police station through constable 

Waseem Akhtar No.i367 for registration of the FIR, whereof 

case in hand was registered.

3- The matter was entimsted to Bashir Khan Inspector (PW-5) 

for Investigation, who . prepared Site Plan (Ex.PB) 

pointauon of complainant and marginal witnesses, recorded 

statements of PWs U/s .161 Cr.,PC. Vide application 

EX,PW5/1,'he interrogated accused facing trial and during 

inteiTogation he pointed out the place of occurrence to him 

pointation memo EX.PW5/2. He produced accused

on the

EXAMINE ^ facirg trial before the court of Judicial Magistrate videI Copying

EX.PW5/3' for recording liis confessional

statement but he refused to do so and was sent to judicial 

lockup. He has also received FSL
A

report in positive and 

placed on file DDs EX.PW5/4 and EX.PW5/5 regarding the 

departure,, facts-of-recovery and arrival of the complainant.



0> %1,

L
He has also placed on ,file FSL receipt :EX.PW3/1 and 

attested copies of those cases registered against accused 

facing trial, EX.PW5/6 to EX.PW5/10. After completion of 

investigation he handed over case file to SHO Mohsin Fawad 

for submission of challan against accused .facing trial, as he 

well conversant with the signature of said SHO, who has 

submitted challan on 23.05.2017, EX.PW5A11.

/

?

!
I

I4. During the course of trial, copies of the relevant documents 

piovided to .the..accused facing trial, within the 'meaning 

of Section 265 (C) Gr.P.C. Thereafter,.accused facing trial- 

was indicated, who pleaded not guilty and claimed trial. 

Prosecution-was-directed-to'produce its evi-denee.Tn order to 

prove its case, prosecution produced 07 PWs,- the gist of their 

deposition is given below:-

iiwere

j

r

Tariq Aiam ASI examined as PW-1, who is marginal to 

pointation memoEX.P.Wl/1 vide which accused facing trial 

during investigation pointed out the. place of occurrence to

n

!

f
Waseem Akhtnr FC No.1367 examined as PW-2 is the 

— - ~

marginal witness to the recovery memo EX.PW2/1 vide 

which complainant had:taken into possession chars weighing 

500 grams from possession of accused. On his interrogation 

in the case in hand rriore chars weighing 1500 grams 

also recovered frornTthe fields belonging to him. Case

copv'‘''y

\

.4
were

i-

•.



property was exhibited as EX:P1, His statement was also 

recorded by the 10.

Faiz Muhammad Khan SHO

/■

examined as PW-^:/ on.

receipt of murasila from Hazrat Nabi Khan. ASI through

constable Naseera Akhtar No.l367, he incorporated the
i

1

contents of murasila into FIR? EX.P A.

Constable Jandool No.lll? fretiredVexamined as PW-4:

On 26.05.2G17, Muharrir had handed over to him three 

parcels containing 5/5 grams chars in a sealed condition

having 3/3 monogram of MH, which he taken to FSL 

Peshawar for examination vide receipt EX.PW4/1.

Bashir Khan Acting DSP Investigation examined as PW-

who is investigating officer of the present case, who 

prepared Site Plan (Ex.PB) on the pointation of complainant

and marginal witnesses, recorded statements of PWs U/s 

Cr.PC. Vide application EX.PW5/I

161

he interrogated accused ;

beTrueCop' racing trial and during interrogation he pointed

occuiTence to him vide pointation memo EX.PW5/2. He 

produced accused facing trial before the

Certified r;:?'out the place .!
I

copv'**‘y ■ F

iC:.■>- court ; of Judicial ^\

Magistrate vide application EX:PW5/3 for ■ recording his

confessional statement but he refused to do so and 

to judicial lockup. He, has also

'was sent •
V]

received FSL report in 

positive and DDs-EX;PW5/4 and EX.PW5/5. regarding the 

departure, facts of recovery and arrival of the complainant. 

He has also placed on file FSL receipt EX.PW3/1 and

i

C.

' ^1^



attested copies of those cases registered against accused 

facing trial, EX.PW5/6 to EX.PW5/10. After completion of 

investigation he handed over case file to SHO Mohsin Fawad 

foi subiTiissioh of challan against accused facing trial, as he 

well conversant with, the signature of said SHO, who has 

submitted challan ph 23.05.2017, EX.PW5/11.

Hazrat Nabi Khan ASI examined as PW-6: He is

/

/
/

complainant of the present case and narrated the same facts

as that of FIR, EX.PA

Sadique ASI examined as PW-7: on 21.05.2017, 

complainant Hazrat Nabi Klian ASI handed over to him four 

paicels, parcels No. 1,2,3 contained 5/5 grams chars and 

paicel No.4 contained remaining chars. He made entry in 

register No.lO and kept the same in Mall Khana in safe 

custody. He also sent parcel No. 1,2,3 to the FSL Peshawar 

constable Jandool Noll 117 vide receipt EX.PW3/1. 

Hi^ statement was also recorded by the IG under section 161

Cerliiiec

. a
, Scss'o->^ C-v.'r; Q -

Copy!^9 -

Prosecution closed its. evidence. Therefore, accused facing 

liaii was examined U/s 342 Cr.PC, who professed innocence, 

however, did not opted to appear as his own witness on oath 

or to produce evidence in defense.

w V: '"fc*



6- I have heard the 

learned counsel for. 

case file thoroughly.

APP Muhammad Sajjad for the State 

narcotics had been effected from the direct

arguments of learned APP for State a^d
/accused facing tria] and have perused the

i

7.
argued that recovery of

f

possession of

accused facing triaL That all the PWs were consistent on 

material points and nothing , favourable 

brought during cross examination and 

implication was suggested. That 

lecovered stuff were sent to 

the report is in 

according to law.

On the other hand, learned

to accused has been

no reason for false 

samples taken from the 

FSL for chemical analysis and 

positive. He prayed for awarding punishment

8-
counsel for the accused argued 

that accused facing trial is innocent-and has been falsely 

implicated. That the case of prosecution is full of doubts and 

^ benefit of doubt goes in favour of prosecution. He .argued 

are police officials and

;a--
't'

?

f •

CertiriGci to be True C(gMt all the. PWs
no independent

associated with the alleged recovery 

the prosecution badly failed to prove the 

safe custody of alleged samples taken from

h.

recovered stuff
He prayed for acquittal of accused facing trial

The case or prosecution is primarily' based upon direct
evidence of recovery of 500 grams chars from immediate 

possession of accused facing trial and recovery of 1500

y ■*

«'«v >

• -- ;
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ri. ur.
grams chars on his pointation after his arrest and preliminary 

inte.1 legation on the spot. Separation of samples from the 

lecovered lot, sending the samples to FSL tor analysis and 

opinion and positive report of the FSL,. showing that the 

recovered stuff was chars.

i:/ I
r
f/.

,f
r

10. In order to prove its case, prosecution produced 07 PWs. The

seizing officer Hazrat Nabi ASI. has been produced and 

examined as PW-6,-whereas, the witnesses- of recovery,

namely Waseem Al^tar FC No. 1367, has been produced and
1

examined as PW-2., Complainant/ seizing, officer PW-6 

deposed in line with, the contents of Murasila and has 

deposed that accused facing trial was apprehended and 500 

grams chars was recovered from his.direct possession while 

1500 grams chars-was recovered on his pointation in the 

fields belongingfto , him. He further testified that 

contrabands were weighed on the spot and 5 grams samples

FSL.

Copyiluj Dor>,.irtir.c47ie t jstified that the. samples were sealed in Darcel No 1 2 3
^Sessions Con!; <• n: Mariian/ ■ ■ ^ ?

the spot, whereas, the remaining was sealed in parcel No. 

4 on the spot■ in presence.of marginal witnesses to recoveiT 

memo. PW-2 Waseem Akhtar No.l367 verified.his signature 

recovery memo ExPW2/l. He testified that Hazrai Nabi 

Khan ASI in his presence recovered 500 gram chars.from the 

possession of accused facing trial and 1500 grams on his

i ■the

Certified to be True^opy^
w6fe separated: from each packet for analysis through

!\
'■'V

on

on

\
7



pointation. He has also witnessed the separation of sample of 

5/5 grams from the recovered stuff and
*

/
sealing the same in 

parcels on the spot. Thus, the deposition of PW-6 and PW-2

■f

I/•
/

J
r

remained consistent on material points ii.e. time, place, and

manner of recovery. The learned defense counsel could 

shatter the deposition of . these

not

two material, witnesses 

material points despite lengthy cross examination. Therefore, 

their testimony is adjudged to be consistent and confidence 

inspiring. P.W-5 is . the Investigating . Officer of this 

has confirmed that he’had prepared the site plan EX.PB 

the pointation of complainant and eyewitnesses.

on

case. He

on

11. Record would forther show that the samples taken from the 

recovered substance, were 

N0.UI7/PW-4 

handed

sent to FSL, through Jandool 

on .26.05.2017. He testified that he hadi

over parcel. No. 1,2,3 containing chars 5/5 

E5L. His statement

0 grams to

fuither supported by Sadique ASIwas
Certified to be True Copy

uharrir (PW-7), testified that he had I'sent parcel No. 1,2,3 

£S)ntaining 5/5 gram chars, to FSL for analysis through
■ . ' I

constable Jandool No.l l 17. From the testimony,of PW-4 and'

Cgpyinci Do;'* ;• irr/v..;
Mart.^Se»sio.">5 Cou.’i

2>-

PW-7 prosecution succeeded to prove the .safe custody of 

chars and its transmission to FSL. FSL report was placed 

which clearly suggests that the samples separated from 

the recovered lot, duly sealed in parcels No. 1,2,3 

containing chars.

on
file,

were

\
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12. The learned defense counsel vehemently argued 

private persons have been associated with the

that no
/
/ recovery

proceedings despite prior infoiTnation; therefore, 

base of the

y the very

recovery is .doubtful. In this connection, S. 25 of 

CNSA, 1997 is clear, which excludes the. application of S. 

103 Cr.PC from, the cases registered under CNSA, 1997.

Police official could safely be relied 

enmity with accused facing trial. (In this respect, reliance is 

placed on 2004 SGMR 988). Learned defense

when they had no

counsel had

not put a single suggestion for false implication. Moreover, 

once the prosecution, has apparently establish its case, then 

under S. 29. of CNSA 1997, burden shifts upon the accused

facing trial to prove contrary to the plea of prosecution.

in hand, prosecution had discharged 

while proving that substance recovered from

In the

case its initial onus

accused was

be wheieas, accused facing trial had failed to discharge its

burde: i as required U/s 29 of CNSA, 1997. '

Certified k:

Copyioy Dep.'fitnont 
Sessions Coiic. Kjihi,-,., ut WnrCjiiJ

^bove discussion, keeping in view the contents"1

of FIR duly substantiated through 

inspiring and trustworthy evidence,

consistent, confidence

concerning the recovery

of chars, it is held that prosecution has proved the charg\ e of

lecoveiy of 2000 grams chars from the possession of accused

facing trial and on his pointation, as such, has proved its 

beyond any shadow of doubts. Therefore,

case

accused facing trial

——.i-
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iis hereby convicted U/s 9(c)CNSA
and is sentenced for (T!

years (RI). He shall also 

to the tune of Rs. 30,000/-

d^fault, he shair further

three months. Accused is

ipay fln^ 

(thirty thousands), in case of
/ ....-/

./■

y .
undergo simple imprisonment for 

on bail, be taken into

7
?

custody and 

stands cancelled and sureties are 

absolved accordingly from liability of their bail b

be sent to jail, his bail

onds.

14. Case property be disposed of in accordance with law after 

^iry of limitation-period of appeal. Copy of this judgment 

IS nereby provided to the 

ihij judgment be also sent to

(C^ied to be True Copy

convict free of cost. One copy of
Copying Oc-j-'j:

Setsio’’'-; C-Juii V'.-'ft.'o-.v; ;r. prosecution.

15. File be consigned to the record 

completion and compilation.

room after necessary •

ANNOUNCF.n
24.06.2019

(AZIZMUHAJI^AD)

atlang Mardan,
;CERTIFICATF

It is hereby certified that this judg 

pages, each page read corrected and signed b
ment consists of ten (10) 

'Y me.

(AZIZ MUHA) WAD)
Add: Sessions JudaWudge Special 
Court Under CNSArtatlang Mardan.

Name of Applicant \ V____
Date of Presentation of Aopfication "b ^^ 

on which copy '’f-ju.iteci
. jto on which copy cxiinnuuu -fC-
• o.s or words.___

\
-ouri Fee Stamps _
•rgentFee______

1 ; -it.'ned Oi Copyisi — 
I ? of Delivery__

—_



OFFICE OFTHE DISTRICT EDUCATIN OFFICER (MALEVM/AffPAA/.

DISMISAL from'SERVICE.

1 Whereas,Waqif Khan Sweeper GHS Babozai Katiang Mardan involved in a case & has
been arrested by the police on account of selling the chars weigh 20Q0.gram and FIR lodged against him 
in the Police Station Katiang dated 6.12.2016.

Whereas, the Court Decided the ease of the accused Mr.Waqif Khan Sweeper GHS 
Katiang Mardan , keeping in view the contents of FIR duly substantiated through consistent, 

confidence inspiring and trustworthy evidence, concerning the recovery of chars, it is held that 
prosecution has proved the Charge of recovery of 2000 grams chars from the possession of the accused 
facing trial and on his pointation, as such, has proved its case beyond any shadow of doubts.

Whereas, the court also decided ,therefore the accused facing trial is hereby convicted 
U/5 9(c) CNSAand is sentenced for imprisonment of five (05) years (RI).The accused shall also pay fine 
to the tune of Rs.30,000/-(thirty thousand) as the court decision received from the Principal vide his

2.
Babozai

3.

letter No.677 dated 1.7.2019.
Now, therefore in exercise of Powers conferred under the Revised Efficiency and 

Disciplinary Rules 2011,1 the District Education Officer (Male) Mardan being competent authority is 
pleased to imposed Major Penalty of Removal from service upon Mr. Waqif Khan Sweeper GHS Babozai 
Katiang w.e.f. in the light court of AddI: Session, Judge Special Court under CNSA, Katiang decision.

Necessary entry to this effect should be. made in his service book.

4.

26.6.2019
NOTE:-

(Zulfaqr-ul-Mulk)
District Education Officer 
(Male) Mardan

^ _______ j pr Waqif Khan Sweeper GHS Babuzai /Dated Mardan the ^

Copy of the above is forwarded for information & n/action to the;
1. P.S.to Secretary Elementary ,&Secondat:Y Education Khyber Pakhtunkhwa Peshawar.
2. P.A to Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar.
3. District Nazim Mardan.

4. Deputy Commissioner Mardan.
5. Principal,GHS Babozai Katiang Mardan for strict compliance.

6. Official concerned.-'
7. District Accounts officer Mardan.
8. District Monitoring Officer IMU Mardan.
9. EMIS Branch local office.

Endsf.No.,

/
/

/X
District Edu'ltion Officer 
(Male) N^rqan. —

-nrnv

•>>
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--^■. Ej^^MiiNTARY 8z SECONDARY EDUCATTON, GOVT. OF imYBER PAKHTTmFT4\AM
.........................................III ------------------------------- :--------------------

OFFICE OF THE
DISTRICT education OFFICERV 

(MALE) MA^AN ■ ,
& isi 0937-933151 , ,S deomaleniardan(5)gmail.com

11 ■■■■■"M ■■ I II j._-_ III  ^  

yPF Waqif Klian. Sweeper GHS Babuzai Katlang/Dated

.■y.

■ 'C''

ICF=-eseD
----------yv—iJA----- -__

mm

lX-/20ig.I
i

Ro

• A ivjr.Vv'aqif i.Char: S.vwTeper 

GHS Babuzai Kathi.tig Mardiin.

*✓

Suliject:-
MeniT):

iM^.I!E/UJK>R RId-.INSTATEMENT IN SKRVrrF

Reference your application received on 01.11.2019 to this office for the subject 
noted above is hereby rejected, with the remarlcs that your removal order is prior than the 

acquittal order and filed.
4

L'/
?

• Districtffidifcamon Officer 
',.(•^^al|jyMa^dan.<3

End St No, Vl
CA)|)y for information to the t

;./V'>
if

Headmaster GHS Babiizai Katlang Hardi. on.

s

District Education Officer 
(Male)'Mardan.

t

I.

:

I;; I

*
/

i

i
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EW/BmPA^wnm^A 

SERVICE TRIBUNAL, PESHAWAR

All communications should be 
addressed to the Registrar 
KPK Service Tribunal and not 
any official by n^e. ■

MBiiai
".-I

liT■.V

Ph:-091-9212281 
Fax:-091-9213262No: /ST Dated: ^ /2022

To

District Education Officer(M) 
Mardan

JUDGMENT IN APPEAL NO. 665/2020 Waqif KhanSubject:

I am directed to forward herewith a certified copy of judgment dated 29.03.2022 

passed by this Tribunal on the above subject for compliance please.

KncliAs above

REGISTRAR 

KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR

y

L
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BEFORE THE LEARNED KHYBER 

PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

CM No.
In Re:
Service Appeal No. 665/2020

/2021

Waqif Khan Appellant
VERSUS

Secretary E&SE, KPK & others Respondents

APPLICATION FOR EARLY
HEARING OF THE CAPTIONED
SERVICE APPEAL

«=-<3r
Respectfully Sheweth:

1. That the above titled Service Appeal IS pending
adjudication before this Honourable Tribunal
which is fixed for regular hearing on 10.05.2021.

2. That the matter pertains to the Service of the 

Appellant, the Respondent had illegally and 

malafidely terminated the Appellant from ' his 

services on the basais of Court conviction which 

has already been set aside by the Honhle 

Peshawar High court Peshawar.

3. That the Appellant had served for more than 27 

years in the respondents Department and since 

last 1 year the Appellant being a poor person 

suffer from financial losses due to the above

mentioned termination Order, if the above titled\

Service Appeal is not fixed for an early date the



1-'

Appellant would suffer extreme irreparable loss, 

hence the case may kindly be fixed for an early 

date.

4. That there is no legal bar on acceptance of this 

applipation.

It is, therefore, most humbly prayed that 

on acceptance of this application, the above 

titled Service Appeal may kindly be fixed before 

for an early date.

Appellant
Through

MUHAMMAD SABIR
Advocate, High Court 
Peshawar

Date: 08.02.2021

AFFIDAVIT

It is solemnly affirm and declare on oath that the 

contents of the accompanying Application are true and 

correct to the best of my knowledge and belief and 
nothing has been kept ('poncealed from this Hon’ble 
Court.

/J
DEPONENT
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13EFORE rim PESlfAWAR ITIGH CXHIR LJS

/2019Cr.A.No,

Waqif Kli[:in S/0 Rnza Khan R/O Madu Lar Karkani Banda Kaflang, 

iVlardan.
Appellant

Versus

RespondentThe State

;

CASE FIR N0.27I DATED 21.05.20I7 ;

CllARGE UNDER SECTION 9~C CNSA,

P.S K(Hlani’, Mnrdnii.

Appeal U/S 48 CNSA, 1997 r/w 410 Cr.F.C 

against the order,-and, jiulgrnent of Mr. A/iz

Miihaniinad,' ASJ, Ka’tjun^^^ 24.06.2019,

whereby the appellant was convicted and 

sentenced n/s 9-C CNSA ol 1997 lor rigorous 

inipri.sonment for 5 years with a fine of 

Rs.30,000/-, or in default of payment of fine 

appellant slial! further suffer imprisonment 

for three months.

P rayer-in-Appeal:

On '(icccpidncAt of fiiis appeal, [he order 

and impugned jadgment oj Mr. Aziz 

Muhammad aS.J Katlang, Mardaii vide 

dated 2d.06.20.19, may kindly he .set aside 

dial the appellant may graciously J)e 

acqnitted from the charged leveled 

against them.

\ examiner.
Peshawar High Court

Ci7\S2;> 2019 Waqif vs siaio full OSH 21- f-'G

■dmWrn



Judgment Sheet

IN I HE PESHAWAR HIGH COURT, 
PESHAWAR

Judicial Department 
Cr.A No. 825-P/2019 

Waqif Khan Vs the State 
Date of hearing 26.09,2019.

Mr. Shah Nawaz Khan, Advocate, for the 
appellant.

Mr. Mujahid Ali Khan, AAG, for the State 

JUDGMENT

****

AHIVIAD ALK J. Questioned herein is the

judgment of learned Additional Sessions

Judge/Jiidgc, Special Court, Katlang (Mardan),

dated 26.06.2019, whereby appellant Waqif Khan

s/o Raza Khan, was convicted and sentenced to

five years R1 with fine of Rs.30,000/ or in default

of payment of fine to ilirther undergo three months

S.l, in ca.se FIR No.271 dated 21.05.2017,

registered against him u/s 9 C CNSA at Police

Station Katlang, Mardan.

Brief facts, as per contents of FIR, are that2.

the complainant Hazrat Nabi Khan, ASI, during

gasht apprehended the accused-appellant Waqif

Khan, having 500 grams charas pukhia on the spot.

vvherea.s 1500 grams of charas ptikhia were

recovered from the fields near the spot of

occurrence on his poinlation. Total 2000 grams



2

charas were recovered. 5/5 grams from each packet

were separated for chemical analysis of FSL and

sealed in parcels No.l to 3. Remaining contraband

was sealed in a separate parcel No.4. On each of

the parcel 3/3 signia of ‘MH’ were affixed.

Accused-appellant was arrested and on the basis of

murasila Ex.PA, FIR ibid was registered against

the accused-appellant.

On completion of investigation, challan was2.

submitted in Court where the appellant was charge

sheeted to which he pleaded not guilty and claimed

trial, d’he prosecution in order to prove its case,

produced and examined as many as seven

witnesses in all whereafter statement of the

accused was recorded, wherein, he professed his

innocence. The learned Trial Court, after

conclusion of trial, found the appellant guilty of the

charge and, while recording his conviction,

sentenced him as mentioned above. Feeling

aggrieved, the appellant has filed the instant appeal

before this Court.

Arguments heard and record gone through.3,

Allegation against the appellant is that he4.

having 500 grams charas in his directwas

possession whereas, 1500 grams of charas pukhta

J\ B B

r---- EXAMINER
Peshawar High Court
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were recovered from the fields near the place of

occurrence,-

The complainanl/PW-5 stated in his5.

c.Kaminalion in chief that on 21.05.2017, he along

with two other police officials (Waseem Akhlar

1367 and Imrad 2681) was on gust when received

inibrmation regarding selling of narcotics by

famous drug peddler, namely, Waqif (hereinafter

called appellant). They reached the spot of

occurrence at 1630 hrs and recovered 500 grams

charas pukhta from the accused-appellant. Further

deposed that on pointation of accused-appellant

1x1/2 packet of 1500 grams were recovered from

his lieid’s drainage divergent^at karkany banda.

Questions arise here, firstly, that when the

complainant received information regarding

selling of narcotics by the accused-appellant, why

did not he conduct a test purchase, through an

independent witness so as to have been

substantiated his stance qua his allegation,

secondly why the recovery vvas not in shape of

sachets and, thirdly, when according to the site-

plan the place of occurrence is surrounded by

Helds, why did not the accused-appellant, having

contraband in his possession, on seeing the police

party, decamp from the spot. By nature when an

attesteo
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accused notices the police party or sensing any

danger, he being about to do wrong, automatically

makes ways for his escape. It seems an

afterthought that once the accused, already

apprehended with 500 grams of narcotics and he

being well aware of the consequences, then why

did he point-out hidden narcotics and when he was

all alone in knowledge of the same. These

unanswered questions arc myster)' in the instaitl

happening. Rather, the scenario suggests that the

occurrence has not at all taken place as alleged by

the complainant,

It was the Moharrir of the police station,6.

who while appearing as PW-7 in the trial court

deposed that he received parcels No. I to 4 for

keeping the same in the safe custody at maikhana

of the PS concerned, but astonishingly, samples

to I'SL on 26.05.2017 with awere sent

considerable delay of 5 days.

To utter surprise of the Court, the FSL7,

report shows the physical appearance ol' the

contraband to be liquid. Complainant while

initially repoaing the matter and while recording

statement before the learned trial court

categorically stated that the substance recovered

from accused-appellant was charas pukhta. This

Pos
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fact leads to a mystery towards tiie reeovery by

complainant and sending oi' samples by the

Moharrir as to what was actually sent to FSL for

analysis.

8. In present case against the appellant, the

record suggests that sale custody of the recovered

substance as well as safe transmission of samples

of the recovered substance to the FSL are not in

line with the prosecution story which created

doubts qua establishment of the charge against the

accused. Moreover, the FSL report Ex.PK only

shows the belt number of FC1117 who look the

samples to FSL on 26.05.2017. Furthermore,

record is silent as to why the samples were

received in FSL with a considerable delay of 5

days. Prosecution failed to bring anything on

record with respect to the said delay.

In present case, where the recovery, place9.

of occurrence, and samples of substance sent to

FSIL are doubtful, there it cannot be said that the

prosecution had proved its case against the

accused-appellant beyond reasonable doubt.

All the above aspects of the case created10.

doubts in the prosecution case qua its recovery

and it suggests that occurrence has not taken

axxested

.^^XAMINER 
eshawar High Court

1
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place in ihe mode and manner as alleged by the

prosecution.

11. The above discussion has led this Court to

believe that the learned trial court has erred in

appreciating the case evidence both ocular and

circumstantial in its true perspective. It has been

held, lime and again by the superior courts, that 

a slightest doubt occurs in the prosecution case 

is sufficient to grant acquittal to an accused. The

conclusions drawn by the learned trial-Court are 

not borne out of the case evidence therefore, the

impugned judgment is not sustainable.

for what has been discussed above, this12.

appeal is allowed, the impugned judgment is set 

aside and the appellant is acquitted of the charge

leveled against him. He be set at liberty

forthwith, if not required in any other case.

Above are the reasons of short order of13,

even date.
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