S.NO

FORM OF ORDER SHEET

Court of
Case No.- 106/2023
Date of order Order or other prucee&lir{g; with ‘Signa_LL_Jre of |uwdg9“ T
proceedings
2 3 T ) )
11/1/2023 The appeal of Dr. I'azal Basir resubmitied today by

Mr. Noor Muhammad Khattak Advocate. It 1s fixed [(or

preliminary  hearing  before  Single Bench at Peshawar

on _. PParcha Peshi1s given to appellant/counsel.

By theYorder of Chairman
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The appcal of Mr. Fazal Basir Chief Medical officer DG Health Office Peshawar received
1oday e on 30.12.2022 is incomplete on the following score which is returned to the counsel

for the appeltant for completion and resubmission within 15 days.

1- Check list is not attached with the appeal.

2- Appeal has not been flagged/marked with annexures marks.

3- Annexures are unattested. ‘

4-  Affidavit is not attesied hy the Oath Commissioner.

5- Index has not been filed.

t- Viemorandum of appeal be got signed by the appellant.

7- Copy of departmental appeal against the impugned order dated 5.9.2022 s not
attached with the appeal which r_"nay be placed on it. Annexure-C is an appeal against
the order dated 05.10.2022 but not a departmental appeal against the impugned
order dated 05.9.2022.

8- Copy of transfer/posting policy mentioned in para-4 of the appeal is not attached
with the appeal which may be placed on it.

9- Five more copies/sets of the appeal along with annexures i.e. complete in all respect

' 1may also be submitted with the appeal.
IFJ The documentx that are to be provided must be illegible/visible.
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

APPEAL NO. /Oé //;92-2— QOQB

DR FAZAL BASIR VS HEALTH DEPTT:
INDEX
S.NO. DOCUMENTS ANNEXURE | PAGE | |
;| Memo of Service Appeal
" | with Affidavit | Tt =5
2 Impugned transfer order

dated 05-09-2022
Notification dated 19-12-

A
3. | 2022 B €. L
4. | Departmental Appeal C + -9
5. | Transfer Postihg Policy D. jo <3
6. | Vakalatnama 1y o
APPELLANT
THROUGH:
NOOR MOHAMMCL KHATTAK

ADVOCATE SUPREME COURT
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2- That vide notification dated.(5.09.2022, tﬁle appellant was
transferred from the subject post in utter violation® of thelaw
and rules on the subject and was directed to report to
Directorate of General Health Services, Khyber Pakhtunkhwa,
Peshawar and malafidely the private respondent no.3 has been
transferred/posted against the post of the appellant in his own
pay and scale. Copy of the impugned transfer Notification

05.05-2022 ] IS attached is
ANNEXUM e ssvursnssasnrasssssnscassrnennsssranssans A
3- That. the post in question is of BPS-20 and‘fthe appellant is

serving the department in the same scale however the private
respondent no.3 is an officer of BPS-18 so the impugned
noftification is illegal on the reason that how an officer of BPS-
18 could be posted against the post of BPS:20. Copy of the
Promotion Notification dated 19.12.2022 is attached as
ANMNEXUIE vursuiressarsresersrsssnsensrarssensansasannnnessssesronsrnnrasess B.

4- That feeling aggrieved the appellant filed Departmental Appeal
against the impugned Notification dated 05.09.2022 but the
same has not been responded till date though in the light of
clause-xiv of the transfer/posting policy of the Provincial
Government the respondents are duty bound to decide the
Departmental appeal of the appellant within fort night. Copies

of the Departmental Appeal and transfer/posting policy are
attached as anNeXUr.uiieiersiscrenirensrenscensenns PP C &D.

5- That appeliant feeling aggrieved and having no other remedy

but to file the instant Service Appeal on the following grounds
amongst the others.

GROUNDS:

A-That the impugned Notification dated 05.09.2022 issued by the.
respondents is against the law, facts, norms of natural justice and in '
utter violation of posting /transfer policy hence liable to be set aside
to the extent of appellant and private respondent no.3. '

B-That the appellant has not been treated by the respondent
department in accordance with law and rules on the subject noted
above and as such the respondents violated Article 4 and 25 ofthe
constitution of Islamic Republic of Pakistan 1973. -

C-That the impugned notification dated 05.09.2022 is’against the
clauses I and IV of the transfer/posting policy of the! provincial
|Government of Khyber Pakhtunkhwa.

D-TThat the treatment meted out to the appeal is a clear violation of the .
Fundamental Rights of the appellant.

- ,/.“h"\ X
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E- That the respondents acted :in arbitrary and malér‘de manner by
issuing the impugned Notifi catlon dated 05.09.2022 against the
appeilant.

- F~ That the appellant has been discriminated by the respondents on the
subject noted above and as such the respondents violated the ®
Principle of Naturat Justice. )

G- That neither the impugned Notification dated 05.09.2022 has been

issued in-the public interest nor the same has- been issued in
exigencies of public service.

H- That the appellant seeks permission to advance on thls grounds and
proofs at the time of hearing.

It is therefore, most humbly prayed that the instant service
appeal may kindly be accepted as prayed for.

-t
.

‘| APPELANT
. Dr. FAZAL BASIR

THROUGH:
Y e
NOOR MOHAM(E;I D KHATTAK

ADVOCATE SUPREME COURT

. - w@s@ﬁswm
3 UMAR FA SLG:Q MOMAND

ifM .
MUHAMMAD AYUB

KHANZAD GUL
ADVOCATES

AFFIDAVIT

I Dr Fazal Basir, Chief Medical Officer (BS-20), Directorate

" General Health Services, Khyber Pakhtunkhwa, Peshawar, do hereby
_ so[emnly affirm that the contents of this Service Appeal are true and

correct to the best of my knowledge and belief and nothing has been
| concealed from this Honorable Court.

yeponent




GOVERNMENT OF KKYBER. PAKHTUNKHWA L
HEALTH DEPARTMENT C{ ST

Dated Peshawar tho 05" Seplombor, 053

NOTIFICATION
-\‘5 o .
NO: SOMIE Viraargozs - “The ; Tollawing Bostingy, Gaiafer. of s dociors’
'Ordemd with imimediaia. BHev:i. i Ihe basi publle Inlures!- -

"—-—'——_..
SNO | NAME -

I'RDM

Oistrict  Health - Off; cer
Dlr {Uppu} :

D
1. | Dr. Fazal Basi,
General Cndre
{8S-19) -

Report
General’ Henuh *Scrwcas- .
: KhyberPakhlunkhm

N'lédu:a! uper*n!cndem, Report, 10. D:reclaralg
IDHQ Hospital Batkhala § General -Health Services;

Or. Jami! Ahmad,
Management Cadre

(85-19) 'Matakand . Khyber Pakhiunkhiwa' -

3 JOrKnahdKnan, ) Oepaty o Thedical Disttict Hoalth: _Officar
Management Cadre. | Supenantendent, DHGI:(BS -20).. OIr, tupperl 'in ‘
(BS.18) ‘Hospita! Dir-Upoer - OF‘S Vice-S- No 1 ! ¢

4, 1br Ifan ud Din, | Walting for poer:;_-— Medlr;al Supenntenﬁ?ﬁli -

© 3 Management Cadre - £-19), OHO Hospial§
(BS-18} Bam"lela M..Iakand In
OPS: Vice: S;Na 2 -

SECRETARY. HEALTH

2CE8 GOVERNINENT OF KH‘I’BER PAKHTUNKHWA
No. 52 90— ‘?9 Endst. of aven Ne, &:Dato

Copy forwarded 1o the - o

Accountant General, Khyber Paknlunkhvyea, F'eshawar .

-Duwrector Genoral Flealth Semtes. Khyber Pakhlunkhs.'a r'eshavmr

Deputy Commissioner, Malakand & Dir Uppcr

.District Heallth Officer, Dir Upper. R L
Med-calSupenn'enuanlsDHO Hospital Dif Upper& Ba!khcla. S E
Disinct Accounts Officer.: ‘Batkhela &' Dir-Upger. ~ = . 1. ‘
‘Deputy ‘Diregtor (IT). Healn- Dcpnnmc W vath-the: d!recllon o up!oad the ,
notlficalion on offigial website : o
PS to Minister for Health Départment, Khyber Pnlrh!unithwa : wo T

-

*-lﬂ'l_cn_hum_a

10. All concornnd doctars

8 e
9. . PSto: Ser:retnry Healin D-eparimenl Khyber Pakh!unkhwu' Co L .:::‘.\_.

@ CamScanner

10, Buectumla T
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NOTIFICATION

NQ. SOH(E-V)/2-2/2022 . On the recommendations of Provincial Selection
Board, In its meeting held on 18.11.202] , the followIng Principal Medical Officers (85-19)
are hereby promoted to the post of Chijf Medical Officers-(B85-20), on regular basis, with
Immedilate effect:- o

2

Iﬂ

|

Dr. Hazrat Shah
45. }|Dr. Sajid Ayaz

Dr. Gul Rahim
[[47. Jjfor. Salimulldh

y (12 “i“_.—ﬁr. Musarat Ali . H 48. Jl[or. Muhammad Yaqoob i [
N\ N AT — e ——
) N T r— T ——

Or. Sajjad Ahmad
Or. imran Hanif Pasha
10. Dr. Asghar Uliah Khan

Dr. Sher Zaman o m
6o femmne __ J( & Jorzeomr |
' [or_Muhammad Amin Khan ||| 43. J|Or. Muhammad Ansar ;|

: /

1
|
Jj

i
I
5

lﬂ

111. [for. Kiramat Utlah Khan

o

kY
Y
)
LY

|Dr. Muhammad Riaz . | |Dr. Ubaidullah | |
B, Dr. Ayaz Mehmood i |Dr. Muhammad Younas ! T
{17. Jj{or. Hidayatullah Khan 1 i 53. Ji[or. Zulfigar All | :

18. Dr, Zakir Mehmood i Dr. Noreen Begqum

Dr. Mubashar Shah Or. Fazli AmIn
Dr. Abdul Shafig Dr. Sohall Zahoor -

Dr. Asmat All Khan 7. J[[or. Falsal Ardin ] ;-f
2. Dr. Muhammad Sultab |Dr. Abdul Sami Basit _ I
Dr. Muhammad Tarlq Aziz : Or. Khalid Mehmood , I'E

| A ;
{Dr. Fazal Basir ] {Or, Muhammad Tariq
Dr, Akbar Hussaln ]

e
ﬁ

. .
i

|

wn

: iii
BSECECE

&N

i

P AT ST N AT e
| 64. ||[Dr. Sultan Bahadar '

|Dr. Muhammad Faroog i| Dr. Shahzad Noor !
0. Dr. Muhammad Naseem X Dr. Muhammad Anjum Khalid
| | Jr. Muhammad Anjum Khalid _____|

[Or. Nisar Muhammad i | Wj

(27, WAy ahmad Nawas . W&o W~
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2. The doctors on ";ﬁiiléfhlﬁfi'onli-will.r_emaln on probation for a pe'lriod-of one .'year
in terms of Section-6(2) of the Khyber Pakiitunkhwa Civil Servants Act, 1973 read with |
Rule-15(1) of the Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion &

Transfer) Rules, 1989 and ‘extendable for another year with the specific orders of
appointing authority within two months of the expiry of first year of probatien period as
provided in rule-15(2) of rules ibid.

3. Posting/ transfer order in i:'espect' of the above name doctars will be issued
later on. '

¥

SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

No. F?LLZ _5'73 /Notification of even No. & dated:

Copies forwarded to the:- N
Accountant General, Khyber Pakhtunkhwa Peshawar
Director General Health Services. quber Pakhtunkhwa.

Director General, Provincial Health E].erwces Academy Peshawar.
All District Health Officers in KhyberiPakhtunkhwa:
All Medical Superintendents in Khyber Pakhtunkhwa,

* Alt District Accounts Officers in Khyber Pakhtunkhwa. /
PS to-Secretary Health Department Khyber Pakhtunkhw . - N E
Deputy Director (IT), Health Department, Peshawar.™ /[: N . nf/ '
PS to Minister for Health, Khyber Paichtunkhwa g

10 All concerned doctors, .

11.Personal files of all the concerned doctors. ,'- .

OO D W

(DR, SYED\PAS{R ALI SHAH)
SECTIONNQFRICER'(E-V)




Subject

llé//

The Worthy Chief Secretary, _ 7__ _
’ $ -

Government of Khyber Pakhtunkhwa

Peshawar.

DEPARTMENTAL APPEAL AGAINST NOTIFICATION NO:
SOH/E-V1/4-4/2022 DATED  05/0%/2022 ISSUED _'BY___
SECRETARY, GOVERNMENT . * OF KHYBER"_-'I'-"_-'

PAKHTUNKHWA HEALTH DEPARTMENT PDSHAWAR

Respected Sir,

1.

My humble submission as under:-

That That the applicant is serving as Distrie::t-Healtil Officer (DHO) Dir = . .

Upper [BPS-19] in his own pay and Scale from 15/02/2021 and has

served unblemished and satisfactory performance as DHO Dir Upper.

That the applicant most senior in BPS19 and the case for promotion to

BPS-20 of the applicant is already dl-le and working paper for promotion |

to BPS-20 has been forwarded to PSB as schéduled in next few days.

-

. That after one year and Seven month the Secretary to Government of

Khyber Pakhtunkhwa Health Department issued a-Notification NO.
SOH/E-VI/4-4/2022 DATED 05/09/2022, wherein the applicant was

transferred and to report Directorate General Health Services Khyber

Pakhtunkhwa and one Dr. Khalid khan Deputy Medical Superintendent )
[Management Cadre BPS-18} transferred as sttnct Health Officer’ . b
agamst the post of the appl;cant in OPS i.e own pay and scale That ‘the

notification which is an illegal and void order hence may be set aside.

. That Likewise, the impugned notification of the department qua transfer
of the applicant from the DHO Dir Upper and to place on the disposal of
the Directorate of Health and Services Khyber Pakhtunkwhwa, being ot

permissible and the same being whimsical, arbitrary and pumtwe in

nature and therefore, in violation of fundamental rights enshrined in

eyt L WA alaly ugl -
AT T .
AT S

: Secretary Health Department violated law and rules and 1ssued the sald'.'.'-"'-:5::'-i'-"""::*"




R -

Constitution of 1973 and in contravention of Rules and policy, hence, are

not sustainable” |

. That the applicant has not been completed his tenure s DHO Dir Uppér

and the normal period of posting of a Govemment Servant at a: statlon,

: accordmg to Rule 21 of the Rules of Busmess is three years Whlch has to L

be followed in the ordinary clrcumstances unless for reasons or
cmgenmes-of service a transfer before expiry of the said period becomes
necessary thus the said transfer without completion -of tenure is against -

the law and rules, constitution and fundamental rights.

That: the transfer of the applicant is against the Tenure, appointment,
promotion and posting/transfer are of utmost importance in: the -civil
service, the same will rightly be considered and treated as part of the
terms and conditions of service of a civil servant. If, however, rﬁlés and
instructions are deviated from and as a result merit is discouraged on
account of favoritism, sifarish or considerations other than merit, it
should be evident the civil service will not remain independent or
efficient in this regard reliance upon Constitution Petition No,

23/2012.Petition by Ms. Anita Turab vs Government of Pakistan etc.

. That it is well settled that placing an officer as OSD is tantamount to

penalizing him because the expression ‘OSD’ is not known to either the
Civil Servants Act, 1973 or the Civil Servants Appointment Promotion

and Transfer Rules, 1973.” Reference in this regard may also be_ made to .

the cases of Mir Shah Nawaz Marri vs. Government of Balochistan etc - & i

[2000 PLC (C.S) 533], Syed Ajmal Hussain Bokhari vs.. Commissioner,

Rawalpindi {1997 PLC (CS) 754] Sajjad’ Ahmad : .Javed Bhatti vs-.
Federation of Pakistan (2009 SCMR 1448) and Lt. Col. (R) ‘Abdul Wapd N '

Malik vs. Government of the Punjab (2006 SCMR 1360).

. That the transfer of applicant under the orders or directions of Minister
" Health because in the impugned notification a copy is forwarded to PS to
- the Advisor to CM for Health Department for inform'aticih thus it'shgws |




- posting /transfer of* Management Cadre.

- .
- . -
the political influence is certainly void, unlawful and violative of rules.

The relevant dictum of the judgment 1995 PLD SC 530,

. That act of the respondents department for issuance of Political

influential and without tenure policy transfer is against the law and
judgments of supra court relied upon the relevant para of judgment of
the Supreme Court of Pakistan 1996 SCMR 1185 titled Hameed =
Akhtar Niazi vs The Secretary Establishment Division,l Government of . |

Pakistan ¢ If the Service Tribunal or Supreme Court decides a point " - . . "

of law relating to the terms of Service of 2 Civil Servant whxch covers |
not only the case of civil servant who htlgated but also of other civil’

servants, who may have not taken any legal proceedmgs, insuch'a
case, the dictates and rule of good governance demand that the
benefit of such judgment by Service Tribunal/ SuprémeICourt be
extended to other civil servants, who may not be parties to the '

litigation instead of compelling them to approach the Service

Tribunal or any other forum”,

It is, therefore humbly requested that on' acceptance of the

instant departmental appeal he impugned NOTIFICATION NO. SOH/E-

V1/4-4/2022 DATED 05/3#/2022 may very kindly be set aside to the . . |

extent of the applicant shows at S.No. 1 and Dr. Khalid Khan show at
S.No. 3 in the transfer Notification dated 05/5?:"2022 and the said
Notification may also be declared, illegal, unlawful ab-initio in the hght of

the above mentioned references, judgments and relevant rules./ policy of

?

g -

(Dl‘.FaZleasnr) ' .

District Health Officer -
Dir Upper
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VAKALATNAMA (/ _
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.
APPEAL NO: OF 2022
I (APPELLANT)
e, P Byl - (PLAINTIFF)
| ' (PETITIONER)

VERSUS |

| (RESPONDENT)
He M D%/ﬂ}f . (DEFENDANT)

Y Weé AL lardt™

Do hereby abpoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we- authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all

sums and amounts payable or deposited on my/our account in the
above noted matter.. :

. | ”
Dated. ____/ /2022 @ﬁ”
; CLIENT =

~

ACCEPTED

NOOR MOHAMMAD KHATTAK

ADVOCATE SUPREME COURT
(BC-10-0853) '
(15401-0705985-5)

- =
UMAR FAROOQ MOHMAND

s
ED ADNAN

. MU%%I@IKD Af{UB

OFFICE: 5 ' ADVOCATES
Flat No. (TF) 291*-292 3™ Floor,
Deans Trade Centre, Peshawar Cantt,

" (0311-9314232)




