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Court of -
Execution Petition No. 37/2023
Date of or_r.fr\:r - T (_)rd(’_r‘(;o‘lhu(’?;;ro_cco_clfn_gs with signature of judge
proceedmgs
Py - B -
18.01.2023 The execution petition of Dr. Sardeef Kumar

submitted today by Malik Akhtar Ali Khan Advocate. It is
fixed for implementation report before touring Singie

Bench at Swat on . Original file be

requisitioned. AAG has noted the next date. The
respondents be issued notices to submit
compliance/implementation report on the date fixed.

By the order of Chairman
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({HYBER PAKHTUNKHWA SERVICES TRIBUNAL -PESHAWAR

CHECK LIST |
Indsk fusly  Vowsus M KPR
..... U Appellant : oo RESPONdents j
' CONTENTS YES | NO
This petition has been presented by: Advocate Court v

Whether Counsel/Appellant/Respandent/Deponent have signed the requisite documents?
Whether appeal is within time?

Whether the enactment under which the appeal is filed mentioned?

Whether the enactment under which the appeal s filed is correct?

Whether affidavit is appended? :

Whether affidavit is duly attested by competent Oath Commissioner?

Whether appeal/annexures are properly paged?

Whether certificate regarding filing any earlier appeal on the subject, furnished?

l.‘DP‘:’?“*‘P"!’-"‘PF—"!\’.—‘|g|U’

10. | Whether annexures are legible?

11. | Whether annexures are aftested?

12. | Whether copies of annexures are readable/clear?

13. | Whether copy of appeal is delivered to AG/DAG?

14. | Whether Power of Attorney of the Counsel engaged is attested and signed by

petitioner/appellant/respondenis?

19. | Whether numbers of referred cases given are correct?

16. | Whether appeal contains cutting/overwriting?

17. | Whether list of books has been provided at the end of the appeal?
18. | Whether case relate to this court?

19. | Whether requisite number of spare copies attached?

20. | Whether complete spare copy is filed in separate file cover?

21. | Whether addresses of parties given are complete?
22. | Whether index filed?

23. | Whether index is correct?

24. | Whether Security and Process Fee deposited? On
25. | Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974 Rule 11, notice along
with copy of appeal and annexures has been sent to respondents? On
26. | Whether copies of comments/reply/rejoinder submitted? On

27. | Whether copies of commentsireplyfrejoinder provided 1o opposite  party? On

< Ll Ll ]2l | KL <] Ll S|l L |22 | L |2 | L]l

It is certified that formalities/documentation as reqf%ed in the We table have been fuffilled.

 Name:- Mlada/t N “M‘&Lcm

Signature:- ) %

Dated:-

PHC Prx Compusing Camer, Feshaivar High Courr, Beshawar
Pioneer of legal drafiing o compusing
Ceff:No:- 49230288 35600/+923 1 1 9149544/49231 59737151
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.BEFORE THE LEARNED SERVICE TRIBUNAL KHYBER
~ PAKHTUNKHWA PESHAWAR

EP:

CMNo. 322022

In the matter of
Service Appeal No. 1054 /2019
Decided on 28.04.2022

Dr Sardeef Kumar.........cccvvveneneen. Applicant / Petitioner
VERSUS
The Govt of KPK & Others .......evvvvennnennnnnn. Respondents
INDEX
S.No Desc;;iui)tior-i_;f'Documents Annex | Pages N
1. | Application {or implementation 1-3
Affidavit - | 4
Copy of tl{e Judgment and Order A -
dated 28.04.2022 1%
4 Wékalat NAma

Petitioner / Applicant
Through

Dated: 10.01.2023

W
MA K AKHTAR ALI KHAN
Advocate, Supreme Court
Of Pakistan

At Mardan

0%0>-3192993
© 21U ~UJBUPEH
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BEFORE THE LEARNED SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

EP:
CMNo.33 /2022 '

In the matter of

Service Appeal No. 1054/2019
1

Decided on +28.04.2022

Dr Sardeef Kumar S/o Hukam Chand residents of Pir
Baba, District Bumir. SMO/TQ Pacha Killay District Buner

............. Applicant / Petitioner
VERSUS

1. The Govt of KPK through Chief Secretary, Khyber
Pakhtunkhwa, Civil Secretariat Peshawar

2. The Secretary to Govt of Khyber Pakhtunkhwa, Health
Depe\;rltment, Civil Secretariat, Peshawar,

3. Secretary to Govt of KPK Law & Parliamentary Affairs
Department, Civil Secretariat, Peshawar.

4. Secretary to Govt of KPK, Establishment Department
Civil Secretariat, Peshawar.

S. Secretary to Finance Department KPK, Civil

Secretariat, Peshawar.

.......... Respondents

APPLICATION FOR THE IMPLEMENTATION OF
THE JUDGMENT AND ORDER DATED




'28.04.2022 IN THE CAPTIONED SERVICE
APPEAL OF THIS HON’BLE TRIBUNAL.

Respectfully Sheweth: -

1. That the above noted Service Appeal was pending
adjudication before this Hon’ble Tribunal and was

decided vide Judgment and order dated 28.04.2022.

2. That vide judgment and order dated 28.04.2022 this
Hon’ble Tribunal allowed the appeal and extended the
benefit of pensionary benefits for the period of
contract period w.e.f 1995 to 2001 (05 years). (Copy
of the Judgment and Order dated 28.04.2022 is

attached as Annexure A)

3. That the Judgment and Order of this Hon’ble tribunal
was duly Communiéated to the Respondents by the
Petitioner vide various Applications for
implementation. Thereafter the  Petitioner is
Continuously_ approacﬁing the Respondents for the
implementation of the Judgment and Order dated
28.04.2022, however they are reluctant to implement

the same.

4. That the- Respondents are legally bound to implement
the judgment of this Hon’ble Tribunal dated
28.04.2022 in its true letter and spirit without any
further delay, which has already been delayed due to

the malafide intention of the Respondents.



©

5. Tl;lat the valuable rights of the Petitioner are involved
in: the instant case dnd the Respondents are violating

the legal and fundamental rights of the Petitioner.

6. That other grounds will be raised at the time of
arguments with prior permission of this Hon’ble

Tribunal.

On acceptance of this Application, the Order
and Judgment dated 28.04.2022 of this Hon’ble
Tribunal may Kindly be implemented in its true

letter and spirit.

\_g - Yur——an
_ Petitioner /'Applicant
| ' Through

Dated: 10.01.2023 W ‘

MALIK AKHTAR ALI KHAN
Advocate, Supreme Court
Of Pakistan

At Mardan
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BEFORE THE LEARNED SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

CM No. ____ /2022

In the matter of

Service Appeal No. 1054/2019
Decided on 28.04.2022

Dr Sard(;ef KUumar.....coevvunenrensenns Applicant / Petitioner
| VERSUS '
The Govt of KPK & others .......cc.ccovvvvvnnnnn. Respondents
| AFFIDAVIT B

I, Dr Sardeef Kumar S/o0 Hukam Chand residents of -

Pir Baba, District Bunir. SMO/TQ Pacha Killay District
Buner, do hereby solemnly affirm and declare on oath that the
contents of the accompanying Application are true and correct
to the best of my knowledge and belief and nothing has been
concealed from this Hon’ble Court.

*
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. D@.sardee‘f Kumar S8/0 Hukam Chand resident of pir Baba,
' pistrict Bunir.. l

.o e ﬁppellaﬂt.

_Dr.Sardeef humar SMO/T Pecha Killay Distt:Bunar
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- 4\{\\( SENIORITY MOVE OQVER .

Versus

Govt, of KPK through Chief Secretary.

Sec retaiy to Govt, of KPK, Health Departinent Khyber Pa khtunkhwa,
Peshavvar!

Sceretary .of Govt. of KPK Law & Parhamemaw Affairs Department
Civil Seerelariat Peshawar.

Secretary of Govt. of KPK, Establishment Department Civil Secretariat

Peshawar:

* Secretary rol inance Depaxtmcnt KPK, Civil Secretariat Peshawar.

APPEAL U/S_SECTION-4 OF THE SERVICE TRIBUNAL
ACT 1974 AGAINST THE DECISION OF RESPONDENTS
NO.1-4 WHEREBY THEY HAD NOT CONSIDERED THE
CONTRACT PERIOD OF PETITIONER SERVICES W.E.F
1995 TO 2001lWHEREBY THEIR CONTRACT PERIOD
ABOUT 5/6 YEARS WERE NOT CONSIDER FOR
IN VIOLATION OF THE

JUDGMENT OF HONORABLE SUPREME COURT _AS
LAID DOWN IN 2008 SCMR PAGE-380.

-

That lhe appellants No.l were appoimed on contract basis in the

Heallh’ Department under supewmon of Rcspondem No.I Medical

OLILCI BPS-17 in the vear 1/8 “fo_- Ui'/?f
I

Fhat the appoin{ment on contract basis as stop gap arrangement

[hat in Govt, of KPK Civil Secretariat Amendment Act 2013. The
appellants were regularization W.E.F 01.07.2001.

)
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Thal the intervening period w.e.f (& [ -gfﬁjéﬁl’pto 01.07.2001

were not considered for seniority, more over. To the next orade etc

By Wu. 'J Slunet
Jﬂ
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"~ Service Appeal No. 1054/2019

ORDER

28.04.2022

- ..28:04.2022

Learned counsei for the appellant pre érgp Mr ..Saﬁluhah

: 2
Focal Person alongw;th Mr. Naseer-ud-Din @ﬁ_Ass/ant

Advocate General for the respondents present. Arguments heard

and record perused. o .
Vide our detailed Judgment of today, placed on file of -
Service Appeal bearing No. 541/2019 titled "Dr. Mustafa Versus

" Government of Khyber Pakhtunkhwa through Chief Secretary

and four others”, the appeal in_hand stands dismissed. Parties
are left to bear their own costs. File be consigned to the record

room.
ANNQUNCED

(Mian Muhammad) (Salah-ud-Din)
Member (Executive) Member (Judicial

SWVl “Uw '
e ”Z(ﬁ
' fﬁ.&f b““al.wa '
Wi
m Presentatinn of Annl m.mn*/.:;j Lq/ "VZ/d
Nomber i %% 10 '.___
- Copving Ei'n-:-_........-_...LQ : : i '-__“‘
| ' 2 e
Mrgent— . 7 . '
c Metad_ JAD) B
Nagmeo 4700 o |
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Bate of Delivery op Copy /‘b‘/ / g




IAL PESHAWAR.

' 'ggseron_g THE KHYBER PAKHTUNKHWA SERVICES TRIB

Service Appeal No. 541/20 19 .
Date of Institution . 03.04.2018
Dateof Decision -~ .. 28.04.2022 _'

' Dr Mustafa Med|cai Ofﬂcer, Category -C Hospltal Khawaza Khlla, Swat

(Appellant\
VERSUS

-_.Goucrnment of- Khyber Pakhtunkhwa through <_h|ef Secretary and four

others.
(Reqpondents)

MALIK AKHTAR ALI KHAN, R - ,
‘Advocate. . S For appeliants.
MR:. NASEER-UD-DIN SHAH, R L
Assistant Advocate General : B For respondents.
ML :’;‘;mds:g;-a_;ovcm o - MEMBER (JUDICIAL)
~MR. MIAN MUHAMMAD - "~ : - © MEMBER (EXECUTIVE)

1

© JUDGMENT: T

. SALAH-UD-DIN, MEMBER:- This single judgment' is‘--"aimed at

—

/7

I S A A At .

———

“the disposal of the instant as well as connected Service

Appezls bearing No. . 542/2019  titied “Mohammad Ali Jan

r~na

‘Versus (Government of_Khyber,F_"akHtunkhwa through Chief

Secretary and four"othersl"’,. 543/2):;9_ titled D‘_r_ Fazal Subhan

Versus -Govem"me_nt' of <K'hy'b'er F'akhtunkhwe throiugh Chief . |

Secretary and four others”, 544/2019 titled “Dr, Jamil Ahmad
Versus Government of Khyber I-‘akhtunkhwa-throhgh Chief

o Se( retary and four 'othe*‘s"’ 545/"101'9‘ti'"!ed -“Dr Bakht Zada

Versus Government of Khyber i’akhtunkhwa through Chief

'_Sec retary and four others” 546,/2019 titied - “Dr Faridoon
“Khan Versus Government of. Khyoer Pakhtunkhwe through
Chief Secretary: and fou: others 1054/2019: titled “Sardeef "
Kumar Versus - Government of Khyber Pakhtunkhwa through,

Chief .:Secreta"y and four. others”




)

s ST

.,\Dr Abdul Ghafoor IVersus- Government-- of Khyber-

,Pakhtunkhwa through Chlef Secretary and. four others”, as

common questions of law -and fa(ts are mvolved in all the

above mentloned appea!s

2. | Brieﬂy stated the facts 'as alleged by the appéllants::in'
the:r appcals are that the appellants namely Dr. ‘Mustafa,
Dr, Muhammad All Jan, Dr. Fazal Subhan, Dr. Jamil. Ahmed, -

' . Dr. Bakht Zada and Dr. Sardeef Kumar were appomted as

' 30 u AJJ.U, DL 113 ‘"' -"E"-E"“ E:"!=_l

Ibeneﬂts of the appellants that |n lc;ht of numerous Judgments

Medical Ofﬁcers on ‘contract ba5|s in the year 1995, while the

appellants namely Dr. Faridoon and. Dr. Abdul Ghafoor were

- alse appointéed as Med|cal Offlcers cn contract bas:s :n the year

1999. On promulgatron of Khyber >akhtunkhwa Civil: ‘Servants
(Amendment) Act, 2005 their serwces were requ]arlzed with
effect from: 01 07.2001, however. the mtervening perlod of
their contract services till 01.07.2)01 was not consldered for™

the. purpose of seniority, therefore,' the appellants ﬁled Writ

~ Petition No. 3518-P/2017 before the august Peshawar High

Court, Peshawar, w’thh was. d|s missed vide Judgment dated

'_;_."‘o zver it was observed

o
o
0

that petltioners may approach the Servu.es Tn‘)u.ﬂ' ;.Fo:' v

redressal of their grievance, ‘hence the mstant serwce appeats

- _:3. 'Notrces were issued to the resp'ondents but they faiied

to submit reply/comments desptte several opportunmes being |

y g:ven_to them, theref_ore, the appeals were fixed uitimately for

-arguments.:

4. Learned counsel for the apoellants has contended that .

. the contract penod with effect from the - date "of initial "

appolntment- of the a_ppel!ants- til 01.07.2001 is ,Iegally_

: required to be counted towardsseuniority and pr,omot'ion' of the
- appellants as seniority, is reckoned from the date 'of initial:
* appointment; that the  appellanis: were. performing similar

duties being performed b,y' the regular appointed Medical

Officers, 'theretore the period of tieir contract service shall be

counted towards senlorlLy, that accordlng to Rules 2. 2 and 2.3

'of the West Pakistan CIVI| Services. Pension Ru:es 963 the

period of contract serwce shall be counted- towards pen5|on%¥.=m~:;‘<n
TED

: K‘h w&h
VIl gk iy
Pech, Lug)



3

of v\rorthy a‘pexl .ceurt,l contract per:od snafi'_be considered- for @
t'.he purpose of seniority but the res'"zondents' have wrangly and -
-IllegaHy lgnored the Judgments of vrarthy apex court, that the-'.
.contract -services of the appe!tant< were without any break,
wh:ch.faet has not- been considered by the re{spondents and.
resullltantly, juniors to the appelants " have . beconwe their
seniors. Relaance was placed on 2618 SCMR 380 1998 ‘SCMR
969, 1991 SCMR 1765, 1993 SCMR 609, PLD 1970 Quetta 115
and unreported Judgment dated 22.09.2020 passed by august_
Supreme Court ' of Pakistan in CIVI| Appeal No. 411 of 2020
titled “Additional Chlef beeretary IATA, Peshawar,and others
“ Versus Sultan Muhammad and others”. |

5. = Oh the other hand, Iearne_d :Assistan_t Advocate General -
for fhe‘ respendents has contended that the services of the
'appellants were regulanzed with effect from, 01. 07 2001 vide
Notification dated 17.10. 2017 wh ch has not been challenged' -
by the aDpeHants through ﬁl:ng of jepartmental appeals wuthm
the statutory period of 30 days, thelefore the appeals are nnt. A
a ail r'.;‘,aT. .a..;:‘..'e; that the f‘er:ar'fmental =3pea!s were
allegedly filed by the appeilants |1 the year 2018 and 2019,
‘which _are bcsdiy time- barred‘, ren,Jermg their serwc_e app‘ea[s-l

- liable to be dismissed on this scora alone; that 'the cants"a_(:t
beriodl of services. of the appeliar ts could not be ccuntéed for
‘the purpose of their seniority 'asc‘their seniority shall be
counted with effect from the dae of Jegularizatlon of their
services; that the seniority of the appeliants has nghtly been

. reckoned from the date of regulanzatlon -of their services,.”
therefore, the appeals in hand, rna_,/ be d+sm|ssed wlth_costs.'
Reifan’ce was placed on 2022 SCMR 448 and 2019 PLC (C.S) .
740. , : , - _

6.' - We have heard the argumer ts of learned t_ounsel for the
‘appellants as well as learned Astzctant Advocate Generat Foﬁrif'hmb

the respondents and have perusec the record -

o
(Y

7. A perusa! of the record wculd shnw that some of i ;:;.:# f, ,"”';mﬂ
"‘t l"ﬂ‘ﬁn]
appe“a”t‘; were appointed as Madical Officers (BPS-17). on e

contract. basxs in the year 1995, while some were appo:nted an

“'suc,h in che year 1999, In vlew of :.ub -section 2 of Section- 2 of



the Khy‘b“er'Pa‘khtunkhwa Civil S-'=rvants (?‘Xmendm"ent) JAct,

2005 and the proviso: ‘under sub section-4- of Sectlon 19 of .

_Ctvrf Servants (Amendrr.ent) Act,’ 2013 as.well as judgment

dated 18. 11 2018 passed by aucust Peshawar ngh Court

"Peshawor in 'Writ Petition No. 15]0 of 2007 Government of

'__Kh\,ber Pakhtunkhwa Health Department |ssued Notlﬂcatlon

dated 17.10. 2017 whereby serw -es of the appellants were

10

L regularlzed with effect from 01 (07.2001. The core |ssue K

_requiring determlnatzon is that a< to whether the period ofl
__contract service of the appellants could be counted towards -
thesr seniority or not7 In order to properly appreoate the
.controversy in question, lt wouid be advantageous to go'
through para-1- (a) - and (b). of ‘Section-17 of Khyber.

Pakhtunkhwa Civil Servants (Appomtment Promotuon and

Transfer) Rules, 1989 whlch is rep roduced as below =

"“Senidrity.‘--—(l ) The seniority inter se_,i a
of civil servants [appoined to a service,
cadre of post ] shall be de ermmed

(3} n. the case of persons appomted by initial
' rewruliment, in ancc reance with the order of
merit. assigned by the Commission [or, as:
_ the case. may- be, tie - Departmental .
. Selection Committeg;] . provided.. that
persons selected for appo ‘ntment to post.in )
an earlier-selection shall -ank senior to the
persons selected in a later selection; and
(b) In. the case of civil® s¢rvants appointed-
otherwise, with reference to the dates of:
their continuous regular cppointment in the,
post; provided that civil servant selected for
promotion to a higher. post in orie batch
shall, on their promotion .o the higher post,
- retain their inter-se semouty as in the lower

post”. _
' Exp!ana?;“:on-I, —— ......... ...... _
| :r!:"xplanation-;II) e erevpeeeneesiens eereraran, vvoreatens
- ."Explanéﬁon—III,' mmrerasianrnens ' ...... eeenraen I
3 |
() Y ]
8. While going through clausa [ -of Khwher Daifhtunkhwa‘h.'

- Civil. servants (Appomtment Promotion and Transfer) lQules
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1989, it lS clear that the period 0of contract servrces ‘of the

appellants could not be counted fcr the purpose of. senlonty

Moreover, Section- 8 of Khyber P.akhtunkbwa Civil Servants

- Act, 1973 also prowdes that sen onty |n 2 post St_erce or

from the- date of regular appomtment to- that post It is by
now Well settied that serwces rerdered by an employee. on

2

‘cadre to Wthh a civil servant is prpmoted shall take effect '

ad hoc or contract basis cannbt be counted for the purpose of

the|r seniority as the, same will be counted from their regular‘

appomtment WISdOI’ﬂ |n thls re:.pect derlved from the
Judgment of august Sunrerwe Court of Pakistan reported as
2022 SCMR. 448 The appellants tave themselves mentloned

Jin para- 2 of their respective appeals that their appOmtment

on contract ba5|s was a stop gap arrangement Furthermore

accerdmg to para. (1) of offer of clppomtment the appellants

of belectees of Publlc Serwce Com hission or return of original

“were apt pointed for a perlod of ona2 year or till the avallablllty -

incumbents from leave/deputatson wh|chever |s earller The

api nellants were not even fal!mg wnthm the L.E]LE_QOFY of civil -

servants prior to the:r regulanzallbn on Uil 7 Auﬁl The

: appellants thus cannot claim th eir seniority Vis- a vis the

Medlcal Officers, whb were appourted on regular basus clurmg_

~contract ba5|s The Judgments rel.ed upon av learned counsel

'. the period durmg which the ajpellants were servmg on

jfor the appellants are dlstmgwsl able and could not in any -

. way foster the claim of the appe lants legardlng countmg of .

reproduced as below:-:

their contractual perlod of empl )yment for the purpose of

thezr semorlty

e
2,

appellante IS that -as the period, nf contract s.erwcezcould be

2.3 of Pen5|on Rules therefore, the -same Ilas to be

) ' o
/ _g,/, One of the plea taken br learried couns.el for the

considered for the purpose of senior |ty also. Rules 2.2 and 2 3

'of the West Pak:stan Civil Services Pen5|on Rules 1963 are

2.2 Beginning - of 'Sérvfce"-- Subject: fl’) Cany
special rules, ‘the -service of Government
'servant begins to qualify fcr pension when he




first appointed. -

‘takes. over charge of the pc St 0 wmch he is @

Rufe 2.3 Temporary and officiating service __
.. Temporary ahd officidiing szrvice shaif count
far pension as md;cated be;‘ow -

(i) Government servants borre on -temporary - -
~ -establishment who have- rendered more than
. five years continuous temporary service for.the
purpose of pension or gratuity; and o
(iiy. - Temporary and officiating service followed by".,
S confirmation shail also couat for pension. or '
- gratuity”. AP ' '

‘ 10, While gomg through the abave mentioned reproduced
Perision Rules, |t is evident that the period “of contractl
employment couid be. consaderec ‘only for Lhe purpose of
countlng qual;fylng service for penalonary benentq and not for

the purpose of semonty or any othm bereﬁts.

'11.  Consequently, the appeal in. hand as well as connectedg
Service Appeals bearmg No ‘542/’019 ‘545/2019 544/2019
4’5/2019 .:46/2019 10i54/2 019 and- 1055/?019 being
_ devoid. of any merits suand s issed. Part 125 A ‘mt "‘J rjear‘
'- ‘the:r own costs. File be consxgned to the recerd room.

’
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