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THg KHYBER PAKHTUMXHWA SERVICE
PFSHAWAP <CAMP COURT AT SWAT!

BEFORE
TRIBUNAl-4

of 2022Service Appeal No.

K/luhammad Nawab r/o SelpsadaAziz-ur-Rahman s/o 

Chakdara, bistrict Dir Lower [Sepoy No. 1690].
Appellant

VERSUS

of Khyber F^akhtunkhwa through Chief Secretary,1) Government
Civil Secretariat at Peshawar.

&Pakhtunkhwa through Secretary i Home2) Government of Khyber 

Tribal Affairs Department. Civil Secretariat at Peshawar.
3) Commandant Dir Levies/Deputy Commissioner Dir Lower at

Timergara.
Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

tribunal ACT. 1974/
PRAYER:

of this Appeal, Notifications No.
dated

On acceptance
SO(Police-li)HD/MKD/Levies/Misc./2020
22-03-2021 & No. SO (Police-ii)HD/1-3/Federal 

2021 dated 21-10-2021 and subsequentLevies
retirement orders issued by respondent No.2 may 

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled 

to complete his service till attaining 60 years age
in light of Notification dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.
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Respectfully Sheweth:

1) That the appellant has been serving as regular member of 

Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A").

That services of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were non- 

statutory.

2)

3) That subsequently, the Governor Khyber Pakhtunkhwa, 

under the omitted Article 247(4) of the Constitution
V

promulgated the PATA Levies Force Regulations, 2012. 

Cpnsequently, the Provincial Government framed Service 

Rules for the Levies Force in 2013 (Copy of relevant text of 

Service Rules notified in February 2013 is Annexure “B”).

4) That Schedule-Ill of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies. Hence, the said Rules were amended in 

December 2013 and the above stated anomalies were 

removed to a larger extent (Copy of amended Rules notified 

in December 2013 are Annexure “C”).

5) That the relevant Rules were further amended in July 2020. 

Regarding the length of service towards retirement, Rule 17 

was amended to the effect that all Levies personnel shall 

retire from service on attaining the age of superannuation 

i.e Sixty Years. Furthermore, Schedule-Ill which provided 

for certain length of service, was deleted by virtue of the 

amendment (Copy of amendments notified in July 2020 

Annexure “D”).
are

6) That the rules were further amended on 23-03-2021. Rule 

which provided for retirement on 

superannuation was again omitted and Schedule-Ill 

revived with certain amendments. (Copy of amended Rules 

notified in March 2021 are Annexure “E”).

17, reaching

was
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That the above mentioned Rules being extremeiy
t ■

detrimental to him, the appellant filed representation before 

the concerned quarters for redressai of his grievances. The 

same has not been responded to as yet (Copy of 
representation is Annexure “F”).

7)

8) TJiat the appellant aiongwith other similarly placed 

personnel of the Levies Force got retired from service on 

reaching certain age/compietion of certain iength of service 

as prescribed by the above mentioned Rules (Copy of 
retirement order is attached as Annexure “G”).

9) That the appellant along with other similarly placed persons 

invoked the Constitutionai Jurisdiction of the Hon’bie 

Peshawar High Court by way of fiiing various constitutional 
Petitions, chalienging vires of the above mentioned rules.

10) That during the pendency of the said petitions, the 

Provinciai Government made further amendments in the 

Federai Levies Rules on 21-10-2021, whereby retirement 
age in respect of lower ranked members of the Force was 

enhanced by a few years (Copy of amended Levies Ruies 

notified on 21-10-2021 are Annexure “H”).

11) That the appeliant filed another representation against the 

above mentioned further amendments in the relevant rules, 
which was never responded to. (Copy of memo of second 

representation is Annexure “I").

12) That against the above rhentioned Ruies framed by the 

Provincial Government, the appellant aiongwith other 

similarly piaced persons fiied various other constitutional 
petitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P 

NO.337-M/2021, W.P No.338-M/2021, W.P No.333-M/2021 

. and W.P NO.335-M/2021) before the Hon’bie Peshawar 

High Court. However, because of jurisdictionai issues, the 

matter was referred to a iarger Bench.



41 f.

13) That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force 

filed a constitutional petition (WP No. 1281-M/2022) before 

the Hon’ble Peshawar High Court Mingora Bench to the 

extent of their re-instatement in light of the Provincial 
Assembly’s Act. The petition was allowed by the Hon’ble 

High Court vide judgment dated 23-11-2022 whereby the 

respondents were directed to re-instate the then petitioners. 
It is worth mentioning that vires of the impugned ruies were 

not challenged in the said petition, which are being 

inripugned through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court 
heard the connected petitions on 29-11-2022. 
Consequently, the Hon’ble High Court decided that 
personnel of the levies force are civil servants and their 

employment matters would be dealt with by this Hon’ble 

Tribunal (Copy of order dated 29-11-2022 is Annexure “J”).

15) That being aggrieved with the impugned notifications and 

subsequent retirement order, the instant appeal is being 

filed before this Hon’bie Tribunal, inter alia, on the following 

grounds:

GROUNDS:

A) Xhat the impugned act of amending the relevant Service 

Rules to the detriment of the appellant and subsequent 
retirement is illegal and unrConstitutional. Hence, the same 

acts are liable to be declared as such.

B) That it is a settled law that sen/ice rules cannot be amended 

to the detriment of public sector employees. Even, if they 

are so amended, the same having prospective effect cannot 
c be applied against the existing employees

C) That after the 25*^ Constitutional amendment, the new 

Constitutional regime demanded streamlining of the
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erstwhile Tribal Areas with the rest of the Province. So 

much so, Levies personnel serving in erstwhile FATA and 

Khasadar Force were accommodated to a larger extent 
where the Provincial Assembly passed an Act aimed at 
streamlining the service structure of Ex. FATA Levies Force. 
The Act not only provides uniform retirement age i.e 60 

years for the whole Force but rather enjoins upon the 

Pfovincial Government to take steps towards absorption of 
the said Levies and Khasadars in regular police. 
Regrettably, the appellant have been treated in violation of 
the Constitutional spirit particularly after the 25*^ 

Constitutional amendment and subsequent orders.

D) That further grounds, with leave of this Hon’ble Tribunal 
would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of 
this appeal,

(i) The impugned Notifications ^ No. SO(Police- 

ll)HD/MKD/Levies/Misc./2020 & No. SO 

(Police-ll)HD/1-3/Federal Levies 2021 dated 

21-10-2021 and subsequent retirement order 

issued by respondent No. 2 be declared as 

illegal, the same may be set aside. 
Consequently, the appellant may be held 

entitled to cornplete his service till attaining 60 

years of age in light with Notification dated 14- 

07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and the appellant be allowed to 

complete his service till attaining 60 years of 
age.



6

iii) Any other remedy though may not specifically 

prayed for, but which circumstances of the case 

I would demand in the interests of justice, may 

also be granted.

t

Appellant
;

Aziz-ur-Rahman 

Identified by counsels

;

Dr. Adnan Khan Barrister-at-Law 
Advocate Supreme Court of .Pakistan.

I I

Umar Sadiq Advocate High Court

CERTIFICATE:
Certified that no such likd appeal has earlier been filed 
before this Hon’ble Tribunal on the subject matter.

*!
r
V Appellant

Aziz-ur-Rahman

. 7f

■ ■
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWATI \

*.•
Serwc^iAppea/ No. of 2022

AzIz-ur-Rahman Appellant

■■ ;; ■VERSUS

<'■

Government of Khyber Pakhtunkhwa and another

Respondents
■

AFFIDAVIT

1, Aziz-ur-Rahman (Appellant), do hereby solemnly affirm and 

declare that the contents of the above titled Appeal are true 

and: correct to the best of my knowledge and belief. 
Furthermore, no such like appeal has earlier been filed before 

thjsfHon’ble Tribunal or elsewhere on this subject matter

■ •

DEPONENT

I, .
Aziz-ur-Rahman

.

■■ V

!
■!.

i

.t

t
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

r

( S

Of 2022Service Appeal No. 

Aziz-ur-Rahman Appellant

VERSUS

Government of Khyber Pakhtunkhwa and another

Respondentsy
/

ADDRESSES OF THE PARTIES?

APPELLANT:

Aziz-ur-Rahman s/o Muhammad Nawab r/o Sehsada
Chakdara, District Dir Lower [Sepoy No. 1690]. 
(NIC# ) (Cell# )

RESPONDENTS:

1) Government of Khyber through Secretary Home & Tribal 
Affairs Department, Civil Secretariat at Peshawar.

2) Commandant Dir Levies/Deputy Commissioner District Dir 

Lower at Timergara
'iI
;;

yAppellant
< f

Aziz-ur-Rahman 
: Identified by counsels!•

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

&
',5

Umar Sadiq Advocate High Court
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r.r>vffBNMRNT nlP KHYBERPAKHTUNKHWA
HOMy.fcTTim At .affairs t^artn^MT

NnTTFlCATIQN
Peshawar the 4* February 2013

i

:

gypvirF. Rl ILBR FOR FEDEB A1.1 -EVtES FORCE IN PATA

Section 9 of the PATA Levies Force 

of Kiiyber Pakhtunkhwa is pleased to

f

/' ‘
i

in exercise of the power conferred by 

the Provincially Government
F

Regulation 2012,

make the following m • m
Short Ud. ihd (i)

-ww Art» (PATA) Frtlrtrt Lrtdrt F«* Srty.00 (A5.rt.h.l) R«l=.1.

2013.
(2) They shall come into force at once.

, the following2. Definttionti (1) ^ these Buies, unless the context otherwise require 

expression shall h^e the meaning hereby respectively assigned to them, namely:-

.(a) , “Appointing Authority" means the appointing authority specified in rule-4;

(b) “Commandant” means Commandant of the Force, who shall be the
Deputy Commissioner in their respective junsdiction.

1,'

;

IAssistant Commissioner or” means as.(c) “Deputy Commandant (Operation)
any officer of the District designated as such by the provincial government 
who shall be Deputy Cpmmandant (Operation) of the Force in PATA, to 

exercise in his respective jurisdiction such power and perform such 

; functions as may be prescribed; and who shall'be responsible to the

i

:

Commandant for operational matters of the Force in PATA.

Deputy Commandant (Administration)” means D^uty Commandant 
(Administration) of the Force, who shall be an officer of the provincial 

government or any officer of the District designated as such by the 

provincial government to exercise in his respective jurisdiction such 

powers and perform such functions as may be prescribed and who shall be 

the Commandant in administration and establishment

* 44(d)

.*1

1'

f

i
I

1-

responsible to 

mattersof the Forcein PATA.
I

Government” means the Government of Khyber Pakhtunkhwa;

“Home Department” means Provincial Home & Tribunal Affairs 

Department;

(g) “Imtial recriiitment” means appointment made other than by promotion or

by transfer,.

' (h) “Schedule” means the Schedule appended to these rules*

44(e)

(£)f

A

i-
0

t
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ISCHEDULE-m 

See Rule 17 ____
\

Length of service/Age :
Post/RankS.# as Subedar Major or 60

1
Subedar or 57 years35 yeare service or 03 years Service 

1 age whichever is earlier
TT2 years sep^icc or 03 ye^ servic^

1 years age whichever is earlier
03 years servlJilTraar or 51 years

1 age whichever is earlier

T26 years service or Oj'years service as 
whichever is earlier

ias ;Subedar (BS-13);:2
as Niab Subedar or 54■t-I';

>laib Subedar (BS-l V)r3.

4 I Havaldar (BS-8)
• •

•• Naik or 48 years age 1 •:

r 5 NaikCBS-VI
i-;

asL/Naik or 45 years age23 years service or 03 years service 
1 whichever is earlier

I 20 ycf^ service or 42 years age

!
J UNaite(BS-6) /

whichever is earlier
7 I Sepoy (BS-5

Vi

i
/ .

k

?V

w'..
V

I

\

!
t

;

{ i

I

4^

;;
1'
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ile-4(2) schedule -4 SCHEOUtld
Rule 4C&

s

•:'- t Qualificationprotn^ Direct
tion 
Quota 
100%

iHormedForce —^ 
S.NO I PO»Ui'a*'l^

Subedariyiajor 

2 Subedaf (BS-13)

HaibSubedar(Bb-11)

4 HawaWar^D^-^ ^

'5; ^ l4alk<BS*n

r ' “Lance Na»K

Sepoy (BS-5) ___
Hoad Armorer (BS-5)

— EUgiWlltylor
promotion

" “One year seiylce
asSubedar^___

“ “One year servi^
asNalbSube^r_^^

^«Mttwtfahlar ^
One year service
asH^iL——
One year sennce 

Lancd Naik
One year serviS
asSe_pov_

Quota

. I100%

v3, 100%

rw%
as 100%

Middle pass/Matnc 
Middle passiwablw

!
100% i

i:^0neyeir^erii5"TtW% .
as Asslatanf

7.
•8. Middle pass/MatncArmorer 100%V

shall be granted. ^ SCHEDULE-HI

•^Q ywars' of seonce 1------ »*>ir^ever is earli^

9.

0 ■\ Subedar (BS-13) . _
2—“ Kaib Subedar (BS-1^ 

' Hawaldar (BS-8)
^ 1 NaiklBS-/)-. Z

"7 ' Sepoy (BS»-ol------

r is earlier
1.

4.p
6. 1

i-

i;•
I \

✓N.

• ;/
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better COPY

home I)EPARTMENT 
WfmFTCA'nON

Dated Peshawar die 14-07-2020

'

i- :V •:
i

i ■

Section 9 of theIn exercise of the power conferred by
Levies Force Regulation 2012, the Government 

direct that in the Provincially Administered

!
No. SO (Police-IDHD/1-3:
Provincially Administered Tribal Areas
of the Khyber Pakhtunkhiva is pleased to
Tribal. Areas (PATA) Federal Levies Force Service 

followingjfuithCT amendments shall be made, namely:

V

(Amended) Rules, 2013, the

Amendments

Tn the smdniles;^ ■
Prn rule 17. the following shall be substituted, naipely:

All Levies Personal shall retire from service on 

graining dien age of superannuation i.e sixty (60) years or they may opt 
for retirement after completion of twenty-five (25) years regular service,

hnd
b) SGhedule-ni shall be deleted.

a) ;

“17. Retirement—
. .

;
;

I

1

i

:
I

SECRETARY TO
GOVT: OF KHYBER PAKHTUNKHWA 

home DEPARTMENT
/

■

Copy fonv£y:de4 to the:

XXJOCXX
: i

'
!

■ I

I

V'
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u E,tffa Cf(j
No&date.iiliflrntlrr ^ •-r'». I

To
’’‘CrtS■ goVERNNIENT of

home AND TRIBAL affairs

KinTIFlGATIOli
22-3-2021

5C./2Q20;:-

■: •

of me powers 
the Provincial 

PATA Federal 

,r amendments shall

In exercise 
Regulation. 2012. 
direct mat'in the

UnfMKP^' ^x/les/Mlsc
MO. SSiESliSS^ ^

l,..M For» I""*”"® — ■

be made. namely> ■ _

PATA Levies Force

iftrpanrimenls

commandant shall be me a

. recruitment and eumority for purpose ot

and Superlnlendents Shall be

substituted, namely.
appointing authority lor initial

t

promotion to the posts of Su

Secretary

For Rule 17. me folio

•;
i. Hpme'Oepartment.".

wing shall be subsWuted name.y;
Schedule-Ill and no2

following shall be
{

substituted, namely:/
3.Vor Schedule-m> the

• . • •^Schediilo-lll
[see rule 17]_________ ^
oSticIuSSmrmSiSSimJ;

I
thof Service/Leng

• n«
the POSliName5. No. ThirtT^ven years or

Three Years* Service as
Subedar Major or Si^
Years of age whichever 
is earlier

bSiToT Sertorlty- 
amongst 

having

i - On the
cum*HtnessSubedar iVajor Irom,
the Suheoars 
intermediate Qualincalloi

1
i

Years 
Five Yeras 
Subedar or 

of • ao6

F.lVOWrty.
service or 
seiyioe as 
c'lyiv years Scnever Is earlier

BT^moliOn. on ihe b?sls 
nrsenlorlty Cum Fitness In 

following manner,
pubedar (03-^3)2 • :. me • •;

Nalb Subeoars 
having Intermediate 
qualification*, and

s.'»• •
fvern

[

Sgs/
having 
school

from
Subedars 
Secondary 
n^rtlficate 

By promotion, on me bas S 
bf &orUy Cum Fitness in 

(olipwinp manner.

Yearshree 
Seven Years’ 

as Naib j.
Thirty I 
Service or
Sefvlc>*‘ ,, ^

I Subedanof Sixty Years ;
Naib Subedar (BS-njV.

3.
the
namely*.

I ■
• '* / <

i• ■HI • I.

•i:,r'/ .i? .y
I

.1
/iTi ^

iC



 ̂■

.s>« .TO*
:

•Si

QualificaOcn. and
Percent , (50%) (romr it (in Fiftyamongsl Ka'^a'^J^rs.

“Length of yervlce /
Age-------- ^—I

Thirty One years service
Of Three years s^^ice
as Hawaldar or Fifty 
One years of age* 
whichever Is eertiar.,,-----
Twenty Nina years
service or Three yeare
service as Nalk of Forty 
gight years of afie, 
whleheve*’ eartief. — 
Twenty Seven years . 
service of Three years 
service ea UNalK or 
Forty Five years of ago. 
whichever Is eartler,-----
Twenty Five years 
service or Forty Tvjro 
years of age. \Ution(iVef
is f***^*^'^* —

I■“Qualification for promoilvn :
NJme of<hB,Post / KankS. No.

i'.

HaWaloar (0S-O0)4 . \
i:i

I'iatK yb.-orT5

{

•;

L/nalK (BS-06)6 :
i

iSepoy (BS-05>7

;\ S t-

I

[
!f<nrwar(;tftrt fo the 1 • ;

. Pritidpal Secretary to 111®

I !sriS^^S2r-:
Deparlment, Khyber P3kr,tu“-

; 2. ?he^anger eovernrnent Pr, ,P Ordina^ Gazette of .,
50 codes (Printed) of the came .0 the

Department

1
2.
3:

5./
V

/
1

;
■ • \

j
i

!
II

\v -t / . sect)onOfflce (Pollce-ll)f
i

■/ I i\ .
. I .. I

•s."

n'
V

;. •.

•j

i
I

• •.*>
;
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levies r'
. •>: iOKFlCli OF THE

COMM/VNDANT IHR ^
■ I

depxjtvt--*

Dated Timcrgara the /2021
i
1. .

• I

npgrrnr. ORDER
endments made by Ihc Compeum. Authority in PATA

Nblificalion NO.SO (Policc-ll) HDChe amConsequent upon
Scprice (Amended) rules 2013. Vide .(jvics Force

i
i

of I Remarks

Retired on attaining* 
the age of 42 years 
as Sepoy.

of Date 
! I apijoiwmu^)ate

Hifth
3.02.197^

Name & DesignationNo Belt No

Sepoy Juhar Ali s
1657

do)9.09.1977
*1 * •1 I

! |30.l.20qi^

6.3.2004^

Sepoy Ajmal Khan1659 do
19681 Sepoy Said Wahab -1663 doHilssahT " 13,4.1972;

” “[.3.1979 I, 1 8.4^2U04
Sepoy Umar1668 do
Sepoy Habib urRalnw^16725 do10A200410;5.1978[

1 10.03.V9Tjs I li.'pUU't

“ Uo.S.l9:71{,
-I'** 1 ' - 1 ”

Sepoy Farman ullah16766 do
16787

8 do17.4.200402.4,1975 

.00.4.1972 1'21.'1.^004
^epoy Ta] Muhammad9 [1681 do ,
Sepoy Taj ul MulkTo n683 do5.10.20047.5.19731Sepoy Jehan Badshah168511. do18.11,200412.2.197SSepoy Naseeb ullah12 [1^9 do19.11.200410.2.1975 

8.2.1973; 1 l^.i.i-iii04
Seppy A/JX ur Rahman

Sepoy Itbar Khan 

Sepoy Ismail Klwn 

Sepoy Muhammad Karim 

Sepoy Rahim ul Haq 

Sepoy Imran Kl\an

15 1 1690 do
14 1 1696 do"123.2.197,8 12i.i.2000 |

16.11.200^15 1 1710 do
7.2.1971• • ;
"5X1977 j 15.9,2005

16 11711 •do

17 do25.2.1972 1 30.S.2OUO

,4.6.1978- ll-y‘-^90^
172018 do

19 1723 iUv '_j1.3.200sI 15.2.1976Sepoy Bnkhl Zmnan -: r-173420
15.5.1077Sepoy Mudasir Jamal173721



do6.8^0081743 • ^Sepoy Israr ud din 973
.ft.

do1.9.200825.8.1976Sepoy Za&r Iqbal^747

doi.2.2009S^y Muhammad Ikram 20.4,19781757

: do - /4.5.1977 ?.2a009Sfcpoy Arshad Ahmad1758
}■

do.1.1977 13.9.2009Sepoy Bacha Rahman1764
do22.12.20095.3.1978Sepoy Hti/Jnt Muhammad868 i ;

i.do.1.1979 17.1.2010Sepoy Said Alam906
do22.9.1978 125.2.2010Sepoy Asghar khan932
do30.1.1978 1 26.2.2010Sepoy Sabir Khan

Sepoy Quair Jalul

.937
do12.3.201011.9.1978

do“ 4.1.1978 1 12.3.2010 |Sepoy Saeed lillah

Sepoy Azam Khan

2009
do12.3.20104.2.19792042
do '12.3.20105.5.1978Sepoy Studi Khalid2056 !
do1 12.3.20104.4.19752077
do1.3.1979 30.3.2010jpo 7 Sepoy Salah ud din
do2.2.19^ 17-5.2010

- . • , i____ J
20.2.1979 24.5.2010

Sepoy Amir Aisif

Sepoy All Akbar

Sepoy Shah Fjusal

do
2159

do02.1.1978 3.1-2U041666 !■

i
■ f do ,12.2.1979 • 12.3.2U10.Sepoy Muhammad Hantf3 2095

. i

t

' i •Deputy Coutiulasiuu'^V/
. CommunUant^ir 'jj

W I

V-V

. _
Copy forwarded for ij^ofmation to the:-

1 Secretary to Commissioner Malakand Division Sv^
2. Section Officer (Police-II) Home &TAS Department Feshavm^^

3. District Accounts Officer Dir Lower.
4. Subedar Major Dir Levies.

■ C<'.'

S. omeials Concerned.

paputy. Commissioner/ 
Oiiiuii:pid:in(. l^ir 
i>ir Lower I ,\ \W»
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PESHAWAR HIGH COURT, PESHAWAR-
(JUDICIAL DEPARTMENT)

WJ>.No.367-NK2021 withLR, 
_CMNqs.1QS3/202I A M83/2Q22-

JUDGMENT

Oateofhearing — 29.1ii022.
Bmrislw DrAdnan for petfHonefs.
Mr.Saqlb Raza, AAG for the respondents.

i
‘i

ii ■
I- ; ■I
I

;• ■ i-

• 1

i

• h'.

1 . ii ^'1

i

XSS««|

8 M ATTIQUE SHAH. J:- Through this 

single judgment wo shall alto deddo the 

connected writ petitions bearing No8.337-

; V

i

I.

Mnm. 406-M/2(^1^ S03-iyl/2021. 514- 

li^Q2l, 51S-M/202i 45644/2021. 601- 

M/2021. 681- M/202i. 632- M/2021. 919- 

M/2021. 968- M/2O21. $80- M/2021, 1221- 

M/^1. 1222-M/2021, 1252-M/2621, 2210- 

m021, 29134V2021, 5092-P/2021, 5423- 

P/2021, end 5424-P/2021 as acQudicatton 

of a Common question of law and fact Is
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1
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involved In all petitions wherefri the• t t i
■,

. I

pefflioners have challenged the vires of 

no^catibn No.
Ji.

i

so (Polica-ll} HD/ 

MKD/Levies/MlscQOZO dated 22.03^021 

whereby on the basis of fttipugned oBTce 

order bearing No.12»DCrcsu dated

r

r

!•: ■;

t

c

I

ATTE/

^ EXAMIW^ 
Peshawar Hi^Couii

!•:
I

Scanned with CamScanner
i

■

e:
;



(
I

^ I ••'V.

i H/ yii : %^4:
iim I

2
^'■

f
li: : )

:
20.04.2a2r. they have been retired from

sendee wHh ftirther prayer that they be

reinstated Into service from the date of their

reflrement i.e. 2d.(M;2(K21 wim all back

beneffls. In altemallve. they have prayed

that the resfXNklents be directed to treat

them at parwith erstwhile F^eral LevIe* of

Federally Administrated Tribal Area (FATA)

and; absorb them in police arid; grant them

fiiR ^nslonary benefits.

2- Likewise in y^.PM^.^3-M/2021,

334^<^1, SSS-mO^I/ 338-M/2021,

345-M/2m, 1026-M/20Z1, 1Q35-m021,

1iB7-M/202i, 1206^M/2021. 1207-M/2021,

34~M/:^22, 212-M/202 and 993^/2022

petitroners have made the (bllowtng prayer

"On acceptence of ttila writ 
potltton,Uto Impugned NotHtcathn 
$6 (PoBee-d} HOT MKDdovfcs/ 
kUae/ZOdO Is against kiw end the 
fdndamentst /ipMs guarantee by 

0I& Con&tftutlon of tefam/c 
. Republh of Paldsian, may 

be cfaeferad lUegaS veA/ ab friAto 
and of no legal eSfaeta on the 
rights of the pedthnen."
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I;Simitarly. h CPC Ato8.38-Ai2C^ in 

wANo,367^M/2d21 and COC No.436- 

pmnz in W.P.No.1335^/20^ petfttoners 

SQ^ Inttlalkm of contempt of court 
proceedings against^ resfxmdents for 

yiptattng the order of tNs court dal^ 

21,m.2021 passed in W,P.No.3674^/2021. 
3. Brief facts of the case<s) are that the 

petittoriers were appointed In the *Swat 

Levies Force* as Sepoys etc, and presently 

' tertns and conditkms of dielr services are 

regulated by *Prbvinciany AdmMstrated 

Trib^ Areas Levies Force Regulation 2012* 

whereiinder besides PATA Levtes force 

mies, 2012, PATA Levies Force Service 

/A/f>0ncted!i Fbjies 2013 wefe also framed. 

Rule 17 of the Amended Rules 2013, deals 

with the retirement of personnel of the 

force, which was arnended vide notification 

dated 12.124013 in foemahner that "Alt
: ■ V ■

tfie penonnet retfre as per

Schedule-Ill am/po extension In service 

beyorid retirement shall be granted". On 

14.074020, vide Notificatibn ;No.SO

( :
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I (PoHce-ll)HD/M, rule 17 was further 

amende^ by delating ichediile*IV as ’A// 

cOT/fbrmed forv shatt rettn fmm se/vico 

on attaining tha ago of auponwnuatfon 

1,0. Sixty ($0) years or tfwy may opf for 

retfremonf after cnntpfdtfon of twogty- 

fiye (2$) yearn regular sorvico”. 

'rheFeaftar once a^ln through dortaln 

modificattons rule, 17 w*s amended by 

giving Hfe to the deleted sghedulB-lll of the 

rules 2013 as under- .

^fteftnMnenf; All tayy personnel 
shall retire as per Schedule-Ill 
and no ejdenslon In sendee 
after redremont shall * be 

granted**

4. aggrieved from the ibid

ainond^t ttii pefflioners have filed the 

Instant potHfortt..

6. Pursuant to the cDrecfions of this

court respondents lawe ffled their parawise 

comments, wherein Issuance of the desired

write has been opposed.

6. Learned counsel representing the 

petitioners vehemenfly argti^ that the

I
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!'■ y;. } Impugned NptHIcattoh to arbitrary, perverse, 

iflegat, issued wittiout lawful authority aruJ 

mate nde Intention just to deprive the 

petitioners of their vested rights accrued in 

their favour hence violative of their

;;

fi
!!

j
i=

ii

fundamental rights guaranteed under tha 

Constitution and thus not sualalnable.in the 

eye of taw. that though the bnpogned 

Notification was Issued under the regulation 

2012. However, alter ttw 25^ Constitutional 

amendment, the said regulation does not 

hold field, therrfbre. the impugned 

Notification is llabie to be set aside.

7. Conversely, worthy AAQ 

representing the respondents opposed the

ai]guments so advanced by teamed counsel

representing the prtitlorters at the bar wh^^

aipulng ihat after the 25*^ amendment the 

Assembly passed

1 •

î
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theProvindal

continuation of laws Act No.111 of 2019

I
t

1

I
thrmigh wWch the laws appltqable to 

eratwhlle PATA were sHoWed to continue 

lading ‘Provincial Admlnlslamd Trib^ 

Ataas La^ea Forca fiegu/alfon, 2012" and.

I
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ithtfrefore^ tho Impugned Notification vms 

i88U^ per law wtilch does not require any 

Interference by this court In to writ 

Jufiedlcllon under Article 199 of the 

Constitution. Further, petitioners are Civil 

Servants, and; matter. In question revolves 

around the terms and conditions of their 

service which Is the exclusive domain of 

the Service tribunal |as such the 

jt^sdiction of this court Is barred given the 

explicit provision of Article 212 of the 

jCpristitution.

^8. Heard. Record perused.

9. Beto discussing merits of tiie case

we deem It appropri^ to discuss the 

background of the matter in hand to 

property comprehend the Issue Involved 

therein. It is worth mentioning that earlier 

the senrices of the Levies Force were dealt 

with under the F/onfer //re^sr Corps 

(FtC) rules. 1962 which was substituted by 

/ the “f^vlndat AdmttHstBfBd Tribal Areas 

Levtos Fb/ce/togtifafton/20f2” (regulation) 

and under the said regidation^PArA Levfes
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Foroe (:s9/vfee| /Tt/Ms, 20t2' were framed 

ior Pfovfndaf Levies Fotca. White separate 

. service rules were also framed thereur>der 

for RATA Mont Levtes force performing 

duties In ‘RATA" known as "RATA Fedemi 

Levias Force Sery^ (Amended) Rules
s

2013. Rule .17 of the Ibid rules deals with 

the retirement of the LeWes personnel 

which was amended from tirne to time. 

However, petltiphers h^ become

aggrieved from the impugned Notification 

vide which the petitioners' ferment age 

was altered wtdch is challenged by them 

through instant petitfons.

Id. The main contention of the

petitioners is that after 25^ arhendment the 

reguiation has lost its effica^ and sanctity 

and has becorne redundant, therefore, the 

impugned ainendment under the said

regulation is iSegal being void ab initio, tt is 

worth mentioning that after the 25“*

amendment in 2016. both & RATA 

were merged In the province of Khyber 

Pakhtunkhwa and Federal Levies Forte

: ;!
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working In FATA was merged Into Iho 

regular police of the province. Albeit, In 

Malakartd DMslon. Levres Force la still 

regulated by “RATA Federal Levies Force 

Servho: (Amended) Rules 2013 in view of 

the Khyber PakhtunWwro Act No 111 of 

2019 through which the lews prevalertt In 

erstwhile RATA at the time of 25®* 

amendment were ajlowed to continue 

including regulatlpn 2012 which sp holds 

the field and as such the same Is a valid 

/instrument

i I
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I
• I Therefprei Impugned 

NotlficatlDn was Issued by the respondents

!■. I

I •

i• I
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I
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I with lawful authority;

11. Moving toward the status of the 

peti^ers R Is worth rnenttonino that earlier 

this court white deckling IV.P No 528- 

li^^6 (Ikramullah‘s case/determined the 

statos of personnel of the Provindal Levies 

Force as ttet of dvtl servants In the 

foUowfng t^3>

I.
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‘19, The Provindal Levies Force 

("Force") was granted stefutoo' 
cover

i

;•
through Khyber 

Pakhtunkhwa Regulatidn No.1 of
iI
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5;20f4 CVogutatlon"). Paragraph 

Nq.3 of the Regular snWsagos 

for cortsHtutfon arfo estabtishment 
of the Fc^ and Hs: funcltons. For 

ease raforanOe paragraph Nos. 3 

and 4 of the Regulatkm are 

' taproduced as under:^
“3, Power to eonamute apd 

mml/rtaln by the poree and Ha 
fuhcdona.-~- (1) Government may 
consUtute and mafotatn a Force for 
performing the folM^ ft/nctfoos, 
narnety:

.(a) ensuring security roads JnPATA:
(6) ensuring aecur^ arid manning of 

piquet:
■ (c) guarding Government fosStutfons 

and instalMiona:
((^ ensuring secw^ of lails and 

ainstadcrfotina^
(e) genetady maMafotng law and order

provir^mobOeesoofttoViPs;
(0 and-muggOng acdvides especially 

thnb^amuggOig:
(g) desbtictkin r^ BSctt crops;
(h) serving id summons dr procerfores;
(0 raid and ambuih: and
0 such ottmr functtorm as Gov^ 

may. by notfffoathn ^ the offhiai 
G^etfo, reqube the Force to 
perform.
(2) in discharge of theh fon^s, 
offhers and ataif of the Force shall

i! i it ^ i;
■ •

!■

• i:
1

■ I

: ii:
i* tt

i
?

I \ '■

:
i

;

:■

!
• I.

(

!i
•I

e i

t

*
I
I !

i:
I

i
■ i

■ ■ -y. •

.1;
■ r

Ii f• I

i;•|
r J

t

§

I

i(
I ATTE ;

✓f

1 examinees , 
Peshawar HigMiourti

'i

i Scanned with CamScanner
)••i

.f
!I I



/•i
■■ iI is
; J

.fj
/ Hw10 i

J;"5? i:i
•li

I ; •rVI

be gukted In aoconiance with this 
Regulation and the rules.
(3) The head of the Force shaH 
be Commandant in his respective 
Jurhtdiciion.

(4) Seaetary, to Goyemmept, 
Home and Trt^l Department 
sha0 be &te competent authority of 
theForce.
(5} The Force shall consist of 
such ranks end rwmb^r of officers 
and members and shall be 

.corisOtuted in such manner as may 
bepr^setffiedbyrvles.
(6) The officers andmendieTS of 
the Force shall recelvB such pay, 
pension, aOowances and other 
remunerations and shaO enjoy such 

leave and other privileges as may be 
prescribed by rules.
(7) The officers and niem6e/s of 
the Force shaB wear such unffOtm as 

may be prescribed by rules or 

instnicthns.
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(6) The administration of the
Force shaB vest In the Commaridant
in his JurisrScthn who shaB 

ddm/n/s<Bf it in accordance with the

iI

\
tt

provisions of iWs Regulation, rules 

andinstfuctions.
: (9) The

I
i

Commandant shall 
exercise his powers and perform his 
functions under the general 

supervision and directions 
Government
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4. Po¥nf9 and dlwtfaa of 
offlcota mKl membWB of Iho 

dflfcor or momiwr of ff»

Force shaB-
(a) (ate ofl&cffi/a nwasunM ttir ensurirtg

seairity of assigned juris^^
Mfeguarc^ agaflwf ads of 

unlawM Interference:
0) prevent unauthorized persorts and

vehHdestivm access to the ^anitdrtol

fitdsdiction:
(c) fake efloctfwB

preventing sabotage, ^rlacernerrt of
car bombs, lett^ bondi^ dangerous
ardde and carriage Of arms and 
arnmunflfcjn «to the restricted area;

: (d) use such anus and. ammur^ion. and 
equifment as may be authorized by 
the Commandmt or ah officer 
authorized by him;

(e) search artd arrad widtotit mwianf 
any person who he suspects of 
endangering or aflompttTg to 
ondanpar orhavtoff endanffored toe 
safety of an tt^^Uon and may use 
such fpive as may t^ necessary In 
the dfihriiarge (ri^pis afbresald Julies:
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(f) perform such other legat functions as 

the cornpeterit authority may require 
him to perform’.

20.

i

!
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;
The dose perusal of the 

Regulation would dearly show 

that the Force is receiving its 

salary from the Provincial
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Hxd^eqiier and perforins the 

polldr^g .sendee In ttio erstwhile 

PATA.
121. Having said this, we would 

now refer to the crucial Issue as to 

virtidther the anployees of the 
■ Porce can be temied as a qvil 

servants and as such they cannot 
maintain a constitutional petition 

/before this Court fof erttorcement 
of the ternis &. conditions of thdr

. . ■ service.
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The connotation ‘chdl 
servant* Is defined and explained 

In respect to the Province of 
Khyber Pakhtunkhwa, |n the Chril 

Servants Act. 197a (“Act 
/ For ease reference, we would 

refer to Section 2 .(b) of Act, 1973, 
. which reads as unden-

22.
I ;

. i
IjI

^ ii!• i

I ■
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I
.1 • s

I

“2: Definitions.’-^l) In this act 
confexf otherwiseI

unless the 
requires the fbttowing eKpres^onaI;
shea have the meanings hereby 
respectiyefy ass^sinecf to thenii that is; • */) ,
to say-

servant* means a person who Is 
a rrtem^r of a dvil aarvtoe of the 
Pfovtoce, or who fxjtoa a 

conmefton wflh the a/fefrs of the 
Pmyince.bm does not Include^

t
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1 (1) apononwho iswdeputadohtome 
Province t(xn the Feden^ oi" ony
other Province or other authority;

(IQ a person who Is employed on
contract, or on worft char^ basis,
or who is paid horn cpn^tpenclei^ or 

(Sg a person who is a "wodrnr^ or
Wman“ 8S doffherf In Ihe
/factories Act 1934 (Ad XX\r of 

tpe Werkman's

- i

I
i
I
I ;

■, i . !
I

I

:

i ; ;'i

L {tI ;
1 1934), or

Compen8dlonAct,i923(Adyilt<^
t

[ ii

I923)*.
23. The perinwi of ^definition 

vvould show that a menfiber of a
pMl service of ttie Prr^vjnce or 

\who holds a civil post in
' cbnnectkm wtm the affairs of ttie

pro>rince Is servant All
Pakistan Services are explained 

In Article 200 of the CorrfitHution, 
which reads as under-

g

f §
1 ii

' :s
I ii:1(

.I

;
j ,

•260. \
(1)...:..,.,...>

j 5
;
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i

• / I

.'se/vfce of Pakistan" means any 
seryice, pr^ or office in connection 

with the effdrs of the F^ra^ or 
of a Province, and Includes an All- 
Pakistan Service, service h the 

Anrwd Aorpes and any other service 
dedarad to be a service of PaUstan 
by or under Act of [Mefib-e^Shoora
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fPartiamenlJi/ or of ^ pro^/incM

;As^rrMy, but (toes not
Speaker, Deputy 

Deputy

\
seiytce as 
Speaker, Chakman,
Ctminmn/Phm fiMter, Federal

i- i
■'1

s:; 5'
li;Mbtister, MMster of State. Chief 

Minister, Pro¥ktdat
0

Minister,
[Advocate-[AttomeyUSeneralJ.

■QenefalJJ Pariiam^ Secfetay) or 
[Chairman or member of a Law 
Commission, Owfirman or menAar 

^ of the Cotmcff of Istamie , Ideology,
Special Assistant to die PUme
Minister. Adviser to die Prime
Minister, Special Assistant to a qiM
Mfrifeter, Adviser (0 a CW^ AfinfeteiJ

i

1;f . /
■ iII ^

s5 , : ^
member of a House or aor

Provincial Assembly: i

Aftide 240 of theWhereas
Consfflution envisages
•240. Sut^ to the Constitution, the 
ppohiments to and the concSdons 

of service of persons In the service
ofPakIstm shad be determined--

/
!

a

;

(a) .....
In the case of the services of. (b) j

/ a fVpwoce end posts in cofOTOCtfon 
wfffi ffwaflWrs of a fmvtoce. by^o^ 

or ffio Provitudallinder Acf 
Aasembb^.
0cptena0on.> irt this Afflcte, “Aff- 
Pakistan Swvfce" means a service 
common to die Fedetadon and the 

■ firovihces, wftfcb was to ejdstenca 
tounedtotojy before ffie cormnenctog

i
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day or wt^ may be cnated by Act 
of (Mafis-oShoora (Patffamentjr-

The Phrase "peffpmilng |h 

'connection with the affairs of
24. N|
Federation or for present matter 

elaborateiyProvince" was 
ex|}lain^ fo the case of 
^lahuddln and 2 t^thars YS,

• d •

^nder Sugar MWs DtsHtlary 
Tokht phot and 10 othoiS

(PLD 1976 SupTBfflo Court 244). 
In the safo judgment, the Apex

■ i

iLtd..

Court has held:
-Now, what Is meant by the phrase 
-performing funcGqns in cbnnecfton 
wlththeambsoftheFer^raSon 
piwinoe-. It to dear that the
mfarence Is to governmental or State

hmotlqos. ktvoMtrg. to ono from or 
mtotimr, an etemenf exerctoo of 

- pubBo power. The hmcSons may be 
)he trarSbonat poSce functions of the 
State, tovototog ffw matotenance of 
law and order and other regutatory 

or they mey comprise
functions parfatotog ,,.fo oconc^

wsifora.

ti 1
1
!

orai

ii

s;

^development, social
edueatkin, public umy sendee a^

i other State enfwprfsos of an 
industrial or commerdal nbture. 
Orxffnarffy, these fimebona iwoofct be 
performed by persons or agencies 
dfreefly appokited, controlled and 
financed Oy the State, Le., by the

■

;;

i!
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F^eral Government or a PrnvMal 
Government.

25. Admittedly, as evident from 

the bare reading of paiagraph-S & 

4 of the Regulation, the present 
petitioners are performing policing 
service In the erstwhile tribal area, 

however, their terms and 

conditions are being regulating 

through Regulation N6.1 of 2014 

and after the omission of Artide 

247 from the Gonstltuthm: through 

provincial statute l.e. (ho Khyber 
Continuation of Laws in the 
Erstwhile ProvindallyAdmlnbtored 

Tribal Areas Act, 2018 (Wiyber 
Pakhtunkhwa Act No. ill of 2019), 

the operation of Regulation No.1 of 
2014 was continued. Tirus, the 

essential criteria for being a dvil 

servant is that the person holding 

the post must perform his functions, 
in cormection with the a^irs of 

Fedr^on/Province and the terms 

and condkions of his sendee 

should be determined by or under 

the Act 'of Pariiament/Provinclal 
Assembly. The Apex Court in the 

/ case alf Federation of Pakistan

jil!;
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0
f;

■ ^

h InI;
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through ^ Semiarv. of
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btismabad and 2 dthers vs. RO-
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fummad Mattm Ex^DSR 

(199B SCMR mi), wfYtle dealing
fiii'iit.iiiiii

ii •:i

!:•With the case of an employee of 
Pakistan Rangers has observed 

that =

■•1
i; a

IN
'7:...p0rusBl of Btose nUes eteariy 
shows Ihef (hey an $8 oiiibncing, 
end therofofB, wetter the smendment 
of aecfloo 1 of the Pafdsten Rar^ers 
OrdfnanGe, these rvles would prevafl 
over die Rwtes of f973. The Paktstan 

' Rangera OnJarjanw w»5pn>mo^P^^ 
to constftute e ten» called the 
pBteston Rarigws tortfw pnWeirffod 0^ 
end maintenance of onfef In the
txirder areas. Since wmhegard to the 
sfafus of tf» members of toe terce (ho 
Pofcfeten Rango/s On^Mfioo te stent
toom/bfo,/f con be sateV saw tfiaf
(he amphyees of the PaUstan 
Rehgets wiB be deemed to be dvB 
sflrvanto as they are. perfdnn&tg
duties ki oonnecSon wdh aff^ of the 
FedemUon and hence under the 

Service. TVibunafe ^Ct f973, an 
. appaaf b/.e member of toe Paktefan 
Ra/^em regante^ a matter rstetoig 
to terms and conditions of his service 
is conmetent before the Fedmel

' • • .’C, •

Service Tribunal..
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26. Similarfy, In the case of
FrontierCommandant

iQ hutarv. Khvber.•Jill'-.

Pakhtunkhwa. Peshawar and

attest
EXAivni^ RPeshawar iS/ gh Court
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li
• vs. Gul Raalb Khan and

i;;offwfS 12016 SCMR 903;, the 

Hon'ble Apex Court has elaborately

r I'l

fl!!
examined service structure of the

Frontierofemployees 

Constabulary. Which Is established
}
: ■

n
Under Frontier Constabulary Act 
(Act-XIli) of 1915. Relevant 

paragraphs of the said judgment

i

i i
1 If

;1are reproduced as under-
-Oroad Issls for

a
"6. Throe 
establishing the status and character 
of a dvS, seryant emerge from Ote 
Constnudonalrmdater^eieafore-

i il

:
f;?igo^ Artfctes. Ftrstty. under Article 

240(a) of the Constitution, 
appointrrtents to and toe temts and
■contg^s of. service of the parsons h
ffte ’‘sendee of Paldstan" are be 
^temitoed by or under Act of 
Pariiament SecontSy. i?y virtue of 

Ardde 260 of the Constoutton,

;•
i 5li

5'

I

/

’service of Pakistan^ means any 
service, post or office in cormecdon 

toe. aflbte of the FederaSon. 
Thirdly, undarArihie 212(1) (a) of the 

Consthutloh, the exclusive Jurisdiction 

to adjudicate dKspuTes retadng to toe 

terms and conditions of persons, who 

are in the servhe of Pakistan vesta in

;

(

•/-
t

an Adrnintatrative Trttmnal. namely, 
. the Federal Service Tribona/. TTiese 

tests

i

ere mentioned In the

L case !
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B3ki(Btpp. 6S6-689ofthemmport). 
Tha dMWtfon of tt® torm IcMl 
servtmt' h the Ad adopts the 
Consthutiqnat cdodB given h Arthda 
260 noted above to reffofBte Otat 

who, a^ aSa, holds a

: P '
Ii

i |1
■

t

8

i.person
post In connaceon whh Ota aWaks of 

Feders^: ^tdaOng any such 
post connected wffli.defiMee; to be a
gM seofanL The targJf’Bench has 6i
this respect taken the lo^ step to
incoipofate the requinments

240 H Slid 260 of the

i !

I

Bundert.

Article
ConsthuthnaSthedeibdtki^

•cMI seivanf (d p-692 ofof the term
ffieteiirfflpofdv
7. Havkig nodced the quaSfyIng 

. criteria of a civa servant urtd^
lrm.h Is appropriate novi to exsrdne
me faduat matrix cf toe P*ssent
controversy. The Kvras^^^^
/y ft®/i/WFP Ctenste^^ 
iaig a mS rconstdrtda^
Soctkm 0 d toe Copshtod^ Ad 
ampowetstoeFedaralGovermnerato

maMain toe FC as d toipe Ibf the
peUerixotodkmandadmto^tradond

the external frontiers of Pakistan

West Ffonber or any part toereor 
Sof^ of the Constabiitoiy Ad 

. acrfftwfeesteef^^dsra/GovBmmoflfto 
emptoy the PC outskto the B/ptts of or

ar^drtk^ the Atorth-Mfesf Pronhar 
Province to oteef parts of Pakistan tor
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I

!
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Ifw hvti9r pfmtBon ^

Qoywviwrft with pow&r to appoinl 
ffw ComffwwwteHf «ncf offwr pwpra

r
§:

I
:l

I r
P [;

MusSo^ the CXst/id OmaUMtry 
Offtows or A$i09S^ Co^aSattMKy 

Offiom of tho form In oh^ or mon

!
i

t i

tmnctx: Soctfon « dohgofos Jo ffie 
WK# DWrfcfCommandant 

ConabittO/ary Offksor ffm pamar to 
a/^Mlnt at^jordktata olBie^a to® 

marmar; pnioqrlbad py moda
andar to® Act 77» Fadaral

1f •.
{;
li.

;;

1
Oovammont oxaitM its powar 
confdrrad hy Socdon 21 of the 
CortstoMaV Act to ftwn® to® «W^ 

Con^ahutary flutes, iWS 
CCon^bttlary flutes*}, to to
pmv^ to® iwms and coodteonj ^ 

ieAflfo® of to® oflfcw® ®nd ^ ^

8.

i;

ii
s

;

I
ii/f Mtf be observed totf toe

/naffw’ortoms «fid wjcfiEfarw 0^
jervtee of to® wspomfartf enjpfcyws 

r^ to® PC, are to to® first pteo® 
osiMetod Hy toe CoasMtUtvy Act 
and atebpr^ed purnierir to«r^ 

to® fluteSi 77m proWsterM OMCte 

\by to® Constotodwy flutes ab» to 
fitotoenmo®. of end to eserote® of toe 

power oopteffed fry too Consfibutefy 
Aof. Tbenoteno. toe terms end 

'■ oontteteTM of sento® V to® 

wnptoje®® of toe AC ere prescnbed

»
i
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PJ
in the Act and the Rutee^ The test laid 

<iom tn Adhte 240(a} of the 

Oohstitution reqt^s that the 

appofntment fp and the te/ms md 

CondHidns of aerdce of posts In 

, connecffon
Pederatton and of a sendee of

i w
:

li;i I'
1 ■ i

l;: n • I

PakIsten .shaB be detenn^t^ 'by or 

under an Aci of ParSamenL The 
expression “by or itndef in /Vtfefe

0

2^0(a) of the Constitution authorizes 

' the tenns and comtitions of sendee of
a dvit servant to be provided both by 
statute or by statutory ndes. The 
provisidri made in the Cortstabutary 
Act and the Constabdaiy /Tufas, 
thereide, sathty the Arti^ 240(a) 
h*at TTw Judgment in the Muhammad 
Mubaani4isSalam pase Orid 
endorses this potiit of view:- 
“86.... The tenns and cpncffltens of 
sendee of those employees, Itowevd-, 
are: fequbed to be spectiied under 
Artide 240 of the ConstHubon by or 

. under Act of the Parliament Thus, the 

condushn wouid be that only those 
pOfsons, who are in the sendee of 
Paids^, as disGusadd hereinabove, 
and/r tee/r te/ms and cdndKte/te are 

N ; governed either by a statute or 
f ^fcrttwyretes, in te/ms of Artfc/e2-«) 

of tee Consteidfon, can seek remedy 

before the Service Tribunak..'

yp y

I:

:

!;f

■ ■

fi
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I

I
27, Similarly, this Court In the

Qtl/ Munir

I✓ i Iys. The
s

j
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Qsmrmnmtt cff pakf^^

Sscn&trv. Mint

:;I:uiujuni
V

[gftr_ ffofltoffs fSAP^ONl
.illllil't. Is

Islamabad aiid othan fjMf9 PLC 

(C*S) 645), on the ba^ 6f law bid 

down by the Apex Court In
Frontiar

!! |i‘
!

i:
Is 0
1; PCommand/liLui i;

Constabttlaiv £
Mdiftm/trfrWa. Pashawats. easeAiL.1 i(2018 SCMR 902), whHe deafing 

with the case of Federal Levies 

Force, which was established 

through Federal Levies Force 

Regulatlori, 2012 having the sarrie 

, structure of senrfce for its 

employees/fbrce as provided in 

Regulation .No. 1 of 2014 has held. 
that employees of the Federal 
Levies Force whose terms and 

comfitlons of service are governed 

under Federal Levies Force 

Regulation, 2012 are dvll servants, 
keeping In view the above, the 

Force established under Regubtion 

No. 1 of 2014 qualifies ttw criteria 

^ being dvil servant in view of fts 

composition, functions and duties 

as per law laid down by the Apex 
/ Court In the cases of ffectefatfon of
/ f^Matan tf

MiB)^ Of /iiffftor
OUfMoni. UInnabad w 9

!|i
i;

e!
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I
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vs. RO-177 Er^DSt^ Muhammad

(im SCM^ 1Q$f) end

Conatabu/anf.
Pakhtuttkhwa. Pasl\awar _and 

othors va. GSui Raatb Khan and
othan flOia SCMR SOJi/thus, the 
preliminary obje(^on raised by the

Jeamdd counsels for the 

respondents is sustefned and 

accordingly, the present petitions In 

Anew of dear bar contained In 

Artide 212 of the ConsfKuUon are 

not maintalnabte. The present 
petltionorB may agitate their 
grievances before the Provindal 
Services Tribimal. However, prior to
this Judgment, the status of present 
petitioners being a dvU seryani wras
not determined and in the similar 
ca^s. the Apex Court In Out Raafb 
Khah*s casa i20iB SCMR B03) 

has held that
‘11. It follows fmm tha dicta laid 

down above that the protaetion of the 
border amas Is a sovefafgn function

il:
1^

to
If

fi
■I

f
I ii1!
I-

I

r;!

;
i;!.
i;•?

:/
.i

'i

s

belongdjg to and pasfomted by the
’■

Federation. The same duty is 
pedbmwd egusfly / die presenf case 
by me FC not ordy on the frontiers o/ 
f<PK Province bat also by maintaaAig 

order h other pads of Pald^an. For 

(discharging such funcdorts, the

r

/ /
5
f

:
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11
t

servhea pandend tty the FC have 
direct nexus wUh the effaks of i/M 
Federation. Therefore, the reasons 
given In the Muharmed Nazi- ease 

.(supn) htBy af^ here as well and w® 
hold that the employed Of FC are cMI 
servants. Insofar as the questim of 
competent remedy bi respect of 
service dfsputes of FC rnen is 
concerned, we hold that in a matter 
relaikig to the terms and corididons of 
service of the respondent^emplpyees 
of ^ FC, an appeal balOn me
ffederai Service Tr^ei Is avaHaNe to
them as the exclusive remedy unde r 
the law. AccorOngly, this tmnedy may 
be avaSed by mem wdhln the statutory 
period of SmHatltm commencfrig ftpm 
me date of Issuance of carried copy 

; of this hatomefdr Alt these appeals 
fded by the af^xbant-Commandant, 
FC are aceotxShg aBowed in pbove 

tornw'

When case of the petftlonere (PATA 

Federal Levies Force) was examin^ In 

itudaposition with the Provincial Levies 

Force and ibid judgment, we. observed that 

J service of both the forces Is governed 

under the rules so framed under the 

/ provisions of -ProWnc/a/ Administered 

Tribal Areas Levies Fprce Reguletlon,

fi. ^
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i

I
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li •« .2012m . Therefore, We believe that the 

status of petitioners is that of cMI

ir
[i
!!■

li
servants

for alt practical and material purproes, and

?■'

3

iias such, the matter of terms and: 

conditions of their service Wiuareiy falls 

outside the ambit of writ jurisdiction of this 

court given the explicit bar contained In 

Article 212 of the Constitution. As earlier

;;;

discussed service rules of the petitioners 

(PATA pedeml Levies Force) and 

Provindal Levies Force viwe framed 

the provisions of “Provindat 

Administered Tribal Areas Levies Force 

Reguiedon. 2012“ and through the ibid 

judgment the personnel of Provindal 

Levies Force were, declared as CiyU 

Servants after exhaustively discussing the 

matter of teWss Force performing their 

duties In PA rA Therefore, on the same 

premise, we have np hesitation to hold that 

the petitioners are Civil Servants as their 

^ service fulfills the entire criteria of Civil 

Servants so provided by the law. Learned 

representing the petitioners could

I : { ts

urider

I
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l
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i
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not cHstlngutsh the status of petftioners 

(PATA : FedBrsf. ijBviBs vis

' V'

t
i^i'6 Vis

F^ydnda! L^vy /=bfce fn any mahner. Both ■

forces are peffbrrning their functions in the

same area for the same obfect and; 

purpose, and both are being mafritained 

through the provincial exchequer. 

Therefore, the matters artelng out of the 

i^rms and; conditions of service of the 

petitioners are only amerteible to the 

. jurisdictipn of the Service Tribunal In terms 

of Ai^de 212 of the Constitution.

So far as the attention of petitioners 

that they have challenged the vires of the 

impugned Notification and as such the 

same are not amenable to the juriscfiction 

the Service Tribunal is concerned, 

auiffte It to date that ft has lOfig been 

settled that Service Tribunal has ample 

Jurisdiction to deal with the Issue of vires of

1.

;■I

I
i

IIt
i:

:

:
!

'ir

the law and rules framed thereunder. 20f5 
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