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FORM OF ORDER SHEET

Court of
! Execution Petition No. 24/2023
~ Date of order *“Order or other proceedings with signature of judge B
proceedings
» o =
12.01.21023 The joint execution petition of Mr. Nihad Ali & 9

others submitted today by Mr. Munfat Ali Yousafzai
Advocate. It is fixed for implementation report before

Single Bench at Peshawar on . Original

file be requisitioned. AAG has noted the next date. The
respondents be issued notices to  submit
compliance/implementation report on the date fixed.

By the\)rder of Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
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In
Appeal No. 12889/2020
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL I‘
PESHAWAR | :

NIHAD ALI & OTHERS VS EDUCATION DEPTT
& OTHERS

Implementation Petition No. iff _ A4 oz

er pn‘uﬂdﬂ(w.

In KI:':.':% foe ik pwnal
Appeal No. 12889/2020 . 2921 -

tpinyey NO.

I-  Nihad Ali, SCT GHS Bazargi, District Swabi. /3 / jzl/___'
2-  Saleh Said, SST, GHS Bazargi District Swabi. W,
3-  Kausar Ali, SST, GHS Bazargi District Swabi.
4-  Fazale Amin SST, GHS Bazargi District Swabi.
5-  Munsif Ali Gohar SST, GHS Bazargi, District Swabi
6-  Sabir Khan SPET, GHS Bazargi, District Swabi.
7-  Hussain Ahmad STT, GHS Bazargi District Swabi.
8-  Noor Ul Amin SCT, GHS Bazargi District Swabi.
9-  Muhammad Igbal TT, GMS, Batti District Swabi.
10- Sadiq Ali CT, GHS Bazargi, District Swabi

................................. PETITIONERS ik

VERSUS

1-  The Government of Khyber Pakhtunkhwa through Chief Secretary, %3 ...

Khyber Pakhtunkhwa, Peshawar. IR S
2-  The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar. . .;;'“'-;-;‘-';-.}f%f
3-  The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar. « ,.
4-  The Accountant General, Khyber Pakhtunkhwa, Peshawar. - A
5-  The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar, . , 5 = -

6-  The District Account Officer, District Swabi. _ ;'-:t""""
................................ cereerserseesss RESPONDENTS L
IMPLEMENTATION PETITION FOR DIRECTING % */ ©:
THE RESPONDENTS TO OBEY THE JUDGMENT OF . 4 -
THIS AUGUST TRIBUNAL DATED 12072021 IN . . ‘4t

LETTER AND SPIRIT i,;. BR
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Respectfully Sheweth:

That the petitioner filed Service appeal bearing No. 12889/2020
alongwith other connected appeals against the illegal and unlawful
deducti('l)n of conveyance allowance during the summer/winter

vacations.

That the appeals mentioned above were finally heard by this august

Tribunal on 12.07.2021 and were decided in favor of the petitioners
vide judgment dated 12.07.2021 (Judgment-in-rem) with the view

that “In light of the above discussion, the appeal in hand as well as

clubbed appeals mentioned in the Appendix-A stands allowed and

the respondents are directed not to deduct the conveyance
allowance from the salaries of the appellants during the
summer/winter vacations. The conveyance ‘allowance if any,
already deducted should be reimbursed to the appellants
Sforthwith”. Copy of the judgment s attaclhed as

ANINEXUTIC e ssssaesesssrassnnsssnssassssrsroncesas A.

That after obtaining attested copy of the judgment dated 12.07.2021

the petitioners and the other similar employees submitted the same

before the respondents for implementation but till date the judgmentl

of this Tribunal has not been implemented by the respondents in

letter and spirit.

That the petitioner has no other remedy but to .ﬁle_ this

implementation petition.

"It is therefore, most humbly prayed that on acceptance of this
implementation petition the respondents may very kindly be directed to
implement the judgment dated 12.07.2021 in letter and spirit, and
return/pay all the deducted amount of conveyance allowance to the

4‘»" .
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employees. Any other remedy which this august Tribunal deems fit that
may also be awarded in favor of the petitioner.

Dated; 10.01.2023.

Through:

Nihad Ali, SCT GHS Bazargi Mj\,{) :

A

Petitioners

LR
Iy

<

Saleh Said, SST, GHS Bazargi @

Sabir Khan SPET, GHS Bazargi
Hussain Ahmad STT, GHS- Bazargi ,
Noor Ul Amin SCT, GHS Bazméi_ MW
Muhammad Igbal TT, GMS, Batti M -4 s

Sadiq Ali CT, GHS Bazargi W

Mir Zaman Safi
&
(")
Munfat Ali Yousafzai,
Advocates
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Implementation Petition No. /2022
In
Appeal No. 12889/2020

NIHAD ALI & OTHERS VS EDUCATION DEPTT:
' & OTHERS

AFFIDAVIT

[ Mir Zaman Safi, Advocate on behalf of the petitioner, do hereby solemnly
affirm that the contents of this implementation petition are true and correct

to the best of my knowledge and belief and nothing has been concealed from

this Honorable Tribunal.

mao ="

MIR AN SAFI
&
Munfat Ali
Advocates High Court
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'BEFARE THE KHYB‘ER PAKHTUNKHWA SERVICES TRIBUNAL,
| PESHAWAR. / ‘ .
7

)

‘Service Appeal No. 12889/2020

...27.10.2020 ..

- Date of Institution
. 12.07.2021°

Date of Decision

Jaialud Din; SCT (BPS-16),

GHSS Asbanr, Dir Lower - ... (Appeliant)

VERSUS

- Government .of Khyber Pakhtunkhwa through Chief Secretary,

Khyber PakhLL nkhwa, Peshawar and four others.

| tRespondents)

NOOR M! IHAMMAD KHATTAK

»ff\dyocat-n

MR. JAVED ULLAH,

Assistant Advocate General

“MR. SALAH-UD-DIN

For appellant.

For respondents.

MEMBER (JUDICIAL)

MR. ATI-UR-REHMAN WAZIR | . MEMBER (EXECUTIVE)

JUDGMENT:

\g\

Through this single
Judgmeht we intend to dlspose of the instant Service Appeal as

SALAH-UD-DIN, MEMBER: -

weII as the clubbed appeals mentloned in appendix-A consisting of -

_ 141 sheets, appended with this judgment as its part, as all the

appeals involve similar questions of law and facts.

2. The appellant has ﬂled the instant Service’ Appeal under
Section-4 of the Khyber Pakhtunkhwa Serv;ce Tribunal Act, 1974

agamst the |mpugned action of the

respondents mdklng

deduction of conveyance ailowance from the salaries of the

appellanF during thelsummer/wmter vacatlons and not responding



&

to the departmental ,aﬁpeal of fhe appellant within the statutory
period of ninety days.

4

3. In: E)rder.to ‘have a clear picture of the matter in issue, the

e | -
admitting note dated 18.06.2021 of the instant appeal is reproduced as.
below:- -

. 1 " “Counsel for the appellant present.

1 " Due to influx of abnormally large number of

sérvice appeals by individual appellants against
. the Is_a'me set of respdndents, and including one
~and the same subject matter with common
~ questions of fact and law; the Registrar of this

Tribunal, vide order dated I27.05.2021_ on a
- miscellaneous application, was required ' to
_ prepare a chronological list of all the appeals

obviously for the sake of their management in a

k 7»/" Way to make their disposal doable by a single
TET Sr— judgment instead of hearing each and every

' appeal separately for disposal by separate
corders. For merger .of the order dated
27.05.2021, - contents thereof are reproduced

below:~ .

Applicatfon for early hearing has been put up
by the Reader with file. Counsel for the appellant .
present and heard.

Leéfned-counsel for the appellant seeks early
-hearf"ng of ' Appeals No. 13797/2020 and 38
others.llt' has been brought into the notice of
this Bench that this appeal pertains to grievance
of tﬁe appellant rér‘ating to grant of Conveyance
Allowance and thodsands of similar appeals are

‘pending before "this Tribunal at preliminary




' hearing stage. It would result in abuse of the
process of -Trfbunall, If t'hé simifar appeals are
‘separately heard despite being the similarity of
claim in-all the apbeals. Therefore, it would be m
the fitness Of things to club all appeals with one __
| the oldest in order of chronology in light of the -
time of institution. The Worthy Registrar of this
' Tribunal has been called and assigned the duty
that list of all the appeals be prepared in -
-&hronological order and all the appeals be
élpbbéd with the oldest one; and be submitted
'for_preﬁnﬁnary hearing before . this Bench .on
-18.06.2021, irrespective of the previous- dates

__ given on the diary. This application is disposed of

a_q&:ordfng!y.
T__,'// _Thé ‘order’ dated 27.05.2021 as_ reproduced
el P AP e

| umE T above has been pléced on this file. vide order
' dated 17. 06.2021, as the appleai in this file is the
-ofldest in chronological order from the date of
institution.  Rest of appeals:  enumerated/
described in the éhrbnoldg:’ca( list making part of
‘this file, due ’to commonalty .of the subject,
matter and q&estions of law and facts, are
clubbed with. the appeal at hand for disposal I,
'conjof{ir!y to prevént muftiplz'cfry of processes;
when judgment passéd in a single appeal will
~enable t’o_' settle  the. par&’cular ‘fssue of
conveyance allowance similarly in respect of the
" other Iapbéllants who have filed apbeals

individually because of procedural constraints.

‘Preliminary arguments have been heard. A

brief  history of  Conveyance Allowance as

AT 12
U lub i -
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submitted by‘learried counsel for thé appeﬂan
. ‘hé_s been placed on fhié file. The. copy of
' _judgment' dated 11.11.2019 in Service Appeal

‘No. 1452/2019 titled “Magsad 'Hayar Versus the
R Government” has also been annexed with the
~ said brief. Accordfng to which a-Single Bench of
this Tribunal disposed of the said appeal while
rellyf'ngl on the judgment of the Hon’ble Peshawar '
High Court Peslha.war in Writ Petition No. 3162-
P/2019 with the direction for_fmp/émentatfon of
the said judgment by the respondents within
éhorfest possible time. The course was also kept
open  for ‘the appellant to seek remedy | in
 accordance with law, in case his grievance is not
redressed by the respondents within reasonable
time. There is no cavil to the res'platfon of matter
by judgment dated 11.11.2019 but the likelihood
of multfplfcf'ry of proceedings cannot be ruled out
‘unless a self-speakmg Judgment is passec! by the
Tribunal under due course of law to settle the

matter once for all.

The proceedings for hearing will také—place in
appeal in hand and- shall be deemed to have

been -applied to clubbed appea!s without
repetrt;on/replfcatfon '

__ During. pendency of this apbeal, if any fresh
appeal is instftutéd involving similar questions of
Jaw. and facts _ relating to the Conveyance
Alfowance against the same départmental

authontfes ‘office shall a/so club the same w;th
this appea/ |

= [RIT h“d‘r .
. ¥ fl)gu. - )
(N



" Points raised need. consideration. The appeal,

' "a,fongwfth' all clubbed appeéals, is “admitted to

-regular .hea}'ing._ The appellant in this appeal is

. directed to deposﬁt security and process fee

within 10 days. Thereafter, notices of'th:'s appeal

alongwith list of clubb_ed appeals be given to the

| respondents but their comments/written reply as
filed in conrection with appeal in hand shall be
deemed to have been filed in all the clubbed . |

_appeals. . There is | no need _of filing

reply/comments individually -in each and.every

clubbed appeal. Similarly, the appellants in all

the clubbed appeals are exemeted from- the

— / | Ideposit of _sec_urity and -process fee. The

respondents . shall .  submit written

T reply/comments, ee discussed ebovfe, in office

“within 10 -days of the receipt of notices

'.polsftivefy. If‘_th_e. written rep!y/comments are

| net submitted within the stipulated time, the

office is df're'cted to submit the' file with a report

of - non-compliance. File to come up for

,argumenrs on 12.07. 2021 before the D.B”

4, Preuse facts of the mstant Serwce Appeal as we[l as the
Clubbed Serwce Appeals are that the appellants are employees of
Educatlon Department who were receiving conveyance ajlowance
. as admissible under the law. and rules but the respondents without
any valid and juetifiable reasons stopped/dedu'cted the payment of
conveyanee aliowe'n;e for the period' of summer as well as winter
'vacations on the ground that as the said v_acations' ie ieave period,
therefdre, the employees are not eﬁtit'led to be bai'd conveyance
allowance during- the summer/'v«{inter vacations. After availing the

- remedy of departmental appeal, the a-bpellahts have approached .

il vy
Kervige l:ll)u“ >

Fre B py, v



¢ this Tribunal through filing of the aopeals for redressal of their

grievance.

3. _Comments on behalf of respondents submitted, which are

placed on file.

6. Learned counsel for the appellant has contended that
conveyance allowance is bemg paid by both provindial as well as

~ central government to the civil servants, in order to accommodate.
t_hem' in their travel expenses incurred by them in travelling to and
from the workp!ace; that the summer and winter vacations are not
granted upon the request of the employees, rather they remain
availaole for any cail of duty, therefore, the respondents are
wrong in considering the summer and winter vacations as kind .of
leave for deduction of conveyance allowance for the said period; |
_ that the civil servants of vacation. departments are allowed only 01
N / leave |n a-month and thus earned leave for 12 days per year is

T s--u-au' .

credited te their account, whrle civil servants of other departments

> copamrr—

can avail 04 leave in a month,_makmg 48 days earned leave as
credited to their account, therefore, the respondents are required
to consider tlh'e said ‘aspect, while dealing with conveyance
allowance of the ‘appellants; that action of the respondents is in
utter violation' of Article-4 and (Article-25 of the Constitution -of
Islamic Republrc of Pakistan 1973; that conveyance allowance |s-
- part and oarcei of salary/pay and the appellant is-entitled to its
payment, even durfng the period of summer/winter vacations.
Reliance was placed on an _unreported judgment ‘of august
Peshawar High Court, Peshawar in Writ Petition No. 3162- -P/2019
titted “Akhtar Hussain and 607 others Versus Government of
Khyber Pakhtunkhwa”, order/judgment . dated _11.11.2019 of
Khyber Pakhtunkhwa Service Tribunal rendered' in Service Appeal
NG. 1452/2019 titled “Maqgsad- Hayat Versus Government of
“Khyber Pakhtunkhwa”, judgment of Federal Service Tnbuna! in

Inuun
bkt 15



Appeal No 1888(R) CS/2016 2020 PLC (C.5) 741 [Supreme

" Court (AJ&K)l and 2020 PLC (C.S).747.

7. Respective learned counsel for the appeflants in the clubbed
Service Appeals have a'dopted‘ the arguments advanced by the

learned counsel for the appellant in the instant appeal
|

- 8.- Cowersely, learned Assistant Advocate General for the‘

respondents has contended that the teachmg staff remains on
leave dL|.l ring the perrod of winter and summer vacations and" do
not. perform any duty during the said period, therefore, they are
not 'entitlecl to -any conveyance _ atlowance during' the.
sumrner/wmter vacations; that being employee* of vacatlon_al
department, the appellants cannot claim any conveyance

alfowance during the vacat|on period and'in respect of conveyance

allowance, they cannot be treated at par with civil servants of non

vacational clepartments Reliance was placed on 2020 SCMR 1689

j,and 2020 SCMR 88.
7.

e r e 9 We have heard the arguments of learned counsel for the

.a'ppellanfts as well as learned Assistant Advocate General for the

respondents and have perused the record.

10, The controversy, which needs to be resolved, is wnth regard :

“to the issue as to whether the. appellants ‘who are employees of

vacation department are entltled to payment of conveyance

“allowance during the perlod of summer/winter vacation or noat. In

order to appreciate the matter in a proper legal way, it would be
advantageous to reproduce'CIause-(b) of FR-82 as below:-

( b) Vacation counts as duty but the period of total-
leave in rules-77, 81 (a) and 81 (b) should
ordmanly be reduced by one month for each year of
duty in. which the government- servant availed
'himself of the vacation. If a part only of the vacation

has been taken in any year, the period to be

.
' - \|! .
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%‘ ' - | | o A
g E deducted will be a fraction of a month equal to the
proportion which the part of the vacation taken

baars to the full period of the vacation

In light of Clause (b) of FR-82, it is crystal cleai that vacation

' counts as duty. Even .during vacation, the employees of Education

| Department remain on call.for any duty assigned to them.:

Moreover _the sumrmer vacations are not granted on demand or

option of the ehployees of the Education Department, rather the

period of their earned leave is curtailed ‘by one'month'for,each

year. The respondents are | wrong in  considering the

summer/winter _ vacatiohs as kind of leave. The conveyance

allowance isladr-nissilble to the government servants who are on

duty and in view of clause (b)'of FR;82 the 'summer/winter

'vacatron period also. count as duty, therefore the resporldents are

“i“- /not justified .in depriving. the employees of the Education

it Department from the rece"ipt' of con\reyance allowance during

summer; winter vacations.-T_he deduction of conveyance allowance

from the salaries‘ of the 'appellants and other teaching staff during

'qummer,wmter vacat:ons is in wo!atlon of their rights available to
 them under the Constitution of Islamrc Republtc of Pakistan 1973,

- Reliance is piaced on 2020 PLC {C.S) 741. The Judgment.datedh

- 1.7.1,0._2017 passed by Federal Service Tribunal in identical nature

appeals osearing No. 289 to 298 (R) C.S/2015 has been upheld by

- august :upreme Court of Pak|stan \nde order dated 13.07.2018

passed in-CPs No. 4957 to 4966 of 2017. Furthermore, this

- Tribunal-has also granted such rehef to other employees of

| Education Department [n |dent|cal nature appeals

11, In light of the above dlscussmn the appeal in hand as well
as clubbed appeals .mentioned in the appendo( -A stands allowed
and the respondents are directed not to deduct the conveyance
allowance from the salaries of the . appellants during

summer/winter vacations.” The .conveyance allowance if "any, .

t'llr\flti l et -'
!.“"."“"‘.‘ ..
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aiready deducted shou!d- be relmbursed to the appellants
forthmth The instant judgment shall be conSIdered as Judgment
in rem, 1herefpre the respondents should pay the said allowance
to all similarly placed employees of the Education Department SO
as to avoid the discrimination under Article- 4 & 25 of the
Constatu ion of Islamlc Repubtic of Paklstan as well as unnecessary

htagat[on ‘Attested copy of this judgment be placed on files of all\

the club{bed appeals mentioned in appendix- -A.- Parties are left to
bear their own costs This file as well as files of clubbed Service

Appeals” mentioned in appendix-A be' consigned to the record

roem.

ANNOUMCED

112.07.2021 - - S - } —7/

| (SALAH-UD-DIN)

N | MEMBER (JUDICIAL)

(ATIQ-UR-REHMAN WAZIR)
MEMBER (EXECUTIVE)
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