Learned counsel for the appellant present. Mr. Mqhammad

- Adeel Butt, Additional Advocate General-for official respondent No. 1
.tp 3 present. Counsel for private respo_'nc_leht No.' 4 present.

; Arguments ‘i"?eard and record perused. |
Vide our detailed judgment of today, ‘passed in sérvic’é appeal
bearing No. 1225/2019 “titied Momin Khan Versus Assistant D_irecth,
Local Government & Rural D'evelopment-,.Lakki Marwat and three
others” is accebted, the impu‘gned‘ order of his termination from'
~ service is set aside and appellant is reinstated into service against his
respective bosition with all back béneﬁts with. further direction that
private respondent also shall not suffer for lapses of the respondents,
hence he also be accommodéted. Parties are Ieftlto bear their own

i - vl

~ costs. File be consigned to record room. - - ' o ‘ :

ANNOUNCED
27.01.2022

\/M

(AHMAD SULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER- (E)
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©30.06.2021 Mr. Arbab Saif-ul-Kamal, Advocate, for the appellant present gk
| ' Muhammad Adeel Butt, Additional Advocate General for off cial i
respondents No. 1 to 3 present. Mr. Talmur Ali Khan Advocate, '

submitted Wakalatnama on behalf of prlvate respondent No. 4 and
requested for adjournment on the ground that he has been engaged .

today and has not gone through the record. Adjourned. To come up

for arguments before the D.B on 15.07.2021.

Lip__— ===
(ATIQ UR REHMAN WAZIR) (SALAH-UD-DIN) -
MEMBER (EXECUTIVE) | MEMBER (JU DIC_IAL) ‘

15.07.2021 Mr. Arbab Saif-ul-Kamal, Advocate, for the appelllant _ " “
| present. Mr. Muhammad Adeel Butt, Additional Advocate General::,:"“‘f"‘;:
for official respondents No. 1 to 3 present. Mr. Talmur Ali Khan, L
Advocate, on behalf of private respondent No. 4 preeent and
requested for adjournment on the ground that he has not gone '
through the record. Adjourned. To come up for arguments before -
the D.B. on 16.08.2021. -

e

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL) -

1@;08.20'21 Since 16.08.2021 has been declared as Public holiday on

account of Moharram, therefore, case is adjourned to ‘29.11.2021 for ‘-;j;}

the same as before.

Reader
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o '_ '9_57‘:‘;42-—.20‘26 : ‘ Due to summer vacation, case_is 'adjo:urned to

o)~ 92021 for the same as before.

€

f""‘j0‘1.02.'2021 ~ Learned counsel for the appellant present. Mr. Kabirullah
o Khattak learned Additional Advocate General for official
respondents No. 1 to 3 and private respondent No.4 in person

present.

Private respondent No.4 requested for adjournment that his
counsel is not available today. Adjourned. To co up for

arguments on 30.03.2021 before D.B.

(Atig-Ur-Rehman Wazir) (Muhammad_Jamal Khan)
Member (E) , Member (

-30.03.2021 Due to non availability of the concerned D.B, the case is
| | adjourned to 30.06.2021 for the same. y
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03.11.2020 juhiér fdcounsel for the appellant. and Addl. AG .for
- the respondents present. ' |

. The Bar is ‘observing genAeral strike, therefore, the

to 28.12.2020 for hearing before the

LN

Chairman

matter is adjo
D.B.

(Mian Muhamm
Member

e Y% e —
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' 05.03.2}020 . " Counsel for the appellant present. Mr. Kabirullah Khattak,
Lo Additional AG for official respondents No. 1 to 3 and private

: feq&estéd; for edjou_rnment on the ground that his counsel is

respondent No. 4 in person present. Private respondent No. 4 ).

“not avdilable today. Private respondent No. 4 is strictly = -

“directed to produce his counsel on the next 'date positively.
Adjourn 02 04.2020 for arguments before D.B.

(M|an Moha mad) (M. Amin Khan Kundi)
Member Member

2.4 }4),9 cﬂﬂf— %ﬂéﬂ%é&yﬂﬂ/ 444&24?‘%
W /% /’*W a2 g mee

PR T

29.06.2020° . Due to COVID-19, the case.is adjourned to 24.08.2020

for the same. ,'
| | m

24.08.2020 Due to summer vacation case to come up for the’
same on 03.11.2020 before D.B. -

dér



g Serv1ce Appeal No.1079/2018 | | o !‘.?
f _‘ 12.09.2019 Jumor counsel for the appellant and Mr. Kabirullah Khattak =% 1

Additional AG for the respondents present. Junior counsel for the appellantr;
requested submitted rejoinder, which is placed on record. Jumor counsel for
the appellant also requested for adjournment on the ground that learned":
senior counsel for the appellant is not available today. Adjourned to

18.11.2019 for arguments before D.B.

b o
(Ahmad Hassan) S (M. Aﬁ an Kundi) - ,

Member - | Member

18.11.2019 - Counsel for the, appellant present. Mr. Kablrullah,-:-;_f-
| o Khattak Addltlonal 'AG for official respondents No 1 to 3 and":-'
_ private respondent No. 4 in person present. Private respondent
=~ No:4requested for adjournmént on the ground that his coulh"s"e'llz- e
is not available today. Adjournea to 16.01.20)8 for-argUments‘j;-&.’_r' .
before D.B. _
(Hussﬁ@fah) (M. A%ﬁft;n Kundi) " t

Member ' - Member

16.01.2020 Due to general strike on‘the call of Khyber Pakhtunkhwa
’ Bar Council, learned counsel for the appellant is not available - - o
today. Mr. Kabirullah Khattak, Additional AG for official .-

respondents present. Adjourned'tb 05.03.2020 for argumé_nts | )

before D.B.

i(Ahn‘fmassan) : (M Anmré/l(undl)

Member ' Member




o J}: ©25.042019° Appell_énf in persbn'pfesent. Addl: AG alongwith Mr. 4\::3“" .
‘ Yousaf Jan, 'Sécretary Village Council for official resp'ondents
“and private respondent n‘o‘.'4' in person present. th‘itt‘e'n reply on
behalf private respondent no.4 not submitted. Requested for
_ adjournment. Adjourned. Case to come up for written reply of

‘respondent no.4 on 19.06.2019 before S.B.

(Ahj:;san)

Member

B 19.06.2019 Counsel for the appellanf, Mr. Kabirullah Khattak,
| - Additional AG for official respondents No. 1 to 3 and private
respondent No. 4 in person preset. Joint para-wise comments on

behalf (:)f‘ official respondents No. 1 to 3 has already been

submitted. Written reply on behalf of private respondent No. 4 not

submitted and he requested for further time to submit 'wfitten

reply. Last chance is granted to private respondent No. 4 to submit

" written reply. Case to come up for written/comments 6n behalf of

private respondent No. 4 on 12.07.2019 before S.B.
(Muhammad Amin Khan Kundi)
Member

12.07.2019 "~ Counsel for the appellant and Addl. AG for official

| - respondents No. | to 3 who already submitted written reply.
Respondent No. 4 in person present and submitted wf.itten" :

reply. To come up for arguments on 12.09.2019 before the

D.B. The appellant may submit rejoinder within a fortnight,

if so advised.

o tember




04.2.2019 Counsel for the appellant and Addl. AG alongwith
Yousaf Khan, AD for the official respondents preéent. Mr.

° Muhammad Tariq Qureshi, - Adyocate ‘has submitted .
Wakalatnama on_'_be“half- of ;equndent No. 4 which is

- placed on file. |

Representative of the official respo‘nde}us states that '
the requisite reply is ih the process of prepal;ation and will
- positively be submitted on the next date of hearing.
Adjourned tb .27._(')3.20'19 before SB The pr’ivaté '
respondent No. 4 may also furnish reply 1:.0"thé appeal on

the next date, if so advised.

i27.03.2019 . Learned couﬁsel for the’iappellant present. Mr. Kabir Ullah
o Khattak learned Additional Advocate General aiongwith Yousaf
Khan AD for official respondents present. Learned counsel for

_private respondent No.4 also present. Written':reﬁly submitted on

behalf of official respondents. Learned counsel for private

réspondent No.4 seeks time to furnish written reply/comments.

Granted. To come up for written reply/comments on behalf of

private respondent No.4 on 25.04.2019 before S.B

o
ember
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7 ©11.12.2018 | Counsel for the appellant Thsan Ullah present. Preliminary . 2 (
arguments heard. It was contended by learned counsel for the
appellant that the appellant was appointed as Naib Qasid in
Local Government Department by the competent authority
vide order dated 1l5.03.2016 on the recommendation of
Seleetion and Recruitment Committee. It was further
contended that someone was aggrieved from the appointment
order of the appellant therefore, he filed Writ Petition against
the appellant in the Worthy Peshawar High Court Peshawar
and the Worthy Peshawar High Court Peshawar disposed of
the Writ Petition vide order dated 28.02.20 1 8 and dlrected the
competent authority to re-examine the appomtment of the
prlvate ,‘re‘s?pqgncle\r{ts? merit position of the appellant and pass
an appropriate order keeping in mind the rules, policy and the

- terms and conditions incorporated in the advertisement for.
appointment of Class-IV employees, after providing the
parties an opportunity of hearing and thereafter the competent
authority vide order dated 18.04.2018 terminated the
appellant from service. It was further contended that the
appellant filed departmental appeal on 11.05.2018 but the
same was not responded hence, the present service appeal. It

. was further contended that neither. the appellant was issued

' any show-cause notice nor the appellant was provided

opportunity of personal hearing but the competent authority

has passed the impugned termination order illegally therefore,

the impugned order is liable to be set-aside.

2D0S sited The contentions raised by learned counsel for the
, Process Fee - .appellant need consideration. The appeal is admitted for
regular hearing subject to all legal objections. The appellant is
directed to deposit of security and process fee, thereafter
notice be issued to the respondents for written
reply/comments for 04.02.2019 before S.B.

t

(Muhammad Amin Khan Kundi)
Member




Form- A"

FORM OF ORDER SHEET
Court of -
Case No. 1078 /2018
S.No. | Date of order Order or other prqcéedings with signature of judge
proceedings o ~
1 2 3
1- 03/09/2018 . The appeal of Mr. Ihsanuilah presented today by Mr.
Saadullah Khan Marwat Advocate may be entered in the Institution- |
Register and put up to the Leanf’ned Member for proper ord{@pleés’e; .
Yg_ )& REGISTRAR™
5. This‘cas_‘e i'slehtrusted; to S. Bench for preliminary hearihg to
be put up there on ;29}'/&‘(/5’
; MEMBER T
0 24.10.2018 Due to retirement! of Hon’ble Chairman, the

'To come up on 11.12.20i8.

1

LN

i \ |

Y Y
'L«tj'"

I'ribunal is defunct: Therefore, the case is adjourned. |-




BEFORE THE KPK SERV;I__Q_;E TRIBUNAL PESHAWAR

S.A No. |8 /2018

Ihsan Ullah versus. Assistant Director & Others
INDEX
S. No Documents Annex | P. No.
1. | Memo of Appeal” : 1-4
2. | Advertisement dated 04-07-2015 CA” 5
3. | Appointment order dated 15-03-2016 / wg 6-7
Arrival report
-4 | W.P/Judgment dated 28-02-2018 nCr 8-11
5. | Show Cause Notice D" 12
6. | Reply to Show Cause Notice, 12-04-2018 “ET | 13
7. | Termination order dated 18-04-2018 T 14
8. | Appointment of R. No. 04, 19-04-2018 G” 15
9. | Representation dated 11-05-2018 “H” 16-19
Appellant

: ' Through »
o e,
Dated: 29.08.2018 : - :

Saadullah Khan Marwa
Advocate. - . -
21-A Nasir-Mansion, = |
Shoba Bazaar, Peshawar.
Ph: 0300-5872676
0311-9266609




BEFORE KPK, SERVICE TRIBUNAL, PESHAWAR

Ty
s.ANo. 078 /2018

K
léybel' Pakheuls wa

Ih Ullah S/O Faiz Ullah Kh r‘lceTnbunJl
san a aiz a an,

e . l)xq,—‘, No. f?%?
R/O Mela Shahab Khel, Lakki Marwat,

Ex-Naib Qaisd, Village Council, - "'““‘f‘%'l

Abba Khel-1V, Lakki Marwart. . . . .. DI Appellant

VERSUS

1. Assistant Director, Local Government
& Rural Development Department,
Lakki Marwat.

2. Director General, Local Government

& Rural Development Department, Peshawar.

3. Secretary, Govt. of KP, Local Government

& Rural Development Department, Peshawar.

v 4, Fazal Rahim S/0O Abdul Qasid,
Naib Qasid, Village Council Abba Khel-IV,

Lakki Marwat . . ... ... Respondents
_D

Filedtoriay
/%,;ZD%Q PL=>R=>O=>E=>E L
,Regismfmr .

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974
AGAINST OFFICE ORDER NO, 5216-21, DATED
18-04-2018 OF RESPONDENT NO. 1 WHEREBY
SERVICES OF APPELLANT WERE TERMINATED
AND R. NO. 04 WAS APPOINTED AS NAI 1B QASID

FOR NO LEGAL REASON:

ELC=>RC=0O<C=>DEC=>8

Respectfully Sheweth;
1. That on 04-07-2015, R. No. 01 floated advertisement in daily

Newspapers for appointment of Class-IV servants in their
respective Village Council. (Copy as annex “A”)




That after going through the pré?scri'bed procedure of selection,
appellant was appointed as Naib Qasid on regular basis on the
recommendations of Selection and Recruitment Committee vide
order dated 15-03-2016 and assumed the charge of the said
assignment on 18-03-2016. (Copies as annex “B")

That on 31-05-2016, R. No. 04 filed W. P. before the Peshawar
High Court, Circuit Bench Bannu to declare the order of
appointment of appellant as illegél and he be appointed as such,
which petition came up for hearing on 28-02-2018 along with
other connected Writ Petitions on the same point and then the
hon’ble court was pleased to hold that:-

All the cases are remitted back to R. No. 01 to re-examine
the appointments of the private respondents and passed an
appropriate order in light of Rules and Policy after providing the
parties an opportunity of hearing. The entire process shall be
completed within two (02) months positively. The Writ Petitions
were disposed off accordingly. (Copy as annex “C”")

That after remitting of the said judgment to R. No. 01 for
compliance, Show Cause Notice was issued on 30-03-2018 to
appellant to explain his position which was replied on 12-04-
2018. (Copies as annex "D” & "E")

That on 18-04-2018, R. No. 01 terminated services of appellant
with immediate effect on the score that he was not the appointee
of his own Village Council. (Copy as annex “F")

Here it would be not out of place to mention that R. No. 01
appoinfed numerous other candidates not in their own Village
Council but in others i.e. Umair Ahmad Village Council Khero Khel
Pakka appointed at Serai Naurang-III, Faheem Ullah VC Khero
Khel Pakka appointed at VC Gerzai, Washeeullah VC Wanda
Aurangzeb appointed at VC Attashi Mechan Khel, Ezat Khan VC
Wanda Saeed Khel appointed at VC Kalin, Sher Nawaz VC Issik
Khel appointed at VC Wanda Baru, Siffat Ullah VC Khokidad Khel
Lakki City appointed at VC Jung Khel, Momin Khan VC Lakki City
appointed at VC Abdul Khel, etc.their services are still retained till

date, so appellant was not treated alike and discriminated.



6.  That on 19-04-2018, R. No. 04 was appointed as such by R. No.
01 on the post of appellant. In the judgment, the hon’ble court
never directed the authority to appoint R. No. 04 as Naib Qasid
and to terrh‘inate services of appellant. (Copy as annex “G")

7. That on 111;‘05-201—8, appellant submitted-representation before
- R. No. 02 for reinstatement in service which met dead response
till date. (Copy as annex “H")

Hence this appeal, inter alia, on the following grounds:-

GROUNDS:

a. That appellant has in his credit the educational qualification of
Matric.

b. That appellant applied to the said post of his own Village Council
and it was incumbent upon the department to appoint him as
such in his own Village Council and not in any dther. He could not
be held responsible for the lapses of the respondents, if any.

C. That when the matter taken to the couft, the department was

legally bound to transfer appellant even other incumbents to their
own Village Council to save their skins.

d. That as and when Show Cause Notice was issued to appellant
regarding appointment in other Village Council, then he should
rectify the mistake, if any, because the lapses were on the part of
the authority and not of the appellant and in such situation, 'he

could not be made responsible for the same.

e, That appellant was appointed as per prescribed manner after
observing the due codal formalities.

f, That as per law and rules, appellant is liable to serve anywhere in .
District, outside District / Province even outside Country, then he

can be appointed anywhere for the purpose, being citizen of the
country.



Y w i
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That it is to be ascertalned as to whether R. No. 04 has applied to
the said post or otherwise. In such a situation the department
was legally bound to advertise the said post.

That R. No. 04 was never gone through the process of selection, |
so at such a belatea stage when his name was not recommended
by the Departmental Selection / Recruitment Commift_ee, he
could not be appointed straight away as such.

That in the aforesaid circumstances, order of appointment” of R,

No. 04 was not only illegal but was ab-initio void. The same was
based on favoritism.

That service law is alien to the word “Termination”, so on this

score alone, order of termination of appellant is / was illegal.

- That order of appointment of appeliant was acted upon, effected |

and got finality, the same was made by the competent authority
and cannot be rescinded in the manner taken.

That appellant was paid Monthly Salaries for about 02 Years and
02 Months which gave vested right to him.

That order of termination of appellant from service is based on
malafide.

It is, therefore, most humbly pray'ed that on acceptance of
the appeal, order dated 18-04-2018 of R. No. U1, and appointing
R. No. 04 as Village Council be set aside and appellant be

reinstated in service with all consequential benefits, with such

~other relief as may be deemed proper and just in circumstances

of the case. - , a LI SW%

Appellant ‘
Through é/vlkl XCL—.

Dated.29.08.2018 Saadullah Khan Marwat

Amjad NaWaz
Advocates.
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L; : ‘ " OFFIGE OF THE ASSISTANT DIRECTOR
: . : LOCAL GOVT: & RURAL DEVELOPMENT
{ IDEPARTMENT, LAKKI MARWAL.

2 'L‘:‘ “, B
4 F .
- PR -~ Daed ‘S, /3 /2016
QFFICE ORNDER, i P .

No._ 3987~ 44 On (he rccommmdglllfi(;ils'-o[’ Scl-clcf:tigigi and Recruitment Committee, appointment. of
the following Naib Qasid, Village'/ Neighbortioed: Council is herci_‘)_;v ordered in BPS-01 Rs. (6210-195-12060) plus -

“usual allowanees as admissible under ‘the: rules, existing policy of the Provincial government on the terms and -

conditions given below w.e.f the date of gfaking ovér their chiarpe ‘in the interest of public service, they will report

Aorduty i e ottice of Village / Neighborhood Council Nazim mé%_. tioned against cach:-

s undersipned waithin (15) day s, Lading which this appointment vrder may be réated 4s caneel in respect ol the candidate.

S.No [ Name witl Address Village/ Néighborhod - Remarks
Council ®
I 1 Thsanutlah s/o Faizatlph e Abakhel IV Against vacant Post
3 . < . 3 x

Lermy und Conditions, B

"1 His services will be liable to termination an one month notice in advance from citlier side, but in case of resignation without
notice, ene month pay shall be refunded lowards Government, R )

2. Hewill be on probation for a period of one year extendable for a further period-of 12 months and during this probationary
period he will notbe entided to apply for any long leave ete. : B

3. Hlis services will be poverned by such rules and regulations as are in vogue and as may be issued by the Government from
e o time, - ’

L His seevives can be teeminated al any lime in case his performance is fotnd unsatisfactory during probalionary period and in
case ol misconduct, he will be preceded against the Removal from Service. (Special Power) Ordinance. 2000 and 1he rules
tnade (rom thne o time. . N .

S Beshould reporthus arrival to all coneerned. e will alsa not be entitfed to any TA/DA for his first arrival/joining duty but
i case he is notwilling W join the duty, be should Tarnish his un-willingness ona stamp paper o the office of the undersigned.

6. s services are also diable to be lerminated if any of his decuments is found fake or altered, at any later stage and that he
will nat entitic 1w underpo any litigation, Sy :

<70 Thetundersigned deserves the rights o anend or add any codition to_his appointment order.
8. Hedsrequired to produce Health and Age Certificate lrom the dedical Superintendent DHQ Hospital, Lakki Marwat

withi 1 Sdays. . s
Yo The appointment is nide subject o the conditions that the candidate hiys a permanent domicile of District Lakki Marwat,

%] .
I the above tenins and conditons are aceepled, he should immediately communicate to this office, and report for duty to the

>

(AL
T Assistant
- ' Local Govt. & Rural Develhpipent.
Department, Lakki Marwat
Lven No. & Daie. o '

Copy forwarded toz-",
Lo The Director General, Local Govt, & Rural Development DC:]HI: KP, Peshawar,
<o The Distriet Nizim District Government Lakki Marwal,
3. The Deputy Commissioner/ Chairman Selection Commitlee,'Lakki Marwat.
Ao PRt Seaior Minister LGRRDNDKhyber Pakhiunkhwa Peshawar.

S0 PS o Scarctary LG&RDD Khyber Pukhtunkhwa, Peshawar,. . T
6. The Section Officer{Estab) Khyber Pakhtunkhwa , Peshawar. . '

7. Clehsib Municipal Officer / Member Selection Committee. Lakki Marwat.

8. The District Accounts OfTicer, Lakki Marwat. .

9. The Nazim NC/V'C concerned District Lakki Marwat.
1. AT Supervisors LGERDD, Lakki Marwat

I Oficial concerned.,

2. Ofhice Order File.

\ Assistant
Local-Govt. & Rural Deve

[N
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Date of hearing: 28. 02. 2(11‘3

‘Appellant-petitioner Ay L
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IN THE. PLSHAWAR HIGH COURT

e .

Yo

Respondent
7

& (,{,.;/(P/ oz iz sl M#@
/‘?/O Pfgdlu*l—/—ﬂ-t Eodd -’1 ,)l /({/J / (ﬂ ,.Q@n VA Stot ot /)41«/)/*42 mmaﬂ//wﬂm*

-

S

AD LG Lakk(. ft*——d 200.!.«,

SIIAAI“[ L _AHMAD, /- B' Lhm single Judﬁmem we

propose (o decmle the fol

questions of law and facts:- '

L.

't

[&N)

tmrase*

1.P.No.199-1B/2016.
(Najibuilah Vs. Dircctor General Local Govt.
anl l{u: al Dwdopmml and others).

HW.P.No, 2(76«13/2().1 6.

(Addul Wadood ~and ‘others Vs, Govt. of
KPP through bcuclan Local Govt. and
Rural Deve lupmc.nl .md athers). '

v, P.N0.26] - P/’O]G

. {Sher Alam Khan Vs. Uhovt. of K. PK 111;0u“h
Sceretary  Local - ‘Govt.  and Rmal .

Development and. mhus) -
\

w'./)./vn.;'7/-'15/2{/1‘6
(Umar Jan Vs, Govt. of K.P.K through

Secretary . Local  Govt and - Rural’
Development and others). ’ N

lo \vmrr pctmons having identical

(1 1 M. .l/:t.\lic: .Hm’:t(.SI.'.‘:A'n}or arid Mr. Justice Shakeel dhmad, J T

(‘Qfl»\_wm P’o}/?‘ ~¢1 ﬁ T [__..x-\- ket -




bkt

that the pelitione

W P.N0.278-B/2016
(irshadullah Vs, Govt

Scerelaty “Local Govt.  and
Dg\'clopmcm and'othcrs), Sty

'_Js.

of KP.K through
Rural

1=

6. 1W.P.N0.279-B/2016 S
(Abdul Haseeb Vs Govt, of K. through
o Secretary -+ Local. . G‘avl and  Rural
“Development axlwc}'oll1c1's‘)l. o '
7. MNO.-:J,QJ;B/Z()M|:-__=' T o
(Nagibuilals - Vs. Govi of KP.K through -
Secrelary -1,ocal Govi:
%

» Cand Rural
Developmerit and others). - ST
' A

S. lV.P.N(}.}()5-8/2().16‘5, g
(.*‘\khmf Zaman Vs. Govt. ol KP.K through
Sceretary l.ocal ~C;’10.\'LL:. and  Rural
Development dand othcrs‘).'
o i b
9. P No.316-B/2016. =
(Kamrmmuul{ Vs, Govj. of KPK through
Secretary | Local GOVt and  Rural

Develapment and others).

5

L0 1. P.No:350-B/201 65 _
(Momin KChan and anqthcr Vs, Govt of

KPK (hrough Sccretaty Local Govl and

Rural Dcvc\opmcnt and others).

1100 I’.l\’().4.'1’3-_l5/20.1 0.
(Ilassan Khan Vs Govl of KPK Ahrough
Secretary Local  Govt and  Rural

Development and others). A ‘ : 3‘ L

12.W.P.f\fo;s??-fs/zm6’. | - i .
(Noor Astam  Khan Vs, Govt of KPIK c & P
hrough Secretary Local Govt. and Rural S ~

Devclopment and others)”’ — t j, S
. ‘ T p 2 l d
e r

13 W.P.No. 1 0-B/2018. - :

. F(Tazal Rahim and another Vs, Govt. of KPXK
tirough - Sceretary Local Govt. and Rural

Development 4nd others).

2. The common facts of all these writ petitions are
Is are ihe residents of their respective Union
Councils. In response to the advertisement made in the’
newspaper the petitioners applied for their appointments 45
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Class-1V employees, but they wert denied appointments and |

the people [rom other Union Councils were appointed, hence,
W .

Pl

these constitutional petitions. - 7o
3. ~Alter 'nwumw tha, cases ut g:,l(fll lcngth thc Jearned

counscls for thé chitigdcrs stat ed" at lhc bar that let all th«..sc

cases be sent to: th compvtcnt auihonty to re- u&amme th o

N

cascs of appoin{-meigt"of Lhc pm/’uc, 1c,spondems and 10 ﬁnd

out whether they. lnvr. bu.eu appe 1mccl in accordance with law, '

policy and the tc’rms and wndxttons 11100113014{0(1 in the

advertisement or not. The ICm‘n_cd. counsel representing the

-~

private respondents in all the writ petitions and the learned
ALA.G appearing on behalf of official respondents assisted by
representatives of the dcpartméﬁt agreed \k'iththe_contention

of the learned counsels for the pcﬁtiorwrs.

4. In view of above, we send back all these cases Lo ,

the Assistant  Director Local Govemment‘ and Rural

0
Eat

Development/competent authority of their respective districts

to re-examine the uppoinlmem;s ol the private respondents,

W,

merit posmon ol the pdmonus and pass an appiopuate order -

keeping in mind the rules, policy and the terms and conditions
incorpotated in the advertiseme"nt for appointment as Class-1V

cmployees, aiter plowdlm thc parties an oppoxtul uy 01’

hearing and submil compﬁ;—mc¢ report to Acldmondl Regmu ar

A
\

,@:f'r%fm

of this Court. The cntire process shall be comy lctcd v\{ithin 02 x

|
g
ftrain * (1.3 M. Justiee Abdut Shitkcor amd A Ir. Justice .S'Iff:/iuu} Shamad, B
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months positively. With these observations the writ petitions.

)

are disposed of accordingly

Di:28.02.2018.
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. OFFICE OF THE 'ASSI'STANT.:.KI-:).:Il{éE';OR’.’,‘ :
LOCAL GOVT. & RURAL DEVELOPMENT - -

DEPARTMENT, LAKKI MARWAT. .

No. 5086-87-
Dated March -30,.2018.
,.ro . . e " .

M. Ihsanullah L
Naib Qasid::\fillagc Councii
Abba Khel-1V, District Lakki Marwal.

SUBJECT:- SHOW CAUSE NOTICE.
Memo. ' ‘ : .

In the light of worthy Peshawar Highy Court; Bannu Bench, judgment dated |
28.02.2018 in WP No.10-B/2017, the undersigned is going to scrve you with the
following Show Causc Notice:- ' :

(1). That you have been appointed a-Class-1V in BPS-3 in the Village Council Abba
Khel-1V, Tehsil and District Lakki Marwat vide Order No.3877-94, dated 15.03.2016.

(2). That your this appointment order was challenged by, the petitioners/other éaﬁnc'lidatcs
before the worthy PHC Bannu Bench through Writ Petition No.10-3/2017 which was
disposed of by the worthy High Courtin the following terms:- ' o .

“In'view of the above, we send back all these cases 1o the Assistant Director, Local Govt..
& Rural Dev/Competent _Authority of their respective_Distriet_to_re-examine the

appointment of the private respondents, _merit_position of the pelitioners and_pass_an
G i N

appropriate_order keeping in mind the Rules, Policy and the terms and conditions

incorporated in the advertisement for appointment as Class-1V_employees after providing

the parties an opportunity of hearing.”

(3). That in the light of, above mentioned judgment of PHC Bannu Beneh, we have
re-examined your appointment and merit position, in the light of Rules, Policy and Terms

“and Conditions, incorporated in the advertisement, for the above mentioned posts of .

Class-1V and found that you, belongs 1o Village Council Mela Shahab Khel but have -

been appointed against the post for Village Council Abba Khel-IV So in this way your

appointment against the above mentioned post is against the Rulcs, Policy and against

the terms and conditions incorporated in the advertisement for the above post.

(4). That through this Show Cause Noticelyou are hereby directed 10 file. ygj'uf'reply, it
any, to the office of undersigned within seven (7) days from the receipy of this Show

" Cause Notice, as why you should not be removed from your service, otherwise éx-party

action will be taken against you.

(5), That if you want personal hiring, in this respect'you can approach 1o the office of the -, '

undersigned within 7 days from receipt of this notice in offict hours.

Note:- Alter lapse of 7 days from reccipt of this notice, you will not .bc'alic'Jch-.,to i

question any action taken agairist you in the light of this Notice. o l

-

Local Govt, & Rutal-Desclopment T
. Depariment. Lakki Marwat . 7
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" . the eligibility and qualification of

. above cited Sh
proceedings.
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© Dated:12-04-2018 . -
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f,

. The Assistant Dircctor, :
~Local ‘Govt & Ritral Development Department,

- Lakki Marwat,. Y :

Subject:- REPLY. ‘TQ' SHOW . CAUSH _NOTICE

RECEIVED BY POST ON 10-04-2018.

Respected Sir, B

['have the honour to invite

a relerence o your lotter No '/
5086-87 dated 30-03-2018 on the subject mentioned above and to state that [
to the laid down principles &
am serving the department witl the best -
there was no specific * -

had been appointed as Naib Qasid acco:xjding
criteria and since my appointment, |
of my ability. According to the " advertisement,
restriction rather preferential treatment (o the
was mentioned. After due scrutin
appointed as Naib Qasid and since then no minor.or major offence as
envisaged in Efficiency and Discipline rules 1973 has been committed by me .
so the serving of above mentioned show cau
the same district and also to the adjoining
Furthermore the provincial Govt had also

applicants of nearby villages

village so 1 deserved as received.
made further clarification” about -
candidates by issuance of notification

No: 50(L6r-1)2.-/ 5% copy . attached for ready reference in this

regard.  deZ 3 -l =205 A | S
‘ [n view of the above situation, It is humbly prayed that'the

Y(’;ur'(-)_i)ﬂcdicu(ly, S
R Ihsanullah s/o Faiz ullah.
: Naib Qasid office of
Assistant Director

se notice is illegal. 1 belong to

DATED 30-04-2018

y by, competent authority, T had been

ow Cause Notice my please be filed without further -

LG&RDD Lakld Marwat' -

- B e
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 OFFICE OF ‘JHE ASSISTANT DIRECTOR
s “LOCAL GOVT. & RURAL DEVELOPMENT .
A " DEPARTMENT, LAKKIMARWAT.."

Dated April 18,2018

i
1

OFFICE ORDER ;
No. 5216-21 |/ The Peshaw_af High Court Bannu Bench was pleased to §

j . announce e following judgment in Writ Petition No. 10-B/2018 on 28.02.2018:-
' " «In view of the above, we send back all these cases to the ‘Assistant Director, Local Govt. |

-& Rural Dev./Competent Authority. of their respective 'Diét‘r'ict to " re-examine the
appointment of the private respondents.: merit position-of the petitioners and pass an

appropriate_order- keeping in mind -t]_ié Rules, -Polic'v'and ‘the terms and® conditions

g incorporated in the advertisement for appointment as Cla's‘s‘-"IVﬂémplovees aftef providing -
. the parties an opportunity of hearing.” ' ' : :

N

In pursuance of the above jud gment the appointment of the following
‘respondent was re-examined:- . L .
#Name & father’'s name of| Parent Village | .Village Council where
Respondent - Council. - appointed.

Mr. lhsanuilah $/0 Faizullah. Mecla Shahab Khel Abba Khel-1V

—

) Both the Petitioner and Respondent were heard and examined in detail and
record perused. The petitioner Mr.Fazal Rehim $/0' Abdul Hamid stated that he applied
for the post of Class-1V lying vacant in his pavent Village Council but was ignored. The
respondent informed that he applicd for the post of Naib Qusid in his parent Council. He
admitted the fact that he belongs to Village Council Mecla Shahab Khel but he was
appointed at Village Council Abba Khel-IV which is not his parent Village Council at
all. ’ .

- - -
Keeping in view the above, the competent authority. considers appointment L ' S,
order of the respondent as Naib Qasid at Village Council Abba Khel-IV issued vide o . I
No.Order No.3877-94 , dated 15.03.2016 against the Rules and Policy and the conditions S . -
incorporated in the advertisement for Class-IV. Conscquently the the said order becomes

invalid and services of the respondent stand terminated with immediate effect. - )

Assistant Director _ .
Local Govt. & Rural Development i

‘Department, Lakki Marwat. R / -
Even No. & Date. R ' L

Copy forwarded to:- _— '

The Director General, Local Govt. & Rural Dev. Deptt. KPK, Peshawér.

1.
2. The Addl: Registrar, Peshawar High Court Bannu Bench.
3. The Addl: Advocate General, Peshawar High Court} Bannu Bench. ‘ : - .
4, - The District Accounts Officer, Lakki Marwat. . s T o
5. The official concerned. K e ' o A
6. Office Order File. - i .
For information & necessary action. o \ ST
' o L
' *:}f;- : AsSiaﬁa ' 1 T '
. . Tiocal Govt. & Rurdf Development - e
' ' . - Depariment; Lakki Marwat. .. .
( ;\ v : :
- .
, , Yo«
; !
&
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. OFFICE OF THE ASSISTANT DIRECTORS . ..
' LOCAL GOVT: &RURAL DEVELOPMENT™ 7
0 DEPARTMENT, LAKKI MARWAT.

o Dated April 19 /2018
OFFICE ORDER, ‘

No. 5307-10 /In, pursuance 10 the judgment dated 28.02.2018 of Peshawar
High Court Bannu Bench in Wit Petition No. 10-13/2017, Mr. Fazal Rahim $/0 Abdul
Hamid Khan R/O Abba Khel, Tehsil and District Lakki.Marwat is hereby appointed as Naib
Qasid in BPS-3 (9610-390-2131 0)-plus usual allowances as admissible under the Rules, on

_regular basis, against the vacant postat VC ‘Abba Khel-IV, District Lakki Marwat with the

following terms and conditions:-

Terms and Conditions.
1. Hlis services will be governed by the rules and regalations as are in vogue and as niay be
issued by the Government from time to time. '

2. His services will be liable'to termination on one month notice in advance [rom cither side,
but in cuse ol resignation, withoul notice, two months pay shall be refunded lowards
Government. ' C -

3. . He will be on probation for a period of one year extendable for a further period of one ycar

and during this period he will not be entitled to apply for any long lcave etc.
4. His services can be terminated at any time in casc his performance is found unsatislactory
during probationary period and in casé of misconduct he will be preceded against the
Removal from Service (Special Power) Ordinance, 2000 and the rules made from time 10
time. C ‘ ' '
5. His services are liable 1o be terminated if any of his documents is found fake or altered at
any later stage and he will not eatitle (o undergo any litigation. o .

6. . Hewill report his arrival 1o all concerned.  He will also not entitle to any TA/DA for his
firet arrival. n case he is not willing to join the duty, he should furnish his un-willingness
on a stamp paper to the office of the dndersigned. . -

7. Before submission of pay bill to the District Accounts Officer for pay purpose,.all his
Certificates and Degrees will be checked and verified from the concerned Board or -
University as the case may be. o - )

g, The undersigned deserves the rights to amend or add any condition to his appointment
order. ' "

9. He is required to produce Health and:Age Certificate from the Medical Superintendent

DHOQ Hospital, Lakki Marwat. . E :
1 .

If the above terms and conditions are accepted, he should imniediately
communicate his willingness and report for duty to the undersigned within 15 days, -
failing which this appointment order may be treated as cancelled in respect of the
candidate. ‘ - : '

4

i
o

Sd/-XXXXXXXXXXXX . -
(Muhammad Aleem)
. Assisjant Director
Local Govt. & Rural Development .
- ‘ Department, Lakki Marwat:
Even No. & Date. i . _ e -
Copy forwarded to:- S

. A
‘ . o] B oo S
I." The Director General, Local Govt. & Rural Development Deptt: KP, Peshawar, -
7. The District Accounts Officer, Lakki Marwat. _ . T
3. The Progress Officer, LGRDD, Lakki Marwat (o arrange for verification of documents.

Candidate concerned. |

‘Sd}‘;“x XX XX SURY
.- Assistant Direclor
Local Govt. & Rural Development

Ly bt AMaeaent
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The Director General,
LLocal Government and Rural Dcveiopmcnt Department,
Khyber Pakhtunkhwa Peshawar.

SUBJECT ;-DEPARTMENTAL APPEAL

Respected Sir,
With due respect the appellant submits as under,

L. That your good Office advertised  vacancies ol Class-1V throughout  Khyber
Pakhtunkhwa vide advértiserent dated 04.07.2015 in which the condition for
appointment of Class-IV was that the candidate must be the resident of relevant
District where he resides. As per afore-said advertisement, the appellant being
permanent resident of District Lakki Marwat, applied for the vacancy of Class-]V.

| appeared in Test / interview and secured lop position on merit list. Copy of
advertisement dated 04.07.2015 is attached as Annexure-A.

2. That 'zlccurdingly the Depurtimental  Selection Committee duly approved and
recommended the name of appellant for appointment as Class-1V. Where after the
Assistant Director LGRDD Lakki Marwat issued appointment order-of appellant as
) Naib Qasid on 15.03.2016 and posted at Village Council Abba Khel - IV District o
Lakki Marwat as Class-1V. Copies of Minutes of Meeting of Departmental Selection
Committee and appomtment Order dated 15.03.2016 of appellant are attached as
Annexure-B.

That after appointment, the appellant submitted his arrival report and rendered duties

-for about more than 02 years. The service book and Master file of appellant. was also

prepared by the Department. Copies of arrival report and service book of appellant T,
are attached as Annexure-C.

(O]

4. That it is pertinent to mention here that in response to the advertisement dated
04.07.2015, total 65 Class-1V have been appointed by the Assistant Director LGRDD
Lakki Marwat who are also permanent residents of District Lakki Malwat and
appointed in different village Councils like appellant.

o
,,,"

h

That out of 65 Class-IV employees, . 23 appointment orders of C[ass 1V were
Challenged (including the appellant) befmc Peshawar High Court, Bannu Bench in
different writ petitions solely on the gglound that appellant belongs (o village Council
Mela Shahab Khel but he has been appointed as Class- IV in village Council Abba
Khel - IV. The Peshawar High Court Bannu Bench witholit going into the merit of
the case, decided all the 23 Writ Petitions through single Judgment dated 28.02. 2018
in the following terms;-* In view of the above, we send back all these cases to the
Assistant Director , Local Government.and Rural Dev: / Competent Authority of
" their _respective  District to  re-examine the .umomtment of the prlvat(.
respondents , merit position of the pétitioners and pass an appropriate order |\’

Keeping in mind the rules, Policy and the terms and conditions mcornordted in -

the advertisement for appointment as Class-l\/cmployecs after provldmg the

<

«
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parties an_opportunity of hearing”. Copy of Iudgment dated: 28.02. 2018 of
Peshawar High Court Bannu Bench is attached as Annexure — D.

—

That as such the Assistant-Director L (_-!\l)l) Lakki Marwat issucd show cause notice
o the appellant on the basis of ulore- \ldu Judgment ol Peshawar High Court Bannu
Bench dated: 28.02.2018, in which the only objection raised was that appellant
belongs to village Council Mcla Shahab Khel but he has been appomted as Class-1V
i village Council Abba Khel - IV District Lakki Marwat. There was no objection as
to the merit position. of ‘the appcllant in.the afore-said Show Cause Notice. The
appellant timely replied to the lelk.-bdld Show Cause Notice after receipt of the
same. Copies of Show “Cause Notwe .md reply of the appdlant are attached as
Annexure-E.

That thereafter the Assistant Director LGRRD Lakki Marwat all of sudden issued
termination order dated 18.04.2018 of, appellant in which the same reason is given
that appellant belongs to village Council Mecla Shahab Khel but he has been
appointed as Class-1V in village Couﬁcil Abba Khel - IV District Lakki Marwat.
Copy of termination order of appellant dated 18.04.2018 is attached as Annexure-F,

That as per advertisement dated 04.07.2018, the candidate must be the permanent
resident of relevant District. As such appellant is fully eligible to apply to the vacancy
of Class-1V because applicant is the permanent resident of District Lakki Marwat and
has rightly been appointed as Class-IV'in Village Council Abba Khel - 1V District
Lakki Marwat as per terms and condiitions of the aforc-said advertisement dated
04.07.2018. But Assistant Director LGRRD Lakki Marwat has wrongly and illegally
terminated the appellant from service in order to adjust his blue eyed persons. The
Assistant Director LGRRD Lakki Marwat has misconceived and mis-interpreted the
Judgment of Peshawar High Court, Bannu Bench dated 28.02.2018 as the merit
position of the appellant has not been called in question by the Assistant Director
LGRRD Lakki Marwat. At the same time, it is written in the advertisement dated:
04.07.20135, that in case of two candidates having equal marks in test/interview then
as per advertisement dated 04.07.2015, preference shall be given to the candidate of
concerned village / neighborhood council. But Assistant Director LGRDD Lakki
Marwat has misconceived this condition while terminating the appointment order of
appellant. As per merit, appellant is the:top position holder therefore, appellant being
resident of District Lakki Marwat has rightly been appointed. Copies of 1.D Card and
Domicile of the appellant are attached a§ Annexure-G.

That Local Government and Rural Development Department Khyber ‘Pakhtunkhwa
Peshawar issued Notification dated: 03-12-2015 vide which an amendment has been
made for the selection of appointment ‘of Naib Qasid / Chowkidar in which criteria
laid down for their appointment is that he must be physically sound, preferably
literate, about 18 to 40 years aged. There is no such condition / criteria for the

appointment of Class-1V that he must be permanent resident of same village council. -

Again the stance of the appellant has‘been confirmed by the rules framed by the
Department itself where no such condition has been placed that the candidate must be
the resident of the same vitlage council where he has been appointed. The only
condition as mentioned in the advertisement is that he must be the resident of same
District where he applies. As such the reason given for termination of the appellant in

the termination order dated 18.04.2018 is against the service rules dated 03.12.2015 -
of the Department. And ultimately the afore-said termination order is. also against the

very spirit of the Judgment dated 28.02.2018 of the Peshawar High Court, Bannu

1
I);
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10,

12

13.

£ .

Beneh. Copy of Service Rules / Notification dated: (03-12-2015 is attached as
Anncxure-H. %

That appellant belongs to village Council Mela Shahab Khel and has been
appointed in Village Couneil Abba Khel - IV District Lakki Marwat. Whereas 64
other Class-IV employees who have been appointed in response to the same
advertisement  dated 04.07.2015 are similarly placed persons who belong to one
Village Council but tiey have been -appointed in other village Council (Like
Appellant) but no Show Cause. Notice nor any termination order has been issued to
them. As for example, in village councit Atlashi Mechan Khel o candidate namely
Wasiullah S/70 Shafiulluh has been uppo‘ﬂnui as Class-1V on 15-03-20106 despite the
fact that the uibrc-s.qid candidate namely Wasiullah $/0 Shaliullah is the permanent
resident of Village‘Council Wanda Aurangzeb and stranger to the village council
Attashi Mechan Khel. But no show cause notice has been issued to the afore-said
Wasi Ullah nor has he been terminated from service.Similarly no show cause notxu
has been issued to 42 other Class-1V 'employees who are similarly placed as of

appellant. Therefore | the termination order dated 18.04.2018 is discriminatory . with

the appellant.On orie hand, Assistant Director LURRD Lakki Marwat is admitting the
appointment orders of similarly placed persons as correct whereas on the other hand
he has issued termination order of the appeliant. As such the conduct of the Assistant
Director LGRRD Lakki Marwat is contriidictory in itself. Copy ol appointment order
of Wasiullah and affidavit dated; 06.08.2016 of Secretary Village Council Attashi
Machan Khel are attached as Annexure-1.

That appellant has been appointed as Naib Quasid according to rules. regulations and
policy by the Departmental Selection Commitiee after due process of law. The
Departmental Selection Committee was consisted by Hon able members of your good
Office including the representative from LGRDD Peshawar as well. The
Departmental Selection Committee has discussed the case of each appointee and after
thorough scrutiny of documents the appellant has been appointed as Class — IV along
with 64 others. As such vested right has been accrued to the appellant for
appointment and as such termination order dated: 18.04.2018 of appellant is illegal,
unlawful and without lawful authority.

That after appointment on 15.03.2016, the appellant was rendered medically fit for
service, the appeliant assumed charge of his office and rendered services for about
more than 02 years. The Master file and'service book of appellant are also prepared.
At all these stages, Assistant Director LGRRD Lakki Marwat didn’t raise any
objection regarding the appointment ordeér of appeltant. Now after more than 02 years
service of appellant, Assistant Director I"GRRD Lakki Marwat cannot raise any such
objection because he is estopped by his"own conduct. Furthermore. after 02 years
service of appellant, vested right has been accrued to the applicant for appointment.
Therefore, if any irregularity whatsoever, has been committed by the Depaﬁment in
the procedure / process of appointment (which is not available on 1ecord) then for
such irregularity the appellant should not be punished (In this respect guidance can

be sought from Judgment of Sup:cnu Cou:t reported as 2009 SCMR -page 663). .

That LGRDD Department also filed COlnlellb in all the Writ Pcmlons in Peshawar

High Court Bannu Bench in which youl good Office admitted the plea of the -

appellant that appeilant has been appomtcd as Class-1V according to rules, regulations

and policy. And there is nothing unlawtul in these 'lppomtment orders. Now how

come Assistant Director LGRRD LakKi Marwat is saying that appellant is not

-
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appointed according to rules, regulations and policy. Copy of Comments filed by your
good Office in Connected Writ Petition 529-B/2016 is attached as Annexure-J =
That even Peshawar High Court Bannu Bench didn’t find any irregularity or illegality
in the appointment order of appellant and as such Peshawar High Court Bannu Bench
allowed the appellant to work as itis. - '

Il

. That most of the candidates who have _b'e'en appointed as Class - IV on 19-04-2018 in

place of appellant have n:o"_t filed even applications in response 10 the advertisement
dated 04.07.2015 nor: they. were on top position.on merit list nor the merit position of
those candidates afe‘;bkoughf to iight by tlf)e Assistant Director LGRRD Lakki Marwat
even than they have been appointed as Class-1V on the next date i.e 19.04.2018 in
place of the appellant. The person who has been appointed in the place of appellant is
Fazal Rahim S/0 Abdul 1hamid Khao, Copy ol appointment order dated: 19.04.2018
of Tazal Rahim who has been appointed in place of appellant is attached as Annexure
— K.

That appellant has been terminated from service only upon Show Cause Notice and
no regular inquiry has been conducted by the Assistant Director LGRRD Lakki
Marwat before issuing termination order dated 18.04.2018 of appellant. Which is
against the law. rules and l'egtllillidlls. : ‘

That no summary of allegation has be;én given to the appellant nor opportunity of
hearing has been given (0 the appell’ént before issuing termination order of the
appellant. Which act of Assistant Director LGRRD Lakki Marwat is also against the
very spirit of the Judgment dated 78.02.2018 of the Peshawar High Court Bannu
Bench in which it is clearly held that Qpportunity of hearing must be given to the
appellant. !

That compliance report submitted by the¢ Assistant Director LGRDD Lakki Marwat is
also against the spirit of the .luclgmehj dated: 28.02.2018 of Peshawar High Court
Bannu Bench and also against the jaw, rules, regulations and principles of Natural
Justices.. Copy of compliance report of Assistant Director LGRDD Lakki Marwat is
attached as Annexure — L.

T
MRS

That at time of appointment of Fazal R.?)hil‘n on 19 /04/ 2018, there was complete ban’

imposed by the Election Commission of Pakistan on new appointments in all
Departments Provincial as well as Federal. As such the appointment order of Fazal
Rahim is also against the law and Ban Qrder. '

"y

o ‘
[t is therefore, most humbly requgsted that on acceptance of my Departmental .

Appeal, the appointment order dated 19.04.2018 of Fazal Rahim may :b'e cancelled
and as such the termination order datéﬂ 18.04:2018 of appellant may very graciously
be set aside being illegal, unlawful and without lawful authority and appellant may
kindly be re-instated in service as Class-IV with all bac}< benefits ‘

5
\
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District Lakki Marwat .

APPPICANT/AFthéM NT

) thsan Ullah S/O Faiz Ullah
/\M - NaibQasid -~ - -
Dated: , X Village Council Abba Khel -1V

A\
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(BEFORE THE KPK SFRVICE TRIBUNAL PESHAWAR

- Appeal No 1078/2018

Ihsanullah : | Versus Govt. of KPK & others. -
INDEX.
# Description of Documents Annexure |- Pages
1. | Comments. ' - 1-3
2. | Affidavit. - 4
3. Copy of judgment dated 11.12.2018 of PHC Bannu Bench. A 5-9
Deponent

Assistant Diréctor
Local Govt. & Rural Development
Department, Lakki Marwat.
(Respondent No.1).

Assistant Director

Local Govt: & Rurai Dev:
-Deptt: Lakki Marwat.
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Appeal No 1086/2018

Thsan Ullah S/O Faiz Ullah Khan

R/O Mela Shahab Khel, VC Mela Shahab Khel

Ex-Naib Qasid, Vlllage Council Abba Khel- IV

Lakki Marwat ........................................ SUUU . e Appellant

VERSUS

. Assistant Director, Local Govt. & Rural Development

Department, Lakki Marwat.

. Director General, Local Govt & Rural Dev. Department
- Khyber Pakhtunkhwa, Peshawar.

Secretary, Govt. of Khyber Pakhtunkhwa Local Govt. Elec.
and Rural Development Department, Peshawar.

Fazal Rahim S/O Abdul Hamid Khan -

R/O Village Abba Khel Lakki Marwat.

Naib Qasid, Vxllage Council Abba Khel v

Lakkl Marwat.

..................................... e iereeeeeeeeetie et en e e, Respondents

PARA-WISE COMMENTS IN RESPECT OF RESPONDENT NO.1, 2 & 3.

Respectfully Sheweth.

r

PRILIMINARY OBJECTIONS.

That the appellant has no cause of action & locus standi.

That the appellant has been es-topped by his own conduct to file the appeal
That the instant appeal is time barred. A

That the appeal is bad for misjoinder and nonjoinder of necessary parties.
That the Honorable Court has no jurisdiction to adjudicate the appeal.

ON FACTS. -

. Para No.1 is correct to the extent that the posts of class-" IV were advertised by the

Director General, LLGRDD, KPK, Peshawar on 04/07/2015.

Para No.2 is incorrect. The appellant was appointed as Naib Qasid on temporary basis.

. This is correct to the effect that. the writ petition filed by the Respondeht No.4 was

disposed of by the honorable Peshawar High Court Bannu Bench on 28/02/2018 along -

with other writ petitions.



/

. Correct to the effect that appellant submitted his reply to the Show Cause Notice issued

to him by the Assistant Direétor, LGRDD, Lakki Marwat being respondent No.1 in the

present appeal and was found unsatisfactory.

That Para No.5 is correct to the extent that the services of appellant were terminated on
18/04/2018 on the grounds that the appellant was not bonafide resident of the Council to
which he was appointed in 2016. The advertisement floated in the Daily Newspapers in

2015 bore a condition that the candidate should be inhabitant of the council concerned.

That Para No.6 is correct to the extent that the Assistant .Directo'r, Local Govt. .and Rural
Development Department Lakki Marwat (R.No.1) appointed R.No.04 being bonafide
resident of the said Council against the post so vacated by the appellant which also was in
pursuance of the said judgment dated 28/02/2018 as well as the CMA of the appellant
dismissed by the Peshawar High Court Bannu Bench vide its judgment dated 11.12.2018.
Copy of the judgment is as Annex-A. |

In response to Para no.7 it is stated that the appeal of the appellant was considered and

filed having no merit.

ON GROUNDS,
That it is upon the appellant to prove his qualifications.

That the Para No. b is incorrect. The appointment of the appellant to another council

* was violation of the prescribed service rules as well as the advertisement. The Peshawar

High Court Bannu Bench in its judgment 28/02/2018 ordered for reconsideration of
appointment of the appellant and issuance of proper order keeping in mind the condition

so incorporated in the advertisement, which was done accordingly.

Incorrect. The post of Naib Qasid in the Union Council was not vacant as bonafide

resident of the said Council was earlier appointed there.

Incorrect. Since the matter was in the court pending decision and that rectification of the
mistake was not possible therefore show cause notice was issued to the appellant and was
removed from service to implement the said judgment. Moreover, the post of Naib Qasid

was also not vacant.

Incorrect. The appointment of the appellant was contrary to the condition so incorporated .

in the advertisement as well as the prescribed Service Rules.

Incorrect. The appellant could not be appointed out of his Village/Neighborhood Council.
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Incorrect. The post of Naib Qasid in the concerned Village/Neighborhood Council was

- advertised as per Service Rules.

-Incorrect. The Respondent No.4 was found eligible .for the post of Naib Qasid by the

~ competent authority and was appointed in pursuance of the decision of the court, as noted

in the preceding paras.

‘As replied in Para-h above.

Incorrect. The word “Termination” prevails in the constitutional provisions regarding
n .

terms and conditions of service of civil servants therefore this word is not alien at all.

As replied in Para-b above.

’Inborrec;t. The respondent filed writ petition in Peshawar High Court Bannu Bench
‘which was decided on 28/02/2018. The competent authority implemented the court
decision within the time given by the court, therefore, the ‘zhlppellant’was not given any.

vested right.

¥

m. Incorrect. As replied in Para-b above.

/

It is therefore requested that this Honorable Tribunal may graciously dismiss appeal of

the appellant with cost.

o ' . Assistan Director
Rssistant Directo 1.ocal Govt. & Rural Development

Local Govt: & Rural Dev? . - : o
Deptt: Lakki Marwat, Department, Lakki Marwat.

(Respondent No.1).

ctor Ocnerfl
évelopme {

Director é,o al Gov¥ & Rural

e
Loca:( (:ovt: Rural pf . 'e’ltrtment, K, Peshawar
ybgr Paiitutng (Refpondent No.2)

/ , . .
Wecretary
Local Govt. & Rural Devélopment

(SECRETARY) epartment, KPK, Peshawar.
4 Govt: of Khyber pakhumkPw_B g e '
Local Govt: Elections & Rural Dev: (Respondent No.3).

Department
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#

Thsanullah - Versus ‘ Govt. of KPK & others.
Affidavit

[, Mr. Yousaf Khan, Assistant Director, Local Govt. & Rural Development
Department, Lakki Marwat solemnly affirm that the contents of comments are true and correct to
the best of my knowledge and belief and nothing has been concealed from this HonorébleA

Tribunal.

Deponent

R | Local Govt. & Rural Development

o Department, Lakki Marwat.

. ' . S . . ~ (Respondent No.1).
| ‘ : Assistant Director

Local Govt: & Rural Dev:
Deptt: Lakki Marwat.
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Assistant Director
Local Govt: & Rural Dav:
Deptt: Lakki Marwat.

Asmat Awin
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CM No.334-B/2018 in WP NO.278-B/2016'

(Titled Alta fur Rahman Vs Govt. of KPK
ete), -

CM No.335:B/2018 in WP NO.305-B/2016
(Titled Farhatuliah Vs Govt. of KPK etc)

© CM No.336-B/2018 in WP NO.535-B/2016. -

(Titled Farboq Khan Vs Govt, of KPK etc)
_ . e

: . /
CM No.337-B/2018 in WP NO.343-B/2016
(Tirled Imtiaz' Ahmad Vs Gqut. of KPK etc)
: ’ oo

No 2018 B WP T S49-50001 ¢

(Tidded Mokl ' s K

Jadis
etc)

A VS Gove S RPR
CM. . No.339-8/2018' in WP NO.22-

B/2016(Titled Siraj-Ud-Din Vs Goyt. of -
KPK: etc) ' | -

CM No.340-B/2018 in WP NC.350-B/2016
(Titled Subzali Khan Vs Govt. of KPK eic) - '

CM  No341-B/2018 in WP ‘NO.316.

B/2016(Titled Farmanullah Vs Govt. of |
KPKetc) :
CM No.342-B/2018 in WP NO.386-B/2016
(Titled Mumtaz Khan Vs Govt. of KPK ete)
§

CM No.343-B/2018 in WP NO.297-B/2016

(Titled Dil Jan Vs Govt. of KPK etc)

CM No.345+B/2018 in WP NO.285-B/201 6
(Titled Tahir Khan Vs GO\ﬁt. of KPK etc)

CM No.346-B/2018 in, WP NO.261-B/2016
(Titled Irfanutlah Vs Govt. of KPK etc)
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Assistant Director
Local Govt; & Rural Dev:
Deptt: Lakki Marwat.

/

T S ‘
b v \"
y .
2- © - Through all these petiti01is' filed under™

sectiort 47 read with Section 151 CPC, the applicafx’fs.

have called in question the validity of orders, passed by

the Assistant Director LG and RDD of their respective

. e J . .
districts whereby their services were terminated.
R . L :

. S N .

3- According to the learned counsel for the
. : . ] N
] ¢ [

applicants; the respondents have misconceived and
_ . . o _ L
misinterpreted the judgment dated 28/03/2018 passed. by

this Court in Writ Pétition No.279-B/2016, and wron'gly
1 . X o
- 5, ] ) o

rerminated the services of the applicants through separate

’ ]

4
Yy

office orders. therefore, the se}me" are liable to be Set

aside.’: : | '4!

B N

4 . On the -other hand, learned counsel
appearing on behalf ofv'the private respondents contended

' . - a
that in pursuente of order of this court, the appointment

orders of the applications were re-examined and it was

y ]
found that their appointments were made against the
v :

rules, policy and terms and conditions, incorporated in
: ! ;
the advertisement, therefore, their services were rightly
¢ &

terminated. : : E ‘ Y

1
s

S-A Learned Addi'ti(’mal AG, abpearing on beimlr‘
of tl".e»ofﬁ,éial respo:ndents,.assistec'l by the fT\ssis';jt?lm:
Dire{:tor-L.Ci & RDD added that the p:-.'e'sis.m zipp’lica’tigns
are not cGrﬁpetent, a’;‘*;c‘l contenced that if 1:!ne aiﬁpficﬁlnts

feel themselves to be aggrieved from: their termination
o ! Cs

o

Azmal .-\\\':;n (DB Mr. -.iusﬂcc M‘ulmmmud Nusir Mahfooz & M. Justice Sh ukcll.-i ,‘\hn,u‘:d_?

. ‘\1 "':"95,'--

[ N
RN LA AR5 RSNETI
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| orders, they can challenge the validity of the same .

[ . " . - . . !

through a Constitutional petition. . |

C6- We have heard arguments of learnkd counsel ' -
. . 1

)’
\

'~ for the parties and. have gone through the record with .

. ~
’

their able assistance.
$ :

¢ This court by its judgment dated 28.02.2018

/ ‘ o a e .

R rendered in .Constitutional Petition- No.279-B/2016
H o oy - '
A"diifgcted thc As:sistant‘Dit‘eCfor LG and RDD/competent

ll o authority of their respectivé districts to rg-examine the

Vi

] C .
‘ , ‘ 7 appointment orders of the applicarits/private {'espondents,
’ i . L) 1 ’ ‘ - . . B

i - their merit position and pass an appropriate order keeping
| -f - '

in mind the rules, poliey- and terms and conditions

o incorporated in the advertisement for appointment as

Chass-IV employee, and after nroviding” 1he nacties an

opportunity of hearing and submit compliance report to
, SR :

the Registrar. of this «court. In pursuance thercof, the

"Assistant Director  Local Government and  Rural -

Developmeént depagtment, examined the cases of the
]

‘applicants ‘individually in ‘their respective district and

. |". “.’ o -. L

held that their appointments were made against the rules,

[} . N .
; policy and terms and donditions incorporated in the
advertisement for Class-IV employees, consequently
. ". . S, ’ - ' . A
. ) . | ~ . . .
ierminated the applicants from services. Prior to

Al termination order ali the applicants- were given right of

audience. The applicants’ are not aggrievccf frpm thﬁT T

Azt Awan (OB Mz Justice Mubammad Nasic Mahtoaz & Mr. Justice Sliakeed Abmed r,

Assistant Director ;

Locat Govt: & Rural Dev: . . . ‘ Pesiy

Deptt: Lakki Marwat.

I -

-’.

war bigh Courl

g o




Assictznt Diveetor | ‘ '
Local Govt: 2 rturdt Dev: . .y Vo :

Deptl: Loxiid Marwat,

Judgment of th]) court. Ihey heve Lusged before us that

t. (‘

their ter mmauorl oxdel is 1!lt,g,a1 Admlt’tedly this court is

not actiﬁg as an Executing court, therefore, in our view-‘

the petitions filed by the applicants U/S 47 read Wil‘;i;l

1

section 151 Cr.P.C is not competent. It is not open for th@:

-applicants fo raise the question of validity of the order of

their termination through these petitions. The question of

validity of the i-mpugrled order can|be raised by a

N . v . L. 4 . .
separate lis. There is nothing in these applications which
- ' : B ¢ A.
‘warranis (he proposiuon that this court can adjudge the

validity of the termipation order of'the applicants.
. " . . ‘ .
‘o '

8- For this reason, we dismiss this petition as

: "

¢

- well ag connected petitions with no order as to costs,

however, the petitioners shall be at liberty to Seel: their
! ;IR

: A o A
s relief through separate lis before the appropriate forumygif

[

d

s'é desired. : : :
‘ o W@iﬁwwﬁwm,ﬂ

Announeced.
11- 1..-2.018 &Mﬁr Fistive - reslmimiad

o | e BV T

T
Azmat Awan (DB Mr! Justice Mubimmad Nasir Mehfoog & Ms. Justice Shakeel Almed "f'

v




T b . s« v o
BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

S. A. No. 1078 /2018

Ihsanullah o versus © Director & Others

REPLICATION

Re‘spéctfullv Sheweth,

- Preliminary Objections:

All the preliminary objections of the respondents are illegal
and incorrect. No reason in support of the same is evef given as
to why appellant has no cause of action / locus standi, estoppel,
time barred, bad for mis-joinder and non-joinder of necessary
partiés and has no jurisdiction in the matter. He has not come to
the hon’ble Tribunal with clean hands and has concealed material
facts and malafide.

ON FACTS

1. Admitted correct by the respondenfs régarding advertisement'. In
the advertisement, candidates | throughout the Province were
directed 'to apply for the post and the selection will be made on
merit, however, preference would be given to the local candidate.
The advertisement was not specifically meant for concerned
Village Council as is evident from the same. |

2. Not correct. The para of the appeal is correct 'regarding

appointment of appellant as Naib Qasid. Rest of the para of reply -

of respondents is without proof regarding advertisement for the .

concerned Village Council. Appellant performed his duties at the
said post and also enjoyed monthly salaries.

i
RN
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Admitted correct by the respondents regarding implementation of
the judgment of theHigh Court.<The order of appointment of
appellant was rﬁade by the respondé?]ts after observing the due
codel formalities, by keeping in view the advertisement which was
for the whole of KPK and not specificélly for concerned Village
Council. '

.Admitted correct by the respondents regarding Show Cause Notice
and its reply. Here it is pertinent to point out that the authority
mis-used her power as the candidates were appointed in different
Village Council instead of his own‘one, as the advertisement says
s0.

Not correct. Appellant services were illegally terminated as no ful-
fledged enquiry was conducted as per the mandate of law and
more so, in this para of the appeal, the position has been
explained by appointing candidates in other Village Councils
instead of in their own Village Council as per advertisement. They
are still in service. No surplus employee was ever appointed at the

- post but should have been adjusted and not appointed.

Not correct. When in the Village Council of the appellant another
candidate was appointed then it was not the fault of appellant but
of the authority. Whole record submitted to the authority was
quite clear but it was the authority who despite the ‘complete
documents appointed him in other Village Council and even if he-
was appointed in other Village Council, the same was also not
illegal as per the spirit of advertisement. The hon’ble High court
did not directed the respondents to terminate services of
appellant. A

Not correct. The para of the appeal is correét rega‘rding
submission of appeal before the authority. The newly appointed
candidate, R. No. 04 was never gone through the process of
selection for the post. ‘

More so, on the same and similar subject matter, the
hon'ble Peshawar High Court, Bannu Bench was pleased to dismiss
the W.P No. 430-B/18, Jamil Khan vs Govt. of KP & Others on 24-
06-2019 by not acceding with his reguest on the same issue.
(Cop\/ Attached)
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GROUNDS: -

All the grounds of the appeal‘ are legal 'and correct, while
that of the comments are illegal and incorrect. The same are once
again relied upon. In the advertiéement, applications were invited
from the candidates of the KP and not of the Village Council

'cc_)ncérned, so the appointment of appellant was quite per its
mandate. Giving preference to the candidate of concerned Village
Council, does not mean that other candidate could not compete
for the said post.

It'is, therefore, most humbly prayed that the appeal be
.accepted as prayed for. |

" Appellant

Through w ld

(Saadullah Khan Marwat)
Dated: 11-09-2019 ' Advocate,

AFFIDAVIT

I, Muw , appellant do hereby solemnly affirm and
declare that contents of the Appeal & replication are true and correct
to the best of my knowvledge and belief while that of reply of
respondents are illegal and incorrect:

I reaffirm the same on oath once again to be true and correct as

per the available record.

DEPONENT
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¥ JUDGMENT SHEET )
"IN THE PESHAWAR HIGH /cg
'~ BANNU BENCH. (&

(Judicia[ Department)
W.P No. 430-—B of 2018

Jameel Khan VS,- G()vt of KP etc:

JUDGMENT

. Date of hearing : 24/6/2019

Appellant-Petitioner é«/ s 24 A%mm _,453?(, 4-.,«;?9

Respondent(s) Py ;c_,p/ > 2.2 %WKMJ%%

/ gl ’/( V4 7/0 (4 f/ o M ﬂ/g?/ﬂ!ﬂf// ‘7‘4/94 / 2/1!/ Tes '/44"?
SHAKEEL AHMAD, Je— By means of this |

- Constitutional petition filed U/A-199 of the Islamic Republic of
Pakistan, 1973, petitioher sought the following relief:- |

' . ‘ ' o - is,~ therefore most humbly
prayed that:- |

1 the impugned éppointlhent order of the
respondént.No.4 nm}_veﬁj) kindly be set

aside/ cancelled by declaring it to be,

: illegal improper,un-just,discriminatory L

. - r‘
o ‘“ m ar Hs u Cou
and of no legal effect. Pes ganny Bench

*Imranullah® (D.BY Justice Mubammad Nasir Mahfooz and Justice Shakeel Almad
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1. | The respondents may kindly be directed
; to appoint the petitioner as class-1V"
| ‘ .
1 BPS “I” for the village council Aba
| e v
| : .
: Khel (1), according to law, rules and
L policy.
) . ¥
% 1| Any other appropriate  remedy
according 1o law as this honorable
court deems fit. "
2. ~ Facts of the case, in brief, are that by means of an
advertiserhent dated 07.7.2015, the respondent No.2 invited
applications for appointment against - the post of Class-1V
employees (BPS-1) on the terms and conditions mentioned
.+ therein. In pursuance thereof petitioner applied for the same,
B ) S R
' competed with others, however, on merit he could .not..be
selectzd rather one Tmranalialrespondent Nod was appoinied
as such, hence, this petition.
230 In pursuance of order of this court, respondents
, No.3 & |4, submitted their para-wise comments raising therein
ad “many legal and factual objections. | ATT TED
ENAMINER
‘ Pesh e dizh Come?
*imranutiah?  (D.B3)  Justice Muhammad Nasir Mahfooz and Justice Shakeel Ahmad T Rabviyu e e
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4. 1 1t was rnainly argued by the learned counsel f@r the

: pe:titioher, that respondent No.4, Imranullah, had neither applied -

against | the impu‘gned - post _noi' belongs to Village'

i . .
t

council/Neighbourhood council, Aba Khel-(1), therefore, fis

R
. ;i'

af;pointment is illegal, w{thbut lawful authority and the same 1s .

!

liablé to be struck down.an'd .in'hi,s place, petifioner is entitled

.

for appointment.
5. As againét | that, learned counsel - appearing on
b‘ehglf of responde:rﬁ No.4 and learned Addl: A.G appearing on
A k;ellélf of official Tespc;ndenfis joiﬁtly argued that respor;dent ,
No.4 belongé to viliage counc;lll\leigiibgun"hooci cuuicil, ‘A‘oa
| Khel-(1) Distr'ictLakki'l Mai";vat' as is réﬂectéd from Annexure-
H at | Page-15 énd. minutes of meeting Of.~ selection and
g recmitm.en_t-committée'encl_ésed as Annexufe-A at Page-6 of the
' comm -nts, and prayed fo'x_' 'disniissal of the writ petition. ’
6. Arguments hear& and record perused.
7. 1t evident'.ﬁfdm._the record thaf through a public
notice - dated ;07.7.2'015, applications | were invited for

'appoin'tment against Class-IV employees BPS-01 on the terms

*Imranullah* (D.B) ‘Juslic'e Muhammad Nasir Mahfooz and Justice Shakeel Ahmﬁ T T

ED

ERTAUINE R
Peshast S n Taurt
BannuBinch -




_'and _ ]conditibns mentioned therein, - pursuant thereto the
‘ cdnteéting ‘parties appalied for the same, coﬁfpeted with others,

however, respondert No,4 was appointed as 'such, on merit. It

9 i : !

was specifically mentioned in the advertisement that posts were

B

to be- ﬁled . from t;he Disfrict cofncernéad/- :_v.illa'ge
coﬁnLl"/Neig?hbourhoo;l council, and .préferenbe will be given’to
thé resident of village council concerned. Perusal of the minutes
of the 'mee'ting of selection la,nd recruitmeﬁt‘committee enclosed
asi Annegure-A at'Page-6 feﬂects .'that name of the petitioner
appe"aArvs at S.Nd.34. and 1n the -c-blurhn -' _'of village
-AcoﬁAncil/Neighl;rourhoqd council, it ‘.N'as. recorded as Abba Khel
(1) -and ‘-th‘e ‘post in quéstién was filled through opeﬁ

. 'cor'npetition., also be'.ld_.ng's' to village council/Neighbourhood

k|
—t -

coun‘cil.- The question whether the: '.peti't;loner applied for

T

appoiintmem against the impugned pdst or not and whether the

. petitioner belongs to village council, Aba Khel-(1) are purely

SN

(_‘_,)__Mgﬂ.

factual in nature which can only be answered after recording

7.

pro and contra evidence and this exercise cannot be done in writ

-

Mo '3m“@@ﬁﬁ S o | ATT;&#EE
| | R
E

*Imranullah* |[(D.B) fu:;liccl\_/lul;ammad Nasir Mahfooz and Justice Shakeel Ahmad KN A AN

Peghnat filikaiin
Bannn i
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For what has been discussed above, this writ

petition is| dismissed being not maintainable, however, the

T

;

Announced.
24.6.2010.

[

competent [jurisdiction, if so desired.

peti;tio'nei' shall be at 1:iBerty to seek her relief before the court of

t

. s i Pl
S i ool A

| BERVIFED TO BE TRUE COPY

.
?1 L {
Examing e
?é&ﬁ?'éva »F Hilgh Cournt Bannu ?;m:‘: |
Authotised’ Under Aricie ‘

™a Qanun-c.‘-ﬁ’:'.:m:if.‘}ét Crdar ¥

‘lmlrariullah" (D.B) . Justice Muhammad Nasir Mahfooz and Justice Shakeel Ahmad
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o BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
e Service Appeal No. 1078 / 2018.

Ahsanullah
| A Appellant
'VERSUS
Assistant Director, Local Government & others
e ', B ' . ‘ Respondents
- INDEX ‘
S.No. | Description of Documents | ‘ Annexure Page
L. |'Para-wise comments / reply with Affidavit - /-5 .
2, Copy of appointment order of replying respondent A %
" 3. | Copy ofarrival report of replying respondent B 19
4. Copy of verification reports. o ) C | Q -
5. Copy of judgment of the High Court D 49: /2
Dated: 24.03.2019 | " Replying Respondent No. 04 (Z/’é},u
- 3 ' - Through Counsel g ‘

mad Tariq Qureshi
Advocate Supreme Court of Pakistan
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
4 Service Appeal No. 1078 / 2018.

Ahsanullah -

Appellant
VERSUS |
Assistant Director, Local Government & others

Respondents

PARA-WISE COMMENTS / REPLY ON BEHALF OF PRIVATE,
| RESPONDENT NO. 4

Preliminary Objections

i Thls Hon’ble Court has got no jurisdiction to entertain mstant appeal
ii.  Appellant has no locus standi. '
iii. Appellam is not come to this Hon’ ble Courl w1th Llean hand

| iy.'g ""?'-‘The instant appeal is‘time barred. |
v.  The appellant has concealed matemal"-fécts from this Hon’ble Court.
v: '-::-"'-‘;[’hez"abpéllaht' is stopped by his own conduct to sue.

vii. Tha_f, there is malafide on the part of the appellant.

COMMENTS ABOUT FACTS:
1. Theit, the para No.1 is correct and pertains to the record.
2 That the para No. 2 is mconect ’Ihe appellant was not appointed through the
said prescnbed procedure The recommendations - of the selection and
" recruitment comnnttee were in clash and contradictory to the terms and
:COI‘ldlthIlS lav down in the advertisement and relevant policy. The appellant
was not even belongmg to, the Urﬂoag Council for which the post was
allocated. The post in quéstion was to be filled on the basis of village
councﬂ but in the case in hand, even the .person appointed i.e. appe!]am
hmls from anothier Vﬁ%ﬁ(Councﬂ Interestmg is the fact that appellcmt bias
‘not Jonned the service formally / as per law thwugh charge rcport and he

cannot claim a smgle day in a duty for discharge of his duties. He has not



-

performed duty a single day rather has been enjoyed salaries while sitting at

home. -

. That, the para No.3 is correct. The part of the judgment reproduced is

fabricated and not the real excerpt from the judgment. The judgment also
refers to keep the terms and conditions and merit position of the appellant
and replying respondent. The respondents therein were supposed to make
order according to the merit, policy and regulatlon which the respondent

have made accordmgly

. That, the para No. 4 is correct and pertains to record.

. That, 'the'ap‘pe]lant was rightly terminated after obsérvanée of all the codal

formahtles and requlrements The appellant badly failed to explam and

plOVC his meut position ‘and nghts The appellant was not only lagging

behmd m ‘score but also not permanent resident of the same vxllage council

for whlch the post in question was allotted.

" The second paragraph i is refuted. No such discrimination persons are there.

The stated persons are either on surplus basis or the inquiries into the

valldlty of their appomtments are pending against them

. That the replvmg 1espondent No. 4 was appointed according to law and to

the soul “of the sald judgment because the replying respondent No. 4 was
parsy to the petmon Whereon the ;udgment in question was passed. Smce
the replylng respondent was far better than the appellant, hence he was .
appointed. In identical cases / matters the High Court has directed the .
respondents for removal of persons who had been appointed from the

outside \Mﬂg%gCouncil, Village Council.

. That, the para No 7 is incorrect. The appellant has no locus standi / cause of

Action. The instant appeal is prf.matule Hence ‘liable to- be d1smlssed

forthwith.



(’OMMENTS /REPLY ABOUT GROU NDS

A.

. The lapses were not curable. The appellant has been removed in the llght of

Since, the appellant does .not meet ‘the basic. eligibility, hence * his

qualification is of no value.

. The appellant was not deserving for appointment at his own Village Council

that is why he was ignored. The question arises that why did the appellant

kept mum on the said illegality?

. That, the para “C” is not sustainable. The appellant could not be transferred

to'his own Village Council due to the policy / rules.

Y.

the judgment of the Peshawar High Couit, Bench Bannu |

. The para replied earlier.

. The para is not-logical. There are some terms and condition prescribed for

the post.

. The 1esp0ndent No 4/ replying respondent had duly apphed for the post

, The post was requ1red to be advertised again.

K.

. In wake of exclusmn of the appellant the next available and deserved

candldate is the replying respondent The Local Government Bodles for

recruitment of class-IV, need not to constitute committees for appomtment..
Incoirect, the para is alteady explained being baseless.

The word “teumnatlon is equivalent word for the word “removal”. The

glound is mere techmcahty bemg not loglcal

The pafe “has already been refiited clategori‘c'ally. The ‘appointment' was
challenged immediately and was subject to the ht1gauon ab-initio which was

hit by the Judgment in questlon



x

4

“‘L The salarles may be recovel ed from the appellant which were glven to hlm

on h;s own I‘lSk and cost

M. That,‘:no melafide could be pointed out by the appellant on the part of
| official - respondents, rather the termination was in compliance with the

judgment of Peshawar High Court Bench Bannu.

N That, the following are the documents on which replying respondent No.04

places his reliance:,

(i) Copies of. appointment order of replying respondent, arrival report of

~replying resporident are annexed hereéwith as Aniexure. “A,B”.

(i1) Coples of verlﬁcatlon reports Judgment of the ngh Court are annexed

’ ‘hereWIth 4s Annexure “C D”.

In wake of the above humble submissions and facts, the appeal in hand

may kindly be dismissed. .~ ... . .
Dated: 24.03.2019 R | . Replying Respondent No. 04 o
o | Thrgugh Counsel W

Advocate Supr.emé Court of Pakistan
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| s BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
| o Service Appeal No. 1078/2018. |
o Ahsanullah - |
| | | Appellant
| VERSUS |
Assistant Director, Loca,il Government & others

T -

Respondents

AFFIDAVIT

I; Fazl Rahim s/o Abdul Hamid r/o Abba'K.hel-IV,l Tehsil & Distri_ct Lakki Marwat |

hereby solemnly affirm and declare that the contents of instant comments / reply

are true and correct to the best of my knowledge and belief.

- !

Deponent ) s

' Fazl Rahim | ~
Identified by .

Muhammad Tariq Qureshi-Advocate
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OFFICE OF THE ASSISTANT DIRECTOR

LOCAL-GOVT: & RURAL DEVELOPMENT
DEPARTMENT, LAKKI MARWAT.

. Dated April ____ 19 /2018
OFFICE ORDER,

No 5307-10 / In pursuance to the Judgment dated 28.02.2018 of-Peshawar

Hi lgh Court Bannu Beneh'in Writ Petition No.10- B/2017, Mr. Fazal Rahim S/O Abdul

Hamld Khari!R/O Abba Khel Teh31l and District Lakki Marwat is hereby appointed as Naib
Qasid-in BPS:3 (9610 390- 213:1,0) plus usual allowances as admissible under the Rules, on

regular b151s~*aoarnst‘lhesvacant -pést at'vC Abba Khel IV Dlstrlct Lakki Marwat with the
lollowm0 terms and condxtlons '

'!erms and COlldllIOnS

1. Hi§sery vu.es will be, ; governed by the rules and regglali_oné as are in vogue and as may be
issued by, thc Government from:-time to time. S

2. Hisser vnces will bellnble to’termination on one month notrce in advance from ejther side,

Wy SR
but in case of remgnauon wuhout notice, two montthBay,shall be refunded towards P
Government. R '

R

He will be on: probation for a pernod of one year extendable:for urther period of one year

and during tlns perlod he; will’ not be entitled to apply fof any?longl\lggyg;etc.

T 4. His services can be. termmated at any tlme in case his perfonmnceii lrfound .unsatisfactory
during probauomry period and in case of misconduct he will be precededaaoamst the
Rcmoml from Scmce (Special- Powcr) Ozdumnce 2000 and the rules made ﬁom time to
time,

5. His services arc liable to be termlmted if any of his documents is found f'il\e or altered at
any later stag e and he will not entitle, to undergo any litigation.

6. He will report his arrival to all concemed I-le‘ will'also not entitle to any TA/DA for his
first 'nuval In case he is not willing to join the duty, he should furnish his un-willingness
on a stamp’ papcu to the office of the undersigned.

7.  Before submission .of pay bill to the District Accounts Officer for pay purpose, all his
Certificates and Degrees will be checked and verified from the concemed Board or
Umverszty as the case may be.

8. The undersigned deserves the rights to amend or add any condition to his appointment
order, -

9. Heisrequired to produce Health and Age Certificate from the Medical Superintendent
DHQ Hospital, Lakki Marwat,

(O8]

If the above terms and conditions are accepted, he should immediately
communicate his willingness and report for duty {0 the’ undersngned withly, 15 days,

failing which this, appomtment order may be treated as cancelled in respe f the
candidate. ’

wa

¥ssiStant Director
Local Govt: & Rural Development
Department Lakki Marwat.
~Even No. & Date.
Copy forwarded to:-

1. The Dnector Gcne:al Local Govt. & Rural Devclopmcnt Deptt: KP, Peshawar.
2.. /The District: Accounts .Officer, Lal\kl Marwat. .. oo e
3% Fhe Progressi O fficer: LGRDD qu\m Marwat fo arrange for verificafion. of dot
4. . (xmclnd'ulewnccmed."_ Vo, e T,

. NN I3
L L




The 'Nazim village council Abba kheli 4 !
Sub; Arrival Report. o

In response with the assistant director LG & RDD Lakki Marwat Office order

No 3507-10 dated 19-04-2018.I' MR. Fazal Rahim hereby submit my arrival report

As Naib Qasid village council -4 today on 19-04-2018
R

( Fazal rahim)
N/Qasid V/C-4

Abba khel-4

Office of tHe Nazim village council-4

'Copy forwarded to; |

1-The Director General LG & RDD K.P Peshawar
2-The Assistan.t Direct;>r LG & RDD Lakki Marwat
3-The D.A.O Lakki Marwat

4-The PO LG & RDD Lakki Marwat

" Nazim w

Village council

. ... Abbakhel-4
&é iwan Wiak Khan
Mazin Wi s it

Qisia oardiManwat
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. Alam blmh l\hcl . lehsll and District Lakki Ma:wal.

pup——g

_ ..'..(Pe_tltlt)llc;j_)
R R .
Vs
I Govi ol Kyber I’Jl\lnml\h\m lhrounh Secretary local Govt: and
Rural Dev clopmuu qutmem Peshawar. '
2. DBurector General. I\\ ser PakhunKhwa. 1.ocul Govi; and
Rural Dev Llnpmuu Departmeny . Peshawar,
RS Assistant l)i’rccmr,%l..oca'l Govt: and Rural Development  Department , i
Lakki Marwat. ¢ |
-l. Deputy (omnussmnu Lakki Manvat,
AN District Accounts Qi ficer, Lakkl Marwat. - ,
- Tahir Khan son of Mirza Al Khan resident ol Begu Khel, Village Council

Bewu Khels Tehsil dnd Disteiet 5.al ki Marwal.

*{é a o ‘ : (Respondents)

WRIT PETITION Ul\l)FR ARTICLE 199 OF THE C()NS'I‘,ITUTION OF
ISLAMIC REPUBLIC OF PAKISTAN

RESPECTFULLY SH E‘\}’ ETH:

r

I, That, the pclmoncl s permanent resident ol \nlag,(. Wanda Rehmana and
VC also Alam Shah l\hd and have educational quahlmauon ol SSC.

D

That, the u.ponclcml No. 2 aclvelmcd the post of Peons/Class-1V, one cuch
in every village C ounul ol lelllCl l. ai\l\s Nlarwat.

‘wd )

That. the advertisement has having condition that for each UC, the
candidates who is the permanent resident of same village will be appointed.

.J

. “That. the Petitioner bunu eligible cum 1it the post applied and stood most
deserved due to quula;lnmuon and in-his village/village. council. ATT Fﬁﬁ

§&ir?016
iouxl Registrar

15
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| -
Cuses ln scm- to the competent authority o re-examine the
cases ol appointment of. the p'r.ivate 1'espondénts and to find
out whéethgr they have been appointed. in accordance with law
Bolicyéand the terms and conditions incorporated in the
advertiiscmcni or not. The learned counsel r«_::presenting the

private; respondents in all the writ petitions and the learned

A.A.G appearing on behalf of official respondents assisted by

-

representatives of the department agreed with the contention

of the Iearned counsels.-for the petitioners.

4. ~ Inview of abov’e,z\fv‘eb send béck all these cases to
the Asésismnl Dil‘ecmt" Local Govemment and Rural
DevcIopmcnl/compelem 'suthomy of their respective districts
to re- LJ\CIIYIH'IC the ¢ 'xppomtments of; the private respondents,
merit pqs;ilqn of the petitioners and ];ass an a‘ppropriate order
keeping m mind the rules, policy.and the terms uhd condilions

incorporated in the advcriiscmcnl for uppoinlm_cnt as C]a‘:‘#l'\/

cmploycfes, after pxowdmg the pazues an oppmtumty of

ht,aun!, dlld submit (,omplmncc. report to Additional Registrar |

ol this COLHL The entire process shal] be completed within 02
months pfosi(i‘vely. With these observations the writ pelitions

are disposed of dccordingly.

~

Announced. - ,L i
Di:28.021201/8. RYTA T ;

-f-.‘,nl L ene

; L Arnate HR ol
A DBy M Justice Al y""'""f aml \Ir lu\(/u Slmlhx/ Uumul;;de'QM

(e

. . -
PRI P A



e JUDGMENT SHEET g A
CINTHE PESHAWAR HIGH COUR‘I ":~:\::i/¢j‘v\

BANNUBENCH g/ /%< =" N

(Judicial Departinent)

W.P.No.254-B/2016 =\ %5

Sharifullah T

C(wt of K.P.K through Secretary Loeal ("ov t. and
Rlll"ll Develonmcnt and others

IUDC‘MENT

D'itc ofhcanng, 28.02.2018.

Appeihm -petitioner 91/ /\/ /rf/om/:? Omﬁéx
'14—':’1’(\//‘ L \
Respgondcnl G—’-’"D ‘1/ W /}/9‘ J(ZMNJ/

/%M(f’fxx/ /"‘) umo,QLu 4,4 tf

ABDUL SHAKOQOR, J.- By- lhis"s'iﬁ'g;’lc judgment we

‘.

\
plopose to decide the lollowing petitions having identical
qucsL%ions ol luw and facts:-
I. W.P.No.254-B/2016.
(Sharifullah Vs, Govt. of K.P.K' through
' Sceretary: Local  Govt. and  Rural
Development and others).
2. W.P.No.260-18/2016.
(Naveedulloh Vs, ‘Gowvt. of K.P.K through
Secretary  Local  Gowvt. and“ Rural
Development anq others).
o 3. W.P.No.274-5/2016.
@_ t o (Muhammad Sabir Vs. Govt. of K.P.K
' f through' Sceretary Local Govt. and Rural
Development and others), , ATY B&//T ED
1t 4. W.P.No.285-B/2016 ) EXAMINER
\' : : ) Feohawar Righ Coure,
. I . ' Bar::u Bemeh-
SCANNEL -

Imiran o tLL i Mr Juseice Aldal Stelkaor and Me, Justice Shakeet A, JJ
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ATTE

Aendhiawar {4

BLESTED
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bt Coaurg,

Noney Bemey

(Shakeel Khan Vs. Govt. of K.P.K through
‘Seeretary Local  Govi. and  Rual
Development and others). ‘

W.P.N0.292-8/2016. .
(Zalarullah Khan Vs. Govt. of K.P.K through
Sceretary Local  Govt.  and  Rural
Development and others).

n

- 6. IV.P.No.343-B/2016 .
(Shafiullah Vs, Govi. ol I\Pl\ Ihroug__,h L
Secretary  Local  Govt. .M Rifml
Development and others). -

W.P.No.380-3/2016

(Gul Tayaz Khan Vs. Govt. of K.P.K through
Secretary  Local  Govi.  and  Rural
Development and others).

oo

W.P.No.467-1/2016
(Zainullah Khan Vs. Dircctor General Local
Govt. & Rural Developnient and others).

1. P.N0.529-B/2016.

(Parvaiz Kamal Khan Vs. Gowt.

through Secretary Local Gouvl.
‘ Development and athers).

of K.P.K
and Rl‘lrul

10. . P.N0.535-B/2016

(Fasiullah - Vs Govt, o' KWK through
Scerctary {Lucal Govt, and Rural
Development and others). -

2. The common facts of all these writ petitions are

that lh‘, petitioners are the residents ol their rcspcclivc‘Union' '
Counc%ils. In responsc to .lh.c ‘advertisement ‘made in the
newsp%pcn the petitioners applied for their .zppomtmcnls as
Class- lV employees, bul lhey were dénied a ﬁppomtments and
the pca;oplc [rom other Union Councils were appointed, hence,

these constitutional petitions.

30 Alter arguing the case at great length, the learned

counsdls foi the petitioners stated at the bar that let all these

D 18y Me. Justice Abdul Shedkowr and M, Jusiice Shakeet Aumad, JJ

tmiran *
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Preliminary Obje«

BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

Ihsanullah

'S. A. No. 1078 /2018

versus: - Director & Others

REPLICATION

Respectfully Sheweth,

ctions:,

ON FACTS

All the
and incorrect
to why appel
time barred,

parties and H

preliminary objections of the respondents are illegal
. No reasc)njn support of the same ié ever given as
lant has no cause of action / locus standi, estoppel,
bad for mis-joinder and non-joinder of necessary

as no jurisdiction in the matter. He has not come to

the hon’ble Tiribunal with clean hands and has concealéd material

facts and ma

afide.

Admitted correct by the respondents régarding advertisement. I‘n‘

the advertis

ement, candidates throughout the Province were

directed to apply for the post and the selection will be made on

merit, however, preference would be given to the local candidate.

The advertisement was not specifically meant for concerned

Villége Counc

Not correct.
- appointment
of responden
cbncer‘ﬁed \

said post and

il as is evident from the same.

The - para of the appeal s correct regarding
of appellant as Naib Qasid. Rest of the para of reply
ts is without proof regarding ad\./ertisement for the
llage Council. Appellant performed his duties at the

also enjoye‘d monthly salaries.




Admitted cor

rect by the respondents regarding implementation of

the judgment of the High Court. The order of appointment of

appeliant was made by the respondents after obserying the due

codel formalit

ies, by keeping in view the advertisement which was

for the whole of KPK and not specifically for concerned- Village

Council.

Admitted corr

and its reply
mis-used her
Village Counc

SO.

Not correct. A
fledged enqu
more so, in
explained by
instead of in
are still in ser

post but shou

Not correct.

candidate wa
of the autho
quite clear b
documents aj
was appointe
ilegal as per
did not dire
appellant.

Not correct.

submission of

candidate, R|

selection for t

More s
hon'ble Pesha
the W.P No. 4
06-2019 by

(Copy Attache

ect by the respondents regarding Show Cause Notice
Here it i5 pertinent to point out that the authority
power as the candidates were appointed in different

il instead of his own one, as the advertisement says

\ppellant services were illegally terminated as no ful-

ry was conducted as per the mandate of law and
this para of the appeal, the position has been
‘appointing candidates in other Village Councils
their own Village Council.as per advertisement. They
vice. No surplus employee was ever appointed at the

Id have been adjusted and not appointed.

Nhen in the Village Council of the appellant another
S appointed then it was not the fault of appeliant but
rity. Whole record submitted to the authority was
ut it was the authority who despite the complete
ppointed him in other Village Council and even if he
d in other Village Council, the same was also not
the spirit of advertisement. The hon’ble High court

cted the respondents to terminate services of

The .para of the appeal is correct regarding
appeal before the authority. The newly appointed
No. 04 was never gone through the process of
he post. |

0, on the same and similar subject matter, the
war High Court, Bannu Bench was pleased to dismiss
30-B/18, Jamil Khan vs Govt. of KP & Others on 24-
not acceding with his request on the same issue.
>d)
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' GROUNDS:
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All the

grounds of the appeal are legal and correct, while

that of the comments are illegal and incorrect. The same are once

again relied upon. In the advertisement, applications were invited

from the candidates of the KP and not of the Village Council

concerned, so the appointment of appellant was quite per its

mandate. Giving p‘_reference to the candidate of concerned Village

Council, does

for the said p

not mean that other candidate could not compete
Dst.

It is, therefore, most humbly prayed that the appeal be

accepted as prayed for.

Dated: 11-09-2019

declare that conten
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Advocate,
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appellant do hereby solemnly affirm and

ts of the Appeal & replication are true and correct - .

"to the best of my knowledge and belief while that of reply of

gal and incorrect.

same on oath once again to be true and correct as
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ional petition filed U/A-199 of the Islamic Republic of

1973, petitioher sought the fol],o;»x}ing reliefi-

A

"It is, therefore .most humbly

rayed that: -
the impugned appoint;ﬁent order of the
respondent No.4 may very kindly be set

«

aside/ éance_lfed by declaring it to be,

(E/§/T E D
v \L WVINER ‘

*{mranulln

illegal improper,un-just,discriminatory
and of no legal effect. Peshand
‘ ~ Bannu B

+ (D.B) Justice Muhammad Nasir Mahfooz and Justice Shakeel /\inhad

¢ Hish Cour?
ench
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The respondents may kina’?y be direc;t'ed
to appoint the peritione}* as clés;s-IV
BPS “I" for the-villqgé council Aba
Khel (D), &ccording to :law,- r‘zlzl'es and
p,o!.icy.

Any other; 'dppropriate remedy
according -to law as this honorable
court deems fit. "

Facts of the case, in brief, are that by means of an

ac‘Ivertiser'ke'nt dated .07.7.2015, the respondent No.2 invited

applications for appointment against - the post of Class-IV

" employees (BPS-1) on the terms and conditions mentioned

therein. In pursuance thereof petitioner applied for the same,

gelectzd

competed with others, however, on merit he could ‘not .be

L ’ 1 foom mom poin et NT erm 1S ART LR
ather one Tmranalley Te3peialill No.4 was appoiiiea

as such, hence, this netition.

3.
"No3 &

“many leg

simranullahy  (D.3)  Justice Mulmmmad Nasir Mahfooz and Justice Shakeel Ahmad

In pursuance of order of this court, respondents

»al ahd factual objections. -

4, < britted their para-wise comments raising therein

ATT

ENAMINER
Pesham iz o
Ry Pl

TED
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4. . It was mainly érgued by the learned counsel for the
petitioner that respondent No.4, Imranullah, had neither applied
‘against ||the in&p’ugnéd post nor belongs t(; \}illage |

cdﬁncil/l\lelghbourhuood councﬂ Aba Khel (1 )y therefore', his

.aépointment is 111egva1 thhout lawful authonty and the same-' 13‘@

li%able ta|be struck _«ioﬁri_and in-his place, petitioner is entiflcd
. - S
fc:n' appointment.

5. As against -that', learned counsel appearing on

‘behalf af responde::rllt N6.4 and learned Addl: A.G appearing on

behalf of official ~resp‘or’1derifs jointly argued that respondent

No.4 belongs to- viliage .council/Neighbourhood cuuncil, AU

| Khel—q),District Lakki Marwat as is reflected from Annexure-
7 '! | -

H at | Page-15 and minutes of meeting of. selection and

“recruitment cornnm:tee enclosed as Annexure-A at Page-6 of the
comments, and prayed fotj dismiSsal of the writ petition.
6. - Arguments heard and record perused.
7. It i.s.e'vident-.ﬁjdm.the recdr& tha£ through ;1 public
notice,  dated  )7.7.2015, applications were invited for

: appointment age. inst Class IV employees BPS-OI on the terms

’lmranuilah' (D.B) Justice Muhammad Nasir Mahfooz and Justice Shakcel Ahmg T T

ED
FARHAUNER

- Peshae B Taurt
Banaw Bk
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‘and iconditions mentioned therein, - pursuant thereto the

conteéting parties appalied for the same, corhpeted with others,

i . © .
however, respondent No.4 ‘was appointed as such, on merit. It
i : :

1

was specifically mentioned in the advertisement that posts were

to be filed - from the District concerned/ village

council/Neighbourkood council, and preference will be given‘"to
| ; , | ‘

the residentiof village council concerned. Perusal of the minutes

of the meeting of selection and recruitment committee enclosed

e

 as Annexure-A at Page-6 reflects that name of the petitioner
N i N N .

;fapeafs af S.No.’;’ﬂ‘i. and in the _-colufhn ’of. village
coﬁncil/NeighE;ou1'hood council, it was recorded as Abba Khel
(1) and ."c;he post i.n‘. quéstién was filled through open
competition, alsq be].gngs to village counc'il/I'\Ic:ighBourhood,
counﬁil._ The quas'tion. whether the: petitioner épplied for - ' '
appointmellt against the i_mpqgned po;t or not and whe{her_the

\ petitioner belongs to village coﬁnéil, ‘Aba Khel-(1) -are purely

J factual in nat*z,‘;:e‘whfich can ‘only be; énswered after recording
pro and cantra eviderce and this exgrcise cannot be doné in writ |

A + jurisdiction.

*Imranullah* [(D.B) Justice Muhammad Nasir Mahfooz and Justicc Shakeel Ahmad
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For What'_hés been discussed above, this writ

; petition isi| dismissed being not maintainable, however, the

—

petitio’nei' shall be at l.:iberty to _éeek her relief before the court of

) .
; . competent jurisdiction, if so desired. |
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