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% ORDER | B |
- 7" Nov, 2022 1. Learned counsel for the app;ellant present. Mr. Kabirullah

Khattak, Addi: AG for respondents present.

2. Vide our.detailed order of todaify placed in Service Appeal No.
402/2018 titled “Hidayat Ullah-vs-;iThe Director General Health
“Services, Khyber Pakhtunkhwa, Pesﬁawar and others” (copy placed

in this file), this appeal is also disi)osed of as per para-6 of the

= Lol _ = judgment. Costs to follow the events.;Consign.
Pre ol | |
- Teshawal 3 Pronounced in open court in .Sjwat and given under our hands

e
and seal of the Tribunal on this 7" day of November, 2022.
i
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the order of reinstatement is conditional; either civil servant's dismissal from service is
declared illegal for a defect in disciplinary proceedings or the penalty is modified to be on the
lower side with the result that the civil servant is reinstated. In the former situation, the merits
of the case and the determination of the fault of the employee go untouched, even though he
stands reinstated. Here, an inquiry could still be made into the employee's conduct or his
conduct may be considered such as to call for a departmental inquiry. The de novo proceedings
could be initiated from the stage where the defect had crept in.>* In such a situation, the
citittement with regard to back benefits is put off till the final determination with regard to the
civil servant's conduct. If he is found at fault, the competent authority could justifiably deny
him part of the back benefits.?> And, in the latter situation, the civil servant is not declared
blameless; rather, his penalty is reduced and, therefore, part of back benefits, as necessitated
by the implications of reduced penalty, may justifiably be denied to him.

18. We also feel inclined to underscore that a civil servant cannot be burdened with the loss
of service benefits without attributing any charge to him. Appellate authorities, without saying
a word about the charge, often, as in two of these petitions, reinstate a civil servant taking a
lenient view or on compassionate ground or on the ground of proportionality. This view usually
becomes the ground to deny back benefits to the reinstated civil servant. It is underlined for
the sake of clarity that the matter of 'leniency' or 'compassion' or 'proportionality’ does not
erode the charge rather it does not consider the award of penalty to be appropriate in the case.
It may so happen that the charge stands established yet the authority or the court, applying
lemency or compassion or proportionality as standard, feels inclined to extend concession of
reinstatement to the civil servant. Notably the civil servant in such a case is not reinstated
unconditionally and, therefore, he may be denied a portion of pay - while maintaining a
proportion between the gravity of the fault of the civil servant and special/extenuating
circumstances of the case - he would otherwise get on reinstatement. It would be in step with
the second proviso to section 16 of the Act and would also be consistent with the spirit of FR
54(b) and CSR 7.3(b). If an employee is reinstated in such an eventuality, the authority or the

~court needs to clearly state that though the charge ascribed to the employee stood proved,

concession is being shown to him to avoid the rigors of major penalty, which would otherwise
be unwarranted in view of peculiar circumstances of the case.

Leave without pay or leave of the kind due

19. In case back benefits as of right are not awarded to the civil servant and he is served
with any other penalty after reinstatement in service, the intervening period has to be counted
for. otherwise the interruption in the service of a civil servant may entail forfeiture of his
service™, therefore, the intervening period has to be regularized by treating it as an extra
ordinary leave without pay or leave of the kind due or leave without pay, as the case may be.
It is pointed out that the regularization of the intervening period is a totally separate matter and
has no bearing on the penalty imposed upon the civil servant. The competent authority may
condonc interruptions in service provided that the gaps are not due to any fault or willful act
of the employee.?” The service gaps are usually regularized as ex(raordinary leave without pay
or leave of the kind due. Terming absence period as extraordinary leave without pay is not a
punishment, rather, a treatment given to regularize the period spent away trom duty.? Nor
could a concession given to a civil servant that his absence from duty be treated as
extraordinary leave without pay mean that major penalty imposed in the same order is wiped
off.? Nevertheless the powers given to treat the period of absence as extraordinary leave
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without pay or lcave of the kind due are to be exercised after due application of mind and
considering the facts and circumstances of a case.

20. We, therefore, hold that a civil servant on unconditional reinstatement in service is to
be given all back benefits and the only exception justifying part withholding of back benefits
could be that he accepted gainful employment/engaged in profitable business during the
intervening period. In case, the dismissal/removal of a civil servant is declared illegal for a
defect in disciplinary proceedings without attending to the merits of the case, the entitlement
to back benefits may be put off till the inquiry is conducted in the matter finally determining
the fault of the civil servant. In case, where there is some fault of the civil servant, including a
situation where concession of reinstatement is extended to the civil servant while applying
leniency or compassion or proportionality as standard and where penalty is modified but not
wiped off in a way that the civil servant is restored to his position, the back benefits will be
paid as determined by the authority/court in the manner discussed above in this judgment. We,
however. reiterate that "gainful employment/ profitable business" creates an overarching
exception that would cover all cases involving the question of back benefits.

21. Turning to the petitions in hand, it is seen that the petitioner in C.P. 517-L of 2016, who
was compulisorily retired from service by the departmental authority, was reinstated by the
Tribunal observing that no evidence had been produced against him during the departmental
proceedings and that the departmental action was devoid of merit and justification. Even so,
the Tribunal chose to strip the civil servant of service benefits for the period he was kept at
bay by relying on "the dictum set by the apex Court in 2011 PLC (C.S.) 1003". 1t has been
noticed by us that the judgment reported as 2011 PLC (C.S.) 1003 was not rendered by this
Court but refers to a decision of the Balochistan Service Tribunal delivered in the case of Dr.
Abdul Naseer v. Government of Balochistan where the civil servant who remained suspended
from 31.10.2002 to 14.04.2007 was eventually dismissed. The Balochistan Service Tribunal
ohserved that the civil servant was entitled to benefits for the period of suspension though he
was not given benefits for the period he was out of service on the principle of no work, no pay.
Strangely, the Balochistan Service Tribunal directed the civil servant "to be reinstated in
service with all back benefits from the date of his suspension till date" i.e. the date of decision.
The period spent away from duty also fell within that period. In any case, the reliance of the
Tribunal on the judgment of the Balochistan Service Tribunal in view of law laid down by this
Court is misplaced and not sustainable. When the Tribunal did not ascribe any guilt to the
petitioner, he should have been reinstated with all back benefits subject to the exception of not
having remained gainfully employed during the intervening period. Therefore, C.P. 517-L of
2016 is converted into appeal and allowed and the intervening period between compulsory
retirement and reinstatement be considered as if the petitioner were on duty. Consequently,
C.P. 1062-1 of 2016, preferred by the department against the same judgment of the Tribunal,
is disposed of accordingly. '

22, In C.P. 1019-L of 2016, the respondent was reinstated on compassionate grounds by
the appellate departmental authority yet no responsibility was fixed on her and the Tribunal
ordered that the period of her absence be treated as leave of the kind due. As the appellate
authority accepted her explanation and did not impose any penalty on her, she could not be
refused back benefits unless she remained gainfully employed during the period spent away
from duty, which is not the case here. Therefore, C.P. 1019-L of 2016 is disposed of in the
terms that the intervening period between dismissal and reinstatement be considered as if the
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respondent were on duty.

23 In C.P. 1232-L of 2016, the respondent was reinstated by the appellate departmental
authority though minor penalty of censure was awarded to him which was maintained by the
Tribunal. The abscice which was treated as leave without pay was converted by the Tribunal
into leave of the kind due. It is true that the respondent was not exonerated of his guilt. Only
the penalty was reduced. The Tribunal while affirming the penalty of censure failed to discuss
the question of arrears of pay that would have become due to the respondent under the second
proviso to section 16 of the Act. In the peculiar facts and circumstances of this case, we do not
find it appropriate to remand the matter to the Tribunal at this late stage and, therefore,
considering the nature of the penalty of censure, we dispose of C.P. 1232-L of 2016 1in the
terms that the intervening period between dismissal and reinstatement be considered as if the
respondent were on duty. '

24. 1n C.P. 1929-L of 2017, the respondent was awarded major penalty of forfeiture of two
years of service for absence which was reduced to forfeiture of one year in departmental
appeal. The period of absence was to be treated as extraordinary leave without pay. The
Tribunal accepted his appeal and decided that the period of absence be treated as earned leave.
The absence of the respondent refers to the period for which he had sought leave on medical
grounds, though his request remained undecided. On the other hand, disciplinary proceedings
were initiated against him. The Tribunal accepted the respondent's appeal on merits with the
end result that the absence be considered as earned leave. Here again, we find the decision of
the Tribunal just and proper in the circumstances of the case and, therefore, the petition is
dismissed and leave refused. S

MWA/M-24/SC Order accordingly.
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03.10.2022 Appellant in person present. Mr. Muhammad Jan, District
Attorney for the respondents present. ; |
File to come up alongwith ;onnectéd Service Appeal
bearing No. 405/2018 titled “Irshad Ali Versus Director General ,
Health Services, Khyber Pakhtunkhwa, Peshawar and two
others” on 04.10.2022 before the D.B at Camp Court Swat.

(Rozina-Rehman) (Salah-Ud-Din)

Member (Judicial) Member (Judicial)

Camp Court Swat Camp Court Swat
04.10.2022 ~ Appellant alongwith his counsel present. Dr. Mujeeb-ur-

Rehman, Deputy DHO alongwith Mr. Muhammad Jan, District
Attorney for the respohdents present. ‘

File to come up alongwith connected Service Appeal
bearing No. 405/2018 titled “Irshad Ali Versus Director General
Health . Services, Khyber Pakhtunkhwa, Peshawar and two

others” on 07.11.2022 before the D.B at Camp Court Swat.

SCANNED —_—
KPST (Rozina Rehman) (Salah-Ud-Din)
Peshawayr Member (Judicial) , Member (Judicial)

Camp Court Swat ' Camp Court Swat
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% 12.05.2022 | ' Appellant in 'person present. Dr. ‘Muneeb-ur- Rehman -

| Litigation Officer and Mr. Ahmad Jan, Junior CIerk alongwnth Mr.

Kabirullah Khattak, Additional. Advocate General for the
“respondents present. -

Appellant requested for adjournment on the ground that . A

his counsel is busy in the august Peshawar High Court,

_Peshawer. Adjourned. To come up for arguments on 08.06.2022

before the D.B at Camp Court Swat. A L

—

(Mian Muhammad) o (Salah-ud-Din)

Member (E) - Member (J)
Camp Court Swat Camp Court Swat -
8" June, 2022 . None for the appellant present. Mr. Kabirullah Khattak,

Addl: AG for 1espondents present.

Counsel are on strike. To come up for arguments on
06.07.2022 before the D.B at camp court Swat,

n

.f\."‘.
(Mian Muhammad) -~ | (Kalim Arshad Khan)
Member(E) "‘ Chairman -
' ' : Camp Court Swat
06.07.2022 : Appellant present through counsei.

. Noor Zaman Khattak, Iearned Dlstnct Attorney for’ respondents

present.

. _Fi!e‘- xtd come up alongwith connected - Service Appeal
No.405/2018 titled “Irshad Al Vs. Government of Khyber
Pakhtunkhwa” onl04.08.2022 before D.B at Camp Court, Swat.

(Fareeha Paul) : (Rozina Rehman)-
Member (E) - Member (J) _
Camp Court, Swat . . Camp Court, Swat -
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15t April, 2022 Counsel for the appellant present. Mr. Muhammad
Adeel Butt, Addl. AG for the respondents present '
Former requests for adJournment in order to properly

assist the court. Adjourned. -To come ‘up for arguments .
on 18.04.2022 before the D.B. I

‘ (MIAN MUHAMMAD) - * (KALIM ARSHAD KHAN) .
B Member (E) : Chairman

18.04.2022 - Appellant in person present Mr. Naseer~Ud Dm Shah ASS|stant

Advocate General for the respondents present

File to come up alongwith connected Service Appeall No.405/2018 "

titled Irshad Ali Versus Government before D.B on 12 05 2022 at Camp

* Chairman

Court, Swat

(Mian Muhammad)
Member (E)

s

o




21.10.2021 Counse! for the appellant and Mr. Javaidullah, Asstt. \‘\
AG for: the respondents present.: ‘ "\
After having heard the arguments at certain ‘len'gth, '\\ :

it was found that the appeal is not documented with copy

of the reinstatement/impugned order of the appellant

, | against which departmental appeal was filed. The
"\‘ - respondents have also not annexed such order with their
| comments. Let the respondents produce copy of the
impugned order and service book of the appellant on-
next date. Case to come up on 28.01.2022 for arguments

before the D.B.

~
’

—— et

(Salah-ud-Din) Chairman
Member(J)
28.'OA1.2022 Appellant in person present. Dr. Bilal, Medical Offiter and

Mr. Ahmad Jan, Junior Clerk alongwith Mr. Noor Zaman Khattak,

District Attorney for the respondents present.

Appellant requested for»adjournment on the ground that

his counsel is busy in the august Peshawar High Court,
Peshawar. Adjourned. To come up for arguments on 01.04.2022
before the D.B. | '

= xZ

(Rozina Rehman) (Salah-ud-Din)

Member (J) Member (J)
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- .+ 01.04.2021" Appellant present with counsel. ] o
' ~Kabirullah = Khattak, Additional Advo'caté :Gé‘herai for -
respondents present. ' S ‘

A reqUest was made for adjournment. Ther_e'fore', the case

is adjourne‘d.to i2-7. 2621 for arguments before D.B.

e =

(ATIQ-UR-REHMAN WAZIR) (AROZIN? REHMAN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
12.07.2021 : Appellant in person present.

Mr. Kabirulah Khattak, Additional Advocate General for
. the respondents present. C

Appellant requested for adjournment on the grouﬁd
fhat his counsel is busy before Ho\n’ble Peshawar High Cdurt,
Peshawar. Adjourned. To come Cfp for arguments before the
D.B on 21.10.2021. ‘

(ROZINA REHMAN)
MEMBER (JUDICIAL)
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29.04.2020 - Due to fjublic holidays on account of Covid-19, the case
' is adjourned. To come up for the same on 06.08.2020 before

D.B. !

er

(

06.08.2020 ‘Due to summer vacation case to come up for the same on

£ 26.10.2020 before D.B.

26.10.2020 Junior to counsel for the appellant and Addl. AG for
the respondents present.
The Bar is observing general strike, therefore, the

matter is adjourned to 30.12.2020 for hearing before the
D.B.

MM —— \ .
Chairma

(Atig-ur-Rehman Wazir) n
Member
30.12.2020 Due to summer vacation, case is adjourned to

01.04.2021 for the same as before.

4
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13.1 1.201 9 _ Junior to counsel for the appellant present Mr Rlaz Khan N
Paindakheil learned Assistant Advocatc General present Jumor ‘

to counsel for the appellant seeks; adjournment as semor leamed '
counsel is not available, Adjourn f 0 come: up for arguments on~ )

o 15.01.2020 before D.B.

'
R
Member o Member
15 01. 2020 ‘ Appellant abscnt. Learned coun'scl' for the appellént absent.
Due to geneial strike of the Bar on the call of Khybcr Pakhtunkhwa
Bar Council, the case is adjourned. To come up for arguments on
13.03.2020 before ID.B. Appellant be put to notice for the date fixed.
Member ) Membcr
13.03.2020 Appellant in person present. Mr. Zia Ullah learned

Deputy District  Attorney present. Appellant  seeks
adjournment as his counsel is not available. Adjourn. To
~ come up for arguments on 29.04.2020 before D.%V

mber | | Member
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14.05.2019 ~ Learned counsel for the~appellant present. ertten reply
. i ¢

" not submltted “Jafar’ Ah Assistant (for respondent No. 1) and -

Hazrat Shah Supermtendent (for respondent No. 3) absent. Notice
be issued to respondents as: well as fo the absent representatlves_
with direction to furnish written reply/comments. Adjourn. To
come up for written reply/comments on-Ol .07.2019 before S.B.

t .
PIETM - e - """"“M

Member

01.07.2019 - Junior to counsel ‘for the appellant present. Mr.
Kabirullah Khattak learned Additional Advocate General
a‘longwith I\/I/S Saleem Superintendent for the respondents
present. Representative of the respondent department seeks
time to furnish written reply/comments. Adjoufned. To come up “
for written reply/comments on 27.08.2019 before S.B. -

Member -

1 27.08.2019 ~ Junior to counsel for the appellant and Addl. AG
alongwith Dr. Jamal Nasir, Coordinator for the respondehts
present. '

Parawise comments on behalf of respondents'.
vsubmitted. The appeal is assigned to D.B for arguments on
13.11.2019. The appellant may ‘submit rejoinder within a
fortnight, if so advised. | |




'13.11.2019 Junior to counsel for the appelldnt present. Mr. Riaz Khan

La

i . el . . .
Paindakheil leanr{cd_:‘Assls@n’gAdy cate General-present. Junior
- Sty A L e

-

to counsel for the appellant seeké adjournment as senior learned
counsel is not-avaiizbie. Adjosdm. To come up for arguments on

15:01.2020 before D.B.

Member Member
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21.01.2019  No one present on behalf of appellant. bccurlty and process o
fee not deposrted To comie up on 22.02.2019 bcfore S. B |

"Member.

22022019  Clerk to counsel for appellant present - and requested for -
time to dep051t securrty and process fee. Request accepted'
“with direction to deposit security and process fee w1th1n 3 1' -'
days, thereafter, notices be issued to the respondents for"':fj i

written reply/comments. Adjourn. To come up for written

reply/comments on 09.04.2019 before S.B

. éﬁ"f'}?‘“t Lo \,fpd
clunidy \*5“"0(2033 Fee . -
Rl Y T e~ ..../
i : . Member
09.04.2019 - Counsel for the appellant and Addl. AG on beha!f:; ~

of the respondents present.

Learned AAG requests for time to procure reply‘
of the respondents. The respondents shall positively
submit the requisite reply/comments on next date of
hearing. |

Adjourned to 14.05.2019 before S.B.

Chairma

s
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Appellant inlperson present and made a request for
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~ adjournment. Adjourned. To come up for preliminary
(1]

'héaring.on 16.10.2018 before S.B. -

/4
(Muhammad Arfn/Khan Kundi)
Member

Counsel for the appellant present and seeks adjournment.
Granted. Case to come up for-preliminary hearing on 29.11.2018
before S.B.

(Aiﬁi Hassan) .
Member

7

-

l.earned counscl for the appellant present. Preliminary

arguments heard.

‘The appellant (Ward Ordarli) has filed the present service
appeal u/s 4 of the Khyber 'l’a!(hlunI<.hwa Service Iribunal Act
1974, for back benefits on the ground that the appellant was
appointed as Class-IV cmployee vide order dated 22.07.2014,
however on 24.07.2014 his appointment order was cancelled; thal
the scrvice appeal of the appellant for his rcinstatement was
allowed and resultantly the ;appcllant was reinstated  but the

respondent department refused to give back benefits.
Points raised nced consideration. ‘the appeal 1s admitied
for regular hearing subject to all legal objections. The appellant is

dirccted to deposit sccurity and process fee within 10 days,

thereafter notices be issued to the respondents for  writien
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reply/comments. ‘t'o comc up for written reply comments on

21.01.2019 before S.13. /
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27.04.2018

26.06.2018

08.08.2018

' A_ppéllant with counsel present. The Tribunal is non-
functional due to retirement of our Hon’ble Chairman.

Therefore, the case is adjourned. To come up for same on

26.06.2018. :
&

| Reader
" Clerk of the counsel for appellant present and
requeéted for adjournment on fhe ground that learned
counsel for the appellant is not a\'faiilablé today.l Adjourned.

To come up for preliminary hearing on 20.07.2018 before

.S.B. .

. ~  a
{(Muhammad Amin Khan Kundi)
Member
Catfaenti e
I
None for the appellant present. Adjourned. To come up tor

preliminary hearing on 08.08.2018 before S.B.

“ (Ahmad Hassan)
' Member

Learned Counsel for the appellant present and seeks

adjournment. Adjourned. To come up of preliminary hearing on
02.10.2018 before S.B

‘ 7l —
{(Muhammad Amin Kundi)
' Member '
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FORMOF ORDERSHEET
Court of
Case No, 404/2018
S.No. | Date of order Ordér or other proceedings with signature ofju'dge
proceedings

T I~ 3
1 21/03/20187 0 ¢ The appeal of Mr. Ikram Ullah resubiiitted today by Mr.

Arbab Yasir Arafat Khan Advocate may be entered in the

Institution Register and put up to the Learned Member for

proper order please. .
| ' A
AN | REGISTRAR

2- ¥ |O‘_2,.]lé . This case is entrusted to S. Bench for preliminary hearing -
to be put up there on @Z/qulg. .

o

i

(32.04.2018 Due to general strike of the bar, the case is

adjourned. To come up for preliminary hearing on
47.04.2018 before S.B

ember

BN
LN,



The appeal of Mr. Ikramuliah soh of Abdul Ghafoor Khan Class-IV Ward Orderly THQ
Hospital Sammar Bagh received today i.e. on 26.02.2018 is incomplete on the fgllowing score
which is returned to the counsel for the appellant for completion and resubmission within 15
~days. |
1- Memorandum of 5ppeal is not signed by the appellant.

@ Copy of impugned order dated 05.10.2016 mentioned in the heading of the appeal is
not attached with the appeal which may be placed on it.

3- Annexures-A, B and C of the appeal are illegible which may be replaced by legible/better
one.

No. {// / }S.T,

Dt. Z% 10&' /2018

Arbab Yasif Arfat Khan Adv.Pesh.

-Q—:-—aeew
REGISTRAR 5 |>-| 1
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

‘.
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIB UNAL,

e In Ref

PESHAWAR.

Service Appeal No. 40/ 7018

Tkram Ullah

VERSUS

\S;c A

Pes

The Director General Health Services, Khyber Pakhtunkhwa,

Peshawar and 2 others
-INDEX

NN
KPsTED

hawg,

S.No. Description of documents Annexure Pages
1. | Grounds of Appeal with affidavit ' 1-4
2. Addre;sses of the parties 6"
Copy of appointment order dﬁr’ed 22/07 “A4” 6\{*’ f}
2014 N
3. Copy of cancellation order dated “B” {%‘
24/07/2014
5. | Copy of Judgment dated 05/; 0/2016 7 & q
6. Copy of DG Health order dated e ,U%
06/09/2017 '
7. Wakalat Nama In original
: Dated 24/02/2018 w/gi/ 7~

Through

Appellant

Arbab Yasir ArfatKhan
Advocates, High Court,
Peshawar.
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BEF ORE THE KHYBER PAKHTUNKHWA SER VI CE

TRIBUNAL, PESHAWAR. Khyber Pakitidia
In Ref erviee Tribunai
Service Appeal No. 53‘(/ 2018 Diary mom
..’SCANNE y . ‘ Dmaﬂ-&éﬁlg

wpsT dkram Ullah S/o Abdul Ghafoor Khan Class-IV
fPeshav,varEmployee (Ward Ordarli), THQ hospital Samar
Bagh, R/o Village Sabar shah, P.O & Tehsil

Samarbagh District Lowar Dir......... (Appellant).

VERSUS

] ) T he} Director General Health Services, Khyber |
Pakhtunkhwa, Peshawar.

 2) District Health Officer, District Dir.

- 3) Secretary  Health  Govermment Of  Khyber
Pakhtunkhwa, Peshawar ... ........... ( Respondents).

APPEAL UNDER SECTION 4, SERVICE
TRIBUNAL ACT, 19735;.

1. AGAINST THE IMPUGNED ORDER OF
REINSTATMENT DATED 05/10/2016 TO THE

EXTENT OF NOT ALLOWING / AWARDING

" BACK BENEFITS FROM 24/07/2014 TO
P}Zedm day 0_5g0/2016 TO THE APPELLANT.

})7 slt?.ar 2). AGAINST THE INACTION OF THE
RESPONDENT NO. 1 WHEREBY THE
APPEAL OF THE APPELLANT HAS NOT

BEEN ADMITTED ON 06/09/2017.

Rc—submnﬂcd\\m -day Pra erin A eal-’

and filed. On acceptance . of this appeal the
\& ‘respondents may kindly be directed to give/ issued

g!swmg back. be.zneﬁts/ service benefits to the appellant by
modifying the reinstatement order dated

05/10/2016, any other remedy/relief available in

the circumstances of the case may also kindly be
granted to the appellant.
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Respectfully Sheweth

1)

4)

~ appellant as prayer for on 05/10/2016.(Copy of -

5)

6)

The appellant humbly submits as under:

That the appellam‘ is “appointed as Class 1V
employee vide order dated 22/07/2014 and in
pursuance of said order appellant resumed their
duty.(Copy of order is attached as Annexure “A”).

That later on said appointment order was
cancelled vide order 24/07/2014 on account of
non-observation of codal formalities of
appointment of the appellant (Copy of order is
attached as annexure “B”). -

That been aggrieved the appellant submit
departmental appeal on 24/07/2014 which was
rejected on vide order dated 17/02/201 5,/(’ﬁ Vo7
«fépcwﬁhmrlf‘uﬁpﬁj R A AR w@

“("‘g)

That the appellant submit service appeal before
the August KPK, Service Tribunal at swat for his
reinstatement which has been allowed the

order is attached as annexure “D” ).

That in pursuance of judgment dated 05/10/2016
the appellant is reinstated but the local authorities
refused to give back benefits to appellant in the
light of order Director General Health on dated
06/09/2017.(Copy of order is attached as
annexure “E” ).

That feeling aggrieved by the above impugned

notifications/order the appellant filed the instant
appeal on the following amongst other grounds:

Grounds:

4)

)
Y

That the act and omission of the respondent

/department is illegal, unconstitutional, without

Jurisdiction, without lawful authority against facts

and materials on the record therefore, need the

interference of this Hon’ble Tribunal.
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D)

E)

F)

o

That the act and omission of the \departmen? is not
only factually incorrect and legally untenable but
also is against the principles of natural justice.

That the KPK, Service Tribunal reinstated the
appellaht as prayer for in the instant appeal but
the respondents are given remedy that is
reinstatement while not given second remedy i.e
back benefits which is again the natural justice.

That at the time of the impugned notification

- /order the long service period of the appellant has

been ignored due to which the appellant has not

only sustained loss but has also been deprived of

his;l legal right of pay of the back benefits of
appellant. "

v

That the appellant has performed duties,

efficiently honestly and without giving any chance
of complaint to his superior which fact also goes
in his favor and there is no law which permit the
respondents to deprive him from the service
benefits.

That the appellant is /was a Government / Civil

Servant and legal and constitutional guarantee is

available to him to be dealt with in accordance

with law he however, has not been treated as
such. | |

That the act and omission of the department is not
effective on the right of the appellant and the
same has caused gross miscarriage of justice to

the appellant.
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H) That the respondents have failed to apﬁly their
independent/admfnistratiize mind to the matter
and therefore have reached to an erroneous
conclusion which is not sustainable in the eye of
law.

It is, therefore, hunibly prayed that on
acceptance of this appeal the respondents may
kindly be direc(ed to issue back benefits to the
appellant from - 24/07/2014 to 05/10/2016 any
other  remedy /relief available in the

circumstances of the case may also kindly be

granted to the appellant.
Dated 24/02/2018 = - i
‘ o Appellant
Through

Arbab m |

Advocates, High Court,
Peshawar.

| Atthavit.

I, Ikram Ullah S/o Abdul Ghafoor Khan R/o
Village sabar Shah, P.O Tehsil Samar Bagh
District Dir Lower, do hereby solemnly affirm and
declare on oath that the contents of this appeal
are true and correct to the best of my knowledge

and belief and nothing has been concealed from
this Hon’ble T ribunal.




‘i " BEFORE THE KH YBER PAKH T UNKH WA SERVICE
TRIBUNAL, PESHAWAR.

. InRef
i Service Appeal No. /708 ;
L - ¥
: i
Ikram Ullah {
t VERSUS ‘
% The Director General Health Services, Khyber Pakhtnnkhwa, !
Peshawar and 2 others
* ADDRESSES OF THE PARTIES i
Appellant i
: Hidayat Ullah S/o Nasarullah Class-IV :
Employee (Ward Ordarli), THQ hospital . if
i - Samar Bagh, R/o Village Sabar shah, P.O & ’:
- Tehsil Samarbagh District Lowar Dir.
Respondents;
i .
h - o The Director General Health Services, Khyber
Pakhtunkhwa, Peshawar.
e District Health Olfficer, District Dir.
’ . -Secretary Health Government Of Khyber
# Pakhtunkhwa, Peshawar
i ' np A
- Dated 24/02/2018 | Y'Y
é | | | Appellant
o | Through
7 - o Arbabz sir IT;J t Khan
’ - Advocates, High Court,
; Peshawar.
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Better Copy No.8 ‘>

OFFICE OF THE DISTRICT HEALTH OFFICE

LOWER DIR AT TIMERGARA

OFFICE ORDER

& Chowkidar BPS-01 against the newly

The appointment order of the following Ward Order BPS-02

created posts at THQ Hospital Samarbagh

District Dir Lower issued vide this office order No.jﬁ.‘i_ﬁé.‘.’..‘f.[.dated
23/07/2014 is hereby cancelled with immediate effect.b.ﬁéfam&,..c.ﬂ}...g.‘?&k..%

.c,@&o(ﬁ }Smmolh Hexno

S.No. | Name of Petitioners ‘ Name of édst

! '\l\/{:;'l.a:;ali::n“g:lkTi/l;liiIS::::::'tJhg;LkDir Lower Ward.Orde_rly BPS-02
2 G a el samaringh i owar | Werd Ordery aPs 2
3| e Wb SO MUyt 585
4 \h;:::ga;n Pn/‘(a)d&Y::'t;sSi'l/gaﬁgrstJ:ag?wz;?f Lower | Ward Orderly 8P5-02
S| vione 75 & ol Somaragh Dir Lower____| 1or4 Orderv P02
| Viage s Yo Samarbogh Diegswer | W4 Ordert 87502
e | wrd sy 3.0
| Vo /0 & Tehst amaroagh Dir Lower | 1219 0r0ery 87502
oS e O ™| wars o 5.
1o | o sl e | chowkr s

Sd/

XXX

District Healtbh-Officer
Lower Dir

Nocﬁ?‘é,/fé‘b\/ Dated Timergara the 24/07/2014

QRGN

Copy Forwarded to:-

The District Account Officer Lower Dir.
The Medical Offickr Incharge THQ Hospital Samarbagh.
Team Leader (Merlin) Dir Lower at Timergara.
The Deputy Technical (Merlin) Dir Lower.

The Account Clerk of this office.

The Officials concerned.

District Health Officer
Lower Dir
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RE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

" Service Appeal No. [62 2015 f’;f.}‘ji?mﬂm\.

Diary wlg. "

Datcd 92;,.,.“,._,(;"7

Arshid Ali S/o- Muhammad Jan
Ex-Ward Orderly, THQH Samarbagh, District Dir Lower

VERSUS

l. The Director General - |

Health Services, Khyber Pakhtunkhwa ,
Peshawar '

ﬂ’mm‘w\ 34

— e e

2. The District Health Officer, -
District Dir Lower. ‘ Respondents

.................

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNALS ACT, 1974 ' AGAINST THE IMPUGNED OFFICE
ORDER DATED 24.07.2014 ISSUED BY RESPONDENT NO.2, WHEREBY THE
APPOINTMENT ORDER OF THE APPELLANT WAS UNLAWFULLY
CANCELED AGAINST WHICH | APPELLANT PREFERRED A
DEPARTMENTAL APPEAL TO RESPONDENT NO.1 ON 06.08.2014 BUT THE

SAME WAS REJECTED VIDE IMPUGNED ORDER COMMUNICATED
THROUGH LETTER DATED 17.02.2015.

PRAYER: .

- On acceptance of the instant appeal, the impugned office order dated
24.07.2014 issued by Respondent No.2 and the impugned appellate order issued by
Respondent No;l dated 17.02.2015 may graciously be set aside by reinstating the

appellant into service with all back benefits.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

s mlda# That appellant is the permanent resident of District Dir Lower and has

obtained B. A _qualification (Credentials AnnmA;rand is reg1stered with

2/3)1S " WSTED




Order or other proceedings with sxgnature of Judge or Mag%rstrate andA,
that of parties where necessary. A :

: R
proceedings. - A IR A

T 2 B 3

CAMP COURT SWAT

1. Appeal No. 167/2015 Arshid Alj,

2. Appeal No. 168/2015, Siraj-ul-Mulk,

3. Appeal No. 169/2015, Muhammad Yasir,

4. Appeal No. 170/2015, Tkramullah,

5. Appeal No. 171/2015, Fakhr-ud-Din,

6. Appeal No. 172/2015, Hidayatullah Khan,

7. Appeal No. 173/2015, Akbar Khan,

8. Appeal No. 174/2015, Nisar Muhammad. and
9. Appeal No. 175/2015, Sami-ur-Rahinan:

Vs. Director General Health Services, Khyber'Pakhtunkhwa
Peshawar and another.

JUDGMENT

05.102016 MUHAMMAD AZIM KHAN AFRIDI, CHAIRMAN:-

Counsel for the appellants' and- M. Mﬁhémrﬁad Zubalr, Senior

Government Pleader for respondents present

This judgment shall dispose of the instant service appeal_Nb.

167/2015 as well as. connectedl servwe appe’tls No 168/2015 to

175/2015 as identical questions of facts and 1aw are 1nv01ved therem

3. Brief facts of the case of the‘appelvlgr}ts are that  they were

appointed as Class-IV employees vide office order d;éte:d:§2‘;’zs.s()"/.-201‘4.‘_ln

vide 1mpugned orders dated 24.07.2014 the sa1d '1pp01ntment orders

were cancelled on accou

constrammg the appellant to prefer departmental appeals on 06 08. 2014

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

pursuance of the appointment orders appellants resumed their duties but |

nt of non-observance of codal form'xlltles o




2

3.

counsel for the appellants that opportunity cf b

which were rejected vide orders ~dated_‘1_7.?._.2_§1§ and 'et;cnéeé, fhp Aiirll_stant '

service appeals on 02.03.2015.

4. Learned counsel for the appellantshas a‘rgu_ed;,tha't‘ Athéi.’_z}ppe_liants ‘

were appointed as Class-IV employees in the prescribed manners as

‘their names were fequisitioned from the Employment Exchange and

the said appointment orders were passed by the competent authority

after considering the recommendations of the Departmental Selection

| Committee. That the impugned orders were passed without affording

any opportunity of hearing to the appellants. =

law reported as 2004-SCMR-468 (Supréme: Court of Pakistan) and

2003-SCMR-1126 (Supreme Court of Paki'starij)"{

6. Learned Senior Government Pleader has argued that the

appointment orders were made by violating. ':;.the _sé_t,t‘led;prggedure for

such appointments and as such the same were rightly :"withdrawn.

Regarding show cause notice he argued that no such. notice .was issued

to the appellants,

7 We have heard arguments of learned counsel for the parties and

r

pérused the record.

8. It is a well settled proposition of law that no one is to be

condemned unheard. The August Suprenig Cpur't“‘of‘ Pakistdn has also
ruled in the judgrments referred to above and relied on bythe learned
r;,;,;a;dr-ing wou’_ld"be a pre-

requisite before - passing such .orders. In ':Yigwi- of the '_aforc-stated

Learned counsel for the appellant has;placed reliance on case-

|
1.
:
'
i
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i
i
1
e
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circumstances we are constramed to set: as1de the 11 pugned 01de1s

nts in. serwce W1th duectlons

referred to above and remstate the appella

at in case they 1ntend to, proc

to the resﬁond_ents tha eed‘agamst the

appellants on any ground including non-observance of codal foxmah‘aes

pellants be affox ded

during process of their appointments then the ap

“opportunity of hearing in the mode and manners prescmbed by rules and'

there-after pass any order deem appropriate:.’ All the appeals are

Parties are left to bear their ,an gosts Flle

accepted in the above ferms. . \

be consigned to the record room.

U>.10.2016 e
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Secretary health Govt of KP
From ” 1) Mr Ikram Ullah Class IV Employee THQ Hospital Samar Bagh Dir lower
Subject_: - Appeal againtst the decision of D G Health Dated 06-09-2017 refusing
.. Back bencfits to the appellant
Respectfully Shewth

l. That appellant is appointed as class iv employee vide order dated 22-07-2014 and in pursuance A
of said order appealant 4 Zjresumed their duty (Copy of order is attached as annexture A)

2. That later on said appointed order was canceled vide order dated 24-07-2014 on account of non-
observatlon of codal formalities (copy of order dated 24-07-2017 is attached as annexture B)

3. That from said cancelation order dated 24-07-2017 appealant®filed departmental appeal which

- was rejected vide orders dated 17-02-2015 (Copy of order 17-02-2015 is attached as annexture

4. That after the rejection of departmental appeal appellant filed appeal against cancelation order o
dated 24-07-2014 and appellant order dated 17-02-2015 before honorable service tribunal KP

~with the prayer ‘On Acceptance of the instant appeal the impugned office order dated 24-07-

- 2014 issued by respondent No.2 (Distinct Health Officer Dir Lower) and the impugned
appellant order issued by Respondent No.1 (Director General Health services KP) Dated 17-02-
2015 may graciously be set aside by reinstating the appellant 1nt0 service w1th all back benefits
(Copy of appeal is attached as annexture D)

5. That Honorable service tribunal KP on 05-10-2016 DCCIdCd appeals infavour of appellant and
accepted the praycr as mentioned above (Copy of Judgment order is attached as annexture E)

6. That in the pursuance. of judgment dated 05-10-2016 appellant is reinstated but the local
authorities refused back benefits to appellant in light of order decision D G Health dated 06-09-
2017.Therefore this appeal on the following grounds (Copy of the order dated 06-09-2017 is

attached as annexture F) |
D




.

sen

That the order /decision of D G Heafth is not m lme ofjudgment of
wonorable service tribunal dated 05:10:2016.

That the service Tribunal declared cancelation order dated 24-07- 2014 and
Appellate order Dated 17-02-2015 against law.

That the appeallant claimed two remedies through appeal from service
Tnbunal KP i-e Reinstatement and back benefits as mentioned in pare 4
Of this appeal. And Said Tribunal accepted appeals of appealant i-e.

Both remedies as claimed by appealant is allowed by service Tribunal.
That in the Said judgment of service Tribunal never stated that
Appealant are not entitled to back benefits

That appealant is serving as class IV employee on basic of
Appomtment order dated 22-07-2017 and there is no order or judgment
Whlch deprive appealant from back benefits from their appointment.

It is therefore Requested that

Decision of D G Health dated

06- 09-2017 may be set aside and
Back benefits are allowed to appealant

1) Mr Ikram Ullah Class IV Employee THQ Hospital Samar Bagh Dir lower

m’é "ﬂ %
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RECT@RRT’E GENERAL HEALTH SER\/ICE.S

/ KHYBER PAKHTUN KHWA PESHAWAR .
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To, & “ .

. T F $

The District Health Officer’ ' ]" .‘s ‘ !

Lower Dir. . i P { f

- e ]
Subject:. OPENION OF COURT JUDGEMENT REGARDlNG REINSTATMENT _OF

v "HEALTH DEPARTMENT EMPLOYEES . ]

Memo: . : , Ti[f _ K

: !

| am dlrected refer to your Ietter No. 6161/8 B dated 10.07. 2017 on the subject
noted above and to state that in the instane case then*Judgement is very clear the appeals of

the appeliants were accepted on the terms mentloned |n para-8 of the judgment.
.I R ' . )

.+ it was no where mentloned in the 1udgement that the appellal.t are entitied for

o

any back benefits. o o ‘,,i,

DIRECJOR (R
DIREQIORATE GENERAL HEALT

ALy e T e il
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Ne é[éu b)) IDated[ Kl 12017

Phone No. 0945-9250098

. The Director General Health Servuces
Khyber Pakhtunkhwa Peshawar

Subject:- OPENION ON COURT JUDGEMNT REGARDING REINSTATMENT OF

HEALTH DEPARTMENT EMPLOYEES

Memo:-

With reference to Judgment of !worthy Khyber Pakhtunkhwa Serv:ce

~ Tribunal in response to Serwce Appeal No. 167/2015 dated 05-10-2016, 09 number of

Class-lv employees were remstated into sennce from the date of their appointment with

all back benefits, by the offlce of the under&gned vide office order No. 897-901, dated
27-012017. 4 N | D

Their salary bills were sent to Di'strict Accounts Office Dir Lower claiming

the above mentioned status of issuing their salarles from the date of their appointment.

The Dlstnct Accounts Office released the current salaries but refused to enter’tamed the

back benefits thus returning all the 09 No ~cases stating that “Departmental

reinstatement order is incorrect due to the fact that there is no mention of back
benefits in the court decision”. ' .i'

e Whlle readlng the court decnswn office of the unders:gned consuders it
appropnate to prov:de the Sald employees wnth rennstatement and all back benefits as it

|s ment:oned in the -court demsnon that "we are constrained to set aside the

ooooooo

Since the employees are repeat'e‘idly requesting this office and the elected
representative are also putting hard for the needful in the aforementioned matter.

It is therefore, requested to yoﬁr office to kindly guide offtce of the
undersigned on the said matter enabling this office to proceed further accordingly.

A prompt reply in this regard is requested please. - '
Encl: : _ o !
Court decision of worthy KP Service Tribunal.
Office order of DHO office Dir Lower.

Returned Remarks of DAO Dir Lower. Q’gl m',\/

. o D:stnct Health Offi
‘ ' thﬁn' Lower at Tim
No. !l

Copy forwarded for mformat:on to - '
P.S to Secretary to Govt: of Khyber Pakhtunkhwa Health Department Peshawar.
Examiner Khyber Pakhtunkhwa Service Tnbunal Peshawar.
Deputy Commissioner Dir Lower.

RN

District Accounts Officer Dir Lower. gQ/

District Nazim Dir Lower. - : ((\ r &

&W’V | s
T istrict He Officer : ‘
Dlr Lower at Tim . é
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OFFICE OF THz DISTRICT HEALTH) OFFicER DIR LfOWER.

Service Tribunay
0. 167-1 7512015 dated 05-1 0-2016, the foHowing appellant

from the date of thejr appcintment with aj back
benefits against e vacant posts noted againgt their names a4
Samarbagh Dir Lower, '

1

’

THQ Hospital
Mr. Arshagd Aj S/0

‘Ajan Vilage 5~ PO
Samarbagh pi Lower,." ° 7
Mr. Siraj Gl S/0 Shafa -Gt
Samarbagh Dir Lower, _
Wﬁuhammad Yasi
Samarbagh Dir Lower.

v Khan Village Kotkai
gh Dir Lower. ‘

rd Orderly (B8P3 04)
' i
i
age | Warg Orderty (BPS-04) i
| . | i
" 'War'd"Or(lerly (BPS.0q)-
i
/ 2Nid Vilage | Ward Grisro s
f" ,«[‘ » ) ehsil Samarb o
1\.1‘

s

erly (BPS G4y~
agh Dir Lower, ’

'\,\ ,: ",_ o
er,

\pp
E{i‘iirict Heaith Offic

, : ) Dir Lower,
No. NG7 -6/ / Dated Timergar, the.. 9 21 ¢ [ 12017,
: . | - Copy forwardeq to:- - by

1. The

LR R !
Registrar Khyber Pakhrunkhwé

It

‘ —_—
{]

reference to Servj

L Service Tribunaj Peshawar with -
, ce Appeal No, 167-175 015 datedp 10-2016.
2. The Director Genera| Health Services: ﬁier Pakhtunkh a Peshawar i
3. The istrict Accounts Offcer Dir Lower, A : i
€ Accounts Clerk of thig office, A f
he Appeliants concerneq, REE ;
For information and Necessary action please \
T ,: ,1‘"[ ! ‘ -.J\,\]’r?_.? e -
S \!\ ' Offer. O
- .District Health Ofﬁcer, -
o Dir Lower,
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IN THE KHYBER PAKHTUNKHWA SERVICES
TRIBUNAL, PESHAWAR

%,/ InRef ; |
"7 Service Appeal No. 404,/2018,

Ilkram Ullah

...................................................................................................

Appeliant

Versus

Govt: of Khyber Pakhtunkhwa through DGHS & Others’... . ... . ..Respondents.

PARAWISE COMMENTS ON BEHALF OF DISTRICT HEALTH OFFICER DIR
LOWER (RESPONDANT NO. 2 & OTHERS) .

INDEX
forg
Serial No. Particular ( Annexure
Para-Wise comments - ' ........

Di'@&l He fficer
Dﬂc}_ower at Timergara

istrict Health Officer
DDalr Lower at Timergara

e, T A f"“*ﬁ,’;ﬁﬁ“.\%* ,



- #in Ref
Service Appeal No. 404/2018

IN THE KHYBER PAKHTUNKHWA SERVICES
TRIBUNAL, PESHAWAR

lkram Ullah ... Appellant

Versus

Govt: of Khyber Pakhtunkhwa through DGHS & Others.............. e, Respondents.

PARAWISE COMMENTS ON BEHALF OF DISTRICT HEALTH OFFICER DIR
s mes T e T VN DERAALF UF DISIRICT AEALTH OFFICER DIR

LOWER (RESPONDANT NO. 2 & OTHERS)

Respectfully Sheweth

Prelimiriary Objections

PN s

that the appellant has got no cause of action to file instant appeal

that the instant appeal is bad for misjointer and non jointer of parties.

That the appellant has not come to this honorable tribunal with clear hands.
That the appeal is barred by Law.

The Respondent humbly submitted as under:-

o KA w0 N~

True as per record.

True as per record.

True as per record.

T_rue in its contents.

True to the extent that in pursuance to the Judgment dated 05-10-2016, the
appeliant were reinstated as according to the Judgment of Honourable Khyber
Pakhtunkhwa Service Tribunal announce on 05-10-2016 in the instant appeal.
But It stands beyond the facts that local authority includi‘ng respondent No. 2
refuse to give back benefits to the appellant as in the judgment of the hbnorable
Khyber Pakhtunkhwa Service Tribunal, it was never mentioned to give back
benefits to the appellants. It is pertinent to mention that the initial appointment
order No. 8536-41 dated 23-07-2014 was hereby cancelled because of lack of
codal formalities on the very next day, with in a time span of 24 hours vide office
order No. 8561-64, dated 24-07-2014. The appellant 'neither submitted any
arrival for the duty nor joined the job during this period. It is important to apprise
the honorable court that none of the appeilant have performed any duty under
the control of office of the undersigned, until their reinstatement vide office order
No.897-901, dated 27-01-2017 as in compliance with the honorable Khyber
Pakhtunkhwa Service Tribunal Peshawar Service Appeal No. 16‘7—'175/2015,
dated 05-10-2016.

The appellant/got no cause of action to file the instant service appeal




-~

- Khyber Pakhtunkhwa Peshawar

1

'GlROUNDS ~ f&

As described in Para- No. 5 of facts. The. Department has always been working in
its legal frame, constltutlonal v1c1mty authorized jurisdiction, lawful authority and
materials on the record as in compliance with the decision of the honorable
Service Tribunal.

Incorrect the act and omission of the Department has been in line with the spirit

of the decision of the Honourble Service Tribunal.

. Incorrect; The Department as in line with the Judgment of Service Tribunal has

reinstated the appellant as prayer for the instant appeal but the appellants have
never been perfe}med any duty nor have submitted arrival for the duty and the
honorable Tribunal has also not mentioned it anywhere to give them back
benefits just for nothing, which is a waste of Govt exchequer.

False in its content that there has been no service period it all on behalf of the

- appellant and they were even unable to submit the arrival reports for their duties.

False as per the available record of the Department. As expressed earlier none
of them has performed any duty in the statement of claiming that they have
performed duty efficiently and honestly is just misleading of this -honorable

Tribunal.
IN‘-‘t’leaR ct7

. The appellant was never a Govt: Servant until the judgment of this honorable

Tribunal as announced on 05-10-2016 and after that the appellant have been

treated in accordance with the law.

. Act and omission of the Department is always been effective on the right of the

appellant and their stand no question of causing gross miscarriage of justice to
the appellant.

. The respondents have been efficient in applying their administrative roll to the

matter and have been in line with the judgment of the honorable Tribunal with no

erroneous conclusion as stated by the appellant.

Prayer

In view of the above explanation and factual p

Respondent No. 1 \ \  Respondent No. 2
Yy
/ .
Director General Health Services Eﬁi&iﬁct Health'Offlcer l’f

.Dir Lower at Timergara.

District Health Officer
Dir Lower at Timergara.

Respondent No. 3
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05.10.2016

BEFORE THE KHYBER PAKHTUNKHWA S]* RVICE TRIBUN/\L

CAMP COURT SWAI

Appeal No. 167/2015 Arshid Ali,

Appeal No. 168/2015, Siraj-ul-Mulk,

Appeal No. 169/2015, Muhammad Yasir,
Appeal No. 170/2015, Ikramullah,

Appeal No. 171/2015, Fakhr-ud-Din,

Appeal No. 172/2015, Hidayatullah Khan,
Appeal No. 173/2015, Akbar Khan, .
Appeal No. 174/2015, Nisar Muhammad and
Appeal No. 175/2015, Sami-ur-Rahman

- Vs. Director General Health Services, Khybcr Pdl\htunl\hw.x
Peshawar and another.

NeRwLlES O N A i i

JUDGMENT

MUHAMMAD AZIM KHAN AFRIDI, CI-IAiRMAN:—

Counsel for the appellants and Mr. I\/Iuluuninz;ld Zubair,

Government Pleader for respondents present.

\

4 This judgment shall dispose of the instant service appeal No.

167/2015 as well as connected service appeals No. 1682015 o

175/2015 as identical questions of facts and law are mvolvcd therein.

3. Briet facts of the case of the appellants are that
appointed as Class-1V employees vide office order dated 22.07.2014. In

pursuance of the appointment orders appellants resumed their duties but

. ‘.%fi;gle impugned orders dated 24.07.2014 the said appointment orders

were cancelled on account of non-observance of codal formialities

constraining the dppellant to prefer df.p’ntmental appeals on 06 Ol

S(i’-lli('.)i' :

they were |

Far




}\

/

N

which were rejected vide orders dated 17. 22015 and hence. the mst'ml

service appeals on 02.03.2015. |

4. Learned counsel for the appellantghas afgued that thé appellants

were appointed as Class-IV employees in the prescribed manners as
their names were requisitioned from the Employment Exchange and
the said appointment orders were passed by‘the competent authority
after considerlmg the recommendations 0f lh¢ Departmental Selcction

Committee. That the impugned orders were passed without affording

any opportunity of hearing to the appellants.

Learned counsel for the appellant has placed reliance on case-
law reported as 2004-SCMR-468 (Supreme Court of Pakistan) and

2003-SCMR-1126 (Supreme Court of Pakistan).

6. Learned Senior Government Pleader has argucd that the
appointment orders were made by violating the. settled procedure for
such appointments and. as such the same were rightly withdrawn.

Regarding show cause notice he argued that no such notice was issued

to the appellants.

7 We have heard arguments of learned counsel for the partics and

perused the record.

3. It is a well settled proposition of law that no one is to be

condemned unheard. The August Supreme Court of Pakistan has also

ruled in the judgments referred to above and relied on by the learned

“counsel for the appellants that opportunity i L.caring would be a pre-

requisite before passing such orders. In view of the afore-stated




Gircumstances we are constrained to sel aside the m'npugnpdmdus :
referred to above and reinstate the appellants in service with ‘clircc'l:icm"s-.i
to the respondents that in case they intend to proceeid ggainst tlm
appellants on any ground including non-observance of co‘dalé1’01'1'ﬁa.li§i‘¢§;‘
during process ol; their appointments then the appellants ‘be ai:::i’(nfclc’cvl"
opportunity ol-hearmo in the mode and manners prescribed by mlus and,_
there-after pass any order deem appropl-iate.' Alll the appeuls (uc
accepted in the above terms. Parties are left to bear théir own costsl”m, .

1T
i

be consigned to the record room.
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- Service Appeal No. {6 7 12015 @acw F%‘*"“‘!m'z. '

iy e ma.;&;ﬂ'
- Bi&l } ‘ ‘-‘ o LD, A ;:

O ~ U ,3 04 :
Arshid All S/o0 Muhammad Jan Pt MMGZ
Ex-Ward Orderly, THQH Samarbagh, District Dir Lower ';‘}ppellant ‘
VERSUS Vi
I. The Director General : g
Health Services, Khyber Pakhtunkhwa | f : ’

Peshawar

2.

The District Health Officer,

District Dir Lower. Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA _
SERVICE TRIBUNALS ACT, 1974 AGAINST THE IMPUGNED owmcr«:" :
ORDER DATED 24.07.2014 ISSUED BY RESPONDENT NO.2, WHEREBY THE = |
APPOINTMENT ORDER OF THE APPELLANT WAS UNLAWFULLY -
CANCELED  AGAINST  WHICH  APPELLANT PREFERRED A
DEPARTMENTAL APPEAL TO RESPONDENT NO.1 ON 06.08.2014 BUT THE L
SAME WAS REJECTED VIDE IMPUGNED ORDER COMMUN]CA!ED'.; Y
THROUGH LETTER DATED 17.02.2015. |

G A T A

PRAYER: ) L
On acceptance of the instant appeal, the impugned office order datt,d, o
24.07.2014 issued by Respondent No.2 and the impugned appellate order issued by | E

Respondent No.1 dated 17. 02 2015 may gxacmusly be set aside by 1emstutmg the -

appetlant into service with all back benetfits.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

14&8 That appellant is the permﬂnent resident of District Dir Lower and hab

;amed B. A qmliﬂmtmn (Credentials Annex:-A) and is registered wnhw

3/5‘




