BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL, PESHAWAR,

Appeal No. 902/2019

Date of Institution ...  05.07.2019

Date of Decision ...  26.06.2019

" Mr. Inayat Ullah, Musllm Sweeper (BPS-01) DHQ Hospital, Battagram

(Appellant)

ST
ia

VERSUS

The Director General Health Services, Khyber Pakhtunkhwa Peshawar and
others B _ (Respondents)

Mr. Mir Zaman Safi, | , a
Advocate. ' ‘For appellant

MR. HAMID FAROOQ DURRANI, CHAIRMAN

JUDGMENT
HAMID FAROOQ DURRANI, CHAIRMAN:-

1. The prayer of instant appeal is essentially to the effect that the
respondents shall consider the appellant for promotion/adjustment ‘against
any other Class-IV post while at present the appellant is serving as Sweeper
(Muslim) in BPS-01. The appellant has relied on the minutes of meeting dated
12.07.2006 regarding problems of Class-IV Paramedic employees. Inter-alia,
the )"decision was taken in the meeting to promote the Muslim Sweepers
against the existing vacancies of Ward Orderly, Chowkidar, Mali, Dai,-..AYa' and
other Class-IV posts on seniority basis and not‘a'tﬁo appoint the~ qulim

Sweepers against the posts of Sweeper in future. Reliance is also placed on

order issued by the Secretary to Government of Khyber Pakhtunkhwa Health .

Department on 16.02.2017. In the order it is noted that those who wers ...
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appointed as Muslim Sweepers before 12.07.2006 were entitled for
adjustment against the aforementioned posts without dis-turbing the  quota
reserved under the rules for appointment of Class-IV Government Servants

etc. It was, however, provided in the order that those who were appointed as’ _

A Muslim Sweepers after 12.07.2006 were not covered under the policy.

2. This Tribunal decided a number of appeals through judgment dated
13.12.2018 handed down in Appeal No. 639/201_7 (Lutf-E- Hakeem Vs. the

Secretary Government of Khyber Pakhtunkhwa Health Department and

'others) in terms that the cut-off date mentioned in the order dated

16.02.2017 and 12.07.2006 shall be treated as expunged. In the said manner

the benefit of decision made on 12.07.2006 as well as ‘oArder dated

16.02.2017 was to be extended to the Muslim Sweepers appdinted after -

~ 12.07.2006.The issue having been settled once by this Tribunal entails the

b

extension of benefits to employees placed similar to those whose appeals

| were decided, in affirmative, on 13.12.2018.

3. Learned counsel after arguing the case at some length stated that the
appellant would be satisfied at present in case he is conSideréd for bromotioh .
to a Class-Iv post other than that of Sweeper by the respondents in

accordance with law.

4. As the issue of promotion of Muslim Sweeper having been,ap'p.ointed
before and after 12.07.2006 has been repeatedly settled by this Tribunal as
well as the Honourable Peshawar ‘High Court, the respondents shall consider

the appellant for requisite profnotion in the order of seniority andfiHis_'_;E_:fi__,'

%y ow

otherwise eligibility under the rules.
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5. The appeal is accordingly disposed of. File be consigned to the record

room.

\
]

(HAMID FARGOQ DURRANI)
' CHAIRMAN

- ANNOUNCED

11.07.2019
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The appeal of Mr. Inayat Ullah Sweeper DHQ Hospital Battagram received today i.e. on
26.06.2019 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

1- Annexure-B and D of the appeal are illegible which may be replaced by legible/better one.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR :

APPEAL NO. ‘90% /2019

INAYAT ULLAH VS : HEALTH DEP1T:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Khyber Pakhtukhwa

O } 1 . Service Tribbunal

APPEAL NO- q lm 7 Diary Noéi ii _:_

Mr. Inayat Ullah, Muslim Sweeper (BPS-1), Dated g%’ -ga_g.;

DHQ Hospital, Battagramu.earsssereraraseraensearsracersararnrararanses APPELLANT ?
VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary Health
Department, Khyber Pakhtunkhwa, Peshawar.

2- The Director General Health Department, Khyber Pakhtunkhwa,
Peshawar. :

3- The District Health Officer, District Battagram.

4- The Medical Superintendent DHQ Hospital Battagram, District
272 10 =T = o RESPONDENTS

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST THE
IMPUGNED NOTIFICATION DATED 16.02.2017 WHEREBY THE
APPELLANT HAS BEEN IGNORED/EXCLUDED FROM
PROMOTION/ADJUSTMENT AGAINST ANY OTHER CLASS-IV POST
AND AGAINST NOT TAKING ACTION ON THE DEPARTMENTAL
APPEAL OF THE APPELLANT WITHIN THE STATUTORY PERIOD OF
NINETY DAYS

PRAYER:
. That on acceptance of this appeal the impugned Notification dated
16.2.2017 may kindly be modify to the extent that the appellant may
be considered for promotion/adjustment against any other Class-IV
post in light of the policy dated 25-07-2006 from the date when his
other colleagues were promoted/adjusted. Any other remedy which
Fﬁ\@dt@-daﬁws Honorable Tribunal deems appropriate that may also be awarded

DE%T@% - ;&x m favor of the appellant.
({ i_![SHEWEI‘H:

ON FACTS:

1- That appellant is the employee of the respondent Department and is
serving as Sweeper (Muslim) for quite considerable time efficiently
and upto the entire satisfaction of his superiors. Copy of the
appointment order is attached as annNexure vc.cvevereresenrerererarases A.

.qus-ga

oy
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2- That vide Notification dated 25.7.2006 the respondent Department
including autonomous institutions have unanimously decided that all
the Health Institutions should promote the Muslim Sweepers against
the existing vacancies of Ward Orderly, Chowkidar, Mali, Dayi, Aya
and other Class-IV posts on seniority basis and not to appoint Muslim
Sweepers against the post of sweeper in future. Copy of the policy is
attached as aNNEXUre .iuivesrereciesmsresrsniinirersarseserasssassnvnsrnnses B.

0) | ) mrotmmes
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3- That appellant in light of the above mentioned Notification dated
25.7.2006 applied for his adjustment/promotion against the class-I1V
post other than sweeper but no reply was received from the
respondent Department.

4~ That other colleagues of the appellant were filed writ petition No.181-
M/2013 before the Honorable Peshawar High Court Mingora Bench
and the Honorable High Court converted the said writ petition into
representation with the direction to Secretary Health Department to
decide the said Departmental appeal/representation in light of the
above mentioned’ Policy. Copy of the Judgment is attached as
ANNEX Ut vauansssnrarassassrsnssssssssssasasasstnsessaressararsssnsasasasssssnnsnns C.

5- That in response to the above mentioned Judgment the respondent
Department issued the impugned Notification dated 16.2.2017 where
in the Secretary Health i.e. respondent No.1 issued direction to the
concerned authorities to promote/adjust those Muslim Sweepers who
were appointed before the issuance of the policy dated 25.07.2006.
That feeling aggrieved from the impugned Notification dated
16.2.2017 the said colleagues of the appellant filed connected Service
appeals before this august Tribunal in title ™ Lutf-e-Hakim & others vs
Secretary Health & others” and the same have been allowed this
august Tribunal vide judgment dated 1% .,2 .20/4 . Copies of the
Notification dated 16.2.2017 and judgment are attached as annexure
................................................................................. D &E.

6- That appellant filed Departmental appeal before the appellate
authority for same relief granted to other colleagues of the appellant
but no reply has been received so far. That appellant feeling
aggrieved from the inaction of the respondents by not considering
the appellant for adjustment against the other class-iv posts
preferred the present appeal on the following grounds amongst the
others. Copy of the Departmental appeal is attached as
ANNEXUN Caunsunscasarsnsssnssnnnsnsansssnssnssesssnatsansssnssssesunrnnsnsnsnnsnnnns F.

GROUNDS:

A- That the impugned Notification dated 16.02.2017 is against the law,
facts, norms of natural justice and materials on the record hence not
tenable and liable to be modified.

B- That appellant has not been treated in accordance with law and rules
by the respondent Department on the subject noted above and as
such the respondents violated Article 4 and 25 of the Constitution of
Islamic republic of Pakistan 1973.

C- That appellant has been discriminated by the respondents on the
subject noted above and as such the respondents” violated the Rules
" regulations of the Provincial Government.



D- That the Notification dated 16.2.2017 of the respondent Depértment
is based on favoritism and nepotism, therefore not tenable and liable
to be modified.

E- That the impugned Notification is violative of Article 38(e) of the
Constitution of Pakistan 1973.

F- That the respondents acted in arbitrary and malafide manner by
ignoring the appellant from promotion /adjustment on any Class-IV
post in light of the policy dated 25.7.2006.

G- That the appellant is also entitle for the same relief under the
principle of consistency which was granted to other colleagues of the
appeliant.

H- That the impugned Notification dated 16.2.2017 has been issued by
the respondents in utter disregard of law and Rules.

I- That appellant seeks permission to advance other grounds and proofs
at the time of hearing.

Dated: 21.6.2019

APPELLANT
-7
YAT ULLAH
THROUGH:
NOOR MOHAM KHATTAK
ADVOCATE

(Mobile No.0345-9383141)
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OF THE !'in-iCL'J"i’iViEi DISTRICY

QUFICHAR  HMEALTH BATTAGRAM.
No. | . !/Dated jg/___z_,/_;/zm 0.
To, '
* M Inayatullah S/O Mohammad Ishagj(Late)
: Village Tiksi District Battagram
Subject:- ~APPOINEMENT ORDER.
Memo; ’

on 18A[)2.2('),l.0‘. You.are hereby appoi,nlcd as Sweepet BPS-01 (2970-90-5670) against the

vacant post
1.

Consequent upon the approval of Dephrtmental Selection Committee held

of Sweeper the the following tenms and dondition:-
You.will:be placed as Swecper BPS-01 (3970-90-5670) P. Month with other
facilitics-as permissible le to the Governnjent servant of the same scale.

2. Your scrvice will be, goveried under the: Govi: of NWIFP contruct policy 2005.

3. Your appointment will be. subject 1o provide Medical Fitness Certificale
(Hlealih & age) for Governinent Service from ‘Medical Superintendent DHQ
IHospital Battagrum.

4. [f you wish to resign from service, two month advance notice or to deposit
two maonth salary in lieu of.

5. Your setvice can be terminated at any t'ch with out any reasons by the
_competcnt'authoriiy.. '

6. You will be provided same facilities undgr C.P fund as admissible (o the
Government servant at the rate prescribed by the Government.

. You will notcontribute GP Fund and sha}) not b e entitle for pension and

. gratuity benefits.

5. Whera the employee remain absent with put leave fora period ol seven (07)
days he/she shall be deemed to have violated the relevant contract provision
and shall he terminated from service.

O, ‘Ihe Contract:employce shall be responsible for all utility bills and other

' charges of residential accommodation as is applicable 1o the same category of
salf, o |

10.  The Contract employee shall be subject tp all rules ol Govi: pertaining to 4
Civil Servant rules, in respect of efficiengy and discipline, conduct, liability tu
criminal proceeding ete and any special fuies, instructions issued by the
Health Depaitment specificd o employe¢ for breach of diseipline or
unsaljsfactory service. 'l*hé: Health Deparlment competent to terminate the
contract.employee without notice or co pensation, )

1}, 'No-contract émployee shall indulge in.any trade. business or occupation or
'any,aut.iviﬁies’,.which is-prohibited for a regular Govt: servant.

12. Spouse policy shalt.not be applicable to he contract cmployee.

13. -Yt_)ur-zippdintmcnt is purely temporary basis.

14, "NO TA/DA will be allowed for joining the duty of Medical fitness certificate.

LS.

I you. accept-the offer of appointment ot
to M.5 DHQ Hospital Battagram with in
“The officer will.be cancelled if you Fail t
mentioned period.

above terms and conditions, report
15 days of the issuance of this order.
y report for duty with in the above

\

Executive District Officer.
Ilealth Battagram.,
/ .

Copy lorwarded 1o the:-

No. SBF= /3

l. Dirlcct(n"(}cneraiHeahh'b‘eryices‘NWH’, Pdshawar.
2. District-Cpordination Officer Battagram.

3. District Accounts:Ofticer Batlagram. A

)

1,

‘Medical Superintendent DHQ Hospital Batt?

gram. [
5. Accounts Scetion office of the undersigned.

ATTESTED | renidlSZiim—

Executive District Ofticer,
}\Niz_lea!lhxﬁ:umgram.

m%@‘i’ B




. BELTER COPY OF PAGE-6

GOVERNMENT OF NWFP
HEALTH DEPARTMENT

No SOH-III/1-179/06 (Class-IV),
Dated 25" July, 2006

1)-  The Director General health Services, NWFP, Peshawar

2)-  The Chief Executives, LRH/KTH/HMC, Peshawar and ATH Abbottabad

3)- Dr. Muhammad Rahim Jan, Dlrector AdmnDirectorate General Health

- Services, NWFP, Peshawar.

4)-  Dr. Abdus Sabooh Bacha, Medical Supdt Hayatabad Medlcal Complex,
Peshawar.

5)-  Dr. Iftikhar Ahamd, Deputy Medlcal Supdt, Ayub Teaching Hospital,
Abbottabad. :

6)-  Dr. Farman Ali, RMO, Khyber Teaching Hospital, Peshawar.

7)-  Mr. Javed Khan, President Provl, Paramedical Association, Calss-IV
Employees, NWFP, Peshawar.

Subject: MINUTES OF MEETING REGARDING PROBLEMS OF -
CLASS-IV PARAMEDICS EMPLOYEES

I 'am directed to refer to the subject and to enclose herewith a copy of
minutes of subject meeting held on 12.07.2006, at 10:00 hours, under
the chairmanship of Secretary health, duly s1gned by all the
participants for further necessary action please.

For

Section Ofﬁ‘i\:er-IH
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BETTER COPY PAGE-7TO9

Subject: MINUTES OF MEETING REGRADING PROBLEMS OF

CLASS-IV PARAMEDICS EMPLOYEES

A meeting on the subject was held under the chairmanship of Secretary

Health Department Committee Room of Health Deptt: on 12/07/2006 at 10:00

AM.
2-  The Following attended the meeting:
1-  The Director General health Services, NWFP, Peshawar.
2)- The Chief Executives, LRH/KTH/HMC, Peshawar and ATH
‘ Abbottabad.
3)- Dr. Muhammad Rahim Jan, Director AdmnDirectorate General
Health Services, NWFP, Peshawar. '
4)- Dr. Abdus Sabooh Bacha, Medical Supdt, Hayatabad Medical
Complex, Peshawar.
5)-  Dr. Iftikhar Ahamd, Deputy Medical Supdt, Ayub Teaching Hospltal
Abbottabad.
6)- Dr. Farman Ali, RMO, Khyber Teaching Hospital, Peshawar.
7)-  Mr. Javed Khan, President Provl, Paramedical Association, Calss-IV
Employees, NWFP, Peshawar. ‘ :
8)-  Mr. Naseer Khan, General Secretary, Provl, Paramedical Association,
Calss-IV Employees, NWFP, Peshawar.
9)-  Mr. Hakim Jan, General Secretary, Provl, Paramedical Association,
Calss-IV Employees, Hayat Abad Medical Complex, Peshawar.
3-  The meeting started with recitation of the Holy Quran.
4-  The Chair welcomed the participants.
5-  The demands presented by the Provl, Paramedical Association, Calss- IV
Employees, were discussed in detail and the following decision were taken.
1. The Association demanded that service structure for Class-IV employees
Paramedical employees, may also be framed.
Decision

It was decided that the Director General Health Services NWFP will come up
with a self contain case with full justification. The demand will be
recommended and will be forwarded to Finance Department.

ii.  The Association demanded that Contract Policy may4\be implemented in
Teaching and all other Health institution of the Province.

Decision
It was decided that the Director General Health Services and all the Chief
Executives of Health Institutions may be directed to implement the Contract
Policy of the Provincial Government and all other relevant instructions in letter
and spirit.



iii.  The Association demanded that children of retired Class-IV paramedics
employees may be given preference when appointments are made against -
the vacant posts in Health Instltutlons

Decision

It was decided that instructions circulated by the Health Department vide letter
No. SOHIII/7-350/95-1 dated 01.11.1997, may be followed strictly. The
Medical Supdt. Khyber Teaching Hospital, should submit a report w1th1n
fortnight in this regard.

tv.  The Association demanded advance increments on the basis of higher .
qualifications for Class-IV paramedical employees.

Decision

It was decided that instructions of Finance Department, in this regard will be
implemented strictly in all Health Institutions.

V. The Association demanded relaxation of science subjects for admission
in different health technology courses, for Class-IV paramedical
employees. : :

Decision

It was decided that if any Class-IV paramedical employee has completed the
required qualification for admission in different health technology courses,
according to the prescribed criteria, may be allowed to participate in the
examination of different health technologies, conducted by NWFP, Medical
Faculty, after completion of all codal formalities.

vi.  The Association demanded that all Class-IV employees méy be promoted
to Class-III posts, existing in different Health Institutions.

Decision
It was decided that Class-IV employees may be given preference while filling
the posts of promotion quota for 33% Selection Grade for Class-IV paramedical

employees.

viii. The Association demanded Dress/Washing Allowance for all Class-1V
Paramedical employees.
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Decision

It was decided that the Director General Health Services, and all Chief
Executives should submit a self contained case with total strength of Class-IV
paramedical employees and propose Dress/Washing Allowance for Class-1V
paramed1cal employees required to be considered with full justification.

1X.

The Association dernanded that the Muslim Sweeper in each Health
Institution may be promoted to the post of Ward Orderly, Chowkidar, |
Mali, Dai, Aya and other Class-IV posts on seniority basis in future; only
sweepers may be appointed against the posts of sweeper.

Decision

It was decided that all the Health Institutions should promote the Muslim
Sweeper against the existing vacancy of Ward Orderly, Chowkidar, mali;
Dai, Aya and other Class-IV posts, on seniority basisand not to appomt
Muslim Sweeper against the post of Sweeper in future.

The Association demanded that 8 hours duty may be taken from Class-IV
paramedical employees as per rules and they may be granted leave
according to rules.

Decision

It was decided that instructions of Government regarding duty hours
should be implemented in letter and spirit-and requests of Class-iv
employees for grant of leave should also be considered on merit and
according to rules. However, Heads of all the Health Institutions are
advised to keep a vigilant eye on the performance of Class-IV
paramedical employees.

The meeting ended with a vote of thanks by the Chair
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SOVERNMENT OF NWFP 2%
HEALTH DEPARTMENT

. No. SCH-IN1-179/06 (Clasa V)
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\e Director General Heallh Services, NWFP', peshawar. = . .
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Mr. Javed Khan, President, Provl. Paramedical Assoriation Class-V
Employees, NWFP, Peshawar. ‘ ' L

MINUTES OF MEETING REGARDING PROBLEMS ‘
OF CLASS-IV PARAMEDICS EMPLOYEES.
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Subject: MINUTES OF MEETING REGARDING PROBLEMS ™
- OF'CLASS-.IV PARAMEDICS EMPLOYEES. . i
- A meeting on the subje_ct.wgs held under 'the.'ch-airma'n"ship of Secretary
Fleaith Lepartment in Committee Room of Health Reptt on 1210772006 at 1050 AM
2+ The following attendeq the meeting: o )
1) M Abdus Samad Khan;;Secretary o Govl, of NWF2 Meallh Deptr,
2)_ Prof. Abdus Samad Khan, Chief Executive, Gowl, Lady Feading
‘ HMospital, Peshawar. o : ‘ o '
3) Dr, Muhammacf Rahim Jan Afrigi, Cirector Admn,, Oirectorate Gongal
Heailth Services, NWEP, Peshawar _ o ‘ : '
4) Or. Abdus " Saboonh- Bacha, Medical Supdlt, Hayatabad Pl
Compiex, Peshawar o ' . L '
S) O Ifikhar Ahmad, Deputy Medica| S'updl._/—’\\_/ub Teaching ISR
Abbottabad. ‘_ o ;
- B) Or. Farman All, RMO. Khyber Toaching Hospital, Poshawer
7) Mr. Javed Khan, President, Provl, Paramedical_Associanon Class v
Employees, NWFp: FPeshawar, S
8) Mr. Naseer Khan, Generai_.S'ecmlar'y, Provi, F:‘ur.‘amod‘igzai AGSDE0
CClass-lv Empioyees NWEPR Boushawe _
Y M. Makim Jin, Gul‘!n:-ffé!,Eie.::rc:l;‘:r},'. Py, .!".-.u‘::.:-n;r.-'n:lir::-_;ai ABGaC o
Class-Iv Employeea !~iayataba;l Madhe sl Compiny, !i*c,ys;r“.a_\..v;~u'
3-« The Moeling slarted wil recitation of (he Maly Quran
4" The Chair Wwelcomed the participants.
&-: The demanas presented by’ the Prov| Para'médicai Association Clasa
' Employees, were discussed in detail ang the follow:ng :iecisior:._\.fve're takan ;
i) The Association demanded " that - se vice | sructure: for Claas.p
paramedical employees, may alsc be framed. "
Decision - .
It was decided that the Director Gengrat Health Servicas NWEP il core ::
LD with @ self-conlain case wiih full justification. The demand will o _ i
recommended. and will be forwarded 1o Flnance Departmant,. X
i} The Associa ion demanded that Conlract Poticy haEy be 'E'm'sp.llen".c-mé-r-;‘-w:: e o } i
Teaching and. all other Health institution of (e Province, Cob
Decizion - o Lo : ' ) ' ‘
Wwas decided thal the irector Genera, Healin WDETILEs, anel o EALCIOI YN _ ' . | T,
Execulives of Fleallk Ansiitutions may be dirscled [ immiamons !i.i-'{-: ‘ ‘ 3 . ']
.Corjﬂ'r'a; Po_licy of the 'A,E'u:o‘\.'iﬁcia: Government and civer celaviy : '1
instructions in ieiler and spirit . . L iﬁ‘ ak
s e o . ’ I 3
.... - v ) . L - i
P R «TED
o/l nley R , | e B :
Tk . ATTES

:

 ATTESTED
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Q_'L) Ihq Assacialion demanded (1 chikdren ol veliiog Clinsdvo o0
_Raramadie:| eNIployees imay be giver '|',>|',:ft.'|'1:|"u,:c~': WO Dpfomntments e :
made agunns VEICEN Donls in el Fastlomien s, , o @
Decision oL . ‘ : o
It was decided that inslructions circulated by the Heallly D@aﬁrtn’mn!'v\dv:
llett-er No-.‘ SQHlll/7~350/95-l~dated 01.11.1997 may be followed slrclly
The‘ Medical _Supdl.,ﬂ Khyber Teaching Hospilal, should ‘submit a report
‘within fortnight in this regard. : S >
R cv) T‘hle Association Vdemanded'advance increments on the basis of higher
’ - qualificdtions, for Class-1v paramedical employees, '
Decnsion _ .
It was decided that instruclions . of Finance Department. in this régar‘d will
 beimplemented strictly, in all Health tnstitutions. -
V) The Assccialion demanded relaxalion of science subjeéls for admission.
4 N different  heallh. lechnology  courses, for "Class.iv paramecheal
PR ‘employees. ~ ‘ '
IW'was decided thal if any Class-IV naramodical avployee has compiel el
the  required qualification. for admission in (iffecest hoatiin fechrcogyy,
courses, .ccording o the prescribad criteria, may be  allowed o
parlicipate in the examination of different healih technelogios, conauead
Dy NWFP, Medical Faculty, aiter completion of all ¢oda! formaiiiies., .
Vi) The Associalion deimanded. thal all Clagise v 'l'»':a‘||;')|(,~;\:1:.:5,' miy e
promoled lo. Class-ill posls, existing i (,!illae;':n11'-:|-||,,r:|1|'I“|-1:1:51|1|,11|sms.
"Becision
It was decided thal Class-1v emplo‘ye‘es may be g':'ven'pcer'ereﬂc_e' whily:
fiting the posts of proemation quota as per rules. :
vil) The Association demanded for 33% Selection Grade for Class-iv
paramedical employees, ' '
Decision
It was decided tha! the demand of 32% Se!églion Grade will be included
in revised service structure of Class-iVv paramedical employees. '
,/‘_,‘i - . .

LY~ i) The Association demanded Oress/Washing Allowance for alt Class-1V
paramedical employees,
(>( ' "
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JUDGMENT SHEET. g
~ INTHE PESHAWAR HIGH COURT,
MINGORA BENCH|(DAR-UL-QAZA), SWAT

" {Judiciai De partinent)

‘ ; S WRNoMIMA0B . v C-

’ i
JULIGNMENT

k
z

Date ofhearihg' 24.01; 0 N

Petitioners: (Ammullah and oncxs) by ,
M1 WNoor I\/Luh \mmad I\]V\Lta\\, Adv«)mLc.,

Respondents: (Addmomﬂ Clitef Scmetaty 1'/\1 A LK!.;) by

M1 Sabir ghan, AAG.
i

MUSARRAT ?‘ﬁLﬁLﬁ Ve Thi'oﬁgh this si.ngle:

judgment, we intend t¢ dispose of the instant Swrit

petition as well as thé% connected W.P No. 510-M/
[

: i : . ‘
2014, WP No: 450-1\{5;‘205 and W.P No. 551-M/

2015 as ’IH hc Ak \ttms Hnvolve common questions of

law and facts.
Jl _ o
Grl :ev*mce >f the present writ petitioners’
Cod S :
is that they were épp(}intei as Sweepers (BPS-1) in

[\

Health Department , Bajau r Agency vide ovder dated

20‘.08.2003' and sinceithen thcy are 1ookm for thewr

plomouon to higher pn)sv oF (,hs% IV despite they

moved a departmental appcal to the high ups in this.-

i
i

regard. They have prayed this Court that, "being

4
i

eligible ahd'quaﬁ‘ﬁtdii, ‘e be promoted Lo the 28
: :
i

posts of Ward Order!éy (BI'S-2) vecently advertised




-
el

O

IR
Pelitioners 1
were also appointed as §

Timergara, Dir-Lower in 2009 and now they zi-re

seeking their promotion to the 12 posts of MWaid

O}‘derly//\ttgndﬁhts (BT-'SZ-Z’.‘) recently created. by the -

! ' ' i :
Health Department vid?e notification “bearing No.

BVIED/A4£8/2010-1 1/9C LTI dated 10.04 2014,

Similarly, petitioners in W.P No’,::.‘ﬂ‘f.SO_--

M/2015 have asserted

(it they were .appoinied as

Muslim Sweepers in Said 1 Teaching I—lospital,éSaidu

Sharif Swat but despite clear cut policy of the

Government  of Kidber - Pakhtunkhwa & Health

Department  notified | vide No.SO.,‘I—I—I‘TI/l-l'79/06
dated 25.07.2'0'06, they nre .n-otA.'kgi{/:en a chance of
promotion to 54 va
Chowlkidar, Mali, D '
prayed for their prom
postd on ‘the bhsis| f the'.i;; s'en.i'ority as lpcr

Governinent policy.

Petitioneis Muhammad Taq and 11

3
i
'
i

olhers in their petitiofq bearing W.P No. 551-M/2015

have averred that th
Sweepers in DHQ L
and according to Government Policy of Health

Department, all the

nOWER No. 310-M014

vieepers in DHQ -I.-'Io:z'.piil‘al :

it posts of Ward Orderly;

oliyn to the mentioned vacant

ey were appointed as Musiim

losHital Timergara, Dir Lower -

Muslim Sweepers in Health

4, Aya etc. Petitioncrs have




a

R

. -
i i ~‘ "‘! /

petitioners respondents Nu
3] s l

Government regarding 'nomouon of

© and iheu claim for piomonor falls

Departmént shall be pfofioted. Lo thc »acant prosts af

h]
i« i

Ward Order]j, 'Clvlowk

employees on’sentority}be sis > and no Mushm s all L

-

appointed aga_inst the |post of swcepel i Lutuu,

Petit_i'oners have ﬁnth T aqscued LI

Depaximent, m deloganon of the po[ic_y, advc-';{rtised

28 posts . of .Cla I\; and while ignorim.r; the

7to 14 welc appuntcd

which is ilegal. Pet]tlone s have

playeu iol the_'n.:

promotion on scmonﬁy i_a‘asAs n
. i
and policy of the Provmr‘iial Government,
oot o ' '
A § . .
3. Learned caunsel for the petitioners
hotly argued the case ald inter alia, submjtied that
N ‘
n :

there is 3 prdper! 1?-§oli:y of the Provincial®

lhc t,\mtmﬂ
H

Muslim Sweepers wiiichinezds to be acted upon by ..

the Health Department inllet er and spirit. -
o |

4, Learned AAG. and learmned counsel
! ‘

. i A
appearing for private tespendents, contended that

actualiy there is no policy regarding promotion of

Muslim Sweepers in the ficlc and ()

i
{
{

1€ one referred to

‘ . N . . l . ~ .
by the petitioners 1s in fiiict minutes of a meetmg.
. i
|
Further contended that pef;m:mners are

within the terms

v, Malj and Gther Chss l\f

the JIcalth

accordance with law

civil servants

i




of promotion ‘from thc'n v:USt ng posts (swecpels) to

and conditions p‘f__the_ir servic‘ thelefom hese wilt

petitions are not maintainab ¢ before this Court.

5. Ar guments ‘heajd and récord pm'usc-:d.'? i
6. in essence case ¢f the pmtxonms 13 *Lim :

1

other higher Dosts on the s;ut ngh of a Govcmmt nt
: i . .
policy per their stance. S Sincs, promoi'.l_on“ IS onc:, of

the ternis and conditions of civil service and

jurisdiction of this Courf 13 clearly barred under

Article 212 of the Constitution in the like matters,
however, keeping in view th: peculiar clreumstances -
I o _
. | : g
of the present cases alnd judament dated 13.10.2011
rendered by this Coutt i ar identical W.P No. 102/
2011, this Court deeltns t proper to convert all these -7

! . 14

petitions into represents tions and send the same Lo

the competent authorityifor consideration.
7. Tn view of the above, the instant Wit
petition as well as thel comected WP No. 510-M/

2014, W.P No 450- [\1’7015 and W.P No. 55! M/

2015 are convertcd into ‘epresentations. Ofﬁ(,c, 1S

directed to send . he criginal  petitions 10 the
| -
I

Secretary  Health, | Ge vernment  of Khyber

Pakhtukhwa for decidiag he matters in writing with

reasons positively withir. -a period of one month

from the date of acc:!p of this' judgment under

it
WERE 1B At I Airafioh 1ok otines 1Y Por Aatibiow! Unrd S igtarp A 10 n.Jnlu.nl
’

l,;, \ql'}'rsv 4 T ‘Q’Te "‘rg“ f?f: &’vﬁj
b ‘&\
o b 8 WJE

4




ST AR A ARSI U BT A e ek ey e '

A ; ¢
s -
. . . . v [N
S . R
intimation to (he Additicnal Registras, of this Court,

Office is further directec to retam copies of the writ

petitions for 5_1‘ecord. F 1 writ peutlons are dlSDOobd' S

B e I e

' R . . ’t' : ’
of accordingly. 4 ?
Announced. ‘ o
Dt 2 4.01.2017 : -
' 5/"”//'/// //’/c/’. —
J/ e
LS // / |
' ‘ :
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GOVERNNINT GFIFHYIER PATUTTUNIOIWA
TEATTI R AT RO,

MO SOMALIMY 112017 {Gon: Mibe)
D.\Lml Peshawar the 16" Februaty, 2017

WHICRIZAS allenlion iz inviled o the minules of the meeting dated 12.07.2006
held under the Chairmanship of Secrelary Heailh Khivber Makhiunkhwes circulaled
ity Govt of 1Khyber Pakhtunkhwa Heallh Department lettsr Mo, SOE-IN-179/06

(LN dated 25.07.2006. Extract of e decision aken in lhe meeting is
reprodiead bolow: -

decided il sl the Feallth institctions showd promote the Muslim
Againsl oxisting vacancies of Ward Orderly, Chowkidar, Mali, Dai, Aya
ss- posly, on sentovity bagsis and nit

s aninl the post of Sweapers in fulm(‘

o appoint Muslim

ARTOWTHEREAS he above decision was alon aflimad Dy the Hon'hle Pashawar
Phicds Clonet e

shavear vide judgment dabed 27 052008 in Wil Poiilion Ho. 290+

Tilled “Maor ul Camar S5 Shams ol Quimar fustim Sweeper TEHO

Plospdad Shobeodae, st

ol Charsadda & 9 athers versus Govl of Khyber

Pakhlomibes | esaith Depahnant & olhers.,

WA THEREFORE in nursuanse of the above dac

ion tnkanfudgment of he

Ciewrnie ol b s o

3 inai hese who woere apeoiinted 85 Musim
Swesopos before 12072006 are  enlilled o adjustmznl agamst the
almementioned posis withoul disturbityg the quotas reserved under the Rules for
LI[Z-]'J'-.');l!IiI\l“.‘:I\i ol Clazs-V Gowvl, Servants

Pletivn/lnes

seitaledfiecensed civit servants ele. Howdver hose who werg
peiniod s Musiin Sweeper afler 12.07.2006 in

devasbandjndemumel o ol covered nnder the palicy.

violalion o the above

SECRETARY TO GOVT OF KHYB ER PAKHTUNIKHWA
FIEALTE DEPARTMENT.

WL,
grhlurkhmwie,

Ak Facadinal ko upiltal Direcl

b Denuen Binistor Piendih, Khyboer kel
Ay Vel Ehyhor Pakbioskiwas,

| Feineial Bresident Paramedical Class-1V Crploye

sinlion, LR Pashawir,

<

DIRECTOR M\ or

[\l,).l__ ¢ <: ‘4‘ ‘-\ -:

Copy is Torwarded Lo the:-

Al Aveney Surgeons in TATA/TS.
AN Medical Superintendents in FATA

For information and further necegsary achion.

ATTES TED

anct chiildren of

i
1

AL I‘H SERVICES FATA, Pi.SH/\\/\l AR

/372017
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bearing

No 726/2017 ﬁled by

filed the present service

by Abdur Rehman (18).

filed by Shaly Khalid bei

T T(2). bearing No641/2017 filed by Sahib Ullah (3). beating No.
642/2017 filed by Akhtar
| Dilawar Khan (5). bearin

: _(6). bearing No'.645/201

Balkht Shf-xh Zeb (9) be'l

‘ by Sadiq Muhamma!d (
Rehman (14). bearing N

N0.654/2017 fi
(19). bearing No.725f/20
ﬁled by Mll"lj ud Dm |

Ullah (23). bearlng No.7

‘same law, facts and circy
The 'appellant, W

DHQ I Iosp1tal Timergr:

Rasool (4). bearing No.643/2017 filed by

7 filed by Khyal Muhamnnd (7). bumnfr

No. 646/7017 filed by Siraj ud Dm (8) be’umg No 647/2017 filed by

rng No 648/2017 hled bv Balxhlun l\han '

i
(10). bearing No. 649/2017 filed by Gul Saeed Khan (11). becnmgD :

}

No. 650/7017 filed by Kmayat Ullah (17) bearing No. 631/70 7 Ill(,dA ‘

13). bealmo No. 652/2017 ﬂled by bd[cl
0.653/2017 filed by Shams ul Islam (IS).

led by A:ftab ud ,Dil% 16) bearing No.

655/2017 filed by Muhammad Haq (17) bearing, No 656/2017 il]Lcl

bearing No. 724/2017 filed by [smail Shah
17 filed by Réhmat All Shah (20). Bearin'g
Gohar Réhlﬁan (21). bearing Nq_.-727/20-17
22). bearing No. 7281201 7 ﬁ.led by Habib | |

29'/20'17 fited by Umar I—Iaki‘m (24). bea.ring

1 No. 730/2017 ﬁled by Shahid Hussdln (29). “bearing No. 731/7017

ng identical in nature, havmg 'c‘tl',lS(')lT'l'l’OlTl Lhe.

mstances

ho was appointed as Sweeper (Muslim) at

a District Dir L(_)WG:r;in the year 2009 ‘has

appeal u/s-4 of Khyber Pakhtunkhwa Service
Tribunal Act 1974, a?gainst'the'ord.ef dated 16.02.2017 of. the

respondent No.1 whereby the respondent department accepted the

2 No. 644/2017 filed by Hamid ur Rehman |




nght of Mushm Sweépei‘S'appointed before 12.072006 for-, their

- '1d]ustment acramst the post of Ward Oldel Y, (_,hOWkld’ll Ma.li_,_Da’i; |

Aya and othel Cl'\SQ-IV posts on senlol 1ty baSLS and theu,by dcpl 1v<_d N

the Muslim'’ Sweepus appomted after 12. t07 2006 to be "Ld_}LlStC.d aq,

such.'Learned counsel f01 the appellant mainly 'ugucd that the

impugned order 1sla sheer example of discri'minatory- treatment to

Muslim Sweepers appointed as such after 12.07.2006.

4. _On the other hand. learned Additional A'd.vo"cat_e (:c,nc,nl
defended the impugned 'ordeb;‘ on thg é’l'o.und-' 'thét the aﬁpeHanL
. 'l]ill]lseif was appointed as MuslimSWeeper in viol‘a'ti'on of policy.
decision dated 12.07.2606.

5. Arguments heard. File perused.

\o 6. The respondent department vide its policy decision dated
' @ 12.07.2006. decided that all thé_ Health Institutions 'éhoilld promoté

the Mushm Sweepels against the cmstmo vqcancncs of W'nd'

Orderly; ChOwkidl Mali, Da1 Aya and othex Chsa 1V posts oin :

H

l
seniority basis and not to appoint Muslim Sweeper agamst_the post

of Sweeper in tluture.
7. 1t was due 1o the violation of policy decision ddtéd 12.07:2006 |

that. many Muslim Sweepers had to-knock the door of Ai'-lon'b'l(-:

Peshawar High Gourt.. The violation of. policy decision -led the

S respondent depagtment to the issuance of fresh order’ dated

16.02.2017 made partially impugned in the present service appéal.

8. Upon the! examination of the impugned order. * dated

1 16.02:2017, this Tribunal came to the conclusion that the same is




N :‘alxo m vnolcmon of

duoadmo 1o the pol

Muslim chepers W

POsts.

9. _Jf.mpugned orde!‘

the appeliant from his

| the 'reason Lhat he

l 2 (7 700( lhIS Tnbun

\,

dlscummalmy tre

at_ment

L0, Resuitantly this
/ E2'.O7.20,06 as 'mentione

shall be treated as expu

connccted service appea

|
|
are acceplcd in the abc

di Irected to take strict c;i'sc

| inducting Muslim Sweepe
|-
[2.07.2006.par ties are left

[ {0 Ihc 1cc01d 100m

e

/x\hhmd Hassan)
Member

—————

pohcy dec;s

lcy de01510n dcxtcd 12,

ould have to be

adjustment against other (|

Was  appointed

Tribunal ho|qs
ed in the impugned order d.

1ged. The pregent SCIvi

lOI] datc,d I') .0 /”0(() in

as- mubh as-

O72006<Haduﬂbdeihc

adJusICd against othc; C lasx I\/.

dated 16.02.2017 has the C[‘I“ect'61_":deypl"iving.;;‘

1§51 'I"o I

SASS-IV post |y

“48 " Muashim bwwpu aftu‘

al is there‘fc)r of lhc L()ﬂ\fd(.l(,d oprmon that

was mu out to the-

appellant,

“thal the

cut off date

e
dated | 0.02.2017

fee appeal alongvi

S as mentionc'd m p

ﬂm—;? of Lhtx Judumc

ve ‘te‘rms'. Jhc uspondml dcpditmcn[ i

plmary achon dndmst thosf 1c,sponmbfc [or |

IS in v101a110n of the policy decision dageq f'

!
|
i
i
I
!
i
to bear their owp costs. Ile be consigned !

Mem ber

gl ///7




“The Director aenera! Health Services,
h/ber Pakl 7tur'khwa PeshaWar

Subject: DL’PHRT/MENTHL HPPEHL FOR F)DJUST/}’IENT HGFHNST‘
ANY OTHER CLASSHIY POST

Respected Sir, .

. [t is most humb/y stated that [ am serving as §weeper
~,‘A-(/}4usrm) beFore your good self at DHQ ", Hospztal Battagram since.
..-l207O quzte eFFc:ent/y-ana’ upto the entire satisfaction of my
. superiors- Durmg my so many co//enges were adjusted against other
class=iv posts on the directions of ‘the Honorable PéshaWar Hz’ghi
Court, and- the august Khyber Pakhtunkhwa Service Tmbuna/

" Peshawar- Res,oected Sir | am- the similar employee and | am also

entitle for adjustment against any ox‘:her class-iv post under tne'

‘prmc;p/e of cons:stencg, therefore, [ may a/so be s;m//arly treated by'

- adjust/ng agamst the said other class-vi posi:

It is therefore, most humbly prayed that on acceptance OF
this Departmenta/ appeal | may very kindly be aa’/usted against any
'-other class-iv post Ie: ward. orderly, thowkidar and Mali Any obher
_‘-'remedy wh:ch your 9ood selF deems Fb that may a/so be aWarded

favor of me-.
Dated: 12-03-2019-

_APPLICANT

-

/NA-VY/‘??;'.U_L'LFJH, (Sweeper)
DH® Hosﬁita/ Ea'{;bagﬂyr*am-‘
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OF 2019

Ppo

(APPELLANT)
(PLAINTIFF)

];w;/gf A

(PETITIONER)

VERSUS

(RESPONDENT)
(DEFENDANT)

Wb Fpeast ] LA

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. /-~ /2019

OFFICE:
Flat No.3, Upper Floor,

Islamia Club Building, Khyber Bazar,

Peshawar City.
Phone: 091-2211391
Mobile N0.0345-9383141

CLIENT
4
ACCEPTED
NOOR MOHAMMAD KHATTAK

SHAHZULLAH KHAN
&

/

MIR ZAMAN SAF
ADVOCATES

Frrbprects /sz/ |



KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No. Zé{ Z,é/ST Dated /L; ;5 a0

To
The District Health Officer,
Government of Khyber Pakhtunkhwa,
Battagram.
Subject: - JUDGMENT IN APPEAL NO. 902/2019. MR. INAYAT ULLAH.

I 'am directed to forward herewith a certified copy of Judgement dated
-26.06. 2019 passed by this Tribunal on the above subject for strict compliance.

Encl: As above \

REG]STRAR"
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR. .



