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¢ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal N_o. 856/2019

Date of Institution ...  20.06.2019
Date of Decision ... = 13.01.2022

Islam uddin, Ex-Chowkidar Government Primary School Ilamgudar Bara District
Khyber. o (Appellant)

VERSUS

The Secretary Elementéry and Secondary Education (Merged Aréas) Khyber

Pakhtunkhwa Peshawar and others. S (Respondents)

Yasir Saleem,
Advocate ' : For Appellant

Muhammad Adeel But,

'Additional Advocate General ‘ For respondents
AHMAD SULTAN TAREEN CHAIRMAN

'ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)

!

JUDGMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):--  This single judgment

shall dispose of the instant service appeal as well as the following connected

service appeals, as common question of law and facts are involved therein:-

1. Service Appeal bearing No. 759/2019 titled Jamal uddin

2. Service Appeal bearing No. 760/2019 titled Wajiuddin

02. Brief factsvof the case are that the appellant was apApointed as Chowkidar
in Educ_ation Departrhent vide order dated 31-08-1999 after observing all the
codal formalitiés. The appellant performed his'duty for almost 20 years. It V\;BS in
2017, when salary of the appellant was stopped and later oh‘was dismissed from

service vide order dated 25-01-2019. Feeling aggrievéd, the appellant filed
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departmental appeal dated 20-02-2019; which was not responded within the
statutory period, hence the instant service appeal with prayers that the impugned
order dated 25-01-2019 may be set aside and the appellant may be re-instated in

service with all back benefits.

03. Learned counsel for the appellant has contended that the appellant has
not been treated in accordance with law, hence his rights secured under the law
has badly been violated; that the ihpugned order is against law, facts and norms
of natural jusfice, therefore, not tenable, hence liable to be éet aside; that neither
any inquiry was conducted nor the appellant was afforded opportunity of defense;
that no charge sheet/statement of allegation or any show cause notice was
served upon the appellant and the appellant was condemned unheard; that the
appellant has not been afforded opportunity of personai hearing before awarding
major punishment of dismissal from service; that valuable rights have been
accrued in his favor, which cannot be snatched away through such impugned
order; that the inquiry officer suggested penalty of compulsory retirement from
éervice, as is évident from the impugned order, but the appellant was awarded
with major punishment of dismissal from service without giving any reasbn, SO
é impugned or'derv is defective and liable to be set aside; that the appellant has
at his credit a spotless service, who never committéd any act of misconduct and
was appointed throqgh a legal process and received salaries for almost 19 years
and the principle of locus poenitentiae strongly favors the case of the appellant;
that it would be un-just and illegal to remove én official from service without
observing the formalities as pre;scribed in law; that the appellant was illegally and

un-lawfully dismissed from service, hence needs interference of this tribunal.

04. Respondents were given several opportunities to submit reply, but they
failed to submit reply, failing whiéh, their right of defense was struck off, but the
impugned order alone would suffice resolving the riddle. The impugned order

would suggest that appointment of the appellant as Chowkidar is not disputed nor
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is declared as fake. It“ié“éiéd"hét d|sputedthat the appellant served for almost 20 .

years against the post, receiving perquisites and privileges of the post ffor,‘,;;ti_.j_‘t}_e.
entire period. The issue surfaced during checking of Master Payroll, when the
assistant district.education officer came to know that the appellant holding
personal number 00412704 is drawing pay with effect from 31-08-1999 at
Government Primary School Illamgudar Bara, District Khyber, where there is no
sarfctioned_ poét of chowkidar occupied by the appellant, hence pay of the
appellant was stopped and his name alongwith personal number was published in
leading news papers dated 27-'05-2018. The impugned order further revéals that
the competent authority constitutéd an inquiry committee on 28-09-2018 and the
committee recommended compulsory retil_'ement but not agreeing with suggestion
of the committee, the competent authority himself conducted inquiry dated 22-
01-2019 and dismissed the appellant from service vide order dated 25-01-2019

within three days.

05. We have observed that personal number is issued by the Account Office

against a_segular sanctioned post. Similarly, pay is also released against a

sangkitned post and as rightly argued by counsel for the appellant that as per
practice in vogue in Education Department, an employee is appointed against a
sanctioned posf and is deputed to serve in anther station in exigency of sérvice,
but is supposed to draw his salary against his original post. It never happens that
any of the employeeé could draw salary without sanctioned post for long 20
years. Same is the case with the appellant that he was appointed against a
sanctioned post after observing all the codal formalities and being an illiterate
individual, he served, where he was deputed to serve and once he was allotted
personal number by Acc;ount Office against a sanctioned post, he started
performing his duty and started receiving his salary. It was not- fauif of the‘
appellant, if he was deputed to serve in a school, where sa_nctiohec'l post of

chowkidar was not available, nor was it an act of misconduct, rather it was due to



reckfe;s approach of the reépéhde_nts finding an irregularity after 20 years, for
which ‘the‘ appellant shall' not suffer. The in%pugned order would suggest that the
appellant was dismissed from service without affording him opportunity of
defense, as no charée sheet/staterhent of allegation or any showcause nétice is
mentioned to be served upon the appellant, nor any regular inquiry is mentioned
in the impugned order. The Supreme Court of Pakistan in its judgment reported
as 2008 SCMR 1369 has held that in case of imposing major penalty, the
principles of natural justice required that a regujar iﬁquiry was to be conducted in
the matter and opportunity of defensé and personal hearing was to be providéd
fo the civil servant proceeded against, otherwise civil servant would be
condemned unheard and major penalty of dismissal from service wduld ‘be
imposed upon him without adopting the required mandatory procedure, resulting

in manifest injustice.

06. Record would suggest fhat the appellant was appointed against a
sanctioned post after fulfilling the codal formalities back in 1999, which is not
disputed but"his dismissal through a summary trial is against law as well as norms
ural justice. Since the appellant served against the post for almost 20 years.
and developed vested rights over the post, which cannot be taken away with a
single stroke of pen for no fauit of the appellant. The Supreme Court of Pakistan
iﬁ its judgment reported as 1996 SCMR 1350 has held that authority having itself
appointed civil servant could not be allowed to take benefit of its lapses in order
to terminate service of civil servant merely because it had itself committed an
irregularity in violating procedure governing appointment and an employee could
not be blamed or punished for the laxities on part of the respondents. The order
affecting the rights of a person had to be made in accordance with the prinéiple
of naturél justice, order taking away the rights of a person without complying with
the principles of natural justice had been held to be illegal. Government was’ not

vested with the authority to withdraw or rescind an order if the same had taken



legal effect and created ‘certain legal“rights in favor. of the appellant. Reliance is

place on 2017 PLC (CS) 585.

07. We are of the considered opiniori that the appellant has not been treated
in accordance with law and was dismissed from service for no fault of him. The
appellant served for-almost 20 years with the respondents and now is reaching
his age of superannuation and at such a belated stage, penalizing him for a fault,
which has not been committed by the appellant would result in manifest injustice.
The order of dismissal appears to be arbitrary and without lawful authority, which
isvliable to be set aside. We did not notice any irregu_lerity in appointment of the

appellant as chowkidar nor any of the ailegations of inefficiency or misconduct

. were found against him. The appellant was charged only for the fault that he has

drawn salary in a school, where no post of chowkidar was dvailable Wthh was

not his fault rather it was respon5|bility of the respondents to post him in a

station, where regular sanctioned post was available. The correct course' in case

of the appellant would have been to transfer him back to the school, where he

was initially appointed, instead he was dismissed, which however was not .

warranted.

08. 'In view of -the foregoing . discussion, the instant appeal as well as the
connected service appeals are accepted. The impugned orders are set aside and
the appellant are re-instated in s'ervice with all back benefits. Respondents
however are at liberty to conducted inquiry if they so desire. Parties are left to

bear their own costs. File be consigned to record room.

ANNOUNCED
'13.01.2022

(AHM ULTAN TAREEN) | (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)
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13.01.2022

Learned counsel for the appellant present. Mr. Muhammad Adeel

Butt, Additional Advocate General for respondents present. Arguments

heard and record perused.

Vide our detailed judgment of today, separately placed on file, the
instant appeal as well as the connected ser\)ice appeals are accepted. The
impugned orders are set aside and thg appellant are re-instated in service
with all .back benefits. Respondents hoWever are at liberty to conducted
inquiry if they so desire. Parties are left to bear their own costs. File be

consigned to record room.

ANNOUNCED
13.01.2022

(AHM%D@&TAN TA%EEN) (ATIO- UR REHMAN WAZIR)

CHAIRMAN MEMBER (E)



25.11.2021 Junior to counsel for the appellant present. Mr. Muhammad

Adeel Butt, Additional Advocate General present.

Learned Member Executive (Mr. Atig-ur-Rehman Wazir), is

N zsessm » on leave, therefore, case is adjourned. To come up for arguments
~__on 17.03.2022 before D.B. |

e 2
Shah [MerBaann * (Rozina Réhman)
‘:@% A A . Member (J) .
Y- 12- 2
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04.10.2021 Mr. Yasir Saleem, Advocate, for appellaht present. Mr.

Munawar Khah, ADO (Litigation) alongwith Mr. Muhammad Adeel

Butt, Additional Ad\)ocate General for the respondents present.

Vidé order of today passed in Restoration App"ili'catiAon

bearing No. 457/2019 dated 04.10.2021, the appeal in hand
“stands restored on its original number. , '

Security and proce$s fee have not been deposited'by the

' f“appellant, therefore, the éppellant is directed to deposit security

and process fee within 10‘days. ) B

Comments on behalf of respondents submitted. File to

come up for rejoinder, if .any, as well as arguments before the .

D.B on 25.11.2021. :

(SALAH-UD-DIN)
MEMBER (JUDICIAL)
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C - Service Appeal No 856/201’9/”‘,5
B WA .
~23.09.2019 L Nemo for appellant.

- ";It is now 4:00 P.M and the case has been called several times but

no one is in appeafance on behalf of the appellant.

Dismissed for non-prosecution. File be consigned to record

" room. -

An:nlc_')unced
23.09.2019

-

CHAIRMAN




25.07.2019

Couhsel for the appellant present.

Contends that the appellant was appointed as
éhowkidar in BPS-01 on 31.08.1999 who continued to serve
as such till the passing of impugned order on 25.01.2019.
In the impugned ordef it was noted that the post against
which the. appellant was appointed was not sanctioned,

therefore, his salary was stopped and resultantly major

penalty of dismissal from service was imposed upon him. It

was further contended that there was apparently no error in -
appointment of the appellant while the requhdents took

twenty long years to reach the fact that the post was not
sanctioned. The period for which the appellant served the
respondents also created valuable service rights in his

favour. Besides, before passing the impugned order no

proper departmental proceedihgs were undertaken against

the appellant hence he was deprived the right of defending
his cause.

In view of the arguments of learned counsel and-
available record, instant appeal is admitted for regular
. hearing subject to all just exceptions. The appellant is

~ directed to deposit security and process fee within 10 days.

Thereafter, notices be issued to the respondents. To come
up for written reply/commenté on 23.09.2019 before S.B.

L AR
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Form- A
;eiL:i}
FORM OF ORDER SHEET
Court of
Case No.- 856/2019 -
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 26/06/2019 The appeal of Mr. Islam-ud-Din resubmitted today by Mr. Yasir
Saleem Advocate may be entered in the Institution Register and put up to
the Worthy Chairman for proper order please
@—e-—(kr
rEcTIARY o169
7. This case is entrusted to S. Bench for preliminary hearing to be

‘put up there on "15107)l 9

)

'CHAIRMAN
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The appéal of Mr. Islam-ud-Din Ex-Chowkidar GPS illamgudar Bara District Khyber received

today i.e. on 20.06.2019 is incomplete on the following score which is returned to the counsel

for the appellant for completion and resubmission within 15 days.

1-  Annexures of the appeal may be attested.

2- Power of Attorney is unattested.

3- Affidavit may be got attested by the Oath Commissioner.

4- Memorandum of appeal may be got signed by the appellant.

5- In the memo of appeal places have been left blank which may be filled up.

6- Copy of impugned order is illegible which may be replaced by legible/better one.

No._ 112 /5T,

Dt —& = /2019,

ReGTRaR M 611 ¢
SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA
PESHAWAR.

M. Yasir Saleem Adv.Pesh.

Qe

;,)wav _

O\0 :
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BEFORE THE KHYBER PAKHTUNKHWA.
SERVICE TRIBUNAL, PESHAWAR
Appeal No.gjé/2()l9
Islam uddin, Ex-Chowkidar Government Primary School
Illamgudar Bara District Khyber .................... (Appellant)
VERSUS
The Secretary Elefnentary- and Secondary Education Khyber
Pkhtunkhwa Peshawar and others ..................... (Respondents)
m; '_.:..fl:"" ‘_‘ PR R S R \:"-ﬂ"f. J o t“ PR ‘i’
1 Memo of appeal and Affidavit =y
2 Copy of appointment letter dated A R o
31.08.1999 | c&éﬁb
3 Copies. of medical certificate & B&C A) '
service Book _ 7}* \D
4 Copy of salary slip D -9
5 Copy of application dated 12.02.2018 | - E 13
5 Copy of Office Order dated F
25.01.2019 | \\y
6. Copy of the departmental appeal| G e
dated 20.02.2019 AR
14. | Vakalatnama S
Gf“ ¢ \}f}
/—  Appellant
Throz'lgh. '
Advocate Peshawar.
- .. ~




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR
K#:?)or Pﬂl(lil!jl\h“,a
: Tvice. ]”bluwl )
Appeal Nof&5 ¢ % o1 Diaey vo. L 74

o Loy

Islam uddin, Ex-Chowkidar Government Prlmary School

Illamgudar Bara District Khyber

-(Appellant)
VERSUS

1. The Secretary Elementary and Secondary Educatxon (Merged
Areas) Khyber Pkhtunkhwa Peshawar.

2. The Director Elementary and Secondary Education (Merged
Areas) Khyber Pkhtunkhwa Peshawar.

3. District Education Officer, District Khyber.

(Respondents) '

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974, against
the order dated 25.01.2019, whereby the appellant
has been awarded the Major Punishment of
dismissal from Service, against which - his
departmental appeal dated 20.02.2019 has not
been respondent within the statutory period of

ninety days.
Prayer in Appeal: -
Fﬁed&o-—day
&_.m_b_{
Registrapy acceptance of this appeal the impugned
%3 ‘7‘\? order dated 25.01.2019, may kindly be set aside
and the appellant may be re-instated into
g? service with all back benefits and wages of
8 .
o 5‘;% _service.
]
-
ool
B s
(%6 8,
@



Respectfully Sheweth,

The appellant humbly submit as under.

. That appellant was appointed as Chowkidar in the ReSpondent

Department vide appointment letter dated 31.08.1999. (Copy of
appointment letter dated 31.08.1999 is attached as Annexure A)

. That he was medically examined and when found fit he started

performing his duties. It is pertinent to mention here that his service
book was also prepared for the purpose of pay and pension. (Copies of
medical certificate & service Book are attached as Annexure B & C)

. That ever since his appointment, the appellant had performed his

duties as assigned with zeal and devotion and has never given any
chance of complaint whatsoever regarding his performance. It is
pertinent to mention here that his service book and pay roll was also
prepared for the purpose of pay and pension. The appellant regularly
got his monthly salaries for the worked he performed till October
2017.(Copy of salary slip is attached as Annexure D)

. That while performing his duties in the said capacity, without serving

any charge sheet or conducting any inquiry and personal hearing, the
salary of the appellant was stopped in the year 2017 in the name of
conducting inquiry. The appellant submitted application for the
release of salaries vide his application dated 12.02.2018, however he
was initially assured that soon his salary would be released. (Copy of
the application dated 12.02.2018 is attached as Annexure E)

. That however the respondent neither conducted any impartial iﬁquiry

nor provided any kind of personal hearing to the appellant and he was
just kept on waiting for release of his salary.

. That astonishingly, instead of releasing of salary of the appellant,

quite illegally he has been awarded the major penalty of dismissal
from service vide office order dated 25.01.2019, communicated to the

appellant on 25_»i.za7_ Y (Copy of Office Order dated 25.01.2019
is attached as Annexure F)



7. That the appellant submitted his departmental appeal dated

20.02.2019, however the same has not been within the statutory
period of ninety days (Copy of the departmental appeal dated
20.02.2019 is attached as Annexure G)

8. That the impugned order dated 25.01.2019 is illegal unlawful against

the law and facts hence liable to be set aside inter alia on the
following grounds:

GROUNDS OF APPEAL.

A. That the appellant has not been treated in accordance with law
hence his rights secured and guaranteed under the law are badly
violated.

B. That no procedure has been followed before his dismissal from
service. He has never been served any charge sheet and statement
of allegations nor any regular/ impartial inquiry has been.
conducted. to dig out the facts before passing the impugned order
of dismissal, thus the impugned order is defective in the eyes of
law.

C. That the appellant has not been provided proper opportunity of
personal hearing before awarding him the penalty hence the
appellant have been condemned unheard. -

D. That no charge sheet or statement of allegations as prescribed -
under the law and rules has been served upon him hence the
appellant have not been provided fair opportunity to defend his self
against the charges leveled. The impugned order is thus passed in
violation of the principles of natural justice.

E. That the appellant has never committed an act or omission which
could be termed as misconduct, albeit he has been awarded the
penalty. He has been appointed in the year 2005 and since then he
had been performing his duties as chowkidar and got his monthly
salaries hence valuable rights have been accrued in his favor which
could not snatched away through such impugned order.

F. That it is also pertihent to mention here that the inquiry report (if
any) has never been provided to the appellant, thus whole
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proceedings before the imposition of penalty are defective in the
eye of law. '

G. That it is pertinent to mention here that the enquiry officer
suggested the penalty of compulsory retirement from service (as is
highlighted in impugned order) while the appellant was imposed
the major penalty of dismissal from * service without giving ‘any
reasons, so the impugned order is defective and liable to be set
aside on this ground too. ‘

H. That the Appellant has been appointed by the competent authority
he was medically examined and when found fit, duly took over
charge of his post and started performing duties, his pay roll was
also prepared and he got his salaries for more than 12 years, thus
the order of appointment had been acted upon and valuable rights
had been created in favour of him. As principle of LOCUS
PONATENTIE strongly lied in his favor so the services could not
be snatched away illegally with one stroke of pen.

I. That if all there were any irregularity or il'legality'committed in the

process of appointment, the same can neither be attributed to the

“appellant nor can he be puriished and. suffered for the faults or
lapses committed by others. ‘

J. That he has never committed any act or omission which could be
termed as misconduct, albeit he has been dismissed from service.

- K. That the appellanf has at his credit a spotless service career, the
penalty imposed upon him is harsh and liable to be set aside.

L. That the appellant is jobless since his illegal dismissal from
Service. o

That the appellant seeks the permission of this Honorable
~Tribunal to rely on additional ground at the hearing of this appeal



- concealed from this Honprable Trib

It is, therefore, humbly prayed that on acceptance of

- this appeal the impugned order 25.01.2019, may kindly be set

aside and the appellant may be re-instated into service with all

back benefits and wages of servtceqs\
(\ﬁkﬁellam

Through

YAS, AEEM
Advo Peshawar

AFFIDAVIT

It is solemnly affirm and declare on oath that the contents of the
‘above noted appeal are true and  correct to the best of my

knowledge and belief and that nothing has been kept back or

<\>) )

‘ Peponent |

.)
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Y ' MEDICAL CERTIFICATE.
X '&~ , .
' e Mr. I.slam~Ud-Dm
Name of Official. ...... 0 . .0 . .. . . e e e e
Caste or réoe ........ g§§5.9§. ....... e e e .
Father's Name ........ Mr. Abdur Ras l?‘, e e Ceraeen,
‘ . . - .-i;‘ - - . " -
Residence .,.Y;%lﬂfgé;.;f..Hq.¥{¥¥$;£;;ﬂ?.ffiﬁq?r? ................... e
~ ‘A/
Date of birth ... ... ... .. . . .('/. DD
1 te
) 5- 6 ‘
Exact height by measurement .......: e e e e e
. ‘ ) > : ) e
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Signature cof the Official ......... L -
.Signature cf head of office ....... R
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tion of the head |  Dateof | termination | Signature of and | leave on average pay upto | Signature of Reference 10 any
e office or other .| termination (such as | the head of the | dura- four months for which the head of the | recorded punishment
ignature $ting officer in of appoint- | promotion, | office or other | tion of | leave salary is debitable | office or other | OF censwre, or rewurd
of ltestation of ment v-ansfer, attesting leave | 1o another Government aitesting . or praise of the
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tical o (A.TM.80) -
oy Apcaunts ‘*ﬁ“cr " | ‘ A
Fya S rgency & Jar (See paa. 252. Audit Manual)
Office of tHATYHY! ' ¥ ' '

..................................................

- S -_ o P : . Yearot‘Accopnt.,.-..2,4;./)2;';..‘./;? ......... : ‘ o : D o
. NameofSubscriber.%f.m..:.u./dj.q,ﬂ,.....-....._ o | ' . AccountNo..j.g-’ g'ﬂﬁfz -

.......................

Months of the:
Particulars of missing credits

B . ) current year for
QOpening’ Deposits - of previous years adjusted |~ Interest for the year Balance - * which credits
Balance during the year during the year : withdrawals - ()+(2)+(4)+ have not been
during the year ) (6)+(7) included in
Months and Amount . ’ : ' column (2)
. Rate Amount .
year adjusted e : .
t - 2 3 4 5 6 ' 7 8 9.
Rs.

TN B B A

- Rs. ’ / Rs

\

, ~ Dated....... ency Accounts.Officer....
NOTE: 1.— The subscriber is requested to state. whether he desires to make any alteration in any nomination made undﬁmamgmaﬁ!ammd
27— Incase where the subscriber had made no nomination in favour of member of his family owing to his having no family at the time but acquired
) a family thereafter the fact should be reported to the Accounts Officer forthwith together with a formal nomination. -
3.— The subscriber is requested to satisfy himself as to the correctness of the statement and to bring errors, if any, to the notice of the Accounts
Officer, within three months from the date of its receipt. ’ ' ‘

R Iggide
N

ST—1010(08) A, G. Pesh—-31-7-2005-—100,000.
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" '.DlSTR\CT EDUCATION OFFICE A
KHYBER TRIBAL DISTRICT KRYBER AT JAMRUD

ON‘E g9d- 5820584 FAX 091 5820584
DATED: g, /2019
DAL - L

DISTRICTFDU A
L ROTIFICATIC ,
p . . ¢
_ 1L W FTEREAS: H‘IL ‘\u\- H duct ation e N lmlw|‘:'l Fibal Hn\\m_l had come v fno ':'i;,\:'\‘v;-,-:_,.
"y the ADEG Para i C hu_\\mu o Master 1% ayyold that A, Istam vddin g o ki PSS SRR IN
" Rashid P e‘r&.()nnali Number. 00412704 18 drpving Pay el Fo ITTARARINI GPS Phandud:
Bara l\in‘hclfl i 11"l)|~t| st awhereas there (a no sanetion post ol chowkidar aecupied by i '
: \Lu.w.d Tl pay: 'ln(.omcmgd Chow Kiduy was Sopped ana 1 his nane alonuwith
i . l’u\nnnul \umhu 004!“-7(!' WS uﬂuud i ending hew \p;'n\:.um g Slushrig” At
- g ""-7-'U-f"il\b and ity FxpressT el 2708 20T '

-

S SWHE REAS Ihc«l' n’tmswnu‘ constit Jittee to probe into the N
R llan\Lnl than The U dersiuned cotitid

“Q‘UL)I“U\ & and uu\mmuukd Coampulsery
N ‘.”'.J’\L) FoCUnI e

CEnguiry. and the- T Uity report N, TR (Annexdre A2 Pated. 2=

"n:cu:ed ‘tnr,dlsmlxmﬂ from Govt ‘\u wiee

uted Cenguin wmn

. ‘. PR N()W THTR! ORT n L\Ll&l‘QL"UI.‘ the 1‘10\\&1\ unﬂunu\ under Para = b et B )

- o . BRI 1\xhuml\h\\'\ (m\unnum Swnlnt\ licieney gl Discipliunyd pules 2011 b cort '
e - AR '\ul"inul\ l)l‘sllILl Frducation SNy [N fror, s gl axed Lo BINLSY SIS gahy 22
; from cerviee T _upun N, IE Codin  Chow Kidar S/ Abduy Rashid ey
Number nust27od GUS Shin l’nld\ Lm \h.\hn;m Landi Kol i'\'h_\'iwi"fl'rih;\\ Distric

’ . B
. 4

. ymmediate effect

;
AT (AUHANAAD JADOON K u\,
rll\ll\/(""u"f‘.i' DAY (PRSI .
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BETTER COPY

DISTRICT EDUCATION OFFICE
KHYBER TRIBAL DISTRICT KHYBER AT JAMRUD

PHONE 091-5820584 FAX 091-5820584
No. _ dated / /2019

DISTRICT EDUCATION OFFICE KHYBER TRIBAL DISTRICT AT JAMRUD

NOTIFICATION: , s » ‘

1.

. WHEREAS The District Education officer Khyber tribal District had come to

know that the ADEO Bara by checking of master Payroll that Mr. Islam uddin
Chowkidar S/0 Rashid Personnel number. 00412704 is drawing pay w.e.f
31/08/1999 at GPS Illamdud; Bara Khyber Tribal District, whereas there is no
sanction post of chowkidar occupied by the accused. The pay of concerned
chowkidar was stopped and his name alongwith personnel number 00412704 was -
reflected .in leading newspapers “Daily mashriq” dated 27/05/2018 and “Daily
Express” dated 27/05/2018.

WHEREAS  the undersigned constituted enquiry committee to probe into the
manner 28/09/2018 and recommended compulsory retirement than the
undersigned conduct enquiry and the equiry report No. 782 (Annexure A) dated
22/01/2019 recommend accused for dismissal from govt. service.

Now therefore in exercise of the powers conferred under Para 4 b (iv) of Khyber
Paikhtunkhwa government servants deficiency and disciplinary Rules 2011. the
competent authority district educatlon officer Khyber is pleased to impose a major
penalty “Dis  from service” upon Mr. Islamuddin Chowkidar S/o0 Abdur Rashid
Personnel Number 00412704 GPS Shin Pokh Loi Shalman Landi Kotal Khyber
Tribal District Immediate effect.

MUHAMMD JADOON KHAN .
DISTRICT EDUCATION OFFICER
KHYBER TRIBAL DISTRICT JAMRUD.

Endst No. 3374- 78 dated 25/01/

1.

Copy of the above is forwarded to the:

ko

Director Elementary &Secondary Education Khyber Pakhtunkhwa
Peshawar

Deputy Commissioner Khyber Tribal District Jamrud

District Accounts officer at Jamrud.

ADEQ Local Office Pay Clerk

TO Mr. Islam uddin Chowkidar S/o Abdur Rashid under registered
cover to his .

DISTRICT EDUCATION OFFICER
KHYBER TRIBAL DISTRICT JAMRUD.
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POWER OF ATTORNEY
. . —7 2
In the Court of Q{M/M 8. / WW ' }{:ﬁ) W
T ‘ {For
) ] § Plaintiff
: QM/M??///_/// Lyl jAppellant
oo } Petitioner
{ Complainant

VERSUS

%&&/ﬁ% wam/j /CP }Defendant
' }RespondentL/

YAccused
(> !
" Appeal/Revision/Suit/Application/Petition/Case No. of

: Fixed for

I/W, the undersigned. do hereby nominate and appoint

YASIR SALEEM ADVOCATE HIGH COURT

IQW » my true and lawtul attorney, for me in

my same and on my behalf to appear at to plead. act and answer in the
above Court or any Court to which the business is transferred in the above matter and is
agreed to sign and file petitions. An appeal. statements. accounts. exhibits. Compromises
or other documents whatsoever. in connection with the said matter or any matter arising
there from and also to apply: for and receive all documents or copies of documents.
depositions etc, and to apply for and issue summons and other writs or sub-poena and to
apply for and get issued and airest, attachment or other executions. warrants or order and
to conduct any proceeding that may arise there out: and to apply for and receive pavment
of any or all sums or submit for the above matter to arbitration. and to emplovee any other
Legal Practitioner authorizing him to exercise the power and authorizes hereby conferred
on the Advocate wherever he may think fit to do so. any other lawyer may be appointed by
my said counsel to conduct the:case who shall have the same powers.

AND to all acts legally necessary to manage and conduct the said case in all
respects. whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always. that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court. if the
case may be dismissed in default. if it be proceeded ex-parte the said counsel shall not be
held respon51ble for the same. All costs awarded in favour shall be the right oi the counsel
or his nominee. and if awarded: against shall be pavable by me/us

IN WITNESS whereof [/we have hereto signed at

the “day to the year 3
Executant/Executants ; ~a \V\ —Fl)

Accepted subject to the terms regarding fee NV Y )
. N

Advocate: I‘llél +-Court’
ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULT \\l
FR- 4. Foarth Floor. Bilour Plaza. Saddar Road. Peshawar Canut
Mobile-0331-8692589,  E-Mail* yasirsaleemadvocate ¢ramail com
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

In the matter of |
Appeal No. 856(P) C$-2019.

Islamuddin Ex- Chowkidar Government Primary School [Hamgudar

Bara District Khyber............. (Appellant)

The Secretary Elementary and Secondary Education Khyber

VERSUS

Pakhtunkhwa, Peshawar and others........ ... (Respondents)

Application for early fixation of the appeal

Respectfully Submitted:

l.

(US)

That the above noted appeal is pending ad_';ndiczitibn in this
Honourable Tribunal and is tixed for 16.03.2021.

That the date fixed in the instant appeal 1s too far. The appeltlant has
already suffered a lot and he is jobless also thus the case in hand
deserves to be fixed at the earliest.

_ That it will be in the interest of justice too if the petition in hand is -

fixed at the earhiest..

That there is no legal impediment in early fixation of the noted

appeal.

[t is therefore requested that the above noted appcals be fixed
at the earliest. -

Applicant

Through

Advocate High court.

£
£
"
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KHYBER PAKHTURKWA Al communications should  be -\
addressed to the Registrar KPK Service .

SERVICE TRIBUNAL, PESHAWAR | .| Tribunal and not any official by name.

No. _JUY 3 st

_ Ph:- 091-9212281
| ' :;/ Fax:- 091-9213262 -
Dated: <L Y, 12022 e

To .
The District Education Officer s
Government of Khyber Pakhtunkhwa,
District Khyber .

Subject:. JUDGMENT IN APPEAL NO. 856/2019 MR. ISLAM UD DIN & 2 OTHERS.

. 18 am directed to forward herewith a certified copy of Judgement
dated 13.01.2022 passed by this Tribunal on the above subject for compliance
please. o . , '

Encl: As above

REGISTRAR -

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR .
L i
N .y ‘f«"
s e

oo



AN

R.A No. 457/2019

04.10.2021

Mr. Yasir Saleem, Advocate, for the petitioner/appellaht.' T

present. Mr. Munawar Khan, ADO (Litigation) alongwith Mr.
Muhammad Adeel Butt, Additiona! Advocate General for the
respondents present. | -
Arguments on restoration application heard and record"'
perused.
The petitioner/appellant has alleged in his application that
on 23.09.2019 there was complete strike throughoUt the

p_rovi-nce on the call of Khyber Pakhtunkhwa Bar Council in order L

to condemn amendments in constitution made by the Indian. .
Government with regard to Indian held Kashmir,'therefore, the
appellant as well as his counsel could not attend the Tribunal‘ on
the said date. The stance so taken by the appellant-is supp'_drted |

by duly sworn affidavit. Moreover, there are numerous rulings of

august superior courts, wherein it has been héld that cases

should be decided on merits by avoiding technicalities.

Furthermore, learned Additional Advocate General stated at the
bar that he is having no objection on acceptance of the -
restoration application. _ -

In light of the above discussion, the application in hénd is

allowed and the Service Appeal bearing No. 856/2019 stands

restored on its original number. Copy of this order be placed on. .

file of Service Appeal bearing No. 856/2019. File be cohsigned to

‘the record room after necessary completion and compilation. -

ANNOUNCED

04.10.2021

-_______—-A
(SALAH-UD-DIN)
MEMBER (JUDICIAL)



~28.01.2021

11.05.2021

26.08.2021

L4

Mr. Munfat Ali, Advocate, for applicant is present. ,M'r.l

-Kabirullah Khattak, Additional Advocate .General and Mr._

- Munawar Khan, SST, for the respondents is also present.

Reply on behalf of respondents not submitted.
Répresentative of the department seeks further time for

" submission of written- reply. Time is allowed. Adjourned to -
11.05.2021 on which date the requisite reply shall be positively

submitted.

MEMBER (J

Due to demise of the Worthy Chairman the Tribunal is

. defun‘ct, therefore, case is adjourned to 26.08.2021 for the same I

as before.

A

Reader

Mr. Yasir Saleem, Advocate, for the petitioner
present. Mr. Munawar Khan, ADO (Litigation) alongwith
Mr. Muhammad Rasheed, Deputy District Attorney for
the respondents present and sought time for
submission of reply. Last opportunity given. To come
up for submission of reply as well as arguments ‘on.

restoration application before the S.B on 04.10.2021.

* ’

(-*——"""‘ﬂ .
(SALAH-UD-DIN)
MEMBER (J)
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30.07.2020 - Junior to counsel for the petitioner. Nemo for the
' respondents. ‘ |

" Fresh notice be issued to the respondents for
next date of hearing. ~Adjourned to 08.09.2020 for reply
and arguments before S.B..

, - _ o Chalrman
08.09.2020 - Nemo for petitioner. Addl AG alongmth Munawar Khan o
o SST for the respondents present.

Representative of the respondents requests for further:
time to submit reply. Adjourned to 11.11.2020 on which date
the requisite reply shall be positively submitted.

]
0 11.11.2020 Nemo for the appellant Mr. Kabirullah Khattak Add|t|onal"
‘ "Advocate‘ General and Mr. Munawar Khan, SST, for the
respondents are present. | A
Reply not submitted. Representative of the respondents
requests for further time to submit reply. Adjourned to

~ 28.01.2021 on which date the requisite reply shall be positively -
~ submitted. | - ‘ (\ "

_(Muhemmad a
Member (Judicial)



. ‘14_.02'.202.0' : Counsel for the appellant and Mr. Kablrullah Khattak, Addmonal‘-rn .:
AG alongwith Mr. Waheed Ullah, ADEO for the respondentsfl

. bpresent. Reply of restoration - application not submltted
Representative of the department requested for further time to fllev.lf
reply of restoration application. To come up for reply of restorat.lon_"{ :
application on 12.03.2020 before S.B. ( e R

/. : L
(MUHAMMAD AM%?HAN KUNDI) - -
MEMBER S

12.03.2020 Nemo for the petitioner. Waheed Ullah ADO -
representative of the respondent department p'resent,.‘ ahd' ;
again requested for time to furnish reply. Adjourn. To -cbmé

up for reply and arguments on 23.04.2020 before SB

(7/‘

Member f

 Petitionerbe put to notice for the date fixed. -

7.:23:04.2020 " Due to public holiday on account of COVID-19, the ‘cas'e:',‘:j::‘
o to come up for the same on-30.07.2020 before S.B. '

S k&%er




Form-A. A
FORM OF ORDER SHEET

Court of

Appeal’s Restoration Application No. 45775619

S.No. . Date  of | Order or other proceedings with signature of judge
: order
Proceedings .
1 2 . 3
. 4119122019 |~ The application for restoration of appeal No. 856/2019 |
A ‘

submitted by Mr. Yasir Saleem Advocate may be entered in the

relevant register and put up to the Court for proper order |

please.
e say ‘
o ~ REGISTRAR \ey'\ v3 ]
2 _ This restoration application is e,ntruste.d to S. Bench to be
= 20|12 PP i
put up there on | Z !(’),I l 20
. - \ o
' : ' : . _ ' - CHAIRMAN

17.01.2020 Nemo for petitioner.
' Notices be issued to petitioner as well as respondents.

To come up for repIyAO%- restoration application on
14.02.2020 before S.B. Learned Addl. A.G shall also be|.

szérved for the next dat_é.

Chairm
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'Brii?()iii"?mr KHYBER PAKHTUNKHWA
SERVICI“ TRIBUNAL, PESHAWAR

A s
Inth:c n&éﬁea of . K’/SMW W&m/l&@@’ e Li 7/

Appeal No. 856(‘?%-6-940@
Dlsnnssed n default on 23.09.2019.

Islamuddm l*\- Chowkidar Government Primary School
Ilhmguddl Bara District Khyber............. (Appellant)
' VERSUS

“The fSeci‘étary Ei'ementary and Secondary Education Khyber
Pakhtunkhwa, Peshawar and others........... (Respondents) |

,.A'ppli(a‘t'ib‘:n for restoration of titled service appeal
which'. has been- dismissed for non-prosccution vide
" -order dated 2“3 09.2019.

Respectiul y Submittod

1 Fhat the above noted appeal was pending in this Honorable

" Gourt and hxed for reply (not a hearing date) on 23.09.2019,
howevcn it was dismissed for non-prosecution on the said date.
(Copy of ordel dated 23 0) 2019 is attached herey wth)

That the appllcant prays for the restoration of the mled appeal
1ntel alla oln thc following QiOUlldS

(‘;,"ROUNDS OF APPLICATION .

: .}=Ihatl ort 23.09. ’7019 there was complete strike through

f "é oub-lhe pnovmce on ‘the call of Kyber Pakhtunkhwa bar
| Councﬂ to condemn dmcndment in constitution by the

i 3 'lndmn 50\z<,1nmcnt with regard to the Indian held

“] Kashmu S 5

- ,1 ,f'.-: ' i |

. .B Ihcu i 1% pullncnl to mention here that on the previous

ddlc th(, appeal was admitted for regular healmg, and ne
i clale 1(3 2309.2019 was fixed for attendance of the
VE‘Rcspondcnm and filling of mply and as such it was not
. ,fv‘h\cd hcallng of the appeal and in Rue 19 of the Khyber

s--qii‘.:’ Pakhtunkh\&fd Service Tribural Rules, 1974 the word *

rhcaimg‘ h% bocn mumoncd Meaning thereby an appeal

o ;;.'1 .;'may hc dlsnusscd in dgldul{ whm 1t is fixed for hearing

fi"and appeliam do not appet

1 | . ‘

fC. lhcu it hd% becn a COI’lblSICm vm\ of the superior courts
‘ *Lhat daLC hmd for reply or for notice to Respondents is
ot a‘_.!hﬂu.lné date, The captioned case was also fixed for

1



- "l"‘i.:w- :
. B )
G e

'
l.' LY

;;r e
1- i

] T
- B
1

. 'i)'
it

o,

. s a f
' 3 ;

l' ‘;‘ 1

| nottcé‘lo lcspondcms and for of filling of reply, so it
could not be dismissed for non- -prosecution.
Co
D. ‘Tha't]on 23.09.2019 there was strike and clerk of the
'COLll’ISCi for applicant could not appear and mark his
altendancen however identical nature cases were fixed for
10. [2.2019 $0 he mistakenly presumed that the captioned
appeal would also be fixed for 10.12.2019 however on
‘the date fixed when counsel for the applicant inquired
'1bout the case it came (o the lughl that the date in appeal
was on 23.09.2019, and on the same date the appeal has
bccn dlsmlsscd for non ploscumon

X

E. That'non appe'irance of the app’licant or his counsel on
lhc crucial date was not willful but due to the reason
staled above.

F. That the applicant is ready to pursue the case in hand
dlllgcntiy and vigilantly in future if the Honourable

Tribunal allows restoration of the appeal.

]

r

G. lhat valuablc rights of the qppllcanl are involved in the
1mt’1n1 appeal, hence lhe case deserves (o be decided on
mellt‘ o '

L o

...-:‘.'. . R
1. Th’l’t the: {superior courts i have always favoured
adJudlcatmn tof disputes’ on merits rather then
leChnlC’lllllCS ) S
Y i .;‘ "
I'I' s, therc]ure prayed !lmr on acceptance of this
appltcnnon, the instant appeal may pleﬂse be restored and be

decided on merit.

e C Applicant
L] o 1 . . " .
LY T , . ! A v C
TR S -+ . ~Through,
' ’zx"' ‘ ] ;' .
A * 1N YASIR
; Tk i ! 1 e .
oL *;'F; oo v v Advocate High Court
B . - Peshawar

. i AFFIDAVIT
I, do helcby solemnly affirm and dccl'nc on oath that the contents
of the above applncallon are true and\correct to the best of my

knowledgc and bL]lC[_ and that nothiklg has b%n kept back or
concealed llom lhlS Honefabieii buig

Deponent




| BEFORE n!r{g KHYBER PAKHTUNKHWA \’ oy
‘ SERVICE TRIBUNAL, PESHAWAR

. I~ x ’ -
Mhyvber Pakhtubp g
ELEETTTIYY

: AppéalNogjé/Zmé | B | I _.san.'g-yme‘m

B L Y PN Ll

: _ . ' : I 5&:&@
Islam  uddin, .EX-C}lé)wkid,af» vaermnent -Prilﬁary . School
Hlamgudar Bara District Khyber . ‘ '

v

(Appel_lant)
VERSUS -

i b

L. The Secretary Elementary én'd. Secon
Areas) Khyber Pkhtunkhwa Peshawar.

. The Director Elementzgy and Secondary Ed'uéatién (Merged
Areas) Khyber'thtunkhwa_quhawar. o

dary __.'IEducafion' (Mej‘ged'

b

3. District Education Officer, District Khyber.
| (Resp'dn{}ents)
Appeal  under Section 44 of the Khyber
- Pakhtunkhwa Service Tribunal Act, 1974_, against
tie order dated 25.01.2019, whereby the appellant o
has been awarded the Major Punishment of
dismissal ' from ‘Service, against which - his
| departmental appeal dated 20.02.2019, has not L
o been respondent within the statutory. ‘period of SR
ninety days. -~ o , e
- Prayer in Appeal: - T R " L
~‘%—§‘§'€“‘:‘:~“§"MM“‘* I acceptance of this appeal the imipugned -
p’é" {?%‘{ order dated 25.01.2019, may kindly be sefaside

and the appellant may be re-instated into
%?ﬁ service. with all_back benefits and _wages of

.8 service,
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Nemo for appellant.

Itis now 4:00 P.M and the case has been éalled several times'but

-0 one is in appearance on behalf of the appellant.

Dismissed for non-prosecution. File be con‘s'igned to record
room.

Announced o
23'09'2019 Yate 6f Precentation of An-! - -/-g/,
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