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The appeal of Mr. Aziz Gul son of Rahim Gu! r/o Quch Dir Lower Sepory no.1678
received today i.e. on 5.01.2023 is incomplete on the following score which is returned to the
counsel for the appellant for completion and resubmission within 15 days.

1- Address of appeliant is incomplete which may be completed acclording to the Khyber
Pakhtunkhwa Service Tribunal rules 1974.
2- Copy of departmental appeal against the |mpugned rules/order in respect of
appellant is not attached with the appeal.
3- The authority whose order is challenged has not been arrayed/made a necessary
party
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Dr. Adnan Khan Barrister—at-Law,
Advocate Supreme Court of Pakistan.
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Umar Sadiq Advocate High Court
Office: Adnan Law Associates,

. Opposite Shuhada Park College Colony,

Saidu Sharif, Swat.
Cell No. 0346-9415233
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

"TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

.Service A_ppeal No._ | % F_of of 2023
AZ|z Gul s/o Rahim Gul rlo Ouch Dir Lower [Sepoy No. 1678]
Y ....Appellant

VERSUS

._ 1) Government of Khyber Pakhtunkhwa through Chief Secretary,
_ - Civil Secretanat at Peshawar.

I‘ 2). Government of Khyber Pakhtunkhwa through Secretary Home &
- Tribal Affairs Department, Civil Secretariat at Peshawar.
3) Corri_mandant Malakand Lev_ieélDeputy Commissioner. Malakand
. at Batkhela. -
R e, e, ...Respondents
APPEAL UNDER SECTION 4 OF

: . ITHE KHYBER PAKHTUNKHWA SERVICE
e TRIBUNAL ACT, 1974.

PRAYER:

.. On .aceeptahce of this Appeal, Notifications No.

" SO(Police-ll)HD/MKD/Levies/Misc./2020  dated
22-03-2021 & No. SO (Police-ll)HD/1-3/Federal

 Levies 2021 dated 21-10-2021 and subsequent
retirement orders issued by respondent No.2 may
be declared as illegal and the same be set aside.

- Consequently, the appellant may be held entitled to
complete his service till attaining 60 years age in
Ilght of Notification dated 14-07-2020.

Alternatlvely, the |mpugned notifications may be
declared to be ineffective upon the rights of the
appellant and he-may' be allowed to complete his
‘service till attaining 60 years of age.
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. the Fe_deral Levies Force R_ules, 1962, which were non-

3)

6)

Resg- ectfully Shewsth:
1)  That the -app'_ellant has been serving as regular member of
, ,Levies- Force having a cbnsiderable_ length of service at his

- credit (Copy of Appointment Order is Annexure “A”).

THat services of the appellant were initially regulated under

statutory. -

That subsequently, . the Gove.rnor Khyber Pakhtunkhwa,
under the. omitted Article 247(4) of the Constitution
bromulgated the PATA Levies Force Regulations, 2012.

-Consequently, the Provihc;ial Government framed Service
" Rules for the Levies Force in 2013 (Copy of relevant text of
- Se'r\'ficel'_ Rules notified in February 2013 is Annexure “B").

) That' Schedulé~|ll_ Of'th_e above mentioned Rules, which

provided_ for length of service towards retirement had certain

- anomalies. Hence, the said Rules were amended in

December 2013 and the above stated anomalies were
removed to a larger extent (Copy of amended Rules notified

~in December 2013 are Annexure “C”).

That the relevant Rules were further amended in July 2020.
Regarding the length of service towards retirement, Rule 17
was amended to the effect that all Levies personnel shall

_lfetire from service on attaining the age of superannuation
i.e Sixty Years. Furthermore, Schedule-lll which provided

for certain length of service, was deleted by virtue of the

- amendment (Copy of amendments notified in July 2020 are
. Annexure “D").

That the rules were further amended on 23-03-2021. Rule

17, which provided” for retirement on reaching
superannuation was again omitted and Schedule-lll was

'~ revived with certain amendments. (Copy of amended Rules
-~ “nofified in March 2021 are Annexure “E”),
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8).

9)-

10) -

11)

12)

3

That the above mentioned Rules being extremely

detrimental to him, ihe'appellant filed representation before
- the concerned quarters for redressal of his grievances. The
'same has not been fesponded to as yet (Copy of
. representation is Annexure ).

That fhe -appellant alongwith other similarly placed |
personnel of the Levies Force got retired from service on
reaching certain égelcompletion of certain length of service
as prescribed by the above mentioned Rules (Copy of
retirement order is attached as Annexure “G”).

That the appellant along with other similarly placed persons
invoked the Constitutional Jurisdiction of the Hon'ble

Peshawar High Court by way of filing various constitutional

- Petitions, challenging vires of the above mentioned rules.

That. during the pendency of the said petitions, the
Provincial Government made further amendments in the
Federal Levies Rules on 21-10-2021, whereby retirement
age in respect of lower ranked members of the Force was
enhanced by a few years (Copy of amended Levies Rules
notified on 21-10-2021 are Annexure “H").

That the appellant filed another representation égaihst‘the
above mentionedlfurther amendments in the relevant rules,

which was never responded to. (Copy of memo of second

representation is Annexure “1").

That against the above mentioned Rules framed by the
Provincial Government, the appellant alongwith other
similarly placed persons filed various other constitutional
petitions (W.P N0.469-M/2021, W.P No0.470-M/2021, W.P
No.337—M12021, W.P No.338-M/2021, W.P’ No.333-M/2021
and W.P No.335-M/2021) before the Hon'ble Peshawar

High Court. However, because .of jurisdictional issues, the

matter was referred to a larger Bench.
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14)

15) |
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That in light of the above mentioned Act, the appellant along -

‘with other éimiiarly placed employees of the levies force
- filed a constitutional petition (WP No. 1281-M/2022) before
. the Hon'ble Peshawar High Court Mingora Bench to the

extent of their re-iristatement in light of the Provincial

IAssémny’sl' Act. The petition was allowed by the Hon'ble
_High Court vide judgment dated 23-11-2022 whereby the

respondents were directed to re-instate the then petitioners.
It is worth mentioning that vires of the impugned rules were
not challenged in the said petition, which are being
impugned through the instant appeal.

That a larger Bench of the Hon'ble Peshawar High Court

heard the ~connected petitions on  29-11-2022.

Consequently, ‘the Hon'ble High Court decided that

personnel of the IeVies force are civil servants and their

- employment matters would be dealt with by this Hon'ble

Tribunal (Copy of order dated 29-11-2022 is Annexure “J").

: That belng aggrieved with the impugned notifications and

subsequent retirement order the instant appeal is being
filed before this Hon'ble Tribunal, inter alia, on the following

‘grounds:

A)

B)I

C)

; ’
GROUNDS:

That the impugned act of amending the relevant Service
Rules to the detriment of the appellant and sUbseq'uent
retirement is illegal and un-Constitutional. Hence, the same

~ acts are liable to be declared as such.

That it is a settled law that service rules cannot be amended
to the detriment of public sector employees. Even, if they
are so amended, the same having prospective effect cannot

be applied against the existing employees

‘That after the 25t Constitutional amendment, the new
Constitutional . regime Id'ema‘nded streamlining of the
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efstwh_ile TribaI-AreaS'v'vith the [est of the Province. So - -

much so, Levies personnel serving in erstwhile FATA and

Khasadar Force were accommodated to a larger extent

"~ ~where the Provincial ASsemb_Iy passed an Act aimed a;t

streamlining the service structure of Ex. FATA Levies Force.
The Act not only prowdes uniform retirement age i.e 60
years for the whole Force but rather enjoins upon the
Provmc:la_l Gov_ern_ment to take steps towards absorption of
the said Levies and Khasadars in regular police.
Regrettably; the appeilant have been treated in violation of
the Constitutional spirit - particularly after the 25t

Constitutional amendment and subsequent orders.

Thet further grounds, with leave of this Hon' ble Tribunal,

' _'would be ra:sed at the time of oral submissions.

ltis, therefore humbly prayed that on acceptance of
* this appeal, '

() The impugned Notifications No. SO{Police-
I)HD/MKD/Levies/Misc./2020 & No. SO
(PoliCe—II)HDH;SIFedefaI Levies 2021 dated
21.'10'2021 1 and eubsequent retirement order
issued by respondent No. 2 be declared as
illegal, the same . may be set aside;
-Censequently, the appellant may be held
. entitled to complete his service till attaining 60
~years of age in light with Notification dated 14;
07-2020.

Aiterhati\fely, the impugned notifications may be
declared to be ineffective upon the rights of the
appellant and the appellant be allowed to
complete his service till attaining 60 years of
age. -
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i) Any other remedy though -may not specifi cally
prayed for, but whlch circumstances of the case

wpuld demand rn the interests of justice, may
~ also be granted. |

Appeliant . A )
(r,..- -
Aziz Gul

Identified by counsels

Dr. Adnan Khan Barrister-at-Law,

Advocate Supreme Court of Pakistan.

- Umar Sadiq Advocate High Court

' CERTIFICATE:
- Certlf ed that no such like appeal has, earller been fi led before.
- this Hon ble Tribunal on the subject matter.

Appellant )
1
Azrz



~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

- Service Appeal No. ___of2023

e beovsensessanananssssnsempenss snesbuas Appeilant

| ,Govefnment of Khy_ber. Pakhtunkhwa and an'ofher

.......Respondents

AFFIDAVIT

) L Aziz Gul (Appellaﬁt), do hereby solemnly affirm and

 declare that the‘ contents Iof the above titled Ap'peal are
+ - true and correct to the best of my knowledge and behef
- - Furthermore, no such hke appeal has earlier been f1led

' before this Hon'able Tnbu__nal or elsewhere o1l thlS‘ sub]egfc

matter '

DEPONENT

Aziz Gul




BEFORE THE KHYBER PAKHTUNKHWA SERVICE : -
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT) |
Se:fv_rce Appeal No. .of 2023 _
AZZGU ... e e Appellant

0 die vt

VERSES. o
Government of Khyber Pakhtunkhwa and others -

Respondents o

ADDRESSES OF THE 1E PART IE

| APPELLANT:'

. Aziz Gul s/o Rahim Gul r/o Ouch Dir Lower No. 1678 [Sepoy]
(NIC#15302-0991333-9) (Celi#0345-9286281) '

RESPONDENTS:

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar., _ | oL
. 2) Government 'of Khyber Pakhtunkhwa'through Secretary Home'&
Tribal Affairs Department, Civil Secretariat at Peshawar. -
3) Commandant Dir Leweleeputy Commlssmner D|r Lower at '-
Timergara. S '

. Appellant

Aziz Gul :
- Identified by cOunsels_

. Dr. Adnan Khan Barnster—at—Law
, Advocate Supreme Court of Paktstan

e

Umar Sadiq Advocate High Court
Office: Adnan Law Associates,

Opposﬂe Shuhada Park College Celony, '
Saidu  Sharif, Swat.
Celi No. 0346-9415233 -
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' BET.T'ER COPY

' q sﬁf - iy < v e, OFFICE OF.THE- o
DISTRICT COORDINATION. OFFICER
LOWER DIR B

No. A/ 10 (LHC)
Dated Timergara, the 10/4/2004,

' OFFICE ORDER _

The’ followmg persons are hereby appomted as Sepoys in D1r Levies agamst the .
vacant posts with Immedlate effect in the Scale No.1 (1870- 55 3520) plus usual .
g allowances as admissible under the rules subject to the productlon of Health and Age
certlﬁcate from the Medical Supermtendent District Head Quarter Hosplta.l Tlmergara -

1. Mr. Aziz Gul S/O Rahlrn Gul R/O Ouch Tehsil Adenzai Dlstnct Dir Lower
2 Mr. Mushtaq ahmad S/0 Hidayat Ullah R/O Tiknai Bala Tehsil Adenza.l, DlStI'lCt

Lower Dir.

No. 1/
- Copy forwarded to the -
1. District Accounts Officer, Lower Dir at Txmergara

2. Subedar. Major, Dir Levies at Chakdara
3. Official concemed '

For information and necessary action.

....sd--
District Coordmatlon Ofﬁcer
Lower D1r Tlmergara
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" NOTIFICATION
Peshawar the 4™ February 2013

In exercxse of the power conferrcd by Section 9 of the PATA Levies Force
' Regulatton 2012, the Provmcmlly GOVemmel:lt of Khyber Pakhtunkhwa is pleased to
make the fqllowing rules, namcly - '

1. - $hort title and commiengement:~ (1) Thcsc rules may be called Provincially

. Administrated Tnbai Aress (PATA). Federal Levies Force Service (Agended) Rules,

2013,

- l

"2 Deﬁnition.

(2) They shall come into force at once.

(1) In these Ruitm unless t.he ‘context otherwise requm, the following

cxpmssmn shall have the meaning hcreby respcctwcly -assigned to them, namely -

(a)

(b)
7 .

@

@

_ “Appomtmg Aulhonty” means the appomtlng authority specified in rule-4; -
“Commandant” means Commandant of the Force, 'who shall be the

; Deputy Commissioner in their respective jurisdiction;

any oﬁccr of the District designated as such by the provincial govemmcm
who shall be Deputy Commandant (Operation) of the Force in PATA, to
exercise in his mspcctlve junsdmtmn such power and perform such
functions as may be prescribed; and ‘who shall” be rcsponslble to the
Commandant for opemnonal matters of the Force in PATA.

o Dcputy Commnndant (Administration)” means Deputy Commandant

S ;(Admmlstratnon) of the Force, who shall be an officer of the provmmal

e

g govemmcnt or any officer of the District designated as such by the

' provmcxal govemment 'to exercise in his respectwc jurisdiction such
responmblc to the Comma.ndant in. ad:mmstrlmon and estabhshmem
mattcrs cf :be !‘orcc in PATA

“Govcm:r-m mcans the Govcmmcnt of Khyber Pakhtunkhwa,

- “Home Dcpartmcnt” means Provmcml Home & Tnbunal Affairs

: . Depamncnt
® . I“Initml recruitment” means appomtment made other than by promonon or
L '.bytransfer; '
T (h) | _“Scheduie means thc Schedule appended to these rules’ L

o TC

r “Deputy Commandnn{ (Operauon)" means as. Assistant Commissioner of

~'powers and pcrfonn such functions as may be pmcnbed and who shall be



SCHEDULE—III

fo SecRule 17 .
S#l Post!lumk L Lcngth of servmenge
1 ubedarMnjor (BS-IG) ' _33 Jears service of 03 years service 8s Subedar Major or 50
. years age whichover is earlier
‘2 Subed,ar (BS-IB) 35 years service or 03 years Service as Subeclar or 57 yedrs
o . age whichever is earlier ‘
7| Naib Subedar (BS-11) 32 years. semce or 03 years service ns Nmb Subedar or 54
- e S yearSagc whichever ls carliet
4 “| Havaldar (l?;S;S) N 29 years service of 03 years semce as Havaldar or 51 years
S DA o | age whlchever is earlier -
5 ,Nhik‘(-BS-T) 126 years service or 03 years service as Naik or.48 years age
- L whachcver is parlier
T | UNaik (BS-6) . B ymrs service of 03 years service as UNank or 45 yéars‘fage |
o S .whlchever is earlier : ’
) 7 T Sepoy (BS-5. 20 years service or 4?. years age whlchever is earher J
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": Bhﬂ“ be- gmnted
SCHEDULE -lll
. . .. _Ruls 47-(Retirethen nt}) :
v ENO \ Post!Ran . Tongth of service/age fof retiremernt s -
r1 Subedar Major (85-18) |37 years of sefvice of 80 years of age whichevet ts earlier
: ﬁ [ Subedar (8S-13) . 35 years' of service of 60 years of age whichever is, eadieJ ,
13 Nalb Subsdar (Bs-11) | 33 years! of service of 60 years of age. whichever is earller |
14 Hawaldar -_(BS-B) } 31 years’ of service of 60 years of age ¥ whichever Is aarllaJ
Sz Nak BS-N:. —153 yoars of service of 50 years of age whichever 8 eariier |
118 Lance Nak-(BS8) 28 years' of gervice or 60 years of age whichever is eariies
W Sepoy (BSHS) . 125 years of sarvlce or 60 yaars of age whichever is aamar
= ” : . :
\ i . “--ﬁ'.'
’: -/ ‘: ' 'l--"
i‘ > i !& . . 7"’ - C

_Govemmert of Kyber Pakittunkhwa, '
“ Home & Tribal Affairs Department

o R ;Daged__Pesﬂawarlhe 12" Decamber, 2013

4/Vol.1. The Competent & ﬂty has been ploased to order

amendments in Schedu\EH of Rula-4(2) and’ Schedul of Rules-17 under Para of tha

ation for PATA. Levies Force; 2012 & Rule-24 of -the Provindally Administered Area
(PAT A) Federal Lavies’ Force SeMoa (Amended) Rules 2013 a8 under:-

Rulo-4(2) Schodulo - :
. . §'cugoug:| : . .
Y lfotmod F ’ ' . ' See Rula 2 -
n orce ) ’
S.No Post!Rank ' ' \Ellglbillty ior \thno \Dlmpt \Quallﬂcatlon 1
- ) promoﬂon . tion .
i ) ‘ Quqta \
9. . | Subedar Malof (BS— ~/| One yesr sarvice 100% :
16) as Subedar \ \ '
8ubedar (BS-‘I 3) \ One year srvice \ \ T - J
oo as Naib Subedar .t 4 »
A, \ Nalb Sdbedar (88-11) \ One year service ~'00% \ \ . - J.
\ A, \ Fiawaldal (BS-B) . \Ona yaar service \ ' _l
as Naik : ,
5. \ Nalk:(BS-?) . | Oneyear service | 100%
.7 |.as Lanch Nak \
18. Lanca Naik (BS-B) One year service l 100% \ - J
1 as Sapoy ‘
Sepoy (BS-S) . \ 100% | Mlddlo Passmlam
| Head Anmorer (BS-5) |One year Tervice | | 100% Middie Pass/Matric
' e : as Assistant’ -
9. ‘ Assistant wmorer: . | ' \ \ 100% \ Mldd!e Pass!Matﬂc
®s-1) 7

 RuieA7 (RetiromentL: "(1) All uniform vy personnel shill retire- 28 pef Schedulo-tll or opt fof
mﬂmmam after oompleuon of 25 yaam of regular sarvice and no extension beyond retirement

"
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BE—'IT—ERCOPY
HOMEDEPARmENT
SRS Dated Peshawar the 14-07-2020.

'No S0 (Pohce-IDHDll-S In exercise. of the power conferred by Section. 9 of the

Provincially Admmlstered ’I"lbal Areas. Lévies Force chulanon 2012, the Govemment .

of the Khyber Pakhtunkhwa is pleased to direct that in the Provincially Admsmstered :

Tnbal A.reas (PATA) Fedcral Levies . Farce - Service (Amended) Rules, 2013, the '
followmg further amendments shall be madc. namely

, . -
!-_'anesmdmles- ‘ -

a) E[g rule 17, the followmg shall be subsunned, namely:

o "‘17, Rehrement — All Lewes Personal shall rétire from service on
attammg then age of superannuanon i.e sixty (60) years or t.hcy may opt
. for renrement after complenon of twenty-ﬁve (25) years regular service,
wd .
. b) Schcgiulgem- chail bé deletsd.

;

_ SECRETARY TO
. GOVT: OF KHYBER PAKHTUNKHWA
HOME DEPARTMENT o
. Copy forwapded to the:-
£ 7¢
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"To pe substltuted nottﬁcation

GO VER NMENT OF KHYBE.R PAKHTUNKHWA
" HOME AND TRIBAL AFFAIRS ‘DEPARTME

NOTiF\CAT ON
. Peshavvar. datedthe 2-3 2021
ce-l HD!MKDILavIesI {sc./2020:- - 1n exerclse of the powers

Sectlon 9 of, the PATA Levies Force Regulatlon 2012, the provincial

hwa is pleased to direct thal In the PATA Faderal

' conterréd- by

Governmem of Khyber F'akhlun

Lewes Force Serwc.e (Amended) Rules 2013 the “following turther amendments shall '

V. be rnade namely .
Ame.ndmerits o

. Amendments
¢ -!n'thi_e s_ald rulés:- .
. 1. InRulé 4, sub-rule (:) \he !ollowing shall be substituted. namely:
s Commandanl shall be the appolnllng authority fof initial

. ,'rabruttmenl and promq\lon up to the cank of Subedar. .
K Provided that the appointing authority for purpose of

promolion to the pOSIS | of Subedar Ma;or and Supenntendants shall be

ey

: S Secrelary Home Oepaﬂrnenl

2 For Ruie 17. the followmg shalt be substituted name'.y;

iq7, Retirement: All Levy  parsonnel énall retire 28 per Schedule-ill and no

AT extervsion in service. aftar retirernenl <hall be granted".

L

'- 3 .For Sg::hedula-ln ihe lollowing shall be substituted, pamely:
B "wgghedute-l!

_ _ ’ ~ [see ule 17) )

<. No. | -Name of the Post/ Rank Quahll_callon jor promotion T~ Length of Ser\'ice,f__\ :
. g - ' ton

. Subedar-Malo;.(Bs-W} On the basis ol Senlority- Thity Seved Years Of

cum-fliness from, smongst Three years' Service 33
the  Subeaals 1 having Supedat Major of Sixly |-
) Intermedia*e Oua\mcaum years of 8ge whicheve?
S L o — is eadief '
2 $ubedar {(88-13) . "By promotion, of {ne basis Thity- Five Years |
: ‘ o © 7 of Seniotity Cum Filness n sarvice Of Five Yeras
e following manner, sanyce 2as Subedat or'\

" 1 i . namely: Sixty years of ' mge O

. s o {hy Filty Pen:enl {§0%) whichever 1% enrlier -
LT T VA o . amongst _
- : : - Naib subedars
C ' " having intermediate

qualification: and

(i Filty ‘percent (50%) | .
from amongs! Nalb |.
Subedars having
gecondary Sehool

: : Certificate . .
-3 Nab Subedar _(85-11) - i - By pqomoilon. on (he Dasis Thirty Three Years
' ' B R Seniority Cum Fitdess In Service or Seven Years'

the [ohowing manner, Service. a8 aib |
nsmely: . \ Subadafnof Sixty Years
/? .~-l"“". 7
' I’/[ ._.-.-ﬂ . . n
4 % < ;f....'

'/.-';.;;::,;*"5:'.: 2, -'.-é .fr(‘

)
v

. - . I'.f , ) i

- . Y . M : .

". o I e v/ .—-”‘-&";}!;' g
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.. qualificatien, and
(i) Fitty Percent {50%) from
amongs! Hawaldars.

Name ofthie Post/Rank | . “Qualification for Promotion " Length, of Service'/ |
R Lt ) . . N &Q_B;
4 THawaldar (85-08) | ¢ L . ™ Thirly One years service
N - Lo ' : or Three years service
R (I - K _ as Hawaldar or Filty
o O - S : One years of age,
: o 5 A . whichever is sarier.
5 - TNaik(85-07). -~ . I L Tweanty Nine years
R B R N - L . ' garvice of Three yaars .
I PV (R CEE S B : service as Naik of Forly
s ' : Elght yaars of age,
- - : . . . : _ whichever is sadier.
- ~Unaik (85-06) - - . - _ Twenly Seven yoars .
U ot S T service or Three years
! . P sarvice as L/Nalk of
: Forty Flve years of age,
R '_ , : - | whichever is earilet.
7 Sepoy {BS-05) - ) | Twenty Five years
. Cor : service or Forty Two
PR g : years of age, whichgver -
* . . - |is earties.” '
- . SECRETARYTO -
. GOVERNMENT OF KHYBER PAKHTUNKHWA,
HOME & TRIBAL AFFAIRS DEPARTMENT
Ll L ' )
yrwarded t the:-
T . [T - ' . . . i r
" "1 Principal Secretary {0 the-Governof, Khyber Pakhtunkhwa,
2. Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa,
3. Al Administrative Secretaries lo Government of Khyber Pakhtunkhwa. e
, 4. Registrar, Peshawar High Court, Peshawar. A
N 5. All Commissioners, Khyber Pakhitunkhwa,
© 8. All Deputy Commissioners, Khyber Pakhtunkhwa.’ e
7. Piovinclal Police Officers, Khyber Pakhtunkhwa. ' '
8. All.Heads of Altached Department in Khyber Pakhtunkhwa.

... 8.  PSO to the Chief Secretary, Khyber Pakhtunkhwa.
* 10, Accountant:General, Khyber Pakhtunkhwa.
11. Diregtion informatlon, Khyber Pakhtunkhwa. R .
. 12. The Manger Government Printing & Stationery Department, Khyber. Pakhtunkhwa.
)-!e is requested to publish the above Notification in ihe Extra Ordinary Gazetle of
“Khyber Pakhtunktiwa and supply SO copies (Printed) of the samg (O the Home
Depardment - L . - ’
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PR |  or¥FiCEOFTHE [ -7
R | COMMANDANT DIR LEVIES 7 \:

EPU'.(‘ ¥ COEM.MISSIONDR, DIR LOWER.

No.’ ./?-._a.- AL

'thed ’I"'imefﬁara thegg i r021, Q*?

Consequent upon the amendments made by the Competent Authonty in PATA cheral
Levies Force Service (Amended) rules 2013 Vide Nouﬁcalion NO. SO (Pohcc-ll) llD
MKDILevms /Misc /2020 dated 22-03-2021. '

OFFICE ORDER

pht s i""'-,.—

,“‘ ft'fVunl

o tNo b;ame&Designntion Dat; oi'f ﬁute.- ~of | Remarks
Birth . | | appointment|
1 1657 Sepoy Juhar Ali 03.02.1979 | 01.2.2003 Relired on attaining’ _
' i the age of 42 years | A
: : ' L as Sepoy.-
2 1659 | Sepay Ajmal Khan 05.09.1977 |122003 [ = do e
3 | 1663 | Sepoy Said Wahab 1968 W10 | &
41668 | Sepoy Umar i | A7 632004 : Ty
5 1672 Scpoy 1iabib ur Rahm:u_:, : 1.3.1979. 8.4.‘.’(-104 _ Cdo - P e
€ 11676 ' Sepoy Farman ulizh .1_0.5.1973?, 1042604 | o 1
TR T 0 . 1975 1242004
8 \_16‘%1“1 ﬁcpoy\qmnl.ﬁlﬁmn B 30.8. 19‘{&. W Mao%_ Vov b oL
9 1681 Sepoy Taj Muhammad 024, 1975 17.4.2004 e '
10 | 1683 | Sepoy Taj ul Mulk j«'::4).4.1‘9_7—:; 2142004 nyas
1711685 | Scpoy Jchan Badshah 37.5.197_3?' 5 10, 3004 cll_o-“.' | 1 ?
511689 | Sepoy Nasosb ullsh 12.3.‘19?:5' NN 3004 T do _
77650 | Sepoy Av ur Rahman -10,2‘.19725- ToTT 2004 | ™ 1
14 | 1696 ' - 82b19".!3; [ 14.12.3004 do T
15 {1710 | Sepoy Itbar Khan |22 1918 (2323000 | do ,_/_4"../.
16 {1717 | Scpoy lsmall Khan | 72 1971} T€.17:2005 - A L,f"'
T35 [ Sepoy Muhammad Karim T5AToR = 15.9,:250'51'. o 1
18- {1720 Sepoy Rahim ul Haq | 2-5..‘2.-1'97:'2 | 30.8.2006 ~ % ,_r
511723 | Sopoy T _' 4.&.197{;; 1 I,‘)..b?.u_uo' — . -
| 20 1734 Sepoy Rakht Zaman l‘s"‘ I‘J':fﬁ .11,.3.‘.';.0():\' — | (,
21 {1737 Sepoy Mudasir .hmml- Hﬁlf)?? g IO.GrZD.Olg | |




2143 Sepoy Israr ud din 11973 T6.8.2008 o
arr‘m Sepoy Zafar Iqbel 25.8.1976 '_iﬁ9,—20ds T '
¥ T757 | Sepoy Muhammad lkram | 20.4.1978 | 123009 o
i | 1758 | Sepoy Arshad Ahmad | 45.1977 '5.2_.2‘0(2 do
7 [1764 | Scpoy Bucha Rahiman 157 _‘:':_;.9.2009'_ T 5
71868 | Sepoy Hazmt Muhnmmnd': 15.3.1978 _ ?%.z;iz.zbtw - 3o
11906 | Sepoy Said Alam 111979 |7.1.2010 | —a
" [1937 | Sepoy Asghar Khan 7291978 | 25.2.2010 do
[ 1937 | Segoy Sabir Khan 30.1.1978 | 2622010 do ,' /})’ '
2005 | Sepoy Qusir Julai T 1533610 % -
{2005 | Scpoy Saced ulizh AT [ T2I2000 T é/
v | 2042 Se.poyAzamKhan 42.1979 . {2;3.?.010 , ﬁo |
~—13056 | Sepay Sheh Khalid 5.5.1978 ti2.3.2016 i A
A 241975 'fg.a.zolo ' % :
(2122 .| Sepoy Seiab ud din 13.157 3;,0.33010' yry 1
3141 | Sepoy Famir A 22.1978 753010 do B
3159 | Sepoy All Akbar : 20.2.1979 . :.!;4.5.2010 ' ‘;:lo N
[ 1666 Sepoy Shah Faisal | 02.1.1978 ” é.x;oq4, —do 1
)| 2093 Sepq}.*"MuhmnmadHanif 331670 iz’.a-.amo : do 1
. * .
| A
. l)épuly Comminsioner/ -
- Commandan ; - l\._‘,_-
. /.?-06 #/0. : D:r;ge! | '. .‘ .
Copy forwarded for information to the:- St o o ‘,,___;;\ 6

1. Secretary to Commissioner Malakand Division Swat. -
2. Section Officer ( Police-II) Home & TAs Dcpa.runént Puhawa.r
3 Dnstnct Accounts: Officer Dir Lower. I

4. Subedar Major Dir Levies.

5. Officials Concirned,

Dl.puty Commassmnu!
("nmm sudbagd Dir e

. Dh/é./uww
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' PESHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL DEPARTMENT)
~ W.P.No.470-P/2021.- -
Date of hearing —  20.11.2022.
Barrister Dr.Adnah for the petitioners.
Mr.Saqib Raza, A.AG for the respondents.

———+——1

'8 M ATTIQUE S]-_IAH,IJ:- For the reasons
 recociiad In o ﬁetailed'judgment of even
date in  WPNoJST-M2021 fited
| ‘Mhhamlmad._ Ghafar etc. Vs. Govt of

' -.:K-hyber 'Pakhtunkhw_a' this writ petition is

'-_disrﬁissgd.-." L
P
Announced. - Jupa E‘

DL.29/11/2022.

HON'BLE MRJUSTICE LAL JAN KHATTAK,
HON'BLE MRJUSTICE S M ATTIQRUJE SHAH &
HON'BLE MR JUSTICE SYED ARSHAD ALL

(ARAGN Lourt Soarhary)




- Judgment Sheet
PESHAWAR I-IIGH COURT PESHAWAR.
(TUDICIAL DEPARTMENT)

 WP.No.367-M/2021 with LR,
CM Nos.1053/2021 & 1183/2022.

" Dateofhearing — 29112022, | |
~ Barrister Dr.Adnan for petitioners. ‘
. Mr.Sagib'Raza, A.A.G for the respondents.

' .Is M AI[]- TIQUE '-Sﬂl A!-_I', J;- Through this
‘ Islrl'n'gle juc_lg_fneht. we shall also decide the
" connected writ petiions bearing Nos.337-
MA2021, - 406-M/2021, . 503-M/2021, 514-
S _‘MO21;-'513-M/2021, 450-M/2021, 601-
o MO21 661- M)2621'632- M/2021, 919-
 mrz021, 968 M021, 980- M2021, 1221-
© mr2021, 1222-M72021, 1252:M12021, 2210-
- Pr2021, 2913—P/2021, 5092-P/2021, 5423-
P/2021, and 5424-P/2021 s adjudication
' of a common question of law and fact is
" involved -'in all-the p-etiﬂonls wherein the
-'p_etitioners have challenged the vires of
notification No. ~ SO  (Police-ll) HD/
'MKD/Levies/Misc/2020' dated 22.03.2021
” .Whereby_'oh;me:basis of impugned office

order bearing No.128/DC/CSL dated

. ATTESTE
. EXAMINER
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' 20.04.2021, tiey have been retired from
- service wlfij f'ulfthef prayer that they be

" reinstated into service from the date of their

refiremient Le.- 20.04.2021 with ali back

~ benefits. In altemative, they have prayed
" that the respondents ‘be directed to treat
* them at par with erstwhile Federal Levies of

- Federally Administrated Tribal Area (FATA)

and; absorb them In police and; grant them

fulllpenlsl-onary benefits.

2, Likewise in W.P.Nos.333-M/2021,

334-M/2021, 335-M/2021, 338-M/2021,

| 345-M/2021, 1026-W/2021, 1035-M/2021,

1187-M/2021, 1206-M/2021, 1207-M/2021,

. 34-M72022, 212-W/202 and 993-P/2022 the

- petitioners have made the following prayer:

“Op acceptance. of this writ
_ petition, the impugned Notification
© "SO (Pollce-ll) HD/ MKDILevies/
_ ‘Misc/2020 is against law and the
fundamental rights guaranteed by
'the * Constitution of Islamic
Republic of Pakistan, 1973, may
be deciared illegal void ab Initio
an-dl of no legal effects on the

3 rights of the petitioners.”
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_ Siniitarly, i COC Nos:38-M/2021 In

- W.P.N0.367-M/2021 and COC No.436-

 P/2022 i W.P.No.1335-P/2022 petitioners

seek initiation of ‘contempt of court

. proceedings éga_inst the respondents for

violating the order of this court dated

' 21.04.2021 passed in W.P.No.367-M/2021.
3. Brief facts of the case(s) are that the
Ppetitioners were appointed- in the “"Swat

: - Levies Foi‘oé' aé’ Sepoﬁ etc. and presently
- terms and conditions of their services are
: regulated by ';Provinciélly Administrated
Tribal Areas Levies Force Regulation 2012"

}  whereunder 'besides PATA Levies Force
. Rules, 2012, PATA Levies Force Service

- (Amended) Rules 2013 were also framed.

Rule 17.of the Amended Rules 2013, deals

with the retirement of personnel of the

force, which was amended vide notification

dated 12.12.2013 in the manner that “Aff

_ the pefsonnel shall retire as per

Schedule-lll and no extension in service

béyond retirement shall be granted”, On

| 14,07.2020, vide Notification No.SO

CATTE
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i -'(Pdiioe-’ll)l-ibﬁ-:i.-*'-rule 17 was further
- amerided by- delefing schedule-IV as *All
_j .- unffonned fbme_ shall retire from service
" .on aﬂa!nlﬁﬁ_ th_e'_ége of éupemﬂnuaﬂon
. l.e. Sixty {éﬁ) yoam or they may opt for
- roﬂrement aﬂ‘er -cl:ompleﬁon of twenty-
" five (26) years regular service”,
Theréaﬂér ‘once’ again through ~ certaln
_modifications - rule, 17 wés. amended by
giving e to the deleted schedule-ll of the
. .j rules 2013 aé under:-

“Retirement; All levy personnel

shall retire as per Schedule-ill
and no extension In service
after - .retirement shall be
granted.”

'- _' 4. Being aggrieved from the ibid"
-.. amendment, ihe, petitioners have filed the
_instant petitions. .

5. -Pu_réuant to the directions of this.

" court respondents have filed their parawise
*.comments, wherein lssuance of the desired

. writs has been opposed.

6. Leamed counsel representing the

petitioners vehemently argued that the

CATT ED
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.- Ir_n,';:tjgned Notiﬁéaﬁon Is arbifrary. perverse,
llegal, -_iséued without lawful authority and

'_ m&fa- fide intention ju-s-t'l to deprive the |
- “ petitioners bf th_élf vegted rights accrued in
thelr favour hence violative of ~thelr

,fuﬁdaméntal rights guaranteed under the

Constitution and thus not sustainable in the -

‘eye of law. That though the impugned

" Notification was issued under the regulation

2012. However, after the 25" Constitutional

~amendment, the said regulation does not
- hold field, therefore, the Impugned

" Notification is liable to be set aside.

_7.  Converse!y.- " worthy AAG

". representing the resﬁondants opposed the

- arguments so advanced by leamed counsel

rebresenting the petitioners at the bar while

" arguing that after the 25" amendment the
- Provincial_' Asserribly passed  the
" continuation of laws Act No.111 of 2019
© through which the laws applicable to

" erstwhile PATA were allowed to continue

iricluding “Provincial Administered Tribal

Areas Leviés Force Regulation, 2012 and;

ATTESTE
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. the services. of the Levies Force were dealt

-therefore, the .impugned Nofification was

 lssued p§r law which-does not require any

interference - by this court In its wai

I_ juﬂédlcﬁon -l_m-,d_er Article 199 of thé
Constitution. Further; petftioners ‘are Civil
--__-Slefrvénts. and; matter in question revoives.
Ny around the terms and condiions of their

| : éérvié;e which is the exclusive domain of -
the j Service Triﬁunal as such the

* jurisdiction of this court'is barred given the
~ explicit pmﬁsiﬁn -of Arlicle 212 of the
| Constitution.

| 8. Heard. Reoord_perused.-

9.. . --Bgforé discussing merits of the case

‘we deem’ it - appropriate to discuss the
- background * of the “matter in hand to
- properly comprehend the issue involved

- therein. It is worth mentioning that earlier

3,

with under the Frontier Imegular Corps

: (_FIC) rules, 1962 which was substituted by

the “Provincial Administered Tribal Areas

- Levies Force Regulation, 2012” (regulation)

. and under the said regulation “PATA Levies

ATTE%D
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- Force (éorﬁce) Rules, 2012° were framed
-~ for me’nciél Levies Force. While separate
"service rules were also framed thereunder

- for PATA Federal Levies Force performing
‘. dutles in 'PATA" known as "PATA Federal

' -Levles Fome Service (Amended) Rules
2013, Rule 17 of the Ibid ruies deals with
_the retlrement of the Levies personne!
_whic;h was ame_nded from time to time.
. However, " petitioners: have  become
agﬁrieved -frolm the impugned Notification '

vide which the petitioners' retirement age

was altered which is challenged by them

- through instant petitlons

'_10.- The main contention of the

-. peﬁtipngrs Is that after 25" amendment {he
_ regulation has lost its efficacy and sanctity
-~ and has become redﬁndant, therefore, the

Impugned. amendment under the said

rpgillation is illegal being void ab initio. 1t is

- worth mentioning that after the 25"
- _-amendment in 2018, both FATA & PATA
~.were merged In the province of Khyber

- PQkhtunkhwa aﬁd Federal Levies Force

- ATTES%D)
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wbrking in FATA  was merged Into the
‘regular police of the province. Albeit, in

Malakand- Division, Levies Force is stil

. ': regulated by “PATA Federal Levies Force

 Service (Amended) Rules 2013 in view of
" the Knyber Pakhtunkhwa Act No 111 of
2019 through which the laws prevalent in
erstwhile PATA at the tme of 25"
air:lje'hdme'nt : were allowed to continue
" including reguiation 2012 which still holds
the field and as Sucﬁ the same is a valid -
instrument. | Therefore, impugned

Notification was issued by the respondents

" with lawful authority.

11. Moving toward the status of the
petitioners it is worth mentioning that earlier

. this court while deciding W.P No 528-

. "M/2016 (lkramuliah’s case) determined the

* status of personnel of the Provinclal Levies
_Force as that of oivi servants in the
. following {émsz-. |
i °19. ﬁe vafncia! Levies Force
' (“Force”) was granted statutory

" cover ' - through Khyber
Pakhtunkhwa Regu!atidn No.1 of

L ATTE
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' 2014 (*Regqulation”). Paragraph
- No.3 of the Regulation envisages

for constitution and establishment °
of the Force_, and its functions. For

ease reference paragraph Nos. 3

and 4 of the Regulation are

reproduced as under:-

3. Power to constitute and

maintain by the Force and its

" functions.— (1) Government may
constitute and maintain a Force for

; perfonmng the following functions,

(a)
(b)

(©

()

(e)

M

)

()

0

“namely: L
‘ensuring security of roads in PA TA;

ensuﬂng security and manning of

piquet;

guardmg Govemment institutions
and installations,

ensuring -security of jalls and
arrested criminals;

.'genemlfy méfntaining law and order

providmg mobile escort to VIPs;
antf-smugghng .activities espec:ally
timber smuggling; _

destruction of illict crops;

serving of summons or procedures;
raid and ambush; and

such other functions as Govemment

may, by notification in the official

~ Gazette, raquire the Force to

perfonn.
2. In discharge of their functions,
oﬂ'icers and staff of the Force shall

CATTES
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_ Go'vamimnt.

A ( I

be gmded in accordance with this

_ Regulatron and the rules.
(3}  The head of the Force shall

'be Commandant in his respective
* jurisdiction.

{4} _.Secretary fto chemment,

. Home and Tribal Affairs Department
shali-be the competent authority of

the Fome '

‘ (5) - . The Force shall consist of
.. such ranks and number of officers

and membe_.'s and shall be
constituted in such manner as may

© be prescribed by rules.

(6) . The officers and members of
the Force shall receive such pey,
pension, allowances and other
remunerations and shall enjoy such
leave and other privileges as may be
prescribed by rules.

(7} The officers and members of

the Force shall wear such uniform as

" ‘'may be prescribed by rules or

instructions.

(8) The administration of the
Force shall vest-in the Commandant
i his Jjurisdiction who shall
administer it-in accordance with the

-provisions of this Regulation, rules

and Instructions.

- (8) The Commandant shall

exemisc his-powers and perform his
functions under the general
supervision and directions of

ATTE‘S '
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4. Powers and duties of
" officers and members of the

(a)

‘Force.—An ofﬁcar or member of the
: Forc,q sha.fl-

take effective measures for ensuring

. security of assigned jurisdiction and

. )

. (©)

for -safeguarding against acts of

| unfawfd!'fnterfemnca';

prevent unauthorized persons and

_vehicles from access (o the tenitorial
Jurisdiction;

take effective measures for
preventing sabotage, placement of

- car bombs, letter bombs, dangerous

-article and camiage of arms end

. ammunition into the restricted area;

@

(e}

0

use such arms and ammunition and
equipment as may be authorized by
the. Commandant or an officer
authorized by him; |

search and airest without warrant

- any person who he suspects of

endangering or attempting fo
er;dangef or having endangered the
safety of an installation and may use
such force as may be necessary in
the discharge of his eforesaid dutles;
and . ; ' _
perform such other legal functions as
(he competent aﬁﬂmﬁty may require
him to perform”.

- 20.. The close perusal of the

Regulation would clearly show

. that the . Force is receiving its

salary from - the Provincial

ATTE
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" Exchequer -and performs the

policing service -in the erstwhile

PATA. .
21. H_aving said this, we would

now refer to the crucial issue as to
.. whéther the employees of the

Force can be termed as a civil

"servants and as such they cannot
-maintain a ‘constitutional petition

before this dogn for enforcement

of the terms & conditions of their

service. .

22.- The. connotation ‘civil

. servant' Is defined and expiained

in respect to the Province of
Khyber Pakhtunkhwa, in the Civil
Servants Act, 1973 (“Act, 1973").

- For ease reference, we would
- refer to Section 2 (b) of Act, 1973,

which reads as under:-
“2. " Definitions.—(1) in this act,

. .unless the confext otherwise

requires. the "following -expressions

~ shall have the meanings héreby
" respectively assigned to them, that is

(a)

- (b)

fo say-

ccccccccccccccccccccc

_“civil servant” means a person who Is

a member of a civil service of the

- ‘Province, or who holds a civil post in

connection with the affairs of the

. Province, bit does not include—

Peshawar High €our:
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a person who is on deputation-fo the

. IvaInce from the Federation or any

W

i

“other Prownce or other aub‘rorfty;

a person who ‘is' employed on.
contract, or on work charged basis,
or who is paid from contingencies; or
a person who is a “worker” or
“workman” as defined in the

Factories Act, 1934 (Act XXV of

1934), ‘or .the  Workman's

--Compensatfon Act 1923 (Act Vil of

- 1923)%

23, The perusal of the definition

‘ wduld show that a member of a

civil service of the Province or

who holds a civili post in
connection with the affairs of the

~ Province Is civii - servant. All

Pakistan Services are explained

" in Article 260 of the Constitution,
 which reads as under:-

--------------------------------------------------
cccccccccccccccccccccc
CreuaserchatNIITI s IsIRIRIRATAIRIT IV IRIRILRISS

---------------------

seM'oe of Pakistan® means any

© service, post or office in connection

- of a Province, and includes an All-

with the affairs of the Fedenratiorn or

Pakistan Service, service in the
Amned Forces and any other service
declared to be a service of Pakistan

by or under Act of [Majlis-e-Shoora

Reshawar

2
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(Parfiament)] or of a Provinclel

' Asssmbly, but does not include

service as  Speaker, Deputy

‘Speaker, Chairman, Deputy
~ Chairman, Prime Minister, Federal
" Minister, “Minister of State, Chief

Minister,  Provinclal  Minister,

 fAttomey-General], [Advocate-

General]] Parfiament Secretary] or

. [Chalman or member of a Law

_Commfssfbn, Chalnnan or member

“of the Council of Islamic ideology,
'Special ‘Assistant fo ‘the Prime
_ Minister, Adviser to the Prime

Minister, Speciel Assistant to & Chief

Ministor, Adviser to a Chief Minister]

or member of a House or a

Provincial Assembly;

Whereas 'IArticie 240 of the
Constitution envisages that:-
*240. Subject to.the Constitution, the

'appointmenfs to_'and the conditions

of service of persons In the service
of Pakistan shall be determined —

{8) e

(b) inthe case of the services of

- & Province and posts in connection
with the affairs of a Province, by or -
‘under . At of the Provincial

Assembly.

. Explanation.- In this Article, “All-

Pakistan Service” means a service

common {o the Federation and the .

Provinces, which was in existence

- immediately before the commencing

. ATTES?
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- dayor whrch ‘may be created by Act

of [Majlis-e-Shoora (Parliament)J",
24. - The Phrase “performing in

connection with the affairs of -
" Federation or for present matter
- Province™ . was'  elaborately

explained 'ip the. case of

‘Salahuddin _and 2 others vs.

Frontler Sugar Mills & Distlllery

Ltd. Tokht Bhal and 10 others

(PLD 1975 Supreme Court 244).
‘In the sald- judgment, the Apex

Court haé held:

*Now, . what is meant by the phrase
*performing functions in connection
with the affalrs of the Federation or a

" Province”. It is clear that the

reference is to govemmental or State

: - functions, involving, in one from or

another, an’ element of exercise of
public. power. The functions may be
the traditional police functions of the
State, involving the maintenance of

law and order and other regulatory
activities; or they may comprise

functions pertaining fo economic
development,  social  welfars,

- education, public uﬁ'ﬁ(y service and

other .State  enterprises of an
industrial or commercial nature,
Ordinarily, these functions would be
performed by persons or agencles
directly appointed, controlied and

financed by the State, ie., by the

ATTE&E D
EXAMINER

Peshawar High Coyr

W@
B




&

16 -

Federal Govemment or a Provincial

" Govemment"
25, Admittedly, as evident from

the bare reading of paragraph-3 &

. 4 of the Regulation, the present
petitioners are performing policing
service in the erstwhile tribal area,

howévgr, thelr terms and

conditions are being regulating

through Regulation No.1 of 2014

‘and -after the omission of Article
247 from the Constitution; through
" a provincial statute i.e. the Khyber

‘Continuation of Laws In the

- Erstwhile Provlilnciaily Administered

Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. ill of 2019),

_ the operation of Regulation No.1 of
2014 .was 'oon_tinued. Thus, the
“essential criteria for being a civil

servant is that the person hoiding

" the post must perform his functions
inconnection -with the affairs of

Federation/Province and the terms
aﬁd conditions - of hls service

 should be determined by or under

the Act of Parliament/Provincial

~ Assembly. The Apex Court in the

- case _df Federation of Pakistan
ough_Secretary, Mi of

" Interlor terlor _ Divisio

Is], nd -2 others vs. RQO-

ATTES%
EXAMI
Peshawar Hi ourt



17

MT

177 _Ex-DSR Muhamnad Ngzir

o ‘{1938 SCMR 1081), while dealing

. with the case of an employee of

Pakistan ‘Rangers has observed

that. = .

- “7....Perusal of these rules clearly

_-shows that ‘they' are all embracing,

~ . and therefore, under the amendment

of section 1 of the Pakistan Rengers

‘Ordinance, these rules would prevail

over the Rules of 1973, The Pakistan

" Rangers Ordr“nénqe was promulgated

. to consttute a. force called the

Pakistan Rangers for the protection of

“and maintenance of order in the |

 border areas. Since with regard to.the

status of the members of the force the

-Pakistan Rangers Ordinance is silent,

© therefore, it can be safely said that

‘the employees of the Peakistan

Rangers will be deemed to be civil

servants. as they are performing

duties in connection with affairs of the

" Federation and hence under the

_ Service Tribunals Act, 1973, an

" .- appesl by a member of.the Pakistan

. Rangers regarding a matter relating

to ferms and conditions of his service

is competent before the Federal
Service Tribunal...".

26, Similarly, in the case of

Commandant, ... Frontler
Constabulary, .~ Khyber

- Pakhtunkhwa, Peshawar _and

'ATTESG%
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others 'vs, Gul Raglb_Khan snd

gm _{2018 SCMR 803), the

Hon ble Apéx Court has elaborately
.. examined service structure of the
‘employees..- . of . Frontier

Constabulary, which is established

" under Frontier  Constabulary Act
C(Act-XIIl) - of  1915.  Relevant
. paragraphs of the said judgment

are reproduced as under:-

'“6. Three broad fests for

establishing the status and character
_ of a civil servant emerge from the
| . Constitutional mandate of the afore-
- going. Articles. Firstly, under Article

240(s) - of the  Constitution,

- appointments to ‘and the terms and
_conditions of service of the persons in

the “service of Pakistan® are be
determined by or under Act of

. Parliament. Secondly, by virtue of
. Aticle. 260 of the Constitution,
~ ‘service of Pakistan’ means any
-SOMCS _ post or office in connection

with the affairs .of the Federation.

 Thirdly, under Article 212(1) (a) of the

Constitution, the exclusive jurisdiction.

- to adjudicate disputes relating fo the
' terms and conditions of persons, who

are.in the service of Pakistan vests in
an Administrative Tribunal, namely,
the Federa! Service Tribunal. These

- tests are menﬂoned in the

. Muhammad Mugwgglgm case
CATTE 3
- EXAM '
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ibid (at pp. 686-689 of the law, report).
" The definition . of the term ‘civil
- servant' in - the Act adopts the

Constitutional criteria given in Article

260 noted above fo rolterato that a

person who, inter alla, ‘holds a chil

' post “In connection with the affairs of
_ the Federation” including any such
'post connected with defence, to be a .

civil servant. The larger Bench has in

- this msbect taken the logical step to
incorporate the requirements under
“Aticle - 240 (a) and 260 of the
Constitution as the definitional criteria
- of the term "civil servant” (at p. 682 of

the law raport)

7. Having noticed thé qualifying

criteria of ‘a-civil servant under the

" law, It Is appropriate now to examine

the factual .matrix of the present

* controversy. The FC was established
. " by the NWFP Constabulary Act, (Act-
- .Xil) of 1915 ("Constabulary Acl’).

Section 3 of the Constabulary Act

empowers the Federal Government to .

maintain the. FC as a force “for the
better protection and administration of
the external ﬁ'ontiers of Pakistan

. within the limits of or adjoining North-

West Frontier or any part thereof’.

" Saction 3-A of the Constabulary Act
" authorises the Federal Government o
- é_mpfqy the FC outside the limits of or

‘adjoining the - North-West Frontier

Province in other parts of Pakisten for

ATT D
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~ -the ' better - protection  and

administration of those parts. Section

5(1) of the Act ibid vests the Federal

Government with power fo appoint -
the Commandant and other persons
Including - the District Constabulary

Officers or Assistant Constabulary
Officers of tﬁq force in one or more
. districts. Section 6 delegates to the
‘Commandant ~ and District
Constabulary Officer the power fo

appoint_subordinate officers In the

_manner prescribed by Rules made
" under the Act. The Federal
‘Govemment exercised Hs power
* confered by Section 21 of the

Constabulary Act, o frame the NWFP

Constabulary - - Rules, 1958

("Constabulery Rules’), in order to
provide the ferms and conditions of
service of the officers and men in the

FC. -
. 8. It wil be observed that the

‘matter. of terms and conditions of
service of the respondent-employees

of the FC, are in the first place
. regulatéd by the Constabulary Act

and elaborated pursuant thereto by

_ the FC Rules. The provisions made
by the Constabulary Rules are in
furtherance of and in exercise of the

| '”_power conferred by the Constabulary

Act. . Therefors, the ferms and
conditions . of service of the
employees of the FC are prescribed

©ATT ES@%S
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inthe Act-and the R:_:loé. The test laid
down In Article 240(a) of the
-_Constitutfori' -requires  that the
_ apbofntrﬁent fo and the terms and

conditions of service of posts in |

“cohnection with. the affairs of the
Fedemtion and of a service of
. Pakistan shall be determined by or
. under. an- Act of* Parfiament. The

© expression by ‘or under” in Article
240(a) of the Constitution authorizes -

. the terms and conditions of service of
* a civil servant to be provided both by
~-statute or .by statutory rules. The

. provision made in’ the Constabulary

‘Act -and .the Constabulary Rules,

| therefore, -satisfy the Article 240(a)

tost. The judgment in the Muhammad

Mubeen-us-Salam case Ibid
en_dorseé this point of view:-

" “86.... The terms and conditions of

service of those employees, however,
~are required to be specified under
Article 240 of the Constitution by or
- t_:nderAct of the Parllament. Thus, the
conclusion would be that only those

persons, who are in the service of

~ Paldstan, as discussed: hereinabove,
“and if their terms and conditions are
govemed elther by a statute or
~ Statutory fﬁ!es, in terms of Article 240
- of the Constifution, can seek remedy
- before the Service Tribunals..”

.27, Similarly, this. Court in the
case. of Gul Munir vs. Th




Erontier _Reglons _ (SAFRON),
Islamabad and others (2019 PLC
" {C.S) 8485), on the basis of law laid

down by the Apex Court in

Commandant, Frontler

Pakhtunkhwa, Peshawar's case
(2018 SCMR 903), while dealing
with the case of Federal Levies
© Force, which was established
through Federal Levies Force -
Regulation, 2012 having the same
B structure of service for |its
. employee'sl_fprce as provided in
" Regulation No. 1 of 2014 has held
that employees of the Federal
- Levies 'Eor'c'e'- whose terms and
‘conditions of service are govemed
~under Federal Levies Force
Regulation, 2012 are civi servants.
Keeplng in- view the above, the
Force established under Regulation
No. 1 of 2014 qualifies the criteria
of being civil servant in view of its
. composition, functions and duties
as per law laid down by the Apex
Court in the cases of Federation of

ini of or _(Interlo

] sfama 9,
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£X R
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 Nazir (1998 SCMR 1081) and
. Constabulary, Khyber
Eaxmg_mre._-ﬂesmm
" others vs, Gul Raqlb Khan and

otfiers (2018 SCMR 903), thus, the
preliminary objection ralsed by the
leamed  counsels - for  the
re'spon-dent_sl is sustained and

" accordingly, the-present petitions in
" view of clear bar contained In

Ai'ticle 212 of the Constitution are
not maintainable. The present
petitioners may agitate thelr
grievanoeé. ‘before the Provincial

-Services Tribunal. However, prior to
' this judgment, the status of present

petl_tlonera belhg a civil servant was

_ not. determined ‘and in the similar
‘cases, the l\pex Court in Gul Raglb

Khan’s case (2018 SCMR 803)
has held that:

“11. It follows from the dicta laid

" down above that the protection of the

border areds.is a ‘sovereign function
belonging to and performed by the

- Federation. The same duty s
- . performed equally | the present case

by the FC not only on the frontiers of

KPK Province but slso.by maintaining
“order in ‘other parts of Pakistan. For

discharging such  functions, the

_ - Peshawar Higt' Court




services rendered by the FC have
quct nexus with the affairs of the
Federation. Thersfore, the reasons

" given in the Muhammad Nazir case
(supra) fully apply here as well and we

hold that the employees of FC are civil

' servants. Insofar as the question of

competent  remedy in respect of
service- disputes of FC men s
concemed, we hoid that ih a matter
relating to the terms and conditions of

) service 6f_ the respondent-employees
. of the FC, an appeal before the
. Federal Service Tribunal is available to

them as the exclusive remedy under

' the law. Accordingly, this remedy may

be availed by them within the statutory

" period of limitation commencing from
the date of Issuance of certified copy
" of this judgment. All these appeals
filed by the appellant:Commandant,
'FC are according allowed in above
terms”. - .

When cés;e of the petitioners (PATA..
Federal Levies Force) was examined in-
]yilttiapbsltibn “with the Provincial Levies
Force and ibid judgment, we observed that
sérvioe of 'bdtﬁ Tthe forces is govemed
under the rules 56 framed under the
'pmvisic;hg of “Provincial Administered .

Tribal Areas - Levies Force Regulation,

" ATTES
.. EXAMI
.Feshawar

h &ourt
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| 2012 Therefore, we believe that the
- status of petitioners is that of civil servants
~for all practical and material purposes, and

" as such, the ‘matter of terms and:

conditions of their service squarely falls

© outside the ambit of writ jurisdiction of this
court given the _prlibit bar contained in
" Article 212 of the Constitution, As earlier
_discusse_d service rules of the petitioners

(PATA Federal ~Levies Force) and

Provincial Levies Force both were framed
under the . proviéions of “Provincial

Admimsterad Tnbaf Areas Levies Force

"Regu!aﬂon 201’2’ and through the ibid
- judgme_nt. the personnel ' " of Provincial

" Levies Force were declared as Civil

Servants after exhaustively discussing the

* matter of Levies Force performing their

'd_uties in PATA. ':'1_'her'efore, on the same

- premise, we have no hesitation to hold that

the petitioners are Civil Servants as their

service fulfills the entire criteria of Civil

Servants so provided by the law. Learned

'oqunsel représenting the petitioners could

ATTES
. EXAMIN
tigshawar Higt Sourt
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__not distinguish the status of petitioners
(PATA Federsl Levies Forcs) vis a vis

P}ovinciaf Leavy Force i_ﬁ any manner. Both

fordes are herfoimlng t!iéir functions In the

. - same aréa _fbr | the _same ‘ob]ect and;

, bUmése,__and'.Soﬁ alne-being maintained

K h th'fough' the provincial  exchequer.
. _ Thersfore, the miatters arising out of the

“terms and; conditions of service of the

pgtitioner_é are only amenable to the

jurisdiction of the Serﬁw Tribunal in terms:

of Article 212 of the Constitution.

' So far as the contention of petitioners

. that they have-challenged the vires of the
" impugned Notification and as such the

. same are not amenable to"the jurisdiction

of the Service Tribunal is concerned,

7 suffice it to state that it has long been

" seftled that -Service . Tribunal has ample

jurisdiction to deal with the issue of vires of

- o the law and rules framed thereunder. 2015
| SCMR 253 NATIONAL ASSEMBLY'
- SECRETARIAT through Sectrary V.

MANZOOR A’;}M_Ao and  others.

ATTE [
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-Therefo;e; the odnigﬁtion so agitated at the
- ba; is miscoﬁoeiire'd and as such repelled.
| ' view tlr'\e:;eqf, the status of
’ p_e_ﬁtionﬁs has - been declared as that of
Civil Servants ah_d the matter in question

. revolves around the terms and; conditions

" of their service which does fall outside the

jurisdiction of I“this court given the barln'gl
 provision of Article 212 of the Constitution
and as such Instaﬁt- petitions are dismissed;
being ﬁbf -maintainable. However, the
petitioners may approach the worthy
Service Tribunal. for the redressal of their
§ gl_'le\'rance.lf so advised. Albelt, earlier the

status of petitioners being civil servants
~was not - determined, therefore, the
peﬁﬂoners mayl_a\_tall,the ren_\edy of appeal
.. within. the stathtprf period of limitation
-commencing from the date of issuance of

the certified copy of this Judgment in terms

, _°_f-ﬂl19. judgment of august apex court in Gu/f

' Raqlb khan's case 2018 SCMR 903.
 COC  Nos.38-MR2021 i
" W.P.N0.367-M/2021 and; COC No.436-

. ATTESTED
. EXAMI
B .Peslha_war €ourt
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