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proceedings

20/1/2023 The appeal of Mr. Shoukat Ali re-submitted
' today by Dr. Adnan Khan Advocate. It is fixed for
preliminary hearing belore touring Single Bench at Swat
on . Parcha Peshiis given to appellant/counscl.

By the order of Chairman
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é\k The appeal of Mr. Shoukat Ali son of Sultan Zarin r/o Salim Shah District Dir Lower
“L/Naik no.1637 received today i.e. on 5.01.2023 is incomplete on the following score which is
returned-to the counsel for the appellant for completion and resubmission within 15 days.

Copy of departmental appeal against the impugned rules/order in respect of appeliant is
not attached with the appeal.
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeél No. 15‘3 of 2023

|  Shoukat Ali.. :. Appellant

. 'Goyernrﬁent. of Khyber Pakhtunkhwa and another

e S Respondents
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Shoukat Al =

jdentified by counsels
Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

&g
Umar Sadiq Advocate High Court
Office: Adnan Law Associates,
'Opposlte Shuhada Park College Colony,
* Saidu Sharif, Swat.

Cell No. 0348-9415233



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT) -

Slervi_ce Appeal No. fg 8 of 2023

‘PRAYER:

: Sh'oukat Alt slo Sultan Zarin R/o. Salim Shah Tehsil Adenzai,

. District Dir Lower [L/Naik No.1637]

L e, o Appellant
VERSUS.

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar.

2) Government of Khyber Pakhtunkhwa .through Secretary Home &

| Tribal Affairs Department, Civil Secretariat at Peshawar.

3) Commandant . Dir Leweleeputy Commissioner Dir Lower at
Tlmergara

..... '............................Respondents

 APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

~ On acceptance of this Appeal, Notifications No.
SO(Police-ll)HDIMKf)ILeviesIMisc 412020 dated

© 22-03-2021 & No. SO (Police-I)HD/1-3/Federal
Levies 2021 dated 21-10-2021 and subsequent
retirement orders issued by respondent No.2 may
be declared as illegal and the same be set aside.
-Conseq'uently, the appeliant may be held entitled
to complete his service till attaining 60 years age
in light of Notif catlon dated 14- 07-2020.

Alternatively, the impugned notifications may be
_ declared to be meffectlve upon the rights of the
‘appeflant and he may be. allowed to complete his
| serviee' till attaining 60 ye'ers of age.



Y

1)y That the appellant has been serving as regular member of

4)

5)

Ny Reslg- ectfully Sheweth. .

A

Levies Force having a considerable length of service at his

- credit (Copy of Appointment Order is Annexure “A”).

That services of the appellant were initially regulated under

the Federél Levies Force Rulés, 1962, which -were non-
statutory. '

That subsequently, the G6verno'r Khyber Pakhtunkhwa,

‘under the omitted Article- 247(4) of the Constitution

promulgated the PATA Levies Force Regulations, 2012.
Consequently, the Provincial Government framed Service

Rules for the Levies Force in 2013 (Copy of relevant text of

Service Rules notified in February 2013 is Annexure “B").

That Schedule-lll of thé above mentioned Rules, which

provided for length of service towards retirement had certain

~anomalies.. Hence, the said Rules were amended in
- December 2013 and the above . stated anomalies were
' removed to a larger extent (Copy of amended Rules notified
. in December 2013 are Annéxure “C").

That the relevant Rules were further amended in July 2020.
Regarding the length of service towards retirement, Rule 17
was amended to the effect that all Levies personnel shall

retiré from ‘service on attaining the age of superannuation

'i.e Si_xty Years. Furthermore, Schedule-l1i which provided

for certain "Iength of service, was deleted by virtue of the
amendment (Copy of amendments notified in July 2020 are

~ ~ Annexure “D"). |

That the rdles were further amended on 23-03-2021. Rule

17, :whit:h -'provi,ded' for retirement on reaching

superannuation ‘was. again omitted and Schedule-lil was

) reifived with certain amendrhents. (Copy of amended Rules
‘notified in March 2021 are Annexure “E”).



7)

8) -

)

10)

11) |

1)

That the above mentioned Rules being extremely

detrimental to him, the appellant filed representation before

the concerned quarters for redressal of his grievances. The

: same “has ‘not been responded to as yet (Copy of

representation is Annexure “F”).

That the appellant alongwith other similarly placed
persdnnel of the Levies Force got retired from service on
reaching certain agelcompletion of certain length of service
as prescribed by' the above mentioned Rules (Copy of
retirement order is attached as Annexure “G").

7

That the appellant along with other similarly placed persons

invoked the Constitutional Jurisdiction of the Ho_n’ble

Peshawar High Court by way of filing various constitutional

Petitions, challenging vires of the above mentioned rules.

That during the pendency of the said petitions, the
Provincial Government made further amendments in the

Federa! Lévies Rules on 21-10-2021, whereby retirement

age in respect of lower ranked members of the Force was

enhanced by a few years (Copy of amended Levies Rules

notified on 21-10-2021 are Annexure “H").

- That the appellant_ﬁled another representation against the
‘above mentioned further amendments in the relevant rules,

which was never responded 0. (Copy of memo of second
representation is Annexure “I").

That against the above mentioned Rules framed by the
Provincial -Go#ernment, the ‘appellant alongwith other
similarly pléced persons filed various other constitutional
petitions (W.P No0.4689-M/2021, W.P No.470-M/2021, W.P
No.337-M12021, ‘W.P No.338-M/2021, W.P No0.333-M/2021
and W.P No.335-M/2021) before the Hon’ble Peshawar

_' High Court. However, because of jurisdictional issues, the
~ matter was referred to a larger Bench.



14)

5

" That in light of the above mentioned Act, the appellant along
~ with other similarly placed ‘employees of the levies force
 filed a constitutional petition (WP No. 1281-M/2022) before

the Hon'ble Peshawar High Court Mingora Bench to the
extent of their re-instatement in light of the Provincial
Assembly’s Act. The petition was allowed by the Hon'ble
High Court vide judgment dated 23-11-2022 whereby the

espondents were directed to re-instate the then petitioners.

ltis worth mentioning that vires of the impugned rules were
‘not ‘challenged in the said petition, which are being
-impugned through the instant appeal.

That a larger Bench of the Hon'ble Peshawar High Court

heard the connected pefitons on  29-11-2022
‘Conseduently, the Hon'ble High Court decided that

personnel of the levies force are civil servants and their
employment matters would be dealt with by this Hon'ble

Tribunal (Copy of order déted 29-11-2022 is Annexure “J”).

That being aggrieved with the impugned notifications and

: subsequent retirement' order, the instant appeal is being
~ filed before this Hor'ble Tribunal, inter alia, on the following

- grounds

| éROUNDs:

That the impugned act of amendlng the relevant Service

_"Rules to the detriment of the appellant and- subsequent

retirement is |llegal_and un-Constitutional. Hence, the same

~ acts are liable to be declaréd as such.

8

That it is a settled law that service rules cannot be amended

to the detriment of public sector employees. Even, if they
are so-amended, the same having prospective effect cannot

- “be apphed agamst the existing employees

ey

That- aﬁer the 25th Constltutlonal amendment, the new

'Constitutional regime demanded streamliining of the



i‘t
.

L
‘:

' 'erstwhtle Tribal Areas wnth the rest of the Provmce So

much so, Levies personnel serving in erstwhile FATA and

A Khasadar Force were accommodated to a larger extent
. where the Provincial Assembly passed an Act aimed at
streamllnlng the sertvice structure of Ex. FATA Levies Force

The Act not only provides uniform retirement age |e 60

 years for the' whole Force- but rather enjoins' upon the

' Provrnmal Government to take steps towards absorption of |

. the said - Levies and Khasadars in regular police.

-. 0

REgrettably the appellant have been treated in Vtolatton of
the Constitutional = spirit particularly after the 25‘“
Constitutional.amendment and subsequent orders_.

That' further grounds with leave of this Hor'ble Tribunal,

: would be ratsed at the tlme of oral submissions.

Itis, therefore humbly prayed that on acceptance of
thts appeal, :

(l) The impugned Notifi catlons No. SO(Pollce-
ll)HDlMKDILevuesIlllhsc J2020 & No. SO
-(Poltce-ll)HDM-3!Federal Levies 2021 dated
21-10-2021 and subsequent retlrement order
lssued by respondent No. 2 be declared as
_lllegal the same may be set aside.
Consequently, the appellant may be heid
_ ent|tled to complete his service till attaining 60

| years of age in light with Notification- dated 14-
_07-2020 '

Alternatively, the impugned notifi cations may be
declared to be ineffective upon the rights of the
appellant and the “appellant be allowed to
complete’ his service till attaining 60 years of
‘age. |




" BEFORE THE KHYBER PAKHTUNKHWA SERVICE
, TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

 Service Appeal No.______ of 2023
| .Shoukat'AIi,............._.......'....'..--.-......................;Appellant

Government of Khybef'Pakhtunkhwa and another

e e Respondents

AFFIDAVIT

| Shoukat Ali (Appellant), do hereby solemnly affi irm and

declare that the contents of the above titted Appeal, are true

-~ and correct to the best of my knowledge and behef

| Furth_ermo_re, no such like appeal has earlier been fi Ieg_:l before
 this Hon'able Tribunal or elsewhere on this subject matter

* DEPONENT

Sat

- Shoukat Ali




¥ BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Servrce Appeal No of 2023 :
Shoukat All '....I....__......-.-........................Appellant

Government of Khyber Pakhtunkhwa and another

Respondents

-------------------------------

;~  ADDRESSES OF THEPARTIES

APPELLANT:
Shoukat Ali s/o Sultan Zafin R/o Salim Shah Tehsil Adenzai,
District Dir Lower [L/Naik No.1637]

Nic#. ) (cel )

RESPONDENTS:

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
, - Civil Secretariat at Peshawar
2) Government of Khyber Pakhtunkhwa through Secretary Home, &
© Tribal Affairs Department Civil Secretarlat at Peshawar
)Commandant Dir LevlesIDeputy Commlsswner Dif Lower at

- Timergara

‘Appeilarit M

~ Shoukat Ali
Identlf ed by counsels

Dr Adnan Khan Barnster-at—Law
_ Advocate Supreme Court of Paklstan

| Umar Sadiq Advocate High Court
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S - hort ﬂﬂa and nqmmaucament. (1) These. rules may be called grasiveal 0 T 1xon
W*ﬁmﬁ"’ﬁ@m Leresforombe qdce»%mwsd)aﬂu‘aﬁz% i 5 -
(Zi_ ' They shall come into fnn:e at once,

2. Daﬂrﬂﬁans.-m in theso Rules, unless the context dmanﬂse mqu\re. press i&)
. shall have ﬁw meaning hereby mspcc’dVely asslgnedtnthem namety=~ '

:. . . ﬂ' A e THLS

‘ @ - 'Appblnﬁrlgp.uthodtr msans the appnlnﬂngau’dmdt.y sp fied in ru\a-ﬂ., --.ﬂi‘

.‘ ‘: . ‘_ O 'mmmanﬂunt' means commundnnt of the Fom. ‘. 5'
V- <} .- Commisslonerin u\alrrespectlva}umdlcdun'

e .9 .. "Deputy Cummndant (Oporation}™ means &n Assistan commlssloner” >

PESHAWAR FRIDAY, ‘15TH FEBRUARY ;

ln’ ewdse

K ﬁ!a powa ponfuned b1 Section ‘3 of the PATA Levies Fo
' ‘ _ ‘Pmﬂnclq,l Gmmmant ut Khytmr Paimmnkhwa i3 pleased m make mqonow!ng ke

. or.any officer of the District designated as such by the p nelat goversmeREin
‘exercisadn hls respectiva Jurisdiction such powers and perform such tunghacsy

o 'Gmmment" maans the Gmmmem of Kiryber Pnklmmkh s

. "Homn Bepaﬂment" means Pminclnl Home &Tﬂhal Aﬂal Dapastmn‘q

"Schsduie‘ meamthe Schedue appadqdumgﬁm:

GOVE!IN’MENT OF KHYBER PAIGITUNIGMA
HONIE &'I'RIBAL AFFAIRS DEPARTMENT

‘Peshaworthe 4inFebruary 2013

»

oficer of the District designated as such by the provinclal mment wha
Deputy Commandant (Operation) of the Force In PATA, to e
]ur'lsdlcuan wuch powers and perform such functions as may be prescribed;:

who shall be respunslble to the Commandant for upbraﬂu al matters of t’m E
in PATA., )

'Dapilty Cnmmandant U\dmlnlstmtion'; . MEaNS urtaddaty
{Adm\nlstrhﬂon} of the Foroe, who shall be an officer of the provinclal goves wERl

may be pescrbed and who ,shaly be responsible to
admln! cm. and sstahji;.hrpept mattors of the Farce In PATA.

".'lni!lal mt:uthne:ﬁ" means appulntment mada other tha b)' promotio

tmnsfer
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SR GOVERNMENT OF KHYBERPAKHTUNKHWA
- " . HOME &TRIBAL AFFAIRS DEPARTMENT

NOTIFICATION
- Peshawar the 4t February 2013

SERVICE RULES FOR FEDERAL LEV IES FORCE IN PATA A

In exercise of the powcr conferred by Sectlon 9 of the PATA Levies Force

'Regulahon 2012 the Provincially Government of Khyber Pakhtunkhwa is pleased to

make the fpllowing rules, namely:-
1. Short title and. commencenient:- (1) These rules may. be called Provmcrally- .

* Administrated Tribal Areas (PATA) Federal Levxes Force Servrce (Amended) Rules
2013, . | . -

(2) They shall come into force at once, -

2. . Defimtmn - (1) In mese Rules unless the context other\mse require, the followmg

expression shall have the meamng hereby respectively assrgned to them, namely:-

(a) “Appointing Authority” means the appomtmg authority specified in fule-4 :

{b) " “Commandant” feans Cornmandaht of -the Force, who ‘shall be the
L Deputy Commissioner in their respectwe Junsdrctlon '

| (¢} . “Deputy Commandant (Operatlon)" means as Assrstant Commrssroner or
. any officer of the Dlstnct desrgnated as such by the provmeral govemment

" who shall be Deputy Commandant (Operatlon) of the Force in PATA, to
exercise m hls respective junsdxctlon such power and perforrn such
functions as may be prescnbed and who shall’ be responsrble to the

: Commandant for operanonal matters of the Force in PA’E‘A

' -(d) . "“Deputy Commiandant (Adrmmstratlon)“ méans Deputy Corm‘nandant

(Admxmstratwn) of the Force, who shall be an oﬁiccr of thié provmcral

= govemment or any officer of the Dlstrlct de31gnated as such by the

provincial ‘goveémment to exercrse in his respcctlve Junsdlctron such

-powers and perform such frmctlcns as may be prescnbed and who shall-be

respon31ble to the Commandant in adm1mstratlon a.nd estabhshment
mattersc the Torce in PATA

- (e) “Government“ means the Govemmcnt of Khyber Pakhtunkhwa,

() “Home Departrnent” means Provmclal Home & Tnbunal Affalrs
_ Department . '

. (® . “Initial recrmtment” mesns appomtment made other than by promohon or
L by wansfer

" (h) - “Schedule” medis the Schedule-appended to these rules’




1

SCHEDULE-ﬁI: '
See Rule 17

S#

“Post/Rank

Lcné'th of serv1ce!Age |

Subedar Major (BS-16)

38 years service or 03; years service as Subedar Major or 60 |,
years agc whichever |s ‘earlier : -

2 .1 Subedar (BS-13) 35 years gervice of 03 years. service as. Subcdar or 57 years
- : : ) age whtchever is-earli u:r _
3 | Naib Subedar (BS-li) 32 years -service of 03 years servuce as Nnab Subedar or 54 o

years age whichever. is earlier

Vi .
Havgldar (BS—S)

29 years service or 03 years serwce as Havaldar or 51 years | -
age whichever is earher : N

Naik (BS-7)

26 years service or 03 years service as Nmk or 48 years agc -

5
whlchever is earher f
6 | L/Naik (BS-6) 23 years “service or 03 years service as UNalk or 45 years age.|
- : whlchever is earlier | . ;
17 Sepoy (B_S-S 20 years service or 42 years age wh:chever is carller

ol
1
!
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. ) i ¢, ..
Government of Kyber Pakhtunkhwa, Y
| Home & Tripat Affairs Department )
i Dated Peshawar the 12" December, 2013
. NO [}FlCA‘l‘lON
. SO(Levies)HD/EL

_ 1/2013/Vol.1. The Competent aull"oﬂty has been pleased to order
further amendments in Schedule-l of Rule-4(2) and Schedule- Il of Rules-17 under Para of the

Regulation for PATA Levles Force, 2012 & Rule-24 of the Provincially Administered Area
{PATA) Federal Levies Force Service (Amended) Rules, 2013 as under.-

Rule-4(2) Schedule
' SCHEDULE-
' : ; See Rule 4(2)
Uniformed Force
['s.No [ Post/Rank Eligibility for . Promo | Direct Qualification
promotion tion Quota
‘| Quata \
1. Subedar Major (BS- One year service 100%
16) as Subedar :
2. Subedar (BS-13) One year service 100% \
| as Nalb Subedar
3. Naib Subedar (BS-11) One year service 100% } \
. as Hawaldar
4, Hawaldar (BS-8) One year service 100% 4\
, as Naik \ ‘ '
5. Naik (BS-7) One year sefvice 100% ‘ o \ J
- as Lance Naik :
6. Lance Naik (BS-6) One year service | 100% J
\ i as Sepoy
7. Sepoy (BS-5) 100% | Middle PasslMatﬁcJ
Head Armmorer (8s-5) |One year service 100% | Middie Pass/Matric
as Assistant’ ¢
Armorer

Assistant nrmorer

|
\ (88-1)

|

700% \ Widdie PassfMatriﬂ

* Rule-7 (Retirementl: (1) Al
© rotirement after completion of
* ghall be granted. '

uniform levy P
25 years of regular s€

ersonnel shall
rvice and no extension beyond

retire as per Schedule-it or opt for
retirement

SCHEDULE -

Rule 7 (Retlnr'nent)

S No | PostURanK,

[ Length of service/age

]

for retirement

1. Subedar Major (BS-16) 37 years' of service or 60 years of age whichever is earlieuj
2. Subedar (BS-13) 35 years’ ~Fservics or 60 years of age wiichever is earlier
& 5| Naib Subedar (85-1 1y | 33 years of <srioe o 60 years of age whichever is earlier
4, Hawaldar (8S-8) E years' of service or 60 years of age whichever is earlier
: % Naik (BS-7) - {29 years' of service or 60 years of age whichever is gariier
6. | Llance Naik. (BS-6) | 28 years' of service or 60 years of age whichever is earlier
L7 [ Sepoy (BS*S) _ 125 years' of sarvice of 60 years of age whichever IS earlier

Veos
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 BETTER COPY
HOME DEPARTMENT

NOTIFICATION .
Dated Péshawar the 14-07-2020

7/
No. SO (Pohce IDHD/1-3: In exercrse of the power conferred by Sectlon 9 of the
Provincially Admmrstered Tribat Areas Levres Force Regulanon 2012, the Government
of the Khyber Pakhtunkhwa is pleased to direct that m the Provincially Administered
Trrbal Areas (PA’I‘A) Federal Levies Force Semce (Amended) Rules; 20135 the
followmg further amendments shall be made namely '

Amendments

In the sard rules -

a) Fro ruie 17, the followmg shall be substltuted namell

“17, Ret:rement - All Levies Personal shall retire: from service on

2 aftaining then age of superannuatzon ile sixty (60) years or they may opt
"~ for retirement after complenon of twenty—ﬁve (25) years regular service,
~ad
" b) Schedule-IIT shall be_ld"_eleted.-

SECRETARY TO BN
GOVT: OF KHYBER PAKHTUNKHWA
HOME DEPARTMENT
Copy forwarded to the:- .

COXXXXXX -
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To be substituted aotification of even No & date. _

2N " GOVERNMENT OF KHYBER P AKHTUNKHWA o
YL HOME AND TRIBAL AFFAIRS DEPARTMENT L."
= el

ot > peshawar, dated the 22.3-2021 _

No. Sg]Polic‘:e-ﬂ]HD!MKD!Levies!Misc.!ZOZbi- In : exerclse of \he powers
.. .conferred DYy Section-9 of, the PATA Levies Force Regulation, 5042, the Provincial

Government of Khyber pakhtunkhwa is pleased 10 direct ihat'in the PATA Federal

Le\lies Force Se_arvice ({\mendgd) Rules,

‘be made, namely.-
. ) Amendments

in the said ruies:- ;

. 1. InRule 4, sub-rule (1), the (oliowing shall b{e substiluté

‘-l"\‘

(4

_recruitment and promation up o the rank of Subedar:

2013, the following turther amegdﬁients shall

51. -r;\amg'.‘g: _

Commandant shall be the appoinllrié autﬁority for initial -

Provided that the appoiri\ling authority for burpés_e of

‘ pro'rﬁd\ion 1 the posts pf.Subad_ar Major and Su

- Secrelary. rHome Department.”.

£ or Rule 17, the following shall be substituted namety:

w47, Retirement: All Levy personnel hall retire

-3, ‘Fo'r Schedule
| ' wgchedute-lil
[see rule 17)

- 1 Néme of the Post / Rank Qualification for Promotion

5. No.

________._.._-—i'-—-—'—'—‘"_'-.-

On lnhe basis: ol Seniority.
cum.fitness from @
. the  Subccars’ having
intermediate Quatification

Subedar Major

e

8y pramalion, 0N ihe b;as';”s
. of Seniority Cum Fitness, io

, Ane’ following manner,
namely: '

®

Subedar (85-13)

Fiity -Percent {50%)
{rom .amongst the
Naib;| Subgdars
having intermediate
qualification; and

ot [

parcent (5b?£)
amongst Nalb

having
school

iy Fitty!

- from
Subedars .

- Sdcondary
Certificate

By promolion, on the
of Seniority! C
the [folowing
namely: !

LA

b;}éls

o Subedar (BS11) -

umn Fitdess in
manner.

mongst”

perintendents shall be

as per Schedule-i! and no
extension in service after ratirement shalllbe granied”.

-, the tollowing shall be su:bslituted. namely:

R I

Thirty. Seven Yeafs Of
Three }’esrs' Sarvice as
subedar- Major Of Sixly
Years of age whichevey
is earlief ’ :
Thity : - Five - Years ¢
servica ot Five. Yeras

service .2s Subedar Of
Sixty . (years of ' age
whichever is earlier .

Thty.. 1hree Years'

]

Servicé or Seven yYears'
Servicr as Naib

1 Subadar o Sixty Years:




fowt

RUTL

qualificalic‘n. and
{iiy Fifty Percent {50%)
amongst Hawaldars.

from

“in

Name .O_ffti'ie.PDEt { Rank

Qualification for Promotion

T"Tength of Service /.,

. Age

4 " Hawaldar (85-08) B

Thirty One years service.
or Three years service
as Hawaldar o7 Fifty
One years of age,

whichever’ls earlier.

5 TRaRTeso7 | :

p “Twenty Nine years

carvica or Three years
service as Naik oY Forly -
Eight‘. years of age, :
whithever Is earlier,

6 - L/naik (85-06)

Twenty Seven years .
service of Three years
service as L/Nalk or
Forty Flve years of age,
whichever is earller.

7 "~ | Sepoy (BS-05) .

Twenty Five years
service or Forly Two
years of age, whishever «

is earlier.”

- SECRETARY TO, .
GOVERNMENT OF KHYBER PAKHTUNKHWA,
"HOME & TRIBAL AFFA‘RS-DEPAR'I'MENT

Copy forwarded to the::

Registrar, Peshawar High Count, Peshawar,
All Commissioners, Khyber Pakhtunkhwa,

. All Deputy Commissioners, Khyber Pakhtunkhwa.
Provincial Police Officers, Khyber Pakhtunkhwa.

CENP O SN~

 PSO to the Chief Secretary, Khyber Pakhtunkhwa.
10. Accouritant General, Khyber Pakhtunkhwa.
11. Direction Information, Khyber Pakhtunkhwa,

.'F"rincip,al Secretary to the Governor, Khyber 'Pakhtunkhwé. -\
Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.
Al Administrative Secretaries to Government of Khyber Pakhtunkhwa.

Ali.Heads of Attached Department in Khyber Pakhtunkhwa.’

12. The Manger Government Printing & Stationery Departmeii't.tKhxb,e"’f Pakhtunkhwa.

He is requested to publish the above Notification in

the E:?t}'g%i Orldir:ig}r?‘Ga'zetje of

Khyher Pakhtunkhwa and supply 50 copies (Printed) of the §amg-{o the Home

Oepartment

3
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(5 OFFICEOFTNE -
¥ COMMANDANT DIR LEVIES /
DEPUTY COMMISSIONER, DIR LOWER.
No. 432 JLHC
, _
' _ Dated TiRergara the _ggfaz /2021. .
OFFICEORDER *~  ° = ' '

| Conscquent il'pon"illc amendments made by the Competent Authority in PATA Federal
Leviés Force Semce (Amended) rules 2013, Vide Notification N0.SO (Police-IT) HD

MKD!I..cvzcs fM Isc PO”O dated 22-03-2021.

The- f"sllowmg D]l’ Levies personnelf Naiks-are hcreby retired from service on altaining
- 03 years semce as Nalk w'e f 22.03.2021 (A .N) wzth all pensioner benefits as per relevant

P don m!-.

18.No 'B_clt . -{ Name & Designation Date of | Datc  of | Remarks
1 INe ‘ appointment | promotion
T [1527 |Naik.Shamsul Hayat | 25.08.1996 16.02.2012 | Retired on :
S ER B ! completion
_ of 3 years
: service as
N B . . Naik
[37 1530 | Naik AzizulHag O1.11.1996 | 16.02.2012 | ...do...
13 |1s3r NmkMuha.mmadSaeed “To1.11.199% 16.02.2012 | ...do... 4 ,[I[l
7 {1532 NalkNamaJrHamxd (6101996 | 16022012 | .do.. |
5 1534 -Nalk-Muhammad Zub:_ur 17.10.1996 16.02.2012 | ...do...
& | 1538 - | Naik Khurshaid Khan | 19.10.1996 16.02.2012 | ...do...
7. | 1538 | Naik Nasib Ur Rahmah . | 22.10.1996 | 16.02.2012 | ..do...
8 | 1543 | Naik Roaidarali 10.11.1996 16022012 [ ..do... |~
g 11544 . | Naik Sahib Shah T22.11.19% 16.02.2012 | .-.do...
6 1547 | Nalk Salim Khan | 16.12.1995 | 16.02.2012 | ...do...
13 l‘i‘il 'I N:aik"l':tj,mul- K_]l:l-ll _I.ﬁ.{)d.l')!j'}' 16.02.2012 | ..o,
7155 [ Newk Bidyat khan | 16.04.1997 [0.17.2017 1 ...do...
113 11552 | Naik Muhammad Shah 16.04.1997 19.11.2013 ..:.do... Py
. N o . T ) . . C t'i -
14171554~ | Naik Muhammad Saced | 16.04.1997 | 28052015 | ...do...

15 | 1555 | Naik Laiq ur Rahman 16041997 | 28.05.2015 | .do... 4
116 {7556 | Naik Anwar Sadat 16.04.1997 [ 28.05.2015 | ...do... N
T7 1563 | Nak Fazal Bad Shah | 16.05.1998 | 01.02:2017 | ..do... 1}~ L’X

18 1565 | Naik Amwar Bad Shab | 01.06.1998 01.02.2017 | ...do... ‘g/




Officials Concerned.

" Commanda

nt i::
i L ower Y
U WY

i“f, . ' ey
f/] 1530 T/ Hasham Khan GT083000 [ 28052015 | ..o
5211631 | L/N Fazal Haq. 15.09.2000 28.05.2015 | ...do....
27 | 1634 -uN Muhammad Aysz 15122000 101022017 | ....do....
78 (1635 . |UNHazirdan 59122000 | 0102.2017 | ...-d0-..
79| 1636 | 1IN KammnKhan ] [3.i2.2000 | 01,02.2017 | ...do....
30 1637 :UNbeuukal Al |.08.01.2001 190402017 | «.ondo.
31 1639 L/N Shahid Hussain 10.01.2001° 15.02.2018 | ...do....
32| 1640 _ | /L/N Bacha Nawab i7.01.2000 | 15022018 | ....do..
331641 | LN Azmal Uddin 19012001 | 15.02.2018 | ....do..
34 | 1643 UNRlzwanUllah 21.03.2001 . 15.02.2018 ....do..
35 1644 UN B.m'mn khan' 24.03.2001 . . 15.02.2018 o
36 | 1646 . UNParOOthmad [01.06.2001 15.02.2018 | ....dc....
55 [1647 | /N Nevecd Ullah | 01.06.2001 T15.02.2018 | ....do..
38 | 1648 I./N Mnﬁlmmnd Fergs | 01062001 | 15.02.201% o,
39 - {1650, L/N Baklit Baidar K 21.06.2001 - -15.02.2018 SRR« [+ TN
Fo|16sT | UNZamin Ol 01022003 7 | 15022018 | ...do... - 7 (HM
21 T1633 |1/N Smid Jaweal ad Din | 81.02:2683 ns.qz,zcing On sttt Hiv
T ' L ' ' he age of:43
yours as
G L o . Lance Naik
42 1624 L/N Amir Alam 27.07.2000 | 10.04.2019 On attaining
ST ' the age of 43
years as
o Lance Naik
;- _ : . .
" ‘Deputy Commissioner/ C
Commandant i
_7&0 o 0{( D“‘\W”
Copy forwardcd for mformanon to the:- . o
1. Secretary to Commzssmner Malakand Dmsmn Swat 67(('
2. Section Oﬁ'mcr ( Polxce-lI) Home & TAs Dcpartmcnt Peshawar. : i
3. District Accounts Ofﬁccr Dir Lower 5
4. Subedar Major Dir Levies.
5.
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PESHAWAR HIGH COURT, PESHAWAR.
' . (JUDICIAL DEPAR’I‘MEN'I‘)
© W.P.No.470-P/2021.
Date of hearing —  29.11.2022.

'. Bafriste(' Dr.Adnan for the petitioners.

Mr.Sagqib Raza, A.A.G for the respondents.

8 M ATTIQUE SHAH, J:- For the reasons
) reoorded In ourldetailed'judgment of even
date " in WP, No.367-M12021  ttied
| -"Muharnmad Ghafar ‘ete. Vs. Govt of
.-‘Khyber Pakhtunkhwa this wnt petition is

: ', dism;ssed
, o D
 Announced. . - JUDGE

'Dt.29/11/2022,

HON'BI.BMRJIMMLIANHIA‘!TAK,
HON'BLE MR JUSTICE $ M ATTIQUE SHAH &
mmmxﬂsmmm

rﬂmml-u-yj ..

Lo &3 e ',
!-::w 1D !

C 2?22



- PESHAWAR HIGH COURT, PESHAWAR,
© . (JUDICIALDEPARTMENT)
W .P.No.367-M/2021 with LR,

_CM Nos.1053/2021 & 1183/2022.
JUDGMENT -

Date of hearing —  20.11.2022.
' Barrister Dr.Adnan for petitioners.
~Mr.Saqib Raza, A.A.G for the respondents.

8 M ATTIQUE SHAH, &i- Through this
- single judgmeﬁh_we shall also decide the
_ cohnected writ petitions bearing Nos.337-

L M/2021, 406-M/2021, . 503-M/2021, 514-
W2021, 518-M2021, 450M2021, 601-
2021, 681- M2021, 632 M/2021, 919-

© Mr2021, 968- M2021, 980- M/2021, 1221-

- w2021, _1252-M/2021;,1252-M/2021, 2210-
Pr2021, 2013-P/2021, 5092-P/2021,. 5423

" PA2021, .and 5424-P/2021 ais adjudication
of a common question of law and fact is
involved in all the petitionls, wherein the |
petitioners have challenged the vires of
-nofification  No. .SO  (Police-lf) HD/

- 'MKD/Levies/Misc/2020 dated 22.03.2021
.whe:_reby:'bn‘t-hél'basis of impugned office
order  bearing No.128/DC/CSL  dated

ATTESTE
EXAM] -3
Peshawa, i85 urt




©.20.04.2021, they- have. been retired from

service with further prayer that they be

- ieins'tated into. s_efvicé from the date of their
-'retlrem'ant le. 20.042021 with all back

beneﬁts In altematlve they have prayed

that the respondents be directed to treat

L them at par with erstwhile Federal Levies of
E Federally Administrated Tribal Area (FATA)

and; abso:_'b them in’ pblicé and; grant them -

' full pensionary benefits.

2. Lkewise in W.P.Nos.333-M2021,

| 334-M2021, | 3352021, 338-Mr2021,
345-M/2021, 1026-M/2021, 1035-M/2021,
 1187-M/2021, 1206-M/2021, 1207-M/2021,
' 34-M2022, 212-W/202 and 993-Pr2022 the
i ., petitioners havé'made the foliowing prayer:

“On acceptance of this writ
petition, the impugned Notification
"SO (Police-ll) HD/ MKD/Levies/
Misc/2020 Is against law and the
fundamental rights guaranteed by
~ the - Constitution of Islamic
Ropub!fc of Pakithn 1973, may
-be dec:fand Hiegal vold ab Initio
and of no legal effects on the

: 'n‘ghts ofﬂlopeﬂﬂom ”

ATTE

EXAMINE
Peshawar H

Eourt



" Similarty, In COC Nos.38-M/2021 In
' W.P.No. 36'7-34/2021' and COC No.436-
" Pr2022 ini W.P.No. 1335-P/2022 petitioners
Iseek mitiation of contempt of court
: prooeedings. agaanst the respondents for
vlblating- _the orl'derl of this court dated
21.04.2021 passed in W.PNo.367-M2021.

3. Brief facts of the case(s) are that the
' -pet:tioners were appolnted in the "Swat
."Levies Foroe as Sepoys etc. and presently
terms and condttlons of their services are
regulated ' by “Provincially Administrated
" Tribal Areas Levies Force Regulation 2012*
Whereunde'r‘ .besfdes PATA Levies Force
: R:.;!ss,-_ 2012, PATA Levies Force Service
(Amended) Rufes 2013 were also framed.
Rule 17 of the Amended Rules 2013, deals
k with the 'ret!rement of personnel of the
' force - which was amended vide notification
dated 12. 12 2013 in the manner that “All
-the person_nel shall retire as per
,S&hedute-ﬂl énd no extension In service
' :'_ -. beyund reﬂmmem shall be grantod" On

14, 072020 vide Nofification No.SO

ATTE
o EXA
o IP.eshawar ourt



s

cbmrfnentq, whereir_\ Issuance of the desired;

(Police-IDHD/1-3, " rule 17 was further

_amenided by deleting schedule-IV as “All

- uniformed force shall retire from service

on attaining the age of superannuation

Le. Sixty (60) years or they may opt for
| : r-a'tkirament' "éﬂer,'-compleﬁon of twenty-
:ﬂve- (25) years regular service”,

Theréaﬁe_r once .a'géin ',ﬁ1rpugh certain

‘.-iquiﬂclaﬁons rule, 17. was amended by
" giving e t the deleted schedule-Il of the

.'rules 2013 as under:- .

“Retirement; All levy personnel
shall retire as per Schedule-lll
‘and no extension In service
after .retirement shall be
granted.”

| 4. Being aggrieved from the ibid

amendment, the petitioners have filed the

instant petitions.
5. - -_Pursuaint- to the directions of this

court respondents have filed their parawise
j

writs has been opposed.

6.  Leamed counsel representing the

- petitioners vehemently _érgued that the

ATT@ED
B EX R -
Meshawar Nigh Gourt



.

; impﬁg_ned thiﬁoaﬁon Is arbitrary, perverse,

legal, issued without lawful authority and

" mala fide intention just to deprive the

| petitioners of their vested rights accrued in

their ' favour hence violative of their

fundamental rights ,g'uaranteed under the

o ConSﬁtﬁﬁon and thus not sustainable in the -

eye -of law. That though the Impugned

" Notification was issued under the regulation
2012, However, after the 25™ Constitutional
. amendment, the said regulation does not

'hold field, tﬁereforé; the impugned

Notification is liable to be set aside.

7. Conversely, worthy AAG
- fepresentinj ‘the respondents opposed the
~ arguments so advanced by leamed counsel

- representing the petitioners at the bar while .

arguing that after the 25" amendment the

" - Provincial Assembly passed the

continuation of laws Act No.111 of 2019

through which the - laws applicable to

erstWhiIe_ PATA were allowed to continue
including *Provinciel Administered Tribal

o - Areas Leviés Force Regulation, 2012 and;

’ . _EXAMI .
.' Heshawar Hifb-Cours




L ",thérefo're the'impughed Notification was
o issued per law whlch -does not require any
g ) interference by this cowt in fts writ
- juri_sd_ictlon qnder 'Artic{e 199 of the
Conatitution. "_Eurthef,' petitioners are Civil
' Servérits and; ma'ttef In question revolves
. around the terms and conditions of their

: senr[ce which is the exclusive domain of
| the I Servuo_e_ Tribunal as such the
o I.juﬁsdlc-ti_oﬁ of this court'Is barred given the
explict provision -of Afticle 212 of the

"Qonstituﬁoh. |

8. Heard. Record perused. -

9. | Befo‘ra diséussing merits of the case
we deem it Iappro'priaté to discuss the
- background of the 'matter in hand to

" properly -comprehénd' the Issue involved
~ therein. It is worth' mentioning that earlier
' the services of the Levies Forée were dealt

wlth under the Fronrfe_r !rregu!ar Corps

(FIC) niles, 1962 which was subsituted by

tﬁe 'mehcfa: Administered Tribal Areas
Levies Force Regulation, 2012" (regulation)

and under the said regulation “PATA Levies

ATTE%D
EXAMINER

Peshawar High Court




- Force (semce) éules, 2012" were framed
- ‘:'fqr th'ncié! Levies Fome While separate
| ~ service ﬁjles- werqlalso framed thereunder
- '. .-_for PATA Fleclieral. Léi/fes Fbme performing
. duties in 'PATA""Iknbwn Qs “PATA Federal
. Levies - Force Serwce {Amended) Rules
2013, Rule 17 of the ibid rules deals with
. the retirement of the Levies personnel
which was amended from time to time.
- I-Hc')wever. petitioners have become
: ‘aggrieved from the impugned Notification
| Vide which the petitioners' retirement age
- -'was altered which"isl challenged by them

' through instant petitlons
- 10. The main contention of the
| petinoners Is that after 25™ amendment the
| regulatlon has lost its efﬁcacy and sanctity
and has become redundant, therefore, the
- .lmpugned amendment under the said
regulatlon is |Ilegal being void ab initio, It is -
“worth mentioning that after the 25"

amendment In 2018, both FATA & PATA .

were.merged. in the province of Khyber

Pakhtunkhwa and Federal Levies Force

 ATTESTED
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working n FATA was merged Into the
regular police of the province. Albeit, in

. Malakand bivis_ioﬁ,, Levies Force Is still

regulated by. ‘PATA Federal Levies Force

' 'Seria'ce {Amended) Rules 2013 in view of

the Khyber Pakhtunkhwa Act No 111 of -

2018 through which the laws prevalent in
erstwhile - PATA at the fime of 25"
- aiﬁendment were ‘allc':_wed- to continue
including regulation 2012 which stil holds

 the ﬁeid,and as such the same is a valid

insttument. *  Therefore, ~ Impugned

) Notification was issued by the respondents
© with lawful authority, -

11.- Moving toward the status of the

- _petitioners it is worth mentioning that earlier
“this court while deciding. W.P No 528-
- M/2016 (Ikramullah’s cass) determined the

status of personnel of the Provincial Levies

-Fome_ as that of civil servants in the

following terms:-
- *19. The Provincial Levies Force
 (“Force”) was granted statutory
~ cover- - through Khyber
Pakhtunkhwa Regulation No.1 of

. ATTE
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| 2014 (‘Regulation”). Paragraph

- No.3 of the Regulation envisages
for constitution and establishment
of the Force and its functions, For _

. ease refsrence paragraph Nos. 3
‘-and 4 of the Regulation are

reproduced as under:-

. ‘3. "Power to constitute and

maintain by the Force and its
~ functions.— (1) Govemment may

constitute and maintain a Force for

Iperfonning the following functions,

(8)
o
(@

- A

(e)

-

(g

(h)

R
0

namely:

-ensuring security of roads in PATA;

ensuring -security and manning of
piquet; | _

guardfhg. Govemment institutions
and Installations;

ensuring securfty of Jjalls and
arrested odmfnéfs; |

generally maintafnf;ng law and order
providing mobile escort to VIPs;

- ant-smuggling activities especially

ﬂn'}ber'smuggﬁng;

destruction of illicit cmps,

sém'ng of summons or procedures;
raid and ambush; and

“such other functions as Govemment

may, by nofification in the official

- Gazette, require the Force to

~ perform.

'(2) . In discharge of their functions,
‘officers and staff of the Forve shall

ATTEf}'}
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_be guided in accordance. with this
Regulation and the nules. y of e

' *.(3) pg.-The head of the Force shall
- 'be:Commandant in his respective

@

(s)

Jurisdiction. o mensutea far enceing
(4) s> Secretary :3 (0 :» Government,
Home and Tribal Affairs Department
shall-be the competent authority of
the Force.xsuth-rod persons end

" (5) '~ The * Force : shall , consist { of
. such _._ranks and number of officers

and members and = shall be
constituted in such manner as may
' be prescribed by niles., engrows

i(6)-* The officers and members of
i the ' Force shall . receive ! such : pay,
 pension, € allowances m and » other
| remunerations and shall enjoy such
ileave and other privilsges as may be
{ proscribed by rules.

{(7) ¥ The officers and members of
(the Force shall wear such uniform as
{may 'be*. pmscrfbed by #rules ‘or
instructions. kaving endangered me

1(8) Y LThe ¥ administration T of Lthe
t Force shall vest in the Commandant
Lin €. his =7 jurisdiction v® who % shall
< administer it.in accordance with the
* provisions ‘of this' Regulation,® rules
“and Instructions. $-0f FR1Y RQU®

" 1t9) k2 £ The ™. Commandant  shall
" s exercise his powers and perform his

: functions ,  under ¢ the y, general

(stpension o and,drectons o

. Government.

Sowury - wad b Provincial
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‘be guided in accordance. with this

Regulatton and the rules.
-.(3) " ‘The head of the Force shall

. ,_"bq Commandant in- his respactive
Jurisdiction.

(4) - Secrstary fo quemment,
Home and Tribal Affairs Department
shall-be the competent authority of

- the Force. N
" (5) _The Force shall consist of
" .such ranks and number of officers

and members and shall be
constituted in such manner as may
be prescribed by rules.

" (6) . The officers and membors of

the Force shall receive such pay,
pension, allowances and other
remunerations and shall enjoy such
leave and other privileges as may be
prescribed by rules.

7) "{'he officers and members of

‘ the Force shall wear such uniform as

may be prescribed by rules or
Instructions.

(8) The. administration of the
Force shall vest in the Commandant
in'  his jurisdiction who shall
administer it in accordance with the

- provisions of this Regulation, rules
and instructions. -
“(9) . The Commandant shall

exervise his powers and perform his

functions  under the general

supervision - and directions  of

- Govemment.

. ATTES i
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- 4 ‘Powers and duties ' of

officers and .members of the

" Foree.—An officer or member of the

(@)

Force shalt-
take effoctive measures for ensuring

- security of assigned jurisdiction and

L ©

@

" (o)

®

for safeguarding against acts of

 unlawtul interference;
(b)

prevent unauthorized persons and

_vehicles from access to the temitorial

jurlsdiction;

‘take  effective. ' measures for

preventing sabotage, placement of
car bombs, letter bombs, dangerous
article and camiage of arms and
ammunition into the restricted area;
use such arms and ammunition and
‘equipment as may be authorized by
.the' . Commandant or an officer
authorized by him; ‘

search and amest without warmant:

any person wh_o he suspects of

| endang_ar_fng o or - attempting fo
~_endanger or having endangered the

safety of an !nsta!laﬁoh and may use
such force' as may be necessary in
the discharge of his aforesaid dutles;
and -

_perform such other legel functions as
_ the Ipompet'er':t authority may require

him to perform”,
20. The cloéq perusal of the
Regulation ‘would clearly show

© . that ‘the Force. is receiving its

salary  from . the Provincial

ATTE
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Ei(cheduer .and performs ihe

policing service in the erstwhile

PATA. o
21." Having said this, we would
now refer to the crucial issue as to

- whether the employees of the

Force can be termed as a civil

' servants and as such they cannot
‘maintain a ‘constitutional petition
- before this Court for enforcement

of the terms & conditions of their
service. - .

'22._ . The = connotation  ‘civil
servant’ is-dbﬁned and explained
in respect to the Province of
Khyber Pakhtunkhwa, in the Civil
Servants Act, 1973 (“Act, 1973").
For ease reference, we would
refer to Section 2 (b) of Act, 1973,
;Nhich fe)ads as under:- '

2, Definitions—(1) In this act

unless the context otherwise

requires .the following expressions

shall ‘have the meanings hereby

~ respectively assigned to them, that is

(a)

- (b)

“to say-

--------------------

, “civil servant” means a person who Is

a member of a civil service of the

.Province, or who holds a civil post in
connection with the affairs of the

: 'Prbtdnce, but does not include—

Feshawar High €our:
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a person who'is on deputation fo the

. Province. from the Federation or any

m

_ (ffl)

“other Province or other authorily;

a person who is- employed on.
contract, or on work charged basis,
or who is paid from contingencies; or
a person who  Is a “worker® or
‘workman” as . defined in the

_Factodes Act 1934 (Act XXV of
' 1934), or .the  Workman's
- Compensation Act 1923 (Act Vili of

1923)" _
23. The perusal of the definition

* would show that a'member of a

‘civil service of the Province or
‘who holds a civili post in

connection with the affairs of the
Province Is civii servant. Al

- Pakistan Services are explained
in' Article 260 of the Constitution,

which reads as under:-

------------------------------------------------
----------------------
------------------------------------------------

ooooooooooooooooooooo

sarvlce of Pakfstan means any

" service, post or office in connection

with the affairs 'qr the Federation or

; of a Province, and Includes an All-

Pakistan Service, service in the
Armed Forces and any other service
declared to be a service of Pakistan

‘by-or under Act of [Majlis-e-Shoora

ATTES&ED
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__ (Pariament)]: or of a Frovincla!
- Assembly, but ‘does not include
service . as - Speaker, Deputy
 Spesker,  Chaimen, - Deputy

| Chairman, Prime Minister, Federal

 Minister, - Minister ‘of Stats, Chief
Minister, ',PmWncIal Minister,
[Attomey-General], [Advocate-
 General}] Parilament Secretary] or
{Chalman or member of a Law
"Commission, Chairman or member
' o_f_ the Council of Islamic Ideology,
Special Assistant fo ‘the Prime

" Minister, Adviser ‘fo the Prime

Minister, Special Assistant to a Chief
Minister, Adviser to a Chief Minister]

‘or member of & House or a
Provincial Assembly;

Whereas Aﬁicle 240 of the
Consﬁwhon envlsages that:-

. *240. Subject to the Constitution, the
appo:ntmenfs to .and the conditions
of service of persons in the service
of Pakfstan shaﬂ be determined ~

() S
(b) in the case of the services of

‘a Province and posts in connection
-with the affairs of a Province, by or -

" under Act of the Provincial

Assembly.

. Explanation.- In this Article, “All-
‘Pakistan Service” means a service
~ common to the Federation and the
~ Provinces, which was in existence
-~ Immediately before the commencing

. ATTES?
‘ EXAMI /
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day or which may be created by Act

of Waﬂis-e—Shob{a (Parfiament)T"

24. The thase *performing In

- conneclion with the affars of

“Federation or for- present matter
elaborately
‘explained in . the case of

-gglaguddin- and_ 2 others vs,

Province” was

Frontier Sugar Mills & Distiliery
Ltd.. Tokht Bhal and 10 others

(PLD 1975 Supreme Court 244).
in the sald Judgment, the Apex

Court has héld; _

*Now,.what is meant by the phrase
“performing functions in connection
with the affairs of the Federation or a
Province”. It is clear that the

_ reference is to govemmental or State

functions, Involving, in one from or

_another, an element of exercise of

public. power. The functions may be

the traditional police functions of the

State, involving the maintenance of
law and order and other. regulatory
activities; or they ‘may comprise

functions . pertaining to economic

ddvefop:hent, ' soclal welfare,

‘education, public. utility service and
-~ ofher State’ enterprises of an
: '-indusb'ia!' or commercial nature.
~ Ordinarily, these functions would be

performed by persons or agencies
directly. appointed, controlled and

- financed by the State, ie., by the

ATT%%;‘“ En
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Federal Government or a Provincial
Govemment".

25. Admittedly, as evident from
the bare reading of paragraph-3 &

4 of the Regulation, the present
- petitioners are performing policing

service in the erstwhile tribal area,

.howevgr, their terms and

conditions "are being regulating

‘through Regulation No.1 of 2014

and after the omission of Article
247 from the Constitution; through

' a provincial statute i.e. the Khyber
Continuation' of Laws in the
. Ergtwhile Provincially Administered

Tribal  Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. Il of 2018),

- the operatlohofRegulaﬁon No.1 of
2014 was ‘continued. Thus, the

essential criteria for being a civi!
servant is that the person holding
the post must perform his functions

" .in connection’ with the affairs of

Federation/Province and the terms

_ aﬁd cond'itlons of his service

should be determined by or under

“the Act of Pariament/Provincial

Assembly. 'fhe Apex Court in the

case of Federation of Pakistan
through - S _ ta Mi, of

" . Interlor - terlor  Dlvisio

. Islamabad and _hemvs.

ATTES;?
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{_Ex-DSR_Muhammad r
(1998 SCMR 1081), while dealing
* with the case .of an employee of
Pakistan Rangers has observed
that: L
, ;'7....Pef_usal' of these rules clearly
-shows_that they are all embracing,
. and therefors, under the amendment
of section 1 of the Pakistan Rengers
. Ordinancs, these rules would prevail
. " over the Rules of 1973, The Pakistan
' Rangers Ordinance was promulgated
"to constitte a_ force called the
ngfstan Rangers for the protection of
‘and maintenance of order in the
' border areas. Since with regard to the
. -étatus',of the members of the force the
Pakisten Rangers Ordinance is silent,
.. therefore, it can be safely said that
+ e . . the employees of the Pakistan
o Rangers will be deemed to be civil
servants as - they are performing
- duties in connection with affairs of the
Federation and ‘hence under the
, Service Tribunels Act, 1973, an
PR appeal by a member of the Pakistan
. Rangers regarding a matter relating
.to terms and conditions of his service

is competent before the Federal .
Service Tribunal...".

26, Similarly, :in the case of

Commandant, Frontler

- Pakhtunkhwa, _Peshawar _and

g ATTESG%
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others vs. Gul Ragib Khan and
~others (2018 SCMR 903), the
Hon'ble Apéx Court has elaborately

examined service structure of the

. employees - = of . Frontier
~ Constabifary, which Is established
- under Frontier Constabulary Act
“(ActXIll) of 1915, Relevant
paragraphs of the said judgment

are reproduced as under:-
“6. Three “broad tests for
establishing the status and character

~ of a civil servant emerge from the
‘Constitutional mandate of the afore-
- - going. Articles. Firstly, under Article

240(a) = of the  Constitution,
appointments to ‘and the terms and
conditions of service of the persons in
the ‘service of Pakistan” are be
determined by or under Act of

Parlisment. Secondly, by virtue of
Article 260 of the Constitution,

‘service of Pakistan’ means sany

- service, post or office in connection

with the affairs of the Federation.
Thirdly, under Article 212(1) (a} of the
Constitution, the exclusive jurisdiction
to adjudicate disputes relating to the

terms and conditions of persons, who

are in the service of Pakistan vests in
an Administrative Tribunal, namely,

- the Federal Service Tribunal. These
- tests are mentfoﬁed in the

Mufmmmad Mubeen-us-Salam _ case

@
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ibid (at pp. 686-689 of the law report).
" The _definition” of the term ‘civil
- servant’ in - the  Act adopts the
Constftt:tbn_a! criterla given In Article
260 noted above to refterate that a
person who, inter alla, holds a chil
' post “in connection with the affairs of
‘the ' Federation® Including any such

post connected with defence, to be &

civil servant. The farger Bench has in
‘this respect taken the logical step to
incorporate the requirements under
‘Article. 240 (a)’ and 260 of the
- Constitution as the definitionel criteria
. of the term “civil servant” (at p. 682 of
the faw rapoff).

7. = Having noficed the qualifying
" criteria of a civil servant under the
law; it Is appropriate now fo examine
‘the factusl matrix of: the present

" controversy. The FC was established

by the NWFP Constabulary Act, (Act-
- Xilly of 1915 ("Constabulary Act’).
* Section 3 of the Constabulary Act
empowers the Federal Government to
' maintain the FC as a force or the
better protection and administration of
 the extemal frontiers of Pakistan

within the limits of or adjoining North- -
West Frontier or any part thereof'.

Section 3-A of the Constabulary Act
. authorises the Federal Govemment to
- employ the FC outside the limits of or
‘adjoining the North-West Frontier

: _Province in other parts of Pakistan for

CATTESFED
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| the  befter protecon  and
- 'admfnfsﬂ'gf_fon of those parts. Section

5(1) of the Act ibid vests the Federal
Government with power to appoint

~ the Commandant ar_ld other persons

Including the District . Constabulary

'Officers. or Assistant Constabulary
“Officers of -the force in one or more
. districts. Section 6 delegates to the
Commandant ' and  District
" Constabulary Officer the power fo
‘appoint subordinate officers in the

menner prescribed by Rules made
under -the Act. The Federal

. ‘Govemment exercised s power
- conferred by Section 21 of the

Constabulary Act, fo frame the NWFP
Constabulary =~ Rules, 1958
(“Constabulary Rules’), in order to
provide the terms and conditions of
service of the omqa;s and men in the
FC. C

8 It will be observed that the

matter of- terms and conditions of

" service of the respondent-employees

of the FC, are in the first place
rogulated by the Constabulary Act
and elaborated pursuant thereto by

the FC Rules. The provisions made

by the Constabulery Rules are in
furtherance of and in exercise of the

- power conferred by the Constabulary

Act.  Thersfore, the terms and

- conditions of service of the
employees of the FC are prescribed

ATTES
_EXAMI -
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" “In the Act and the Rules. The fest laid
down “ in . Aricle” "240(a) of the
- Constitution  requires  that  the
“appointment to and the terms and
conditions of service of posts In
connection with the affairs of the
: Fedembon ‘and of a senice of
.. Pakistan shall be determined *by or

. under_an Act of* Parflament. The
expression. ’By‘ or under” in Article

" 240(a) of the Constitution authorizes

the terms and conditions of service of
a chvil servant to be provided both by
- sStatufe or .by statutory rules. The

- provision made in' the Constabulary

‘Act and the Constabulary Rules,
therefore, satisty the Article 240(a)
test. The judgment in the Muhammad

Mubeen-us-Salam . case Ibid
~ endorses this point of view:-

“86.... .The terins and conditions of
service of those empfoyees, however,
. 'alra'- required fo_ be specifled under
Article 240 of the Constitution by or
under Act of the Parfiament. Thus, the
conclusion would be that only those
persons, who are in the service of
Pakistan, as discussed hereinabove,
and if their. t_enﬁs and conditions are
govemed elther by a statute or
statutory rules, in terms of Article 240.
of tﬁe Consﬂtuﬂon, can seek remedy
befors the Service Tribunals..”

.27, Similarly, this. Court in the
case of Gul Munir_vs.

ATTEST
U EXAMIN
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| Gove ‘ f Pak
Secretary, HIM of States and
R ns FRON

Islamabad gnd othgg (2019 PLC
(C.S) 645), on the basls of law lald
down by the Apex Court In

. Commandant. Frontier

(2018 SCMR '903), while dealing
with the case of Federal Levies

Force, "which was established

through Federal Levies Force
Regulation, 2012 having the same

‘.‘structure of service for its
- -+ employeesfforce as provided in

Regulation No. 1 of 2014 has held

-that - employees of the Federal

" Levies Force whose terms and
" conditions of service are governed -

- under Federal Levies Force

- Regulation, 2012 are civil servants.

- Keeping in view the above, .the
.Force establishgd under Regulation

© No. 1 of 2014 qualifies the criteria

of being civil servant in view of its
composltlon functions and duties

as per. law laid down by the Apex

Court in the cases of Federation of

Pakistan __through _Secretary,
inistry _of _Interlor _ (interlor

ision), Jslamabad the

ATT ED
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Nazir (1998 SCMR 1081) and
z -Qmme‘a_rm- . Fronter
' Constabulary, ___ Khyber

Pakhtunkhwa, _Peshawar _and

gmgcg v§. Gul Raglb Khan and
othiers (2018 SCMR 903), thus, the
preliminary objection raised by the
leamed  counsels for  the
res;:ohdenté is - sustained and

| . accordingly, the present petitions in

view of clear bar contained in
Article 212 of the. Constitution are

‘not . maintainable. The present
" petitoners may - agitate  their
, grievanoeé _before the Provincial
--Servlcels Tﬁbuhal; Howéver, prior to
" this judgment, the status of present

petitioners being a clvil servant was
not determined and in the similar
cases, the Apex Court in Gul Ragib

_Khan's case (2018 SCMR 903)
" has held that:

“11. ".— follows from the dicta Iaid
down above that the protecﬂon of the

-border areas is a soverelgn function .

_ belonging to and performed by the

Federation. The same duty Is

~ performed equslly | the present case
. by the FC not only on the frontiers of
KPK Province but also by maintaining

order in other parts of Pakistan. For
discharging . such functions, the

ATTE
EXAMIMER
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- services rendered by the FC have
‘direct nexus with the affairs of the
. Federation. Therefors, the reasons
. given in the Muhammad Nazir case
(supra) ﬂ':ﬂf apply here as well and we
hold that 'ﬂ;e_,employees of FC are civil
servants. Insofar as the question of
competent remedy in respect of
service- disputes of FC men is
| concemed, we.hold that in a matter
-~ relating to the terms and conditions of
L sem‘ce of the respondent-employees
" of the FC, an appeal before the -
Federal Service Tribunal is avallable o _
theni as thb_ exclusive remedy under
the law. Accordingly, this remedy may .
= be availed by them within the statutory
. period of limitation commencing from
the date of issuance of certified copy
" of this judgment. All these appeals
~ filed by the appellant-Commandant,
'FC are according allowed in above
tems™, - . '

When case of the petitioners (PATA
- Fedoral Levies Force) was examined in
juxtaposiion with the Provincial Levies

Force and ibid judgment, we observed that

service of both the forces Is govemed
.under the rules so framed under the
provisions of *Provincial Administered

Tribal Areas Levies Force Regulation,
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' '2'0_12”'. ITherg.fpré,- we believe that the

- _- - ._stat-us of 'petltidrieré is that of civil servants

. for alt practical and material purposes, and
as ‘such, the matter of terms and;
3 co'ndiﬂons_ of I_thelr' service si:[uarely falls

oUtside'tl'\_é ambit of Writ-]urisdlctlon of this

. court given the éxplicit bar contained In

Articlé 212 of the Constitution. As earlier
diSoUgsé&- sérvlcé rules of the petitioners’
' (PATA Federal Levies Force) and
* Provinclal Levies Force both were framed
_under. the  provisions of *Provincial
 Administersd Tribal Arsas Levies Force
- R\egulaﬁdn, 2012" a,nd through the ibid

" judgment, the personnel of Provincial

. Levies " Force were declared as Civil
.Sawanté.l after -gxhéusﬂvely discussing the
matter of Levies Force performing their
~ duties in PATA. Therefore, on the same
pféiﬁise, y#e have no -helsitation to hold that
.-_ﬂté peﬁtioners are Civil Servants as their
© senvice fulfils the entire criteria of Givi
| - Servants so. provlde& by the law. Learned

.' . _ooun_sel. représenﬂng the petitioners could

. ATTES
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not 'dlsttnguish the status of petitioners

- (PATA Federdl Levies Force) vis a vis

Provincial Leavy Force in any manner. Both

fpr_ees are betformingi tiieir functions In the
- same area for I.Ithe same 'ob}ect and;
pu,pogg, -_andh ‘both are being maintained
) I-through " the _provincial  exchequer.
| Therefore, the m‘atteré arising out of the
:'tei'm's and" conditions, of service of the
petltloners are only amenable to the

juﬂsdlctlon of the Service Tribunal in terms |

of Article 212 of the_Constitutlon.
So fat as the contention of petitioners

t_hat .they' have challenged the vires of the

impugned Notfication and as such the
“same dre not amenable to'the jurisdiction
. of the Service' Tribunal is concemed,
' sufﬁce it to state that it has long been
_ settled that Serv!ce Tribunal has ample
_ juﬂsdic'tion to deal with the issue of vires of
| the law and rules framed thereunder. 2015

SCMR - 253 NATIONAL ASSEMBLY

SECRETARJAT through  Sectrary V.

MANZOOR "AHMAD and others.
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Therefore the oontention 80 agltated atthe

bar is misconcelved and as such repelled

Iln. view thereof, the status of

' petitiener_s has been’ declared as that of

Civil Servants' and the matter In question

revolves arotind 'the tenﬁs and; conditions

of their service which does fall outside the

Jurisdiction of .this court given the baring

~ provision of Article 212 of the Constitution

~ and as such instant petitions are dismissed:

being net -maintainable. However, the

petitioners 'maff approach the worthy

" Service Tribunal for the redressal of their

grievance if so edvlsed. Albeit, earlier the

- status of petitioners being civil servants

was. not determined, therefore, the

petitioners inay__ avail the remedy of appeal
within the stati.:ipry' period of limitation
damménc!nd from the date of issuance of

the certified copy of thls judgment in terms

' of the judgment of august apex court in Gu/

o Raqib khan’s case 2018 SCMR 903.

COC ' Nos.38-M/2021 in
W.P. No 367-M/2021 and; COC No.436-

ATTEED
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PR022 in WPNo.1335P2022 are

 dismissed for having become infructuous.

Dt.20/11/2022.
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