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♦:‘j The appeal of Mr. Akbar Khan son pf Malak Aman r/o'Ouch Dir Lower Hawaldar No. 
1494 received today i.e. on 5.01.2023 is incomplete on the following score which is returned to 
the counsel for the appellant for completion and resubmission within 15 days.

1- Address of appellant is incomplete which may be completed according to the Khyber 
Pakhiunkhwa Service Tribunal rules 1974.

2- Copy of departmental appeal against the impugned rules/order in respect of 
appellant is not attached with the appeal.

3- The departmental authority has not been arrayed/made a necessary party. A-'
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. of 2022

Akbar Khan S/o Malak Aman R/o Ouch, District Oir Lpw.er
j

[Hawaldar No.1494].
...Appellant

VERSUS

1) Government of Khyber through Secretary Home & Tribal 

Affairs Department, Civil Secretariat at Peshawar.
2) Commandant Dir Levies/Deputy Commissionerj.District; Dir 

Lower at Timergara.

i

Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974.
PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-li)HD/MKD/Levies/Misc./202d «| dated
22-03-2021 & No. SO (Police-li)HD/1-3/Federai
Levies 2021 dated 21-10^2021 and subsequent

jretirement orders issued by respondent Np.2 may 

be declared as illegal and the same be set asjde. 
Consequently,- the appellant may be held entitled 

to complete his service till attaining 60 years Sge 

in light of Notification dated 14-07-2020.

4. -

Alternatively, the impugned notifications rhay be 

declared to be Ineffective upon the rights; of the^ 

appellant and he may be allowed to coniplete his^ 

service till attaining 60 years of age.
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Respectfully Sheweth:

That the appellant has been serving as regular member of 

Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure "A”).
I

That sen/ices of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were non- 

statutory.

That subsequently, the Governor Khyber Pakhtunkhwa, 

under the omitted Article 247(4) of the Constitution 

promulgated the PATA Levies Force Regulations, 2012. 

Consequently, the Provincial Government framed Service 

Rules for the Levies Force in 2013 (Copy of relevant text of 

Service Rules notified in February 2013 is Annexure “B").

That Schedule-111 of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies. Hence, the said Rules were amended in 

December 2013 and the above stated anomalies were 

removed to a larger extent (Copy of amended Rules notified 

In December 2013 are Annexure “C").

1)

2)

3)

4)

5) That the relevant Rules were further amended In July 2020. 

Regarding the length of service towards retirement. Rule 17 

was amended to the effect that all Levies personnel shall 
retire from service on attaining the age of superannuation 

i.e Sixty Years. Furthermore, Schedule-Ill which provided 

for certain length of service, was deleted by virtue of the 

amendment (Copy of amendments notified in July 2020 are 

Annexure “D").

6) That the rules were further amended on 23-03-2021. Rule 

17, which provided for retirement on reaching 

superannuation was again omitted and Schedule-Ill was 

revived with certain amendments. (Copy of aniended Rules 

notified In March 2021 are Annexure “E").
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7) That the above mehtioned Rules being extremely 

detrimental to him, the appellant filed representation before 

the concerned quarters for redressal of his grievances...The 

same has not been responded to as yet (Copy of
I <..v

representation is Annexure “F”).

That the appellant alongwith other similarly placed 

personnel of the Levies Force got retired from service on 

reaching certain age/completion of certain length of service 

as prescribed by the above mentioned Rules (Copy of 

retirement order is attached as Annexure “G").

8)

9) That the appellant along vi/ith other similarly placed persons 

invoked the Constitutional Jurisdiction of the Hon’ble 

Peshawar High Court by way of filing various constitutional 
Petitions, challenging vires of the above mentioned rules.

10) That during the pendency of the said petitions, the 

Provincial Government made further amendments in the 

Federal Levies Rules on 21-10-2021, whereby retirement 
age in respect of lower ranked members of the Force was 

enhanced by a few years (Copy of amended Levies Rules 

notified on 21-10-2021 are Annexure “H”).

11) That the appellant filed another representation against the 

above mentioned further amendments in the relevant rules, 
which was never responded to. (Copy of memo of second 

representation is Annexure “I”).

12) That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other 

similarly placed persons filed various other constitutional 
petitions (W.P No.469-I\/I/2021, W.P No.470^M/2021, W.P 

NO.337-M/2021, W.P No.338-M/2021, W.P No.333-My2021 

and W.P NO.335-M/2021) before the Hon’bie Peshawar 

High Court. However, because of jurisdictional issues, the 

matter was referred to a larger Bench.
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13) That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force 

filed a constitutional petition (WP No. 1281-M/2022) before 

the Hon’ble Peshawar High Court Mingora Bench to the, 

extent of their re-instatement in light of the Provincial 

Assembly’s Act. The petition was allowed by the Hon’ble 

High Court vide judgment dated 23-11-2022 whereby the 

respondents were directed to re-instate the then petitioners. 

It is worth rnentioning that vires of the impugned rules were 

not challenged in the said petition, which are being 

impugned through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court 
heard the connected petitions 

Consequently, the Hon’ble High Court decided that 

personnel of the levies force are civil servants and their 

employment matters would be dealt with by this Hon’ble 

Tribunal (Copy of order dated 29-11-2022 is Annexure “J”).

15) '' That being aggrieved with the impugned notifications and
subsequent retirement order, the instant appeal is being 

filed before this Hon’ble Tribunal, inter alia, on the following 

grounds:

on 29-11-2022.

GROUNDS;

That the Impugned act of amending the relevant Service 

Rules to the detriment of the appellant and subsequent 
retirement is illegal and un-Constitutional. Hence, the sarhe 

acts are liable to be declared as such.

A)

B) That it is a settled law that service rules cannot: be amended, 
to the detriment of public sector employees. Even, if they 

are so amended, the same having prospective effect cannot 

be applied against the existing employees

C) That after the 25*^ Constitutional amendment, the new 

Constitutional regime demanded streamlining of the
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erstwhile Tribal Areas with the rest of the Provirice. So 

rhuch so, Levies personnel serving in erstwhile FATA and 

Khasadar Force were accommodated to a larger exteht 
where the Provincial Assembly passed an Act aimed at^ 

streamlining the service structure of Ex. FATA Levies Force. 
The Act not only provides uniform retirement age i.e 60 

years for the whole Force but rather enjoins upon the 

Provincial Government to take steps towards absorption of 
the said Levies and Khasadars in regylar police..

ft

Regrettably, the appellant have been treated in violation of 
the Constitutional spirit particularly after the 25^*^ 

Constitutional amendment and subsequent orders.

D) That further grounds, with leave of this Hon'ble Tribunal, 
would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of 
this appeal,

(i) The impugned Notifications No. SO(Police- 

ll)HD/MKD/Levies/Misc./2020 & No. SO 

(Police-ll)HD/1-3/Federal Levies 2021 dated 

21-10-2021 and subsequent retirement order 

issued by respondent No. 2 be declared as 

illegal, the same may be set aside. 
Consequently, the appellant may be held 

entitled to complete his service till attaining 60 

years of age in light with Notification dated 14- 

07-2020.

/

Alternatively, the impugned notifications may be 

declared to be Ineffective upon the rights of the, 
appellant and the appellant be allowed to 

complete his service tilt attaining 60 years of 
age.
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j- ii) Any other remedy though may not specifically 

prayed for, but which circumstances of the case 

would demand in the interests of justice, may 

also be granted.

Appellant

Akbar Khan 

Identified by counsels

r

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of.Pakistan.

t

Umar Sadiq Advocate High Court

CERTIFICATE:
Certified that no such like appeal has earlier been ^filed 
before this Hon’ble Tribunal on the subject matter.

Appellant ■/ I9

(I'y
Akbar Khan

r

i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRilBUNAL. PESHAWAR (CAMP COURT AT SWAT)

of202^Service Appeal No.

AppellantAkbar Khan

Government of Khyber Pakhtunkhwa arid another

Respondents

• f

AFFIDAVIT

I, Akbar Khan (Appellant)j do hereby solerpniy affirm and 

declare that the contents of the above titled Apjieal are. true 

and correct to the best of .my knowledge- and belief. 
Furthermore, no such like appeal has earlier-beeri filed before 

this Hon’able Tribunal or elsewhere on this subjebt^rhatter.

DEPONENT,

= ’5/

AkbatKtgn.

;
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE 

TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

of 202}Service Appeal No., 

Akbar Khan..... Appellant

mmm
i>

Government of Khybef Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES

APPELLANT:
Akbar Khan S/o Malak Aman R/o Ouch. District Dir Lower 

[Hawaldar No.1494|..

).) (Cell#(NIC#
;ri

RESPONDENTS:

1) Governrhent of Khyber through Secretary Home & Tribal 

Affairs Department, Civil Secretariat at Peshawar.
2) Commandant Dir Levies/Deputy Commissioner^ District Dir 

Lower at Timergara

• /
Appellant

Akbar Khan 
Identified by counse^

Dr. Adnan Khan Barrister-at-Law 
Advocate Supreme Court,of Pakistan.

> :

&

Umar Sadiq Advocate High Court
i ■.



5*.

i

j^m-' 'Pi >
Of^icg Of XHE OEPU-tT caiMISSIOWI^.DH;.

Det^d Tiffiejggr® ' bhe> /1994/.:^/A/10(LHC;.,fio.

0FPIC£ OftDgR,

Mr.Aktar Khan son of M&LiK Awen of \/tXl9g« Ouch, 

T«-h«ii Adenz8i» Distf'ict Dir Is hereby appqintet as Sepoy 

Di*' bevies -s^sinst. the vacant pos-t with imoiedi.8t.e effect in 

Scai«.-4 (1245-35-‘^770) on ifae following terms and conditions

1. The appointnent is subject to production qf 
Hcallh end 4^e Certificate from the Civil
Surgeon, Dir as .well es, senctioh-of upper age 

liwit by the competent- authority.

2. The appointneAt- is also subject, to mlnijnuo height: 
of 5' 2“ end d-hefit measurement'ief 32." - 34>*
His appoinlaneni In Dir Levies will be oh p.robatio'h;:^ 
for a period of one year. * » • •• ■

k. The appointment is on temporary basis anJ een be 
• -teyminaied art any time without-^any netice*'In'case, 

he leaves the service, he will Aivc one month’s 
advence notice or in default will refund one month's 
pay.

t

5.
/

1

ibeput^-^ Coenjrtissdoner,*^
I /J* •

/A/l6(LHCy
Copy forwaree’d to the 

Dlatrict Aceoanbs OfficeK,
Suspeear Me jor, Dir Levies.

Mr.AKbar Khan son of Malik Meh bf-VillaJie Ouch,
rdiistl 4denzol Distrief Piv.'' »

" !
for information and necas^ary actibh.

';i.'

i'io

!
:.ir ial ^ri»«i^ar,a.1.

2.

Deputy Comwissioh^y>

CEKT!^
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r.nvPP>JMT^ OF KHYBE-T^ PAKHTUNKHWA 
VTOMR &TftTRAT. AFFAIRS DEPARTMENT

notification
Peshawar the 4* February 20 V3

cciivirF-BT1T.es POR FF.DERAL LFVIFS FORCE IN PATA,

i,e of the power conferred by Section 9 of the PATA Levies Force

of Khyber Pakhtunkhwa is pleased to
In exercise

Regulation 2012, the Provincially Government
m^e the following rules, namely:-

^hort title and commencement:- (1) These rules may
(PATA).Federal Levies Force Service (Attended)‘Rules,

be called Provincially
1.

' Administrated Tribal Areas 

2013.
■ (2) They shall come into force at pnee.

DefmMon:- (1) In thesi Kul«, unless the context otherwise require, the following 

expression shall have the meaning hereby respectively assigned to them, namely;-
2.

“Appointing Authority” means the appointing authority specified in rule-4;
Commandant of the Fon^i.'who shall be the

(a)
(b) “Commandant” means .......Deputy Commissioner in tiieir respective jurisdiction,

Assistant. Commissioner or .“Deputy Commandant (Operation)” means as, 
any officer of the District designated as such by the provincial government

in PATA. to

(c)

who shall be Deputy Commandant (Operation) of the Force 

exercise in his respective jurisdiction such power perform such 

be prescribed; and who shall: be responsible to thefunctions as may 

Commandant for operational matters of the Force in PATA.

“Deputy Commandant. (Administration)” means Deputy. Commandant 
(Administration) of the Force, who shall be an officer of the provincial 
government or any officer of the District designated as such by the

exercise in his re^ectivc jurisdiction such

(d)

provincial government to
and perform such functions as may be prescribed and who shall bepowers

responsible to the Commandant in. adrmni^tion and^eslablishment

matters of the Forcc'in PATA.,

(e) “Goverarr.ent” meang the Government of Khyber Pakhtunkhwa;

Provincial Home & Tribunal Affairs“Home Department" means 

Department;

(^ “Initial recruitment” means appointment made other than by promotion or 

by transfer,

(0

(h) “Schedule” means the Schedule appended to these mies* ,1 V -•

C'V-
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SGHEDULE-m 
See Rule 17»'

Length of seryice/AgePost/RankS.#
Subodar Major dr 6038 years service or 03 yeaR wrvice 

years age whichever Is earlier
as-

Subedar Major (BS-V6)

------ TS years service or 03 yeaR Service as.Subedar or; 57 years
age whichever is earlierSubedar {BS-13)2

s

3
1S '

03 years service as.Hayaldar dr^Sl yeare29 years service or
age whichever is earlierHavaldar (BS-8)4

‘ :

Naik or 48 years age26 years service or 03 years service as 
whichever is earlierNaik (BS-7)5

03 years service as LVNaik or 45;years age 123 years service or 
whichever is earlier

------ - 20 years service or 42 years age'whichever is earlier

L/Naik (BS-6)6 /

7 Sepoy {BS-5
V

✓
I

/

I-//
' V
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Government of Kyber Pakhtun*^' 
Home & Tribal Affairs Department 
Dated PesHawar the 12 December, 20

t

«u»e-4(2) Schedule-! «jtCHEDUL&i
ftaio Rule 4<2A

Direct 1 QualltIcaUon 
Quota

Protno
tion
Quota
100%

nnifarmed Force_----- --------
Ps.No I posortank

"q—“ “subedaTfjMorlS^
■ , 16)

■ ~~ “ik ~A

EUglbHltyfor
promotion

One year service
as Subedar __
One year service 
ae Math Subeda_r

100%
Subedar (BS-13)

"Hawaidarl^^

Nalk<BS-r7^

100%
;:3. 100%One year service

fl« Maik -
One year service 

Lance Nalk _ 
One year service 
gR Sepoy ^—

4.
100%

. 5. as
100%

I Lance NatK vob-b)

Sepoy (BS-^______
Head Armorer <,bb-5)

Middle pass/watric 
----- ^Middle pass/Matrtc

100%
100% .7. One year service 

as Assistant 
Armorer______

^ 8.
" Middle PassiWaU'C

9.

5Hretireme 
' shall be granted. SCHEDULE-dl

■^saiSTP^r-::
2
3.
4.

rT INalktsa^)-.
Lance' Nalk- (BS-^ 
Rftipoy (BS>>5L-----

6.
7.;

-r-

•s.- 1?
•t
' I*i;.^-

I
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BETTER COPY .

HOME DEPARTMENT 
MnTTPTCATION 

Dated'Peshawar the 14-07-2020

i

r;

No SO (PoUce-IDHD/1-3: In exercise of the power conferred by Section 9 of the
Areas Levies Force Regulation 2012. the Government

in the Provincially Administered 

Service (Amended) Rules, 2013, the

Provincially Administered Tribal 
of the Khyber Pakhtunkhwa is pleased to direct that
Tribal Areas (PATA) Federal Levies Force 

following further amendmrats shall be made, namely.

Amendments

Tn the said rules:- •
Vrn rule 17, the following shall be substituted, naipely:

All Levies Pewonal shall, retire from service on 

attaining then age of superannuation i.e sixty (60) years or they;may opt 
for retirement ^ eompletion of twenty-five (25) years regular service,

a)i

!17, Retirement.—

f

and
b) Schedule-ni shall be deleted.

SECRETARY TO ,
GOVT: OF KHYBER PAKHTUNKHWA 

home D^ARTMENT
/

/

Copy forwyded to the:-

xxxxxx
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of «=>vyen ^ dat^ i;

iiliiitiriit-^ ^cation • .
%To be s

s?;?o ™»5«r • /u-n*.

PeshavfBf,

SQiSSiiSSjmBmm^^^^ F„„ Regulation.^ 

...conferred by Seclion.9 Oireot that In the

Government pf Khyber Pa ,^3 2013. the following lurther -
Uvies Force service (Amended) Rules. 2.

be mads, namely.*

of the powers 

2012. ths provincial 

; PATA Federal

amendments shall

In exercise

fi^rponHments

.Halt be substituted, namely.

k of Subedar:
authority for purpose ot

dsuperinlendents shall be

In the said rules-
. tn Pule 4. s

Pro
otlon 10 me ppsls of subedar Major an

prom .
‘Spcretary Home'departmenl..
Secretary. gybsUiuled namely.

2 For Rule 17. the following shall be SUP
Scheduls-lll and no

substituted, namely.
. the following shall be

■ “Sch«dute-Hl
(see rule 17] 

^«lUlcallon for

3 For Schedule*lll

Length olbeivlce/
* nn

Name ol the V-os-lS. NO. basis 7hme years-SeXy

cum-nrness . TaXg Subedsf Wajor or S'^V
Subsoars having whshevtt

intermediate Ouanricallo. padler ^
—------- -- ,1. 1 tCrtv

ey promotion on Uje ? gg^vice or 
ol Seoiofily Cum J senjice as .

following manne . gf
“"-m "nlW Percent (50% whichever Ic enrller 

i«m .amongst the.
N3ib Subeaars
having Intermediate 
quatificalion: and

(li) Fifty 
from
Subedars 
Secondary
r.«rtHleate- .

By promotion on tne bas s seven
of Seniority Cum service ®sIhe follP'Viflg ' lubedariof Sixty'^ears ;

namely.

asv
SiJbidar Major ido-161

1

Five Yeras. , 
Subedar or 

■ agepubedartBS-l3)
2 . me

Percenl (50%) 
amongst Naib

having 
School

Years'
Years'

Naib

hree

Naib Subedar (BS*nf I3.

5 ,

■:> . I•y
• T- -»f'- - 

' , w"-. -T'
t<7.»y

■ •

I

T-



9/^ /€?

qualificalion, and 
• (ii) Fifty Percent (50%) from 

amo'^gsi Ha''vai<la''S-

I

Length of Service /
» Age________

Thirty One years service 
or Three'y«ars service 
8S Hawaldar or Fifty 
One years of age,, 
whiehaver Is earlier. 

QuaHficatlon for PromotionName pf^hePosl/ Rank

HavValdar (BS>(;6)4

Twenty Nine years
service or Three years 
service as Nalk of Forty 
^Ight years of age. 
whichever is eartter. 
.Twenty Seven years . 
service or Three years 
service as UNalK or, 
Forty Five years of age, 
whichever Is earlier. 
Twenty Five years' 
'aerylce or Forty Two 
yeSrs of age.whibhcver 
Is earner.*

Naikfdsroo5

Unaik (BS>D6)a

Sepoy (BS-OS)7

t

SECRETARY TO -
government of khyber pakhtunkhwa

HOME & TRIBAL AFFAIRS DEPART MENT

Copy forwarded to the;*

' 1: Principal Secretary to the Governor, Khyber -Pakhlunkhwa.
2 Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.
2. All Administrative Secretaries to Government of Khyber Pakhtunkhwa.
.4. Registrar. Peshawar High Court, Peshawar.
5.. All Commissioners, Khyber Pakhtunkhwa.
6 All Deputy Commissioners. Khyber Pakhtunkhwa/
7. Provincial Police Officers. Khyber Pakhtunkhwa.
8. All.Heads of Attached Department in Khyber pakhtunkhwa.

• 9. PSO to the Chief Secretary, Khyber Pakhtunkhwa.
10. Accountant General, Khyber Pakhtunkhwa.
11. Direction information. Khyber Pakhtunkhwa.

V

u

/

. S,=,ion.ry
He is requested to publish the above i

w. ^ « «_■    CO

12. .a .w K—-......- —' Notification in the Extra Ordinary Gazette of
Khyber°Pakhtunkhwa and supply 50 copies (Printed) of the .same to the Home 

Department

i

' (Police-ll), Section Off!( e

I. I f■f A
{•tA. ^

r, ;

' V

• •%
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OFFICE; OF THE ^ 

“IR le
>

VIES/ 

/lhc

ii

/ t-

.I

! .;■

QFPicii! n^tniTP

I.vi« ?orr “T' in pAX5VICS Force Service (Amended) ml« oni-i v. 
iMKD/Lcvi.,/^fl«fl020dBtea22^3.2021 ■ ^

The following Oir Levies 
uHaiiiiiig 03 ycai-s' service us Huwuldar 

relevant pension rules.

s!^

■i. ;;
:: ■

VTA Fed eral 
olice-]T) HD ■ .(

l^"*onnel' Hawtjldars nrc hereby retired froln' 
.f22,034t^21 (A.N) with ull pchsloiiCr

service 

enurius iis
on.w.e

P«r ;;
/

■t.(Belt No Name & Designation Date; of 
appoinimont

Date. - 
promotioci

of Rijnraks1. 1473 Hav: Bakht Munir >/ 24.01.1993 01.06.2011 R stired
c( mpleiion

on
o

,3 i yc »rs; .
SC rvicc 
Htwaldar
.. do...

as2. 1474 HavrNoor All said 21.06.1993 01.06.2011• • I

1475'3. Hav: I'aTal Karim 

Hav: RazaKlTan '
21.06.1993 01.06:2011 ...do...

4. 1476
27J)^.1993 0i;06.2011 ...do...

5. 1477 Hav: 2:arkBnun 25.09.1993 . 01.06.2011 ...do...]. •6. 1479 Iluv: Zuiniii

^v: Abdul Haq

Hav: Hassan Khan

j-iav: Muhomad Yar ^

I
12.09.1993

I

01.0i.l994
01.06.2011 . ..tdo...'7 1482
16.02.2012 :-..do....'8 1484

01.04.1994 

.04 1994

16.02.2012 •••do...9 1488
19.11.2013 do...• • •

1489 Hav: Shcr Azam 17.05.1994 19.11.2013 ;do• 4
11- 1491 Hav; Qayoom Khan

mv: Akbar Khan
05.10.1994 28.05.2015 i..do...

12 1492
18.10.1994 28.05.2015/

1494 Hav: Farman Ali 01.12.1994 ■ 01.02.2017 ...do....
14 1496 Mav: Gul 2ar Khan 19:12.1994 01.02.2017 ...do...
15 1498 Hav: Rabat Ullah

mv: Shah Faisal ~ 

Mav: Kahmnt Ullah .

Hav: Muhammad Farid

01.01.1995 19.04.2017
16 1502

11.08.1996 15.02.2018 ;..do...
17 1503

11:08.1996 ' 15.02.2018 ...do...■ j

18 504 •
11.08.1996 15.02.2018

i
• 4

5! <
. ;

' f



f r. • »*■'

) iT • > * ■ W

\9^ 1506 Hav: Jan Xch 11.08.1996 15.02.2018 ...do... .

20. •1507 Hav: Haidar 21ainan 11.08.1996 15.02.2018 .i.do...

11.08.199621 1512 Hav: Shakir Ullah 15.02.2018- ...do...
•s

...do...1514 Hav: Said-Alam 11.08.1996 15.02.201822 ^ '

...do... .1519 Hav: Iqbal Hussain 11.08.1996 15.02.201823

11.08.1996 15.02.2018 ...do...Hav: Ghani Rahmon24 1520'

%.

Dbputy Commissioner/ 
Clomman4ant Dir Levies?D

No
Copy forwarded for infonnation to the:- 

^ 'I . Secretary to Commissioner Malakand Division Swat.
2. Section Officer ( PoUcc-II) Home & TAs Department ^eshawar.
3. District Accounts Officer Dir Lower.

r-

4. Subedai: Major Dir Levies.
5. Ofncialii Concerned.

r
t.,

Deputy Commissioner/ 
CdnimniQilnnt Dir Leviesm. *, Di

-■V

I

t

- <
• •

r

r

✓* i
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liui^mentSlieet
PESHAWAR HIGH COURT, PESHAWAR. 

(JUDICIAL DEPARTMENT) 
W.P.NO.470-P/2021.

JUDGMENT
Date of hearing 

Barrister Dr.Adnan for the petitioners. 
Mr.Saqib Raza, AA.G for the respondents.

29.11.2022.t

8 M ATTIQUE SHAH. Ji- For the reawns

recorded in our detailed judgment of even

date in W.P.No.367-M/2021 titied

"Muhammad Ghafar etc. Vs. Govt: of

Khyber Pakhtunkhwa” this writ petition is

dismissed.

I

JUDG

fAnnounced. JUDGE
Dt.29/11/2022. <

6^

HOhTBLE MRJUSTiCE UkL ;AN KHATTAK, 
HOtTBLEMRJUSTiCBSMATnQUBSHAH ft 
MfWJ’m.PMB HT^TVT? SYEDASSHAD ALL

1 .'..•y
V >><?■>. f' T i»S■;c;vv,\ 1>A*» . ^

k-

1 9 DEC 2022
}
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ludamentSlUet
PESHAWAR HIGH COURT, PESHAWAR.

(JUDICIAL DEPARTMENT^
W.P.NO.367.M/2021 with I.R, 

XMNos.lOS3/2n71 & 1 
JUDGMENT

29.11.2022.Date of hearing
Banister Dr.Adnan for petitioners.
Mr.Saqlb Raza, AAG for the respondents.

S M ATTIQUE SHAH. J:» Through this 

single Judgment, we shall also decide the 

connected writ petitions bearing Nos.537- 

M/2021, 406-M/2021, 503-M/2021, 514- 

M/2021. 518-M/2021, 450-M/2021, 601- 

M/2021. 681- M/2021. 632- M/2021. 919- 

M/2021. 968- M/2021, 980- M/2021. 1221- 

M/2021, 1222-M/2021, 1252-M/2021. 2210- 

P/2021, 2913-P/2021. 5092-P/2021. 5423- 

P/2021. and 5424-P/2021 as adjudication 

of a common question of law and fact Is 

involved in all the petitions wherein tiie 

petitioners have challenged the vires of 

notification No. SO (Pollce-ll) HD/ 

MKb/Levies/Mi8c/2020 dated 22.03.2021 

whereby on the basis of impugned office 

order bearing No.128/DC/CSL dated

i

EXAMlWPf? f^eshawarHi^ ^
ourr
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20.04.2021, they have been retired from

service with further prayer that they be

reinstated into service from the date of their

retirement i.e. 20.04.2021 with all back

benefits. In alternative, they have prayed

that the respondents be directed to treat

^em at par vylth erstwhile Federal Levies of

Federally Administrated Tribal Area (FATA)

and; absorb them in police and; grant them

full pensionary benefits.

2. Likewise In W.P.Nos.333-W>202f,

334-W!/2021, 335-/tfr202f, 338-Aft202t.

345-A42021, 1026-M/2021, 103^M/2021.

1187-M/2021. 12Q6-W2021, 1207-M/2021.

34-M/2022, 212-M/202and993-P/2022 the

petitioners have made the following prayen

"On acceptance of thla mit 

petition, the Impugned Notification 

SO (Pollce-tt) HD/ MKD/Levlea/ 
Mlac/2020 la against law and the 

fundamental rights guaranteed by 

the Constitution of talamlc 

Republic of PaldstM, 1973, may 

be declared Illegal void ab Initio 

and of no legal effects on the 

rights of the petitioners."

exami
Peshawar Hf^ourf
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Slmilariy, In COC Nos.38~M/2021 ]n 

W.P.No.367~M/2021 and COC No.436- 

P/2022 in W.P.NO.1335-P/2022 petitionere 

seek initiation of contempt of court 

proceedings against the respondents for 

violating the order of this court dated 

21.04.2021 passed in W.P.No.367-M/2021, 

Brief facte of the case(s) are that the 

petitioners were appointed In the "Swat 

Levies Force" as Sepoys etc. and presently 

terms and conditions of their services 

regulated by “Provindally Administrated 

Tribal Areas Levies Force Regulation 2012* 

whereunder besides PATA Levies Force 

Rules, 2012, PATA Levies Force Service 

(Amended) Rules 2013 were also framed. 

Rule 17 of the Amended Rules 2013, deals 

with the retirement of personnel of the 

force, v^ich was amended vide notification 

dated 12.12.2013 in the manner that "A// 

the personnel shall retire as per 

ScheduMII and no extension In service 

beyond retirement shall be granted". On 

14.07.2020, vide Notification No.SO

3.

are

/
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(Polic©-ll)HD/1-3. rule 17 was further 

amended by deleting scheduie-IV as “A//

uniformed force shall ntin from service 

on attaining the age of superannuation 

I.e. Sixty (60) years or they may opt tor 

retirement after completion of twenty- 

five (25) years regular service". 

Thereafter once again through cer^ln 

modifications rule, 17 was amehded by 

giving life to the deleted schedule-ill of the 

rules 2013 as under-

"Redremeitt; All levy personnel 
shall retire as per Schedule-Ill 
and no ex(ens/on In service 

after retirement shall be 

granted.”

4. Being aggrieved from the ibid
/amendment, the petitioners have filed the

: instant petitions.

5. Pursuant to the directions of this

court respondents have filed their parawise

comments, wherein Issuance of the desired

writs has been opposed.

Learned counsel representing the6.

petitioners vehemently argued that the

EP.ATT
REX
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impugned Notification is arbitrary, perverse, 

iiiegai, issued without lawfui authority and

mala fide intention just to deprive

petitioners of their vested rights accrued in

their fevour hence violative of their 

fundamental rights guaranteed under the 

Constitution and thus not sustainable in the

eye of law. That though the impugned 

Notification was issued under the regulation 

2012, However, after the 25** Constitutional 

amendment, the said regulation does not

hold field, therefore, the impugned

Notification is liable to be set aside.

AAGworthy7. Conversely, 

representing the respondents opposed the 

arguments so advanced by learned counsel 

representing the petitioners at the bar while 

arguing that after the 25“' amendment the 

Provincial Assembly passed the

continuation of laws Act No.111 of 2019 

tiirough v^i^ the laws applicable to 

erstwhile PATA were allowed to continue 

including '‘Provincial Administerad Tribal 

Areas Levies Force Regulation, 2012" and;

ATTE5 
EXAMl 
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therefore, the Impugned Notification 

issued per jaw which does not require any 

interference by this court In Its writ 

^ jurisdiction under Article 199 of the 

Constitution. Further, petitioners are Civil
I .

Servants, and; matter In question revolves 

around the terms and conditions of their 

service which Is the exclusive domain of 

the Service Tribunal as such the 

Jurisdiction of this court is baned given the 

explicit provision of Article 212 of the ~ 

Constitution.

was

8. Heard. Record perused.

9. Before discussing merits of the case 

we deem it appropriate to discuss the 

background of the matter in hand to

property comprehend the issue involved 

therein. It Is worth mentioning that earlier 

the services of the Levies Force ware dealt

with under the Frontier Irregular Corps 

(FIC) rules, 1962 which was substituted by 

the “Prowncial Administered Tribal Areas 

Levies Force Regulation, 2012" (regulation) 

and under the said regulation ‘FATA Levies

ATTE^^O
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Force (service) Rules, 2012' were framed 

for Provir}clal Levies Force. While separate 

service rules were also framed thereunder 

for PATA Federal Lewes Force performing 

duties in 'PATA' known as 'PATA Federal 

Levies Force Service (Amerided) Rules 

2013. Rule 17 of the ibid rules deals with 

the retirement of the Levies personnel 

which was amended from time to time. 

However, petitioners have become

aggrieved from the impugned Notification 

vide which the petitioners’ retirement age 

was altered which is challenged by them 

through Instant petitions.

The main contention of the

petitioners is that after 25'*’ amendment the 

regulation has lost its efficacy and sanity 

and has become redundant, therefore, the 

impugned amendment under ftie said

regulation is illegal being void ab initio, it is 

worth mentioning that after the 25***

amendment In 2018, both FATA & PATA 

were merged in the province of Khyber 

Pakhtunkhwa and Federal Levies Force

10.

attest^
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working In FATA was merged into the 

regular police of the province. Albeit, in 

Malakand Division, Levies, Force is still 

regulated by ‘FATA Federal Levies Force 

Service (Amended) Rules 2013 In view of 

the Khyber Pakhtunkhwa Act No 111 of 

2019 through which the laws prevalent in 

erstwhile FATA at the time of 25®* 

amendment were allowed to continue 

including regulation 2012 which still holds 

the field and as such the same Is a valid 

instrument. Therefore, impugned 

Notification was issued by the respondents

with lawful authority.

11. Moving toward the status of the 

petitioners it is worth mentioning that earlier 

this court while deciding W.F No 528- 

M/2016 {Ikramullah’s case) determined the 

status of personnel of ttie Frovincial Levies 

Force as that of civil servants in the 

following terms:-

“lO. The Frovincial Levies Force 

("Force") was granted statutory 

through Khyber 

Fakhtunkhwa Regulation No.i of

cover

ATTES^FEP 
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2014 ('RogulaHon”). Paragraph 

No. 3 of the Regulahon envisages 

for constitution and establishment 

of the Force and its functions. For 

ease reference paragraph Nos. 3 

and 4 of the Regulation are 

reproduced as uhden- 
“3. Power to constitute end 

maintain by Ote Force and Its 

functions.-^ (1) Government may 

constitute arid maintain a Force for 
performing the following functions, 
namely:

(a) ensuring security of roads In PATA;
(b) ensuring security and manning of 

piquet;
(c) guarding Government InstiU/tlons 

and installations;
(d) ensuring security of Jails and 

arrested criminals;
(e) generally maintaining law and order 

providing mobile escort to VIPs;
(f) anti-^uggling activities espedaUy 

timber smuggling;
(g) destruction of illicit crops; '
(h) serving of summons or procedures;
(I) raid and ambu^; and
(}) such other functions as Government 

may, by notitication in the offidal 
Gazette, require the Force to 

perform.
(2) In discharge of tiielr hmctlons, 
officers and staff of tiie Force shall

ATTEST
EXAM
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be guided In accordance with this 

Regulation and tfie rules. .
(3) The head of the Fhrce shall 
be Commandant In his respective 

Jurisdiction.
(A) Secretary to Govemmept, 
Home and Tribal Affairs Deparbnent 
shall be tfie competent authority of 
Uie Force.
(5) The Force shall oonsjirt of 
sue/} ranks and number of officers 

and members and shall be 

con^tuted in such manner as may 

be prescribed by rules.

(6) The oncers and rhembers of 
the Force shall receive such pay, 
pension, allowances and other 
remuneraVons and shall enjoy such 

leave and other privileges as may be 

prescribed by mles.
(7) The officers and members of 
the Force shell wear such uniform as 

may be prescribed by rules or 

Instructions.
‘ — N 2 *

(8) The administration of Oie 

Force shall vest in tiie Commandant 
in his jurisdiction who shall 
administer it In accordance with tfie 

pro'rislons of this Regulation, ■ rules 

and Instructions.
(9) The Commandant ^all 
exercise his powers and perhrm his 

functions under tiie general 
supervision and directions of 
Government

/
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4. Powers end duties of 

officers and members of the 

Force.—^ officer or member of the 

Force shalF
(a) take effyctive measures for erjsuring 

security of assigned jurisdiction and 

for safeguarding against acts of 
unlawfuUnterfarance;

(b) prevent unauthorized persons and 

vehides /h)/n access to the territorial 
Jurisdiction:

(c) take effectiye measures for 
preventing sabotage, placement of 
car bombs, letter bombs, dangerous 

article and canfage of arms and 

ammunition into the restricted area;
(d) use such arms and ammuniUon and 

equipment as may be authorized by 

ffie Commandant or an officer 

authorized by him;
(e) search and arrest without warrant 

any person who he suspects of 
endangering or attempting to 

endanger or baWng endangered the 

safety of an Installation and may use 

such force as may be necessary in 

the discharge of his aforesaid duties; 
and

(f) perform such other legal functiotis as 

the competent aufoorily may require 

him to perform”.

20. The close perusal of the 

Regulation would clearly show 

that the Force is receiving its 

salary from the Provincial

/
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Exchequer and performs the 

policing service in the erstwhile 

PATA.
21. Having said this, we would 

now refer to the crucial issue as to 

whether the employees of the 

Force can be terrned as a dvil 
servants and as such they cannot 
maintain a constitutional petition 

before this Court for enforcement 
of the terms & conditions of their 

service.
22. The connotation 'dvil 
servant' is defined and explained 

in respect to the Province of 
Khyber Pakhtunkhwa, in the Civil 
Servants Act. 1973 {•‘Act, 1973'% 

For ease reference, we would 

refer to Section 2 (b) of Act, 1973, 
which reads as under*
'2. Definitions.—(1) In this act, 
unless the context otherwise 

requires the following expressions 

shall have the meanings hereby 

respectively assigned to them, that Is 

to say-

f

te)
0>) ‘civil servant" means a person who Is 

a member of a cMI seivlGe of the 

Province, or who holds a civil post in 

connection with the affairs of the 

Province, but does not Include—

f

\
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(I) a person who Is oh deputation to the 

Province ftom the Federation or any 

other Province or other authority,
(II) a person who is employed on 

contract, or on work charyed basis, 
or who is paid horn contingencies: or

(HO a person who is a “^rker^ or 

‘workman’' as defined in the 

Factories Act. 1934 (Act XXV of 
1934), or the Workman's 

Compensation Act, 1923 (Act Vlll of 
1923)".

23. The perusal of the definition 

would show that a member of a 

civil service of the Province or 

who holds a civil post in 

connection with the afbirs of the 

Province is civil servant All 
Pakistan Services are explained 

in Article 260 of the Constitution, 
which reads as under- 
'260.

/

(V

'sendee of Pakistan" means any 

service, post or office in conneeftoh 

with the affairs of the Federation or 

of a Province, and includes an AIF 

Pakistan Service, service in the 

Armed Forces and any other sennee 

declared to be a service of Paklstah 

by or under Act of [Majlls-e^hoora

ATTE^i"Et3 
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(Pariiament)] or of a Provincial 
Assembly, but does not Inciude 

service as Speaker,
Speaker, Chairman, Deputy 

Chairman, Prime Minister, Federal 
Minister, Minister of State, Chief 
Minister, Provincial Minister, 
[Attomey-GeneralJ, [Advocate- 
General],] Parliament Secretary] or 

[Chairman or member of a Law 

Commission, Chairman or membdr 

of the Council of Islamic Ideology, 
Special Assistant to the Prirrte 

Minister, Adviser to tfie Prime 

Minister, Special Assistant to a Chief 
Minister, Adviser to a Chief Minister] 
or member of a House or a 

Provincial Assembly;

Whereas Article 240 of Oie 

Constitution envisages that;- 
'240. Subject to the ConstituGon, the 

appointments to and the conditions 

of service of persons in the service 

of Pakistan shall be determined -

Deputy

/

(a)
(b) in the case of the serSdces of 
a Province end posts in connection 

with the a/fe/rs of a Province, by or 

under Act of the Provindai 
Assembly.
Explanation.- In this Article, -Aii- 
Paldstan Service’ means a service 

common to the Federation and the
■ tk

Provinces, vdibh was in existence 

immediately before the commencing

/
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day or which may be created by Act 
of {MaJHs-e^hoora (Parliament)]’.

24. *nie Phrase "performihg In 

connection with the af^lrs of
Federation or for present matter 

Province" elaborately 

explained in the case of
was

Salahuddtn and 2 nth»r* vs.
Frontier Sugar Mills S. Pisdllerv
Ltd,. Tokht Bhal and 10 otfiers
(PLD 1975 Supreme Court ^4).
In the said judgment, the Apex 

Court has held:
‘Now, what is meant by the phrase 

‘perhrming functions In connection 

with the affairs of ffie Federation or a 

Province’, it Is clear that the . 

reference is to governmental or State 

functions, involving, in one from or 

another, an element of exercise of 
public power. The functions may be 

the traditional police functions of the 

State, involving the maintenance of 
law and order and other regulatory . 
activities: or they may comprise 

functions pertaining to ecoriomto 

devetopmenf, social wei^re, 
education, public utility service and 

other State enterprises of an 

industrial or commerdal nature. 
Ordinarily, these functions would be 

performed by persons or agencies 

directly appointed, controlled and 

financed by the State, i.e., by the

i
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Federal Government or a Provincial 
Government*.
25. Admittedly, as evident from 

the bare reading of paragraph-3 &
4 of the Regulation, the present 
petitioners are performing policing 

service in frie erstwhile tribal area, 
hov/ever, their terms and 

conditions are being regulating 

through Regulation No.1 of 2014 

and after the omission of Artide 

247 from the Constitution; through 

a provindal statute i.e. the Khyber 

Continuation of Laws in the 

Erstwhile Provindaliy Administered 

Tribal Areas Act, 2018 (Khyber 

Pakhtunkhwa Act No. Ill of 2019), 
the operation of Regulation No.1 of 
2014 was continued. Thus, the 

essential criteria for being a civil 
servant is that the person holding 

the post must perform his frinctions 

in connection with the afNiirs of 
Federation/Province and the terms 

and conditions of his service 

should be determined by or under 

the Act of Parliament/Provincial 
Assembly. The Apex Court in the 

case of Federation of Pakistan 

through Secretary. Ministry of

/

Interior (Interior Division).
Islamabad and 2 others vs. RO-

ATTEs;rE
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ir
177 EX’DSR Muhammad

(1$98 SCM/? 1081), while dealing 

v\rith the case of an employee of 
Pakistan Rangers has observed
that:

"T....Perusal of these rules clearly 

shows that they are all erhbracing, 
and therefore, under the amendment 
of section 1 of the Pakistan Rangers 

Ordinance, foese rules would prevail 
over the Rules of 1973. The Pakistan 

Rangers Ordinance was promulgated 

to constitute a force called the 

Pakistan Rangers for the protection of 
and maintenance ■ of order In the 

border areas^ Since with regard to the 

status of the members of the force the 

Pakistan Rangers Ordinance is silent, 
therefore, it can be safoly said Oiat 
the employees of the Pakistan 

Rangers will be deemed to be civil 
servants as they are performing 

duties In connection witii a^lrs of foe 

Federation and hence under foe 

Service Tribunals Act. 1973, an 

appeal by a rmmber of foe Pakistan 

Rangers regarding a matter relating 

to terms and conditions of his service 

is competent before foe Federal 
Service Tribunal...’.

/

26. Similarly, in the case of 
Commandant Frontier
Constabulary. Khvber
Pakhtunkhwa. Peshawar and
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EXAMINEI#^ 

Peshawar High Court



f

Ig.• -'K

Others VS. Gul Raalb Khan and

Others (2018 SCMR 903), the 

Hon'ble Apex Court has elaborately 

examined service structure of the 

empioyees of Frontier 

Constabulary, which is established 

under Frontier Constabulary Act 
(Act-Xlii) of 1915. Relevant 
paragraphs of the said judgment 
are reproduced as under- 
'6. Three broad tests for 
establishing the status and character 
of a civil servant emerge from the 

Constitutional mandate of the ahre- 
going Articles. Firstly, under Article 

240(a} of the Con^udon, 
appoinhnents to and tee terms and 

conditions of sendee of tee persons in 

the 'sendee of Pakistan’ are be 

determined by or under Act of 
Parliament Secondly, by virtue of 
Adicle 260 of the Constitution, 
'sen/lce of Pakistan' means any : 
service, post or office in connection 

with tee afteirs of tee Federation. 
Thirdly, under Article 212(1) (a) of the '■ 
Constitution, the exclusive Jurisdiction 

to adjudicate disputes relating to the 

terms and conditions of perstms, who 

are in the sendee of Pakistan vests in 

an Administrative tribunal, namely, 
the Federal Service Tribunal. These 

tests are mentioned in the 

■Muhammad Mubeen-us-Salam case

/

, •!
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ibid (at pp. 68&^89 of the law report). 
The definition of the tenri 'cMl 

servant In the Act adopts the 
Constiiutionai criteria given In Article 

260 noted above to reiterate that a 

person who, inter alia, holds a cMI 
post "in connection with the affyirs of 
the Federation'’ Induding any such 

post connected with defence, to be a 

civil servant The larger Bench has in 

this respect taken the logical step to 

incorporate the requirements under 
Artide 240 (a) and 260 of the 

ConsbtuVoh as the deHniVonai criteria 

of the term "cMI sen/anf (at p. 682 of 
U\e law report).

Having noticed the quaiif^ng 

criteria of a civil servant under die 

law, it is appropriate now to examine 

the factual matrix of the present 
controversy. The FC was established 

by the NWFP Constabulary Act, (Act- 
Xlll) of 1915 ^ CConstabulary Acp. 
Section 3 of the Constabulary Act 
empowers the Federal Government to 

maintain die FC as a force "tor the 

betier protection and administradon of 
the external bonders of Paldstan 

within the limits of or adjoining North- 
West Fronder or any part thereof. 
Secdon 3-A ot the 0)n$tabulary Act 
authorises the Federal Government to 

, employ the FC outsi^ the limits of or 

adjoining f/ia North-West Fronder 
Province In other parts of Pakis^n for

. /

7.
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the better protection and 

administration of those parts. Section 

5(1) of the Act Ibid vests the Federal 
Government with power to appoint 
the Commandant and other persons 

Includirtg tite District Constabulary 

Officers or Assistant Constabulary 

Officers of the force in one or more

/

districts. Section 6 delegates to tfie 

Commandant and
Constabulary Officer the power to 

appoint subordinate oncers In the

DIsMct

»
manner prescribed by Rules made 

undsr the Act. The Federal
Government exercised its power 
conhrred by Section 21 of the 

Constabulary Act, to tiame fcho NWFP
1958Constabulary Rules, 

("Constabulary Rules"), In order to 

provide the terms and conditions of 
sendee of the officers and men in Uie
FC.

It will be observed that the 

matter of terms and conditions of 
service of the respondent-employees 

of the FC, are In the first place 

regulated by tfie Constabulary Act 
and elaborated pursuant tiiereto by 

the FC Rules. The provisions made 

by the Constabulary Rules are In 

furthemnee of and in exercise of dre 

power conferred by Ore Constabulary 

Aqt. Therefore, the terms and 

conditions of: service of the 

employees of the FC ere prescribed

8.

t
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in the Act and the Rules. The test laid 

down In Article 240(a) of the 

Constitution requires that the 

appointment to and the terms and 

conditions of sendee of posts In 

connection ydth the affairs of the 

Federation end of a service of 
Pakistan shall be determined 'by or 

under an Act of Parliament. The 

expression 'by or under^ In Article 

240(a) of the Constitution authorizes 

the tenns and conditions of sendee of 
a cMI servant to be provided both by 

statute or by statutory rules, the 

provision made in the Constabulary 

Act and die Constabulary Rules, 
thersfyre, satisfy dte Article 240(a) 
test. The judgment In the Muhammad 

Mubeen-usSalam 

endorses this point of view:- 
‘66.... The tenns and condib'ons of 
service of those employees, however, 
are required to be specified under 
Article 240 of the Constitution by or 

under Act of the Parliament. Thus, the 

conclusion would be that only those 

persons, who are Iri the service of
> ' < ' • s

Pakistan, as discussed hereinabove, 
and if U)eir tenns and conditions are 

governed either by a statute or 

statutory niles, in tenns of Article 240 

of die Constitudon, can seek remedy 

before the Service Tribunals..'

/

case Ibid

Similarly, this Court in the 

case of, Gui Munir vs. The
27.
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/

Government of Pakistan Oimuah
Secretary. Ministry of States and
Frontier Realona (SAFRONl
Islamabad and othera (2019 PLC 

(C.S) 645), on the basis of law laid 

down by the Apex Court |n
FrontierCommandant

Constabulary Khvbar
Pakhtunkhwa. Peshawar’s case
(2018 SCMR 903), while dealing 

with the case of Federal Levies 

Force, which was established 

through Federai Levies Force 

Regulation, 2012 having the same 

structure of service for its 

employees/force as provided in 

Regulation No. 1 of 2014 has held 

that employees of the Federal 
Levies Force whose terms and 

conditions of service are governed 

under Federal Levies Force 

Reguiation, 2012 are civii servants. 
Keeping in view the above, the 

Force established under Regulation 

No. 1 of 2014 qualifies the criteria 

of being civil servant in view of its 

composition, functions and duties 

as per law laid down by the Apex 

Court in the cases of Federation of 

Pakistan through Secretary.
Ministry of Interior (Interior
Division). Islamabad and 2 others

ATT ED
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V8. RO-177 EX’DSR Muhammad 

Nazir (1998 SCMR 1081) and 

Commandant. FronOsr
Constabularv. KhvborX

Peshaviar and
otfiers va. Gul Raafb Khsn and
othars (2018 SCMR 903h thus, the 

preliminary objection raised by ^e 

learnt counsels for the 

respondents is sustained and 

accordingly, the present petitions in 

view of clear bar contained in 

Article 212 of tire Constitution are 

not maintainable. The present 
petitioners may agitate their 

grievances before the Provincial 
Services Tribunal. However, prior to 

this Judgment, the status of present 
petitioners being a civil servant was 

not determined and in the similar 

cases, the Apex Court in Gul Raalb 

Khan‘s case (2018 SCMR 903) 

has held that:
'11. It follows from the dicta laid 

down above that the protection of the 

border areas Is a sovereign function 

belonging to end performed by the 

Federation. The same duty is 

performed equally I tire present case 

by the FC not only on the fiontiers of 
KPK Province but also by maintaining 

order in otirer parts of PaWsten. For 

discharging such functions, the

Pakhtunkhwa.
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services rendered by the FC have 

direct nexus with the affairs of tf?a 

Federation. Therehre, the masons 

given In ffie Muhammad Nazir case 

(supra) fully apf^ here as well and we 

hold Oiat Uie employees of FC are civil 
servants. Inso^r as tf>e question of 
competent remedy In respect of 
ser/ice disputes of FC men Is 

concerned, we hold that in a metier 

relating to the terms and conditions of 
service of tiie respondent-employees 

of the FC, an appeal befyre tiie 

Federal Service Tribunal Is available to 

them as Oie exclusive remedy under 

the law. Accordingly, this remedy may . 
be availed by tiiem within the statutory 

period of limitation commencing fron? 

tire date of issuance of certified copy 

of this Judgrnent All these appeals 

filed by the appellant-Commandant, 
FC are according allowed in above 

terms’.

When case of the petitioners (PATA 

Federal Levies Force) was examined in 

juxtaposition with the Provincial Levies 

Force and ibid judgment, we observed that 

service of both the forces is governed 

under the rules so framed under the 

provisions of ’Provincial Administered 

Tribal Areas Levies Force Regulation,

EXAMl^e^
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Therefore, we believe that the20f2"

status of petitioners is that of civil servants

for all practical and material purposes, and

as such, the matter of terms and;

conditions of their service squarely fells

outside ttie ambit of writ jurisdiction of this

court given the explicit bar contained in

Article 212 of tiie Constitution. As earlier

discussed service rules of .the petitioners 

{PfKlfK Federal Levies Force) and 

Prownclal Levies Force both were framed 

under the provisions of "Provincial 

Administered Tribal Areas Levies Force 

Regulation, 2012” and through the ibid 

judgment, the personnel of Provincial 

Levies Force were declared as Civil . 

Servants after exhaustively discussing the 

matter of Lewes Force perfoimlng their 

duties in PATA. Therefore, on the same 

premise, we have no hesitation to hold that 

the petitioners are Civil Servants as their 

service fulfills tiie entire criteria of Civil 

Servants so provided by the law. Learned 

counsel representing the petitioners could

ATTEST 
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not distinguish the status of petitioners 

(PATA Federal Levies Force) vis a vis 

Provincial Leavy Force in any manner. Both 

forces are performing their fiin^ons in the 

same area for the same object and; 

purpose, and both are being maintained 

through the provindal exchequer. 

Therefore, the matters arising out of the

terms and; conditions of service of Vtxe

petitioners are only amenable to the

Jurisdiction of the Service Tribunal in terms

of Article 212 of the Constitution.

So far as the coritention of petitioners 

that they have challenged the vires of the
I

impugned Notification and as such the 

same are not amenable to the jurisdiction 

of the Service Tribunal is concerned.

suffice it to state that it has long been

settled that Sen/ice Tribunal has ample

jurisdiction to deal with the issue of vires of 

the law and rules framed thereurtder. 2015

SCMR 253 NATIONAL ASSEMBLY

SECRETARIAT through Sectrery V. 

MANZOOR AHMAD and others.

I ■atteso^p
EXAMlN^rf

Peshawar C^urt
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Therefore, the contention so agitated at the 

bar is misconceived and as such repelled.

In view/ thereof, the status of 

petitioners has been declared as that of
f

CIvli Servants and the matter In question 

revolves around the terms and; conditions 

of their service which does fall outside the 

Jurisdiction of this court given the baring 

provision of Article 212 of the Constitution 

and as such instant petitions are dismissed; 

being not maintainable. However, the 

petitioners may approach the worthy 

SerMce Tribunal for the redressal of their 

grievance if so advised. Albeit, earlier the 

status of petitioners being civil servants 

was not determined, therefore, the 

petitioners may avail the remedy of appeal 

within the statutory period of limitation 

commencing from the date of issuance of 

the certified copy of this judgment in terms 

of the judgment of august apex court in Gul 

Raqib khan's case 2018 SCMR 903,

/

i.

coc NOS.38-M/2021 in

W.P.NO.367-M/2021 and; COC No.436-

ATTESTED
EXAMINf^ 

Peshawar H^ Court
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■

P/2022 in W.P.No.1335-P/2022 are

dismissed for having become infructuous.

■■ /

)

JUDQ,

1

JUDGEAnnounced.
Dt.29/11/2022.
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