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. The appecal of Mr. Akbar Khan sop of Malak Aman r/o’Ouch Dir Lower Hawaldar No.

1494 received today i.e. on 5.01.2023 is incomplete on the following score which is returned to

the counse! for the appellant for completion and resubmission within 15 da\}s.

1- Address of appellant is incomplete which may be completed according to the Khyber
~Pakhtunkhwa Service Tribunal rules 1974.

2- Copy of departmental appea! against the impugned rules/order in respect of
appellant is not attached with the appeal.

3- The departmental authority has not been arrayed/made a necessary party.
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PESHAWAR.
Dr. Adnan Khan adv. Swat.




.rf.‘i‘" .

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNALl PESHAWAR (CAMP COURT AT SWAT)

Servfcel Appeal No. . (é%Q' - 0f 20223
Akbar Khah S/o Malak Aman R/o Ouch, District Dir Lower
- [Hawaldar No.1494]. | '

.

.........................:...Appellant

'VERSUS

1) Gover'hment of 'Khyber through Secretary Hom'e & Tribal
Affalrs Department, Civil Secretariat at Peshawar. |

2) Commandant Dir Leweleeputy Commlssmnen District: Dir.

: Lower at Tlmergara

........Respondents

 APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974,

PRAYER:
) £ ]

| On acceptance of this Appeal, Notlflcatlons No.
SO(Police- J)HD/MKD/Levies/Misc. 12020 < dated
22-03-2021 ‘& No:. SO (Pollce lI)HDI1-3!Federa|

" Levies 2021 dated 21 -10:2021 and subsequent
retirement orders issued by respondent No 2 may
be declared as nlegal and the same be set asude

- Consequently, the appellant may be held ent_‘l'lthled
to "complete his service till attaining 60 yedrs age
in light of Notification dated 14-07-2020.

' Alternatively, the impugned notifications may be .

deciered to. be ‘ineffective upoh the righté’; of the-

_ fappellant and he may be allowed to complete his-
- serwce t|II attalnlng 60 years of age.



-u.._

" Respectfully Sheweth:

D)

2

3)

5)

6)

That the appellant has been serving as regular member of

Levies Force having a considerable length of service at his

 credit (Copy of Appointment Order is Annexure “A”).

That services of the appellant were initiaily regulated under
the Federal Levies Force Rules, 1962, which were non-
statutory.

That subsequently, the Governor Khyber Pakhtunkhwa,
under the omitted Article 247(4) of the Constitution
prémulgated the PATA Levies Force Regulations, 2012.
Consequently, the Provincial Government framed Service
Rules for the Levies Force in 2013 (Copy of relevant text of
Service Rules notiﬁed in February 2013 is Annexure “B”).

That Schedule-lll of the above mentioned Rules, which

provided for length of service towards retirement had certain

anomalies. Hence, the said Rules were amended in

December 2013 and the above stated anomalies were

_ removed to a larger extent (Copy of amended Ruies notified

in December 2013 are Annexure “C").

That the relevant Rules were further amended in July 2020.
Regarding the length of service towards retirement, Rule 17
was amended to the effect that all Levies personnel shall

retire from service on attaining the age of superannuation

i.e Sixty Years. Furthermore, Schedule-lll which provided

for certain length of service, was deleted by virtue of the
amendment (Copy of amendments notified in July 2020 are
Annexure “D"). |

That the rules were further amended on 23-03-2021. Rule
17, which provided for retirement on reaching
superannuation was again omitted and Schedule-lll was
revived with certain amendments. (Copy of amended Rules

‘notified in March 2021 are Annexure ‘E").



_9)  

10)
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That the above - mehtioned Rules being extremely

detriméntal to him, the appelllant filed representation before

the cohcerned quarters for redressal of his grié_vances...'l'_‘he

same has not been responded to as yet (Copy of
representation is Annexure “F”).

That the appellant’ alongwith other similfarly placed
personnel of the Levies Force got retired from service on

reaching certain agelcbrﬁpletion of certain length of service

‘as presqribed'by the above mentioned Rulés (Copy of

retirement order is attached as Annexure “G").

That the ap'pellan't along with other similarly plaiced persons
invoked the Constitutional Jurisdiction of the Hon'ble
P-eshawar High Court by way of filing various constitutional
Petitions, challenging vires of the above mentioned rules.

That during the pendency of the said petitions, the

" Provincial Government made further amendments in the

Federal Levies Rules on 21-10-2021, whereby retirement

alge in respect of lower ranked members of the Force was

. enhanced by a few years (Copy of amended Levies Rules

" 11)

1)

notified on 21-10-2021 are Annexure “H").

That the appeliant filed another representation against the
above mentioned further amendments in the rélevant ‘nule:s,
thich was never responded to. (Copy of memo of second
represeﬁtation is Annexure “I").

That against the above mentioned Rules framed by the
Provincial Government, the appellant aldﬁgwith other

similarly placed persons filed various other f_consfitutionéi

‘petitions (W.P N.o.469-M12021,‘ W.P No.470:M/2021, W.P
" N0.337-M/2021, W.P No.338-M/2021, W.P No.333-M/2021

. and WP No.335-MI2021) before the Hon’E]e Peshawar

High Court. However, because of jurisdictionél issues, the
matter was referred to a larger Bench.



- 13)
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That in light of the above mentioned Act, the ap‘pellent along

~ with other similarly placed employees of the levies force
‘filed a constitutional petition (WP No. 1281-M/2022) before

14)

15){.

the Hon'ble Peshawar High Court Mingora Bench to the,
extent of their re-instatement in light of the Provincial
Assembly’'s Act. The petition was allowed by the Hon'ble
High Court vide judgment dated 23-11-2022 whereby the
respondents were directed to re-instate the then petitioners.
It is worth menttoning that vires of the impugned rules were
not challenged in the said petition, which are being
impugned through the instant appeal.

That a larger Bench of the' Hon’ble Peshawar High Court
heard the connected petitons on  29-11-2022,
Consequently, the Hon'ble High Court decid,ed that

“personnel of the levies force are civil servants and their

employment matters would be dealt with by this Hon'ble
Tribunal (Copy of order dated 29-11-2022 is Annexure “J”).

That being aggrieved with the impugned notifications and
subsequent retirement order, the instant appeal is being

filed before this Hon'ble Tribunal, inter alia, on fthe following

- grounds:

GROUNDS:

A)

_B)

That the impugned act of amending the relevant Service

Rules to the detriment of the appellant and subsequent
retirement is illegal and un-Constitutional. Hence, th’e same
acts are liable to be declared as such. |

That it is a settied law that service rules cannot'be amended.
to the detriment of public sector employees. Even, if they

are so amended, the same having prospective effect cannot

~ be applied against the existing employees

| o).

That after'the 25t Constitutional amendment, the new

- Constitutional regime demanded streamiining of the
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erstwhile Tribal Areas with the rest of the Provirice. So
uch so, Levies personnel serving in erstwhile FATA and
' Khasadar Force were accommodated to a larger extent
where the Provincial Assembly passed an Afct aimed at
streamlining the s'en)ice structure of Ex. FATA Levies Force.
" The Act not only provides uniform retirement age i.e 60
years for the whole Force but rather enjoi[is upon -the
Provincial Government to take steps towards absorption of
the said Levies and _Khasadars in regjhlaf police..
'Regrettably, the appellant have been treated m violation of
the Constitutional spirit particularly after, the 25%
" Constitutional amendment and subsequent ordérs.f

That -fulrt'her grounds, with ‘leave of this Hon'ble Tribunal,

- would be raised at the time-of oral submissions.

Itis, therefore, humbly prayed that on acceptance of
. this appeal,

(i) The impugned Notifications No. SO(Police-
1)HD/MKD/Levies/Misc./2020 & No. SO
' (Police-l))HD/1-3/Federal Levies 2021 dated
21-10-2021 and subsequent retirement order
issued by respondent No. 2 be declgregl as
.illegal', the - same may be set aside.
Consequently, the appellant may be held
entitied to complete his service till attaiihiﬁg 60,
‘years of age in light with Notification dated 14-
07-2020 '

‘Altérnatively, the impugned notifications. hay be

declared to be'ineﬁective upon the righifs of the,
-appellant “and the appeliant be élld\}#ed to
' complete‘his service till attaining 60 sii:ears of
. age.
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||) Any other remedy though may not specn‘ically
- prayed for, but which circumstances of the case
- would demand-in the interests of ]US'[!CB may

~ also be granted

_ Appellant UlU//f

- Akbar Khan |
Identified by counsels

L

Dr Adnan Khan Barrlster-at-Law
Advocate Supreme Court of Paklstan_.

~ Umar Sadiq Advocate High Court

_ CERTIFICATE:

- Certified that no such- fike appeal ‘has earlzer been filed
before this Hon'ble Tribunal on the subject ,matte‘r

L, ' ~ Appellant

W

Akbar Khan




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.___ .~ of 2022
AKDAr KRAN......c....ovee e e ees e e AppEITANE

Government of Khyber Pakhtunkhwa and another

Respondents

AFFIDAVIT

"I, Akbar Khan (Appellant); do hereby soler'nnf;} affirm- and
'd.eclere that the contents of the above titled Ap%eal are_true
and correct to the best of .my khowledgen: and belief.

: Furthermore no such like appeai has earllerebeen filed before
| “this Hon'able Tnbunal or elsewhere on this sub}ect«matten

/s

DEPONENT,

nnnnn

Akbar,iKhan




- BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT.SWAT)

Service Appeal No. of 2022

CAKDAFKNN. ... oo eerers oo eon e o oo AADpEMENE

Government of Khyber Pakhtunkhwa and another

......... rteereee e e RESPONdeEnNts

 ADDRESSES OF THE PARTIES

APPELLANT: L
Akbar Khan Sfo Malak Aman R/o Ouch, District Dir Lower
[Hawaldar No.1494])..
(NIC# )y (Cell# ‘ ).
RESPONDENTS:

p _ .

1) Government of Khyber through Secretary Hom;e & Tribal
Affairs Department, Civil Secretariat at Peshawar.

2) Commandant Dir Levies/Deputy Commissioner; Di§trict~ Dir

Lower at Timergara

. Y
Appellant U by |

Akbar Khan . 5
Identified by couiise;lg

Dr. Adnan Khan Barrister-at-Law, .
Advocate Supreme Court,of E{ékis‘tan.

& 3
7,

Umar Sadiq Advocate High Court




OFFICE oF rﬁg;gﬁpufY CCMMISSIDNEK DIR.

;;m

_/A10(He),
- OFFICE ORDER.

‘Dated Timergara the, /?4 /0 /‘1994.

‘Hr;ﬂkbgrlxhanléon'of—ﬂakik Ama%_of V?liaac duch,

"-7khsil Adenzsi Distyiet Dir is hereby appointe; as Sepoy dn

Dlr Levies against the vacant post with imundtate ef;eet in

S¢8L¢_4 (1243-35-1770) on the foliowing terms and condittonsu{

1.

for a period of one years

‘The sppointment is subject o production of

Healih snd Age Certificote from the Civil ;f;ﬁ
Surgeen, Dir as well as sesction” of upper age -

‘limit by the competent-authority.

The appointmmt— is also 5ubJ ect to minilhum hei.ghtg'

of 5' 2% and Chegt measurementief 32" ~ 3irf,

His appointwent in Dir Levies will be on probatio

The appointment is on %empornry basis anJ can Be N

' teyminated at any time withoutiany netices In case.’

he leaves the service, he will: %ive one montk's
‘advence notige or in default wi 1 refuad one month*s
pay. . e

*Deputyacammisstion Iy
Dir;. !

Ho ,3’,9/ ﬁ’J’/A/*lo(LHr) ‘ | |

" '-Dia'krl.c'h Rcecoants Officey
_ SU?QEQr Mejor, Dir»Lév1¢s.

a
Copy forwarced to the i .

C Feg skt
s L ir 'gt JTiwergara.
¥

‘Mr.Axbar Khas son-of Malik )ﬁian of— anaJe duch,

Tehsil Adenzoi District Div.™ |

for informqtion end necessary &cfiéﬁ;

| e |
| @«JM

Depu Commlssxoner.
DIR. = o "
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GOVERNMENT OF KHYRER P WA
HOME &TRIBAL AFFAIRS DEPARTMENT

NOTIFICATION
Peshawar the 4% February 2013

S VI E ULE OR FEDERAL LEVIES FORCE A

_ In exercise of the power confcrred by Section 9 of the PATA Levses Force
Regﬂéﬁdn '2012_, ‘the Provincially Government of Khyber Pakhtunkhwa is pleased to
mal.ce the ‘folloiwing rules, namely.- g .
1. Short title and commencement:- (i) These rules may be called Provincially
' Acimmstrated Tnbal Areas (PATA) cheral Levies Force Service (A;nended) Rules,
2013.

(2) ’I‘hcy shail come into force at once.

2. Defmltion (1) In thest Rules, unless the context otherwise rcqmre, the followmg

cxprcssmn shall have the meaning hcreby respcctwcly assigned to them. namciy -

(a) "Appomtmg Authority” means the appointing authority specified in rule-4;
()  “Commandant” means Commandant of the Fort:e, ‘who shall be the
/" . ‘Deputy Commissioner in their respective junsdicuon, _’ _
© - “Deputy Com.mandant (Operstion)” means as, Asswtant ‘Commissioner of . '
/. eny officer of the District designated as such by the provmciai government

" who shall be Deputy Commandant (Operation) of the Force in PATA, to
exercise in his‘ respective jurisdiction such power and perform such
functions as may be prescribed; and who shaﬂ’be rc5pons|ble to the
Commandant for operationa). matters of the Force | in PATA.

(d) “Deputy Commandant (Administration)” means Deputy Commandant

- -(Administration) of the Force, who shall be an officer of the' provincial

govcmment or any officer of the District designated as such by the

. provmmal government to exercise in his respective junsdict:on such

“powers and perform such functions as may be pmscnbed and who shall be

respons1blc to the Commandam in. adnumstratxon and estabhshmem
mattcrs -of 1be Forcc in PATA

l

(e) "‘Govemm:nt“ means the Govemmcnt of Khybcr Pakhmnkhwa.

RGN “Home Department” means Provincial Home & Tnbunal Affairs
' Dcpartmcnt

@ I_.“Imual recruitment” means appomtment made other than by promonon or
" by transfer; . ‘

(h) “Si:hcdulc" means the Schedule appended to these rules’ L‘/ .
' . ' . . " N : ! .

.".H‘u;_.'_--"".{ <4
s Uk {



SCHEDULEI

o See Rule 17 .
S#l Postfkank - Length of semce/Age
' 1'- T Suhedar Ma]or (BS-16)‘ - 38 years semce or 03 years ! scmce anSubedar Major or 60
' _ ycars age WhIGhOVBl’ is earlier
2 'Subedar (BS-IB) 35 years service or 03 years Semce as Subedar of S‘I years
' , o | age whichever is earlier .
3 Naib Subedar (B5-11) 37 years service or 03 years service as < Nab Subié'c_lﬁar or 54
o 3 ~ .7+ | yearsage whichever is earlier.
4 [ Havaldar (BS-8) 29 years service or 03 years service as Havaldar ore51 years
L ‘ age whichever is earlier
. '5 ~{ Naik (BS-7) 26 years service of 03 years servncn as Nalk or 48 years age
N PR L whichever is earlier
6 “L.(Naik (BS-6) 23 years service or 03 years service as T/Naik or 45 years age |’ '
N o .wh:chever is carlier ! h ' ‘
_ ] _Se'poy {BS-5 20 years service or 42 years age whtchever |s earli ler J

T,
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_Govemnmert of Kyber pakhtunkhwa,
' Home & Tribal Affairs Department
| " Dated Pestawar the 12™ December, 2013
- NOTIFICATION ,
No. ‘§O§Lu!es]ﬂglfl.\m1ﬂgﬂ]z.Nol.‘l. The Compstent a ority has been pleased to order
further amendments in St_:hedqle-l of Rule-4(2) and Schedule-lll of Rules-17 under Para of the
~ Reguiation for PATA Levies Force, 2012 & Rule-24 of the Provincially Administered Area
(PATA) Federal Levies Forca Service {Amended) Rules, 2013 as under:-
Rule-4(2) Schedule = L :
- o SCHEDULE .
Co Seo Rule 4(2)
Uniformed Force - =
S No | Post/Rank \ Eligibility for \ Proino \ Direct \ Qualification .
. ' _ _ promotion ‘tion Quota : :
_ Qugta \
T | Subedar Malor (BS- One yaar service 100%
_ 16) : as Subedar _— \ \ J
F. Subedar (BS-13) \ One year service 100% \ \ J
- as Nalb Subedar . :
P Naib Subedar (86-11) \One year service 100% \ \ .
_ : . as Hawaldar _ - '
\ 4, Hawaldar (BS-8) One year service 100% \ \ ' '
' as Naik : , , _
1 5. Naik{BS-7} One year service \100% \ \ .
: - as Lanca Nalk
_\6. Lance Naik (BS-6) One year service 100% \ L
} as Sepoy ' . '
17 Sepoy (BS-5) | | 100% | Middie Pass!Matric_]
1§, | Head Armorer {BS-5) \One year service 100% \ Middie PassfMatﬁcj
. ) : as Assistant .
' . Armorer N
9. \Assistanl ymmorer \ \ 100% | Middle pass/Matric
(BS-1) «

s Rule-17 {Retirement: (4) All uniform levy personnel
' regular gervice and no axtension beyond

F retirement after completion
shall be granted. ; ’

of 25 years of

‘.shall retire as pef gchedule-iit of opt for

r;:tlrernent

SCHEDULE -ll

Rule 17 (Retirement)

ostRank, — | Length of servi

celage for retirement

KN Subedar Major (BS-18) 37 years' of service or 60 yaars of age whichever is earlier

\ 35 years' of service or 60 years of age

whichever is eaniler

2. \ Subedar B8s-13) .
13 Nalb Subedar (BS-11) {33 years' of service or 60 years of age whichever is aarileL\
4. Hawaidar (85-8) \ 39 years' of service of 60 years of age whichever is earlierJ
BT Naik (BS-7) - . 129 years of service of 60 years of age whichevef is eartier
B. Tance Naik (85-6) 55 years of service of 60 years T 'age whichever Is earief
7. Sapoy (BS-5} 95 years' of service of 60 years of_gg_g_whichever is earlier
- _ -
H
i

’ ‘,:-':- q
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- BETTERCOPY .

HOME DEPARTMENT -
NOTIFICATION
- ;Datedfc.ﬁhhwgr the 14-07-2020

. No. SO (Pohce-IDI-IDll—S In exercise. of the powcr conferred by Section 9 of the

Provmclally Admlmstered T"ibal Arcas Lévies Force chulataon 2012, the Govemment‘
of the Khyber Pakhtunkhwa 18 plcased to direct that in the Provmclally Admlmstcred

Tnbal Areas (PA’I‘A) Fedcral Levies Farce Service (Amendcd) Rules, 2013_ the
followmg further amendments shall be madc, namely:

| ' @endmegts
' Inme sald rules- . o
¢ - a) Fro rule 17, the foilowmg shall be subsntutcd, name ly

_ “17, Retlrement—- All Lewes Personal shall retire from semce on
. attammg then- age of supera:muanon i.e sixty (60) years ot they may opt
| for- rctlrement after completmn of twenty-ﬁve (25) years regular service,
“and A
b) Schedule-1Il shail be déleted.

g e SECRETARY TO .
o . (GOVT: OF KHYBER PAKHTUNKHWA
"HOME DEPARTMENT
Copy forwarded to thé:-

* XXXXXX
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pedter CU-

) 'l"I:o be substltuted notrﬁcatlon of even No & date. U

© HOME AND TRIBAL AFFAIRS DEPARTMENT : U
. NOTIF!CATION '
_ .- Peshawar dated the 22.3-2021
No. SggPol'ace-ll)HD!MKDJLevIes!Mlstzuzo - in exerclse of the powers
conferred By Section- -9 of the PATA Levies Force Regulation 2012, the provincial

Government of Khyber Pakhtunkhwa is pleased to direct that in the PATA Federal

les. 2013 the following turther amendments shall

Amendments :

. AmendMEeT 2
in the said rules:
1. tn Rule 4, sub-rule (* } the: loliowmg shall be sybstituted. namely.
Uy Commandanl shall be the appolinting authorrty for initial

. recruitnent ¢ and promqtion up lo the rank of Subedar:
provided thal the appointing authority for purpose of

promollon to the posts of Subedar'Maior and superintendents shall be

' - Secretary Home' ‘Bepartment.”.
5 For Rule 17. the foltowmg chall be substituted namely:
chedule-ill and no

o u{7. Retirement: Al Levy personnel &hall retire as per S
AT exlension in service after relirement shall be granted".

3. For Schedule-lll the foﬂe\mng shall be substituted, namely:

‘ "S. No, \jame ol the Post! Rank

. ‘wgchedule-lll
{see rule 17)

“Length of Service T

Qualificalion for Promotion

- Qn
1 . Subedar Major (B8S-16) On the basis ol Senio-n_@: Thiety Seven Years of
: : cum-fitness  from, amongst | Three years' Service 3s«
the Subgaars ' naving | Subedar Major of Sixly I’

years of age whichever |/
is eartief

on ihe basis Thity  Five Years |
service Of Five Yeras‘_\-

intermediate Ouahﬁceue'\

By promotian.
ol Seniorily Cum Fitness in
. lne 1e|Iowing manner,

F . f;ubeda'r(BG-‘IS)
gargce 2as Subedar of

i _ na " Sixly yeats of ' QE )

. . : {I) ‘Filty Pe ccent {50%) whichever Is earlier TN

from . _amongst the .

Naib Subedars

having lnlerrnadlate

quatification; and .

(W Fily percenl (50%)
from amongst Naib
Subedars having
Secondary Schoo!

Certificate - l B : ‘
hree  vears \

3 Naib Subedar (8s-11) - By promolion, on the Dasis | Thity
' - of Seniotily Cum Fiiness In Service or Seven Years’

the following manner, | S€ rviee. a5 Naib ;
| Subedanar Sixly Years

namely:

A



o

" qualificalinn, and
- {iiy Filty Percent (50%) from
amongs! Hawaldars.

- N;me i:gfggiie- Post / Rank _quamica;lén for Promotion R Léngth of §ervl'ce /
3 .y - st \ - - ) ’ % Aga
4 — | Hawaldar (85-08) N I g ™[ Thirty One years service

or Three years service
_ S ' 8s Hawaldar o7 Filty
T One'years of age,
) o I : : ‘whichever is earier,
5 . T Naik {(BS-07) R o R -1 Twanty Nine years.
- IR ' : : ‘garvice or Three years
service as Nalk af Forly
Eight years of age,
. . - . . whichever Is earier,
& | Unaik (BS-08). - B - . Twenty Seven years .
T R o ’ . : .| service or Three years
service s L/Nalk or,
Forty Five years of age,
. , ; : . . ‘whichever |3 earlier,
i "Sepoy (BS-05) ° . ' ] . . ~ | Tweanty Five years’
' : o : . s ‘service or Forty Two
' yedrs of age, whishever
;L0 | s earlier.”

SECRETARY TO - -

~ GOVERNMENT OF KHYBER PAKHTUNKHWA,
"~ HOME & TRIBAL AFFAIRS DEPARTMENT

Copy forwarded to the:: -

"1.  Principal Secretary to the Governor, Khyber ‘Pakhtunkhwa,
2. Principal Secrelary to the Chief Minister, Khyber Pakhtunkhwa,
_ 3. All Administrative Secretaries to Government of Khyber Pakhtunkhwa.
. 4. Registrar, Peshawar High Court, Peshawar. et
5., All Commissioners, Khyber Pakhtunkhwa. '
6. All Deputy Commissioners, Khyber Pakhtunkhwa. e
7. Provinclal Pollce Officers, Khyber Pakhlunkhwa. '
8. All.Heads of Attached Departmenl in Khyber Pakhtunkhwa.
9. PSOtothe Chief Secretary, Khyber Pakhtunkhwa.
10, Accountant:General, Khyber Pakhtunkhwa..
11. Direction Information, Khyber Pakhtunkhwa. <o , ..
~12. The Manger Government Printing & Stationery Department, Khypbr Pakhtunkhwa.
e Is requested to publish the above Notification in thé Extra Ordinary Gazette of
Khyber Pakhtunkhwa and supply 5Q copies (Printed) of the same to thie Home’

’

Deparimerit .
A .
{ /E‘\/II:/T// h ‘ . .
I . section Offidef (Police-Il)
.. A - ! v '//
‘ !f l'!'!-ﬁ.f'
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Consequant upon the nmendmems made by lﬁe Competenl Authomy in P.
: chncs Forec berwcc (Amendud) fules 201

3 Vu;le Notificquon NO SO (F
- MKD/Levies MMisc 12020 dated 22413-2021 : :

w:;ldars are hereby retired fro
03 "’(l;’..l (A N) with'all [h.nslouu.r Ly
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Bclt No ! Namc&Designaﬁoﬂ R Date

of
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. 1473

4 appoiniment

| Hav: Bakht Munis 34.07.1993

01.06.2011

gl w0

sired . fon
mpleuon of

g:_gg

we; yéras'

2| M HaviNoor Aisaid [ 3106755

01.06.2011

sojdo..,

waldar - ) -

3 (1475

Hav: Fazal Rarim 21.06.1993

Torec2017

«.do...

4 | 1476

Hav: Raza Khan 21119‘..1993

01063011

~.do...

5. 11477 | Hav: Zarkamin 135.08.1993
. . .o .

| oT.06201T

Go 14—'_5_9 H

| Tav: Tl Zamim 12.09.1993

0T.06.2011.

g do W
'-_.,g_do...:- o

7 1482,

Fav: Abdul Hag 01.61.1994

T168z3012 T

'..'- odo . -.o'l ‘a

§ T8 Hav: s R (01041994

16022012

9 1488 [ Flav: Muhamad Yar 101.04.1553

19.11.2013

10 ‘1489 Hav: Sher Azam —117.05.1994

19.11.2013

! _ L
1i- | 1497 ‘Hav: Qayoom Khan .05,1.@.1994‘_

28.05.2015

121452 | Hav: Ao Km 18.10.1994
’ ]

28.052015 - .

13 1494

Hav: Fatman AR 1121953

T0102.2017

14 (1496 | Tiav: Gal Zar Kim 19121994 | 01.63.2077 T
151498 | Hav: Rahat Ullah 001155 | 15.643017 don ]
161502 [ Hav: Shah Fatsal™ 1188199 15022018 o] L
1711503 | Hav: Rahmat Uliah T1.08.1996 "[15.02.2018 NI
18| 1504 Hav: Muhammad Farid ITO8.1996 | 15022018 odon;
‘ 'I.-.A‘:"_."'i , -‘f-'-"‘;‘ _..-{J{;g
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(1871506 Hav: Jan Zeb T1.08.1996 | 15.02.2018 don.
10 (1507 Hav Hmdar Zaman | 11.08.1996 | 15.02.2018 o
21 1512, _Ha’v’: Shakir Ullah 11.08:1996 15£2.2018- 1 ..do...
. L '..-:P._I i - _ : . - _ . -
22 1514 .| Hav: Said‘Alam '111.08.1996 - | 15.02.2018 - O [ T
‘[25 [1519 | Hav: lqbal Hussain _ 11.08.1996 | 15.02.2018 o,
[28 [ 7520 [Fiav: Ghani Rahman | 11.08.1996 | 15.0220018 | ...do.
.
DLputy Commissioner/ | '
CW t Dir Leyies :
Di Jb '
.f S Copy forwarded for mformatmn to the:- . X7
' 1. . Secretary to Commissiones Malakand. Division Swat. '
© 2. Section Oftlccr ( Pohcc.-[l) Home & TAs Departmcnt ’csha_\}var.i
3 ‘Dlstﬁct Accounts Officer Dir Lower. .
4 -Subedal: Major Dir Lewcs
5, Ofﬁclal:. L.oncemcd. S '
R Deputy Commlssmncr:'
- . Commay ant Dir
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PESHAWAR HIGH COURT, PESHAWAR.
(FUDICIAL DEPARM o
 W.P.No.470-P/202].

Date of hearing —  29.11.2022,
Barrister Dr.Adnan for the petitioners.
Mr.Saqib Raza, A.A.G for the respondents.

S M ATTIQUE SHAH, J:- For the reasons

recorded in ourl detailed. judgment of even |

date - in  WPNo.367-M2021 - titied
p : “Muhamméd Ghafa'rl' eté.i Vs, Gowt: of-

Khyber Pakhtunkhwa® this writ petition is -

dismissed.
, P
. Announced. - - JUDGE ’
| Dt.28/11/2022. . . : . | T ‘
(; i % _ ’
HON'BLE MRJUSTICE LAL JAN KHATTAK, ‘o
HON'BLE MR JUSTICE S M ATTIQUE SHAH &
(ﬂmﬁ;ow i : . E e

&SNS L BF YIS
: <

atne T brivwrae
ey o G o8
(il o TAME



,2!@ nert Sheet _

- PESHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL DEPARTMENT)

W.P.No.367-M/2021. with LR, .
CM Nos,1053/2021 & 1183/2022.
JUDGMENT

Dateof hearing —  20.11.2022.
Barrister Dr.Adnan for petitioners. .
Mr.Saglb Raza, AA.G for the respondents, "

$ M ATTIQUE SHAH, Ji: Through this
single judgment, we shall also decide the .
connected writ petitions bgadng Nos.337-;
M2021, 406-M/2021, 503-M/2021, 514
2021, 518-M2021, 450-M/2021, 601-

- M/2021, 681 M/2021, 632- M/2021, 919-

© M72021, 968- M2021, 980- M/2021, 1221-

| M)zozj, 1222-M/2021, 1252-M/2021, 2210~
P/2021, 2913-P/2021; 5092-P/2021,. 5423--

' P2021, and 5424-P/2021 as adjudication
of a common question of law and fact Is
_involved in all the péﬁtion_s wﬁereiﬁ the R
petitioners have &lallenged the vires of -
nofification  No.. SO  (Police-l) HD/
MKD/Levies/Misc/2020 dated 22.03.2021
whereby on the basis of impugned office

order bearing °No.128/DC/CSL  dated

ATTES TS
EXAMINES o
Peshawar Hik-83 1t




20.04.2021, they have been retired from

service with further prayer ‘that they be

reinstated into service from the date of their

retirement i.e. 20.04.2021 with all back

benefits. In alternative, they have prayed

-that the respondents Ib'e.::d!rected fo treat

t’hém at par with erstwhile Federal Levies of |
Federally Administrated Tribal Area (FATA)

and; absorb them in police and; grant them

- full pensionary ben_eﬂté.

2. Llkewise in W.P.Nos.333-M/2021,

334-M/2021, 335-M/2021, 338-M/2021,

345-M/2021, 1026-M/2021, 1035-M/2021,
1187-M/2021, 1206-M/2021, 1207-M/2021,
34-M/2022, 212-M/202 and 993-P/2022 the
petitioners have made the following pfayef: |

“On acceptance of this writ’

petition, the impugnod Notification

‘SO (Police-ll) HD/ MKD/Levies/
Misc/2020 Is against law and the =~ *
fundamental rights yuarante"od_by -

the Constitution of Islamic

Republic of Pakistan, 1973, may

be deciared lllegal void ab 'initio

and of no legal effects on the

rfghts of the petitioners.”

ATTE
EXAMINE

Peshawar Hipt Gourt



Similarly, In COC Nos.38-M/2021 in
W.P.N0.367-M/2021 and COC No.436-

P12022 in W.P.No.1335-P/2022 petitioners .

seek initiation of contempt of court

proceedings against the respo-ndents for

violating the order of this court dated
| 21.04.2021 passed In W.P.No.367-M/2021.
3.  Brief facts of the case(s) are that the

petitioners were aphointed-_ in the “Swat

Levies Force® as Sép_oys etc. and presently

terms and conditions of their services are
' regulated by *Provincially Administrated
Tribal Areas Levies Force Regulation 2012*

whereunder besides PATA Levies Force

Rules, 2012, PATA Levies Force Service '

(Amended) Rules 2013 were also framed.

Rule 17 of the Amended Rules 2013, deals -
with the retirement of personnel of the

. force, which was amended vide notification |

dated 12.12.2013 in the manner that “All

the personnel shall retire as per

Schedule-lif and ho extension In service .

beyond retirement shall be granted”. On

14.07.2020, vide Notificaton No.SO

ATTESTED
EXA
Reshawar ki Iourt



(Police-IHD/4-3, rule 17 ‘was further

amended by deleting schedule-IV as “All
uniformed force shall retire from sleri(lco'- .

on attaining the age. of subemﬂnu&ﬂon

Le. Sixty (60) years or the_y may opt for

retirement after completion .of tweity-

five (25) years regular Sservice”.

Thereafter once  again through certain -

modifications rule, 17 was amended by |

+ glving life to the deleted schedule-lll of the

- rules 2013 as-under:-

“Retirement; All levy personnel

shall retire as per .Schedule-ﬂl |
and no extension In service

after retirement shall be

granted.” .

4. Being aggreved from .the ibid "

amendment, the petitioners have filed the

" instant petitions;

§.  Pursuant to the directions ‘of this

court respondents have filed their parawise

comments, wherein Issuance of the desired _

" writs has been oppoéed..

8. Leamned counsel representing the

petiioners vehemently argued that the

 ATTEBTIED
' EX R -
Pgs_hawar‘ igh Courtl ‘



impugned Notification is arbitfary. perverse, .
illegal, issued wiiho_ut lawful 'atithorlty énd,
mala fide intention just to dépﬂ\}é _thel |

petitioners of their vested rights accrued in

their favour hence Vviolative of their

fundamental rights guafant'eed' under the

Constitution and thus not sustainable in _ihe\ -

eye of law. 'Thét though the impugned
Notification was issued under the regulation
2012. However, after the 25" Constitutional

amendment, the said.reghiation does not

hold field, :therefore, the Impugned-

Nqﬁﬁcation is liable to be set aside.

- 7. Conversely, worthy AAG

representing the respondents opposed“the :

arguments so advanced by leamed counse!

 representing the petitioners at the bar while .

arguing that after the 25" amendment the

Provincial  Assembly - passed  the

 continuation of laws Act No.111 of 2019

through which ‘the laws applicable to

erstwhile PATA were allowed' 'to continue

including “Provincial Administered Tribal |

Areas Lavies Force Regulation, 2012° and;

 ATTESTE
. EXAMINERZ.
- Peshawar Higb-¢our
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“therefore, .the impugned Notification was -
issued per law which does ﬁot require any ) _
interference by .this court In: its “writ
jurisdiction under -Article 199 of the
Constitution. Further, petitioners “are Civit”
Servants, and; matter Ih q;.lestion revolves
around the terms and -conditions of their

- service whlc_:'h is the exdusive _do'maln c;f -
the  Service Tribunal ‘as such the
jurisdiction of this court is barred given thé
explicit provision of Article 212 of the ~
Constitution. ) | |
8. . Heard. Record péruseq.. |

-9, Before disduss_ing merits of the cﬁée

¢ - | '-we deem it appropriate‘to'di_scuss the

' background of the matter in hand to |

.I properly comprehend the issue involved |
therein. It is worth mentioning that ead‘ieij -

~ the services of thf_.; Levies Force wre-dealt
with under _thé antfef .'negu!ér Corps
(FIC) rules, 1962 which was substituted by
the “Provincial Administered Tribal Ar'egs-'
Levies Force Regulation, 2012” (regulation)

and under the said regﬁlation "PATA Levies

ATTE@‘ ,‘""D
EXAMINER

" peshawar High Court




Force (service) Rules, 2012” were framed

for Provincial Levies Force. While separate

- service rules were also framed thereunder

for PATA Federal Levies Fome performing

duties in “PATA” known as “PATA Federal

Levies Force Service (Amended) Rules
2013. Rule 17 of the ibid rules deals with
the retirement of the Levies personnel

which was ‘amended from time to time.

waever, petitioners | havé become

aggrieved from thg ‘impugned Notification
vide which the peﬂtioﬁérs' retirement age-
was altered which-is challenged by them
through instant petitions.

10. The .main contention of the

. petitioners is that after 25" amendment the

regulation has lost its efficacy and sanctity
and has become redundént. -thérefore. the

impugned amendment under the said

regulation is illegal being void ab Initio. It Is

worth mentioning that after the 25"

amendment in 2018, both FATA & PATA

were mérged in the province of .Khyl:;er

Pakhtunkhwa and Federal Levies Force

. ATTESTED
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working_in FATA 'was ,reerged- into. the
I'regular police of"the province Albeit, In'_
Malakand Divisudn Levies Foroe Is. still |
regulated by ‘PATA Fedemf Levies Force -
Service (Amended) Rufes 2013 in view of

" the Khyber: Pakhtunkhwa Act No 111 of -

2019 through which the laws prevalent in
erstwhile PATA at the time of 25
- amendment were ailowed to continue
including regulation 2012 which still holds
the field and as sech the semelis a valid'
instrument. Therefore | 'impugned
~ Notification was issued by the respondente ;
with lawful authority
: 11.  Moving toward the status of the
pet&ioners it is worth mentloning- that earlier
this court while deciding W.P No 526-
. M/2016 (Ikramullah’s case) determined the
status of personnei of the Provincial Levies
Forde as that of civil se}yent_s_ in the -
following terms:-

“19. The Provincial Levies Force
(“Force”) was granted statutory
cover through . Khyber
Pakhtunkhwa Regulation No.1 of
ATTE D
EXAM!
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~ 2014 ("Regulation”). Paragraph .
No.3 of the Regulation envisages
for constitution and establishment. - .

of the Force and its 'fundﬁons. For

ease reference pamgraph Nos. 3

and 4 of the Regulation are

_reproduced as under:- - -
"3, "Power. to constitute and.

' maintain by the Force and its

(a)
(b)

(c)

()

(e)

M

@

()

D

@

functions.— (1) Government may

constitute and maintain a Forcé for ‘
performing the following functions, -

namely: :
ensuring security of roads In PATA:;
ensuring security and - manning of

‘piquet;

guarding Govemment institutions
and installations;

ensuring secunity of jalls and
arrested criminals;
generally maintaining law and order
providing mobile escort to VIPs;
anti-smuggling activities especially
timber smuggling; .

destruction of illicit crops;

serving of summons or procedures;
raid and ambush; and |
such other functions as Govemiment

may, by.notification in the- official

Gazetle, require the Force to
perform, - o

(2)  In discharge of thelr functions,
officers and staff 6f the Foroe shall.




.\‘»’:;
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be guided in acconiance Mth thfs

_ Regulat:on and the m!es

(3} The head of the Force shall
be Commandant in- his raspectrve
Jurisdiction. .

(4)  Secretary fto - Government,
Home and Tribal. Affairs bépartment y
shall be the competent authority of -

-the Forve.

(8) - The Force shall consjst of
such mnks and number of officers
and merﬁbors‘ _' and shall - be
constituted in-such manner as .may

 be prescribed by rules.
(6) The dm'oe(s and members of

the Force shall receive :such pay,
pension, aflowances and other
remunerations and shall enjoy such
leave and other pdvﬁeges 8s may be
prescribed by rules. _,
(7)  The officers and members of

the Force shall wear such uniform as

may be presciibed by rules or

.Instructions.

(8) -The administration of ‘the
Force shall vest in the Commandant .

in  his jurisdiction who shall

administer #-In accordance witfi the
provisions of ﬂus Regufat:on ru!es
and instructions. B ,
(9) The Commandant . shall
exercise his powers and perform his
functions _ under the ~ general
supervision and directions  of
Govemment. B

'ATTES ED
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4 Powers and dutlss of |

officers and members of the

_ Force.—An officer-or member of the

Force shal- _
take effoctive measures for ensuring
secunty of assigned jurisdiction and

" unlawful interference;

(b)

()

(e

(e)

b

prevent unauthorized persons and

‘vehicles from access to the territorial

Jurisdiction; _
take effective = measures for
preventing sabotage, placement of

- for safeguarding against acts of .

car bombs, letter bombs, dangerous .

article and camiage of arms and

_emmunition into the restricted area;

use such arms and ammunition and
equipment as may be authorized by
the Commandant or an officer
authorized by him;

search and. arrest without warrant
any person who he suspects of

endangering or attempting- fo

endanger or having endangered fh_e
safety of an inéta.'.'atfan and may use
such force as may be necessary in

and : , :

perform such other legal functions as
the competent auﬂlon‘ty' may raqhim
him to perform”. -
20. The close perusal of the
Regulation "would clearly show
that the Force is receiving its

salary from = the - Provincial

ATTE
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Exchequer and - pérforrﬁs the

policing service in the erstwhile

PATA.

-21. Having sald this, we wotild

now refer to the cruclal issue as to
whéther  the employees of the
Force can be termed as a civil

-~ servants and as such they cannot

maintain a ‘constitutional petition
before this Court for enforcement
of the terms & conditions ‘of their
service.

'~ 22.. The connotation ‘civil

(a)
)

servant’ is defined and explained

in -respect_ to the Province of

Khyber Pakhtunkhwa, In the Civil
Servants Act, 1973 (“Act, 1973").
For ease reference, wé would
refer to Section 2 (b) of Act, 1973,
;Nhich reads as under:- ‘

- 2. Definitions.—(1) In this act,

unless the . context otherwise

requires the following expressions

shall have the meanings hereby ,-
respectively assigned to them, that is
to say- - - -

“civil servant” means a person who Is
a member of a civil service of the
Province, or who holds & civil post in
connection with the affairs of the
Province, but does not include—

~ Peshawar High'\ ourt
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a person who is on deputation to the

. Province from the Federation or any.

other Province or other authority; -
a person who is employed on.

~ contract, or on work charged basis,

or who is paid from contingencies; or
a person who is a ‘“worker” . or -
‘workman” as defined in the
Factories Act, 1934 (Act XXV of

- 1934), or _the  Workman's

Compensation Act, 1923 (Act Vil of

1923)"

23, The perusal of the definition

" would show that a member of a’

vl service of the Province or

who holds a civii post in
connection With‘th& affairs of the
Province -is “civil servant. Al
Pakistan Services are explained
in Article 260 .of the Constitution,
which reads as Under:- '

st vavEserar R sodddsenrastatitttivusevatpasagnne
----------------------
R I T T P P T R R Ty R Y TRy

---------------------

service, post or office in connection
with the affairs of the Federation or

- of a Province, and includes an All-

Pakistan Service, service in the
Armed Forces and any other service
declared to be a service of Pakistan
by or under Act of [Majlis-e-Shoora

EXAMIM
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(Pamament)] or of a Provincial
Assembly, but does not Include

service as  Speaker, Deputy
Speaker,  Chairmman,  Deputy

Chairman, Prime Minister, Federal
Minister, Minister of State, Chief
Minister, Provincial Minister,

[Attomey-Gansralj [Advocate-

General]] Partiament Secreta:y] or
{Chairman or member of a Law
Commission, Chairman or member
of the Council- of Istamic Idsoiogy,
Special Assistant to the Primé
Minfé(en Adwser lo the Prinie

Minister, Special Assistant to a Chief

Minister, Adviser fo a Chief Minister] .
or mamber of a House or a
Provincial Assembly'

Whereas Artlcle 240 of tha
Const!tution envisages that.-

“240. Subject to the Constitution, the
appointmsnfs to. and the condiﬁpn‘s

of service of persons in the service -

of Pakistan shall be determined -
(8 i

.(b) in'the case of the services of
a Province end posts in connection

with the affairs of a me‘n{:e,-by or -

. under Act of the Provincial
Assembly. :

Explanstion.- In this Article, *All-
Pakistan Ser'cg‘ means a service

common to the Federation and the .

Provinces, which was in. exiét;nce
immediately before the commencing

ATT E;‘%E\P
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day or Mﬁd\i,may bp created by Act

of [Majlis-e-Shoora (Parflament)F, -
24, - The Phrase “performing in .
connection with the affairs of -
Federation or for present matter

Province” was elabo'r’étely

explained in the - case’ of .

Salahuddin_and 2 others - Vs,

-ang er_Sugar Milis & leﬂl_lgm

Ltd., Yokht Bhal and 10 others

(PLD 1975 Supreme Court 244),

In the said judgment, the Apex
Court has held:

‘Now, what is meant by the phrase
“performing functions In connection
with the affairs of the Federation or a

Province”. It 'Is clear that the -

reference is to governmental or State

functions, involVing, in ons froin or .

another, an element of exercise of
public power. The functions may be
the traditional police functions. of the

_ State, involving the maintenance of

law and order and other régulatory

activities; or they may compiise

functions pertaining to economic
development, ~ social  welfre,
education, public utiity service and
other State enterprises  of an
industrial or commercial nhgu;a.

Ordinarily, these ﬁmcﬁ_’d}ws ‘would bs

performed by persons or agencies
directly appointed, controlled and

financed by the Stats, le., by the

A’TTEQ%:%B..
EXAMINER - -
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Federd/ vaémment or a vaibcfaf
Govemment”, o .
25. Admittedly, as evident ‘froml_ '. |
the bare réading of paragraph-3 &

4 of the Regulatioﬁ. the présent

. petitioners’ are performing policing -

service in the erstwhile tribal area,
however, 'their terms  and
conditions are being regulating
through Regulation No.1 of 2014
and after the omission of Article
247 from the Constitution; through

" a provincial statute i.e. the Khyber

Continuétion\ of Laws in the

- Erstwhile Provincially Administered

Tribal Areas Act, 2018 (Khyber

: Pakhtunkh\ia_Act No. lll of 2019),
‘the operation of Regulation No.1 of

2014 was continued. Thus, the
essential criteria for being a civil .

.servant is that the person holding

the post must perform his functions

~in connection with the affairs “of
. Federation/Province and the terms
" and conditions - of his_ service

should be detérmined by or under

the Act of ParflamentProvincial

Assembly. The Apex Court in the

case of _F n_ of ak:‘;tén
" through Secretary, M of
nterior ’ __Dlvis

slamabad_and 2 others vs, RO- -

o ATTES?
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-DSR_Muhammad Nazir

(1998 SCMR 1081), while dealing

~ with the case of an employee of

Pakistan Rangers has observed
that: '

7...Perusal of these rules clearly
shows that they are all embracing,
and therefore, under the amendment
of section 1 of the Pakistan Rangers
Ordinance, these rules would prevail

over the Rules of 1973, The Pakistan

Rangers Ordinance was promuigated
to constitute. & force called the
Pakistan Rangers for the protection of

“and maintenance ' of order in the

border areas. Since with regard to the ‘
status of the members of thq force the

Pakistan Rangers Ordinance is silent,

therefore, ft-can: be- safely 'safd that _
the employees of the Pakistan
Rangers will be deemed fo be civil .

~servants as they are performing
- duties in connection with affairs of the

Federation and hence under- the
Service Tribunals Act, 1973, an
appeal by a mémber of the qua’sfan
Rangers regarding a matter relating

.to terms and conditions of his service

is competent before the Federal
Service Tribunal,..”.

26. Similarfly, in the case of

Commandant, Frontler .
Constabulary, . Khyber

akhtynkhwa, Pe hawar _and

ATTESE%«
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Parliament. Secondly, by virtue of

.vs. Gul Raqib Kh.
others (2018 SCMR 903), the
Hon'ble Apex Court has elaborately

examined service structure of the

employees - of . Frontier

Constabulary, which is established

under Frontier Constabulary Act
(Act-Xlll) of 1915.- Relevant
paragraphs' of the said judgment
are reproducad as under:-

6. Three . broad fests -for -

estab!ishinglmb status and character
of a civil servant emsrge from the

Constitutional mandate - of the afore- -

going Articles. Flirsily, under Article
240} of the Constitution,

appointments to ‘and the terms and

conditions of service of the persons in
the “service of Pakistan” are be
determined by or under Act of

- Afticle 260 ‘of the Constitiition,

‘service of Pakistan' . means any

service, post or office in connection -

with the affairs of the Federation.

Thirdly, under Article 212(1) (a) of the

Constitution, the exclusive Jurisdiction
to adjudicate disputes relating to the

terms and cdndftibns of persons, who

are in the service of Pakistan vests in -

~an Administrative Tribunal, namely,

P -

the Federal Service Tribunal, Thess

lests . - are mentioned. in - the .

Muhémmed Mubeen-us-Salam  case

ATTE (e
 EXAMINER
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ibid {at pp. 686-689 of the law report).
The definition of the term ‘civil

~ servant’ in the Act adopts the .

Constitutional criteria given in Article

260 noted above fo reiterate that a =
person who, Inter afla, holds a civil - =
_post “in connection with the affairs of

the Federation” fncludfng_any sucﬁ

post connecfeof with dei‘enpe, fp bea

civil servant. The larger Bench has in
this raspec_‘t taken the logical step to

incorporate - the requirements under
Articls 240 (a) and 260 of the
Constitution as the definitional criteria -
of the terrn “civil servant” (at p. 682 of -

the law report).

7. Having noticed the qualifying -

criteria of. & civil servant under the

law, it is appropriate now to examine -
the factual matrix of the present
controversy. The FC was established

by the NWFP Cdnstabu.'ary Act, (Act-
Xilf) of 1915  ("*Constabulary Act')

Section 3 of. the Constabulary Act |

empowers the Federal Govemment fo
maintain the FC as a force *for the
better protection and administration of
the external frontiers of Pakistan
within the limits of or adjoining North-
West Frontier or any part ihereof'

Section’ 3-A of the Constabulary Act -

aumorfsqs the Federal Govemment fo

emp:‘oy the FC outside the limits of or-
adjofmng the Norﬂ:-West Fronttsr
) vainca in other parts of Pakrstan for

" ! . ) v,
. v
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" the betler protection -and
administration of those parts. Section

. .5{(1) of the Act ibid vests the Federal .
Govemment with power to appoint
the Commandant and other persons
including the District Constabulary
Officers or Assistant Cohstabufary
Officers of the force in ons or more
districts. Section 6 delegates fo the
Commandant  and District
Constabulary Officer the power to
appoint subordinate officers In the
manner prescribed by ‘Rules made-
undar the Act. The Federal
" Govemment exercised its power
conferred by Section 21 of the
. Constabulary Act, to frame the NWFP -
Constabulary . Rules, - 1958
("Constabulary Rules”, In order to
provide the terms and conditions of

service of the officers and men in the
FC. | | o
8. it will be observed that the
~.matter of terms and conditions of
. service of the mspondent-empﬁoyeéé
of the FC, are in the first place
regulated by the Constabulary Act
and e!abomtedipqréuant thereto by
the FC Rules. The provisions made
‘ by the Constabulary Rules "are in
I. furtherance of and in exercise of the . -

power conferred by the Constabulary

Act. Thersfors, the. terms and
conditions  of; service of the. -
:e_mblayeés of the FC are prescribed

ATTES
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in the Act and_ the Rules. The test laid

down .in Aficle 240(a) of the

Constitution  requires thal the
appointment to and the terms and

conditions of service of posts in

connection with the affairs “of the
Federation end of a sewice of
Pakistan shall be determined “by or

under an Act of" Parlilament. The

expression ‘by or under” in Aticle
240(a) of the Constitution authorizes

the terms and conditions of service of ',

a civil servant to be provided both. by
stafute or by statutory rules. The
provision made in’ the Constabulary
Act and the Constabulary . Rules,
therefore, satisfy the Article 240(a)

- test. The judgment in the Muhammad

Mubeen-us-Salam _  case  Ibid
endorses this point of view.-

*86.... The terms and conditions of

. service of those employees, howpvén -

are required to be specified under
Article 240 of the Constitution by.or

" under Act of the Parilament. Thus, the
. conclusion would be that only those

persons, who are in the service of

Pakfstan ‘as discussed hersinabove,

_Iand if their terms and.conditions are
igcn.na;riruad either by a statute or
statutory rules, in terms of Article 240
of the Constifution, can seek ramody
before the Sendoe Tribunals..”

- 27. Slmllariy, this. Court in the
.case of . Gul Munir_vs. The

I‘./
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Frontier Regions _ (SAFRON),
Islamabad and others (2019 PLC
(C.S) 645), on the basis of law laid

~ down by ‘the Apex Court in

Commandant, Frontler

Constabulary Khybher
Pakhtunkhwa, Peshawar's case

(2018 SCMR 903), while dealing
with the case of Federal Levies

- Force, * which was ‘established

through Federal . Levies Force -
Regulation, 2012 having the same
structure of service for its

~ employsesfforce as provided in

Regulation No. 1 of 2014 has held |
that employees of the Federal.

Levies Force whose terms and °
‘conditions of service are governed .

under Federal Levies Force

" Regulation, 2012 are civil servants. .
Keeping in view the above, the

Force established under Regulation
No. 1 of 2014 qualifies the critéﬁé :
of being civil servant in view of its
composition, fundtions and duties
as per law laid down by the Apex
Court in the cases of Federation of

- Pakistan __through __ Secretary,

Ministry of [nterior _ (Interfor
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Nazir_ (1998 SCMR 1081) and
Commandant, _Frontier
" - Constabulary, _Khyber

Fl

unk .
others vs. Gul Raqib Khan and
' others (2018 SCMR 903); thus, the
preliminary objection raised by the
leamed  counsels for- the
respondents Is sustained and
accordingly, the presént_ petitions in
view of clear bar contained in
Article 212 of the Constitution are
not maintainable. - The bresent
petitioners may agitate their
grievances before the Provinéial
Services Tribunal. However, prior to
this judgment, the status of present
petl_tlbners being a civil servant was -
not determined and in the similar. -
cases, the Apex Courtin Gul Raaglb
Khan's case (2018 SCMR 903)
has held that. o
“11. It follows from the dicta laid
" down above that the protection of the
border areas Is a sovsmlgn functron
belonging to and perfanned by the
Federation. The same duly is
performed equally | the present case
by the FC nbt only on the frontiers of
'KPK Province but also by maintaining
order in other parts of Pakistan, For
'&;‘schlai:ging such functions, the

: Peshawar ig,h Court




services rendered by the FC have
direct nexus with the affairs of the
Federation. Therefore, the- reasons
given in the Muhammad Nazir case
(supra) fully apply here as well and we
hold that the employees of FC are civil
servants. Insofar as the question of
competent remedy In respect of
service disputes of FC men s
concemed, we hold that in & matter
relating to the terms and conditions of
servicg of the raspandent—emp!oyeos
of the FC, an appeal befors the
Federal Service Tribunal Is avallable to

them as the exclusive remedy under .

the law. Accordingly, this remedy may
be availed by them within the statutory
period of limitation commencing from
the date of issuance of certified copy
of this judgment. All these appeals
filed by the- appellant-Commandant, .

'FC are according ‘allowed in- above

terms”.,

'When case of the pétitioners (PATA
Federal Levies Force) was examined in

]uxtaposlﬁon with the Provinclal Levies
Ty _

Eomé and ibid judgment, we observed that
service of both the forces is govermned
under the rules so framed under the
provisions of *Provincial Administered

Tribal Areas - Levies Force Regulation,

ATTES
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© 2012".  Therefore, we believe that the

status. of petitioners is that of civil servants
for all practical and material purposes, and -

as such, the matter of terms and; -

‘conditions of thelr service squarely falls

outside the ambit of writ jurisdiction of this
court given the explicit bar contained in

Article 212 of the Qonstitution. As earlier

~ discussed service rules of the petitioners

(PATA Federal Levies Force) and
Provincial Levies Force both were framed
under the provisions of “Provincial
Administered Tribal Areas Levies Fome-

Regulation, 2012" and through the ibid

" judgment, the personnel of Provincial

Levies Force were “declared as_--'CiviI,\
Servants af?ter exhaustively discussing the
matter of Levies Force perfénning their
duties in PATA. Therefore, on the sﬁﬂ@
premise, wé have no hesitation to hold that
the petitioners are Civil Servants as. theif
service fulfls the entre criteria of Civ

Servants so provided by the law. Learned .

‘counsel representing. the petitioners could

AYTES
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not distinguish the status. ofl petitioners
(PATA ‘Federal Levies Force) vis a" vis -
Provincial Leavy Force in any manner. Both -
forces are peffonnlng Itheir funéﬁoﬁs in the
same area for the same objéct and;
purpose, and both are being ‘maintained
through~ the provindal exchequer.
- Therefore, the matters arising out of the
terms and; conditions of service of the
~ petitioners " are only amenabie to the -
jurisdiction of the _.Sarvicei Tribunal in terms.
-, of Article 212 oflthe‘Consmution. |
So Ifar as the contention of petitioners
that they have challéﬁged the vires of the
. impugned Notification and' as suchl the
same are not amenable to' the juﬁsdlction
olf the  Service Tribunal Is conoefned,
suffice it to state that it has long been
settied that Service Tribunal has ample
jurisdiction to deal with the issue of vires of
the law and rules framed thereunder. 2015
SCMR 253 NATIONAL ASSEMBLY .
SECRETARIAT. through Sectrary V.

MANZOOR AHMAD and . others.
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Therefore, the cdnténtioﬁ 80 agitated at the
bar is mlsconceivéd and as _suchl_relpe‘lled. --
In view thﬁéof. the étatug of |
petitioners has been declared as that 0\;
Civil Servants and_fhe mattef in quééﬁon
revolves around the terms and: conditions
of their service which-does fall outside the
jurisdiction of this court given the b"aring-
provision of Article 212 of the cohsmuti_on'
and as sﬁch instant petiticzmls. are dismissed;
being not' maint&inable_. 'However. " the
petitioners may approach “the . woﬁhy ',_
Service Tribunal for the redressal of their
grievance If. o advised, Albelt, earlier the
status of petitioners bélng civil servaﬁts
was . not determined, therefore, the
petitioners lﬁay avail‘thtlje remedy of apbeal
w;ithin tﬁe statutory period of limitation
commencing from the date of issuance of
the certified copy of this judgmeht in tenns
of the judgment of august apex court.ih Gu{
Ragqib khan's case 2018 SCMR 903.
COC Nos.3s-M2021 i’
W.P.No.367-M/2021 and; COC No.436-

AYT E%}ED |
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PRO22 in  W.P.No.1335-P/2022 _are

dismissed for having become _Infructﬂoqs.

Dt.29/11/2022. . .~
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