.
e

sel o BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
R PESHAWAR.

Service Appeal No. 3975/2020

Date of Institution ... 23.04.2020
Date of Decision ... 06.07.2021 |

Abid Zaman S/o Mir Madad Shah
R/0 Surati Kala Tehsil Takht-e-Nasrati District, Karak

... (Appellant)
VERSUS

Provincial Police Officer/ Inspector General of Police Khyber
Pakhtunkhwa, Peshawar and three others.

(Respondents)
Mr. SHAHID QAYUM KHATTAK, o
Advocate o For appellant.
MR. MUHAMMAD RASHEED, :
Deputy District Attorney --- For respondents.
MR. SALAH-UD-DIN --- MEMBER (JUDICIAL)
MR. ATIQ-UR-REHMAN WAZIR “er MEMBER (EXECUTIVE)

JUDGMENT:

R ——

SALAH-UD-DIN, MEMBER:- The appellant has filed the instant
© Service Appeal against the order dated 03.01.2020, whereby the

penalty of dismissal from service with cumulative effect was imposed
upon the appella.nt and his depaf‘tmental appeal was not résponded by

the appellate Authority.

2. Precise facts as gléaning from the record are that the appellant
while posted in Police Station Teri, was charged in case FIR No. 8 dated
20.03.2017 under sections 9(c)/14/15 of CNSA registered in Police
Station ANF Kohat. Disciplinary action was initiated against the
appellant and on conclusion of inquiry the penalty of removal from

service was imposed upon him, which was challenged by the appellant
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g« through filing of Service. Appeal bearing No. 1395/2017, which was
disposed of vide judgment dated 13.09.2017 with the observations

reproduced as below:-

“As such, we partially accept the appeal, set-aside
the impugned order and reinstate the appellant into
service with the directions to the respondent-department
to conduct de-novo inquiry in the mode and manner
prescribed under Police Rules, 1975 and respondent-
department is also directed to fully associate the
appellant in inquiry proceedings, providing opportunity
of cross-examination and issuing of show-cause notice
alongwith copy of inquiry report. The issue of back

2 f’/ benefits will be subject to the outcome of de-novo

inquiry”,

In light of judgment of the Tribunal, the competent Authority issued
show-cause notice to the appellant and after conclusion of inquiry, the
penalty of dismissal from service with cumulative effect -was imposed
upon the appellant. The departmental appeal of the appeliaht was not
responded within the statutory period, hence the instant Service

Appeal.

3. Respondents submitted their comments, wherein they resisted

the averments of the appellant.

4, Learned counsel for the appellant has argued that despite cleér
directions of the Tribunal, neither copy of the inquiry report was handed
over to the appellant nor any show-cause notice was issued to him after .
receipt of findings of the inquiry officer; that even opportunity of
personal hearing was not provided to the appellant before passing of
the impugned order; that the inquiry officer had recommended minor
penalty of stoppage of increment, however the competent Authority has
imposed the major penalty of dismissal from service upon the appellant,
without mentioning any reasons for so doing; that the appellant has
already been acquitted by the competent court of law in the criminal
case, therefore, the order of his dismissal is liable to be set-aside.

5 Conversely, learned Députy District Attorney for the
respondents has argued that the appellant was involved in trafficking of
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Narcotics and in this respect case. FIR No. 8 dated 20.03.2017
under sections 9(c)/14/15 of CNSA was registered against him in Police
Station ANF Kohat; that a regular inquiry was conducted against the
appellant in accordance with provisions of Police Rules, 1975, who was
found guilty of misconduct and was rightly dismissed from service; that
the appellant has been acquitted under section 265-K Cr.PC, which
cannot be considered as hounourable acquittal and the same is héving
no bearing upon the disciplinary action taken by the department against
the appellant. Reliance was placed on 2007 SCMR 562 and 2006 SCMR
554,

6. Arguments heard and record perused.

7. A perusal of the record would show that while deciding the earlier
appeal bearing No. 1395/2017, filed by the appellan/t, this Tribunal had
specifically directed that show-cause notice alongwith inquiry report
shall be provided to the appellant. The appellant has specifically a:Ii,eged
in para-(d) of the appeal that neither an opportunity of personal hearing
was afforded to him nor final show-cause notice and copy of inquiry
report was given to him. The impugned order dated 03.01.2020,
whereby the appellant was dismissed from service, would also show
that it has not been mentioned therein that show-cause notice was
issued to the appellant on receipt of inquiry. The available record also
does not show that the copy of inquiry report was provided to the
appellant and an opportunity of personal hearing was afforded to him.
On receipt of the finding of the inquiry officer, the appellant was
straight away dismissed by the competent authority vide the impugned
order dated 03.01.2020, without issuing of show cause notice. This
Tribunal has already held in numerous judgments that the issuance of
final show cause notice along with the inquiry report is must under
Police Rules, 1975. Réliance is also placed on the judgment delivered by
august Supreme Court of Pakistan reported as PLD 1981 SC-176,
wherein it. has been held that rules devoid of provision of final show
cause notice along with inquiry report were not valid rules.
Non issuance of the final show cause notice and non-supply of copy of
the findings of the inquiry 'foicer to the appellant has caused
miscarriage of justice as in such a situation, the appellant was not in a

position to properly defend himself in respect of the allegations leveled
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against‘him. Moreover, in its 6rder dated 03.01.2020, the competent

Authority has observed as.below:-

“The inquiry officer reported that reinstatement
order vide O.B No. 537 dated 17.12.2019 of Constable
Abid Zaman No. 732 may please be sustained with the
extent that his termination period with effect from
08.08.2017 to 17.12.2017 (02 years, 04 months and
09 days) be treated as intervening period as ‘without
pay. Furthermore, he is also recommended for minor

punishment of stoppage of increment.

Keeping in view of the available record and facts on
file, perusal of inquiry papers and adopted all.-legal and
codal formalities, I did not agreed with the findings

report and recommendations of the inquiry officer, found

-Z_—j enormous flaws in it, so that, he is found guilty of the
' charges beyond any shadow of doubt and the

punishment awarded to him is found correct. The
" defaulter constable has blemish service record, his
rétentibn Ai_‘n the Police Force is a stigma for the Police
Departméht,~ -although hé is acquitted from the criminal
case b‘ut' he is indulged in extra illegal activities.
Therefore, I Nausher Khan Mqhmahd as competent
Aut/vorify withhold his subject punishmentAof dismissal

from service with cumulative effect”.

A careful perusal of the above mentioned portiori of the impugned order
would show that the same was passed in a slipshod manner as on ohe
hand, the competent Authority has hold that there were enormous flaws
in findings of the inquiry officer but on the other hand, he has imposed
major penalty upon the appellant on the basis -of same findings of the
inquiry officer. In view of material legal dents in the "inquiry
proceedings, the same cannot be relied 'upon for awarding of major

penalty to the appellant.

8. The disciplinary action was taken against the appellant on the
ground that he was involved in case of Narcotics, however the appellant

has already been acquitted by learned Judge Special Court (CNS)
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Peshawar vide order dated 25.09.2018. The learned judge Special Court
(CNS) Peshawar has observed in the acquittal order as below:-

“As co-accused Umer Sharif and Abid Zaman were
just travelling with the convicted accused and they had
no conscious knowledge of the concealment of Narcotics
in the vehicle as stated by the convicted accused |
Sirajam Khan in his statement recorded today,
therefore, the co-accused can by no means be
connected with the commission of offence. As such,
there seems to be no probability of their being convicted
in the case and therefore while accepting the request of
counsel for accused Umer Sharif and Abid Zaman, they
are acquitted U/S 265-K Cr.P.C of the cﬁarges leveled

against them”.

The contention of learned Deputy District Attorney that the acquittal of
the appellant cannot be considered as honourable acquittal, is
misconceived. It is by now well settled that every acquittal is
honourable. Nothing is available on the record, which could show that
the acquittal of the appellant has been challenged by the department
through filing of appeal before the higher forum. In this situation, the
acquittal order of the appellant has attained finality. In case of dismissal
of civil servant on charges of registration of a criminal case, if the civil

servant is later on acquitted, then the dismissal cannot remain in field.

9. In view of the above discussion, the instant appeal is allowed. The
impugned order of dismissal of the appellant stands set aside and he is
re-instated into service with all back benefits. Parties are left to bear

their own costs. File be consigned to record room.

ANNOUNCED
06.07.2021

Bzt

——ry

(SALAH-UD-DIN) .
\’ﬁ/» MEMBER (JUDICIAL)
(ATIQ-UR-REHMAN WAZIR)
MEMBER (EXECUTIVE)
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%6%)%%1‘ | ‘Appellahtl alongwith his counsel Mr. Shahid Qayum
Khattak, Advocate, present. Mr. Wagar Ahmed, PASI alongwith
‘Mr. Muhammad Rasheed, Deputy District Attorney for the
respondents present. Arguments heard and record perused.

Vide our detailed judgment of today, separately placed on’

~file, the 'instant appeal is allowed. The impugned order of
dismissal of the appellant stands set aside and he is reinstated
into service with all back benefits. Parties are left to bear their

own costs. File be consigned to record room.

ANNOUNCED
06.07.2021
(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)




28.01.2021 - Junior counsel for appellant is present.. Mr. Kabiruliah |

-Khattak, 'Additional Advocate General and Mr Shah|d PSI for'.
" the respondents, are also present. _ o
Representatwe of the department submltted wrltten reply'
on behalf of respondents which is placed on record Ft1e come up- :
for reJomder and arguments on 13.04.2021 before D.B. Ry o

(MUHAMMAD JAMAL KHAN)
MEMBER {JURICIAL)

13.04.2021 Due to demise of the Worthy Chairman the Tribunal is SR

defunct, therefore, case is adjourned to 06. 07 2021 for the
same as before.
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Neither appel'lant nor his counsel is present. Mr. Kabirullah
Khattak, Additional AG for the respondents is present.
Written reply on behalf of respondents not submitted.

Learned Additional .Advocate General sought time to contact the

" respondents for submission of written reply/comments. Time is

allowed. Adjourned to 08.12.2020 on which date the requisite
B D

reply/comments shall be furnished before

(Muhammad Jamal Khan)
Member (Judicial)

B |
08.12.2020 Junior counsel for appellant present.

Kabir Ullah Khattak learned Additional Advocate General

- for respondents present.

Representative of respohdents is not in attendance,
‘ therefore, case is adjourned on the request of learned A.A.G

with direction to submit reply/comments on 28.01.2021

)

(Rozina Rehman)
Member (J)

‘before S,B. !'
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02.06.2020  Notie for the appellaillt'w'i)resent. Notices be issued to the 3

appellant and his counsel. To come up for preliminary hearing on

11.08.2020 before S.B. B
(MAIN MUHAMMAD)
MEMBER
11.08.2020 - Counsel .Eor the appellant pfesent.
; *> € -\f ~-( f“, YA

Contends that the appéllant was acquitted of criminal
charges by a court of competent jurisdiction while this Tribunal was
pleased to remit for departmental proceedings through judgment -
dated 13.09.2019 while deciding Appeal No. 1395/2017. It was,
’inter-alia, ordered that the denovo proceedings be conducted in
accordance with-the rules and after issuance of a fresh show cause
“notice. On the other h'and, rg/?&o?nwdﬁnt No. 3 while passing order ‘\M
dated 07.01.2020 not only deferred with the recommendations of ™
enquiry officer without assigning any reason but also kept under
consideration some record extraneous to the matter in hand énd
relating to the past service of the appellant. The impugned order,

therefore, is not sustainable under the law, it was added.
Apnre) Daeaeieg ‘

N NI ]

Security & "’500633 Feg . Subject to all just exceptions, the appeal in hand is
| %X T admitted to regular hearing. The appellant is directed to deposit
V\\%\t}g security and process fee within 10 days. Thereafter, notices be

issued to the respondents for submission of written
reply/comments on 19.10.2020 before S.B.

é ’ - \
. B LA

Chairman
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FORM OF ORDER SHEET
Court of
Case No.- NI Q 7 (/ /2020
AV A AV ,
S.No. | Date of order Order or other proceedings with signature of judge
proceedings :
1 «2 3
1 30/04/2020 The appeal of Mr. :AbldlZaman resubmitted today by Mr. Shahid
Qayyum Khattak Advocate, may b_e_ entered in the institution registrar and
put up to the learned Member for proper order please
' - —
2. REGISTRAR
This case is enftrusted to touring S.B fo inary hearing to
be put up there on /51-05" 202-0
’ -2
|
|
i
|
[
.
15.05.2020 "None for the appellant present. Adjourned. To

2_. 020 before

come up for prelir:ninary hearing on 0
S.B.

(Mian Muhamnfad)
Member




The appeal of Abid Zaman received today i.e. 23.04.2020 by Mr. Shahid Qayum Khattak,
Advocate is incomplete on the following score which is returned to his counsel for completion

and resubmission within 15 days.

1- In the heading of appeal the date of representation is blank which may be corrected.
2- In Para-6 copy of reply to show-cause notice is mentioned but the copy of the said is
not attached with the appeal which may be placed on it.

No. ZQQ /S.T,
D&Z .'0711 /2020

" S
REGISTRAR —=
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Shahid Qayum Khatték Adv, Peshawar.

. @MW%%’W‘ m/o /%W

2 [ oy V2022
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PESHAWAR
Service Appeal Nof3 973/2020 :
Abid Zaman.......................oieeeee ... .Appellant

VERSUS

Provincial Police Officer & Others

.................. Respondents
INDEX
S.No | Description of Documents Annex Pages
I Memo of Appeal with Affidavit - ' 1-7
2. Addresses of Parties » ' 8
3. | Charge Sheet with statement of A 9-10
: ailegation
4, Reply of Appellant B 11-12
5. - | Earlier Order dated 08/08/2017 C 13"
6. Copy of Judgment in Criminal Case D 14
7. Copy of Tribunal Order ’ E 15-18
8. Copy of Impugned order : F 19
9.. | Copy of Departmental Representation G 20-22
10. | Copy of Other Documents 4 . 23-24
- 11. | Wakalatnama ' 2F
Dated: 22/04/2020 Appeliant
Through

Advocate; Supreme Court

Cell#0333-9195776




a4 | O,
BEFORE THE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR

Khyher Pa khtukhwn

Service Appeal No. 3? 2ﬁ020 Service Tribunal
. : ‘ ’ ) ' Diary No. Z_é—‘[{ 2

Abid Zaman S/o Mir Madad Shah R/o Surati Kala Tehsil pageqa ?_3 “h-2e20

Takht-e-Nasrati District, Karak .........cccocooiiiiiiiiiiiii, Appellant
Versus
1. Provincial Police Officer/ Inspector General of Police

Khyber Pakhtunkhwa, Peshawar
The Regional Police Officer, Kohat Region, Kohat
73. District Police Officer, Karak. |

N

>

“Government of Khyber Pakhtunkhwa throtigh
.Chief Secretary, Peshawar e, Respondents

ﬂ%ﬁedtoqﬁa A% _
R APPEAL UNDER SECTION 4 OF SERVICE TRIBUNAL ACT, 1974
BPegistiar , AGAINST THE ORDER DATED 03/01/2020 PASSED BY
23\4 \»920 _ rrspoNDENT NO. 3 BY WHICH MAJOR PENALTY OF DISMISSAL

| 'FROM SERVICE WITH CUMULATIVE EFFECT HAS BEEN -
AWARDED TO THE APPELLANT AND THE REPRESENTATION OF

o THE APPELLANT FILED ON // /O / /2020 HAS NOT YET BEEN

Bt Lo BRECIDED BY THE RESPONDENT NO. 2

1
PRﬁYER
Zel Y oro

By accepting this service appeal, the puniéhment’ awarded to the

appellant through impugned orders dated 03/01/2017 issued on

07/01/2020 may graciously be set aside by declaring it illegal,
-—-——-——M t . . .

void, unlawful, without authority, based on mala fide, void abinitio
~and thus not sustainable and the appellant is entitled for

rcinétatement with all back benefits of pay and service.

Respectfully Sheweth,
1. That appellant was serving as constable -in police department and
was lastly posted in Police Station Teri. On 17/03/2017 appellant -

has been granted two daysemergency leave for treatment of her wife
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and after availing the same he left home for purchasing medicine
and thereafter joining duties 'on 20/03 /2017. On reaching Amberi
Kalla he notice scuffle between some persons on road side and
while reaching near there he notice that some person are trying to
kidnapped one police official Umar Sharif and one another person
therefore, he intervened to rescue police official due to which those
person who were in plan and white clothes also started beating
appellant due to which appellant was injured. The people of the
area also getter to safe us from kidnapper due to which they put us
in vehicle in injured condition and stared journey toward Kohat.
The Station House of Police Station Yagoob Khan Sheheed on
getting information of the incident followed the vehicle and
intercepted it near old tool plaza Karak where some altercation
took place betweén the SHO and imamates of the vehicle however,
they disclosed their indentity as official of Narcotics Force Fefore,
SHO thus, we came to know that they are not kidnapper but staff
of ANF although they are not in uniform. That the Narcotics force
officials had only arrested Siragjam Khan under the charge of
possession of “Charas” but they falsely and mala fidely showed the
arrest of appellant and one Umar Sharif as accomplice of the

Sirajam Khan.

That Norcitics Force Official registered Criminal Case vide FIR No.
08 dated 20/03/2017 U/s 09,14,15 CNSA against appellant, umar
Shirif and Sirajam Khan. Appellaht knocked at the door of different
courts for grant of bail and finally succeeded in getting cohcession

of release on bail.

That in addition fo registration of criminal caee'by Anti Norcotice
Force against appellant, departmental proceedings were also
initiated against appellant on same set of allegations by
respondent No. 3 and issued a Charge Sheet alongwith Statement
of Allegation to appellant which was properly replied but the same
has not been taken into consideration and passed impugned order
dated 08/08/2017 and appellant has been removed from service.

( Copy of the Charge are attached as Annexure “A” “B”and “C”)

That appellant filed departmental appeal against the impugned
order before worthy respondent No. 2 but on receipt of no response
within stipulated period of 120 days, appellant filed service appeal
No. 1395/20 17 before tlhis Hon’ble Tribunal.
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5. -~ The appellant continued defensé of criminal, charge and
departmental charges. and ultimatély the judge Special Court,
Peshawar was please to order acquittal of appellant of the Crimal
Charge vide order dated 25/09/2018 and similarly this Tribunal
was also please to accept the service appeal of appellant vide order
dated 13/09/2019 and issued direction of re-instatement of
appellant in service with further directions to the department to
conduct de-novo proceedings in the mode and manner prescribed
under the Police Rules, 1975. ( Copies of both the judgments are

attached as Annexure “D” & “E”)

6. That mala fide on the part of respondent is very much evident that
appellant submitted the judgment of this Hon’ble Tribunal before
learned respondent No. 3 soon after its receipt but the re-
instatement order was delayed for several months and was later on
issued vide OB No. 537 dated 17/12/2019. That after joining

duties app.ellant was issued Show Cause Notice in pursuance of
the directions of this Hon’ble Tribunal which was properly replied
but without providing him proper opportunity hearing, informed
him on 07/01/2020 regarding the passing of impugned order
dated 03/01/2020 vide which the appellant has been dismissed
from service. ( Copy of the Impugned order is attached as

Annexure “F”)

7. That appellant filed departmental appeal against the impugned
order before respondent No. 2 but till date the same has not yet

been decided. ( Copy of representation is attached as Annexure
“G’))

8. That the appellant feeling aggrieved from the impugned order
hence, filling this appeal on the following amongst other grounds

inter alia
GROUNDS:

a. That impugned Jorder dated 03/01/2019 passed by respondent
No. 3 is illegal, unlawful, without authority, based on mala fide
intention, against the nature justice, violative of the
Constitution and Service Law and equally with out jurisdiction,
hence, the same are liable to be set aside in the best interest of

justice.
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That the impugned order is just like a novel as appellant was’

reinstated in service vide OB No. 537 dated 07/12/2019 and |
appellant joined and performed duties and lno law and rules
allow the authority to hold ';he order of dismissal from service
dated 08/08/2017 with cumulative effect vide order passed on
-03/01/2019 after re-instatement order issued on 17/12/2019.

Again the word withhold has wrongly been used for the word

e

hold which further create ambiguity in the impugned order.
That impugned order passed by respondent is very much harsh,
without any evidence based on surmises & conjectures and is

equally against the principle of natural justice.

That though the findings of enquiry officer were not supplied.to

appellant despite demand yet it is evident from the fourth para

of the impugned order that the enquiry officer has made

recommendation for considering the intervening period as

without pay and award of minor punishment while the
authority awarded major penalty of dismissal from service to
appellant. Under the law and rules the authority is empowered
to differ with the findings of enquiry officer subject to advance
reasonable grounds and providing chance o‘f defense to the

defaulter officer. The reasons advanced by the authority are not

——

plausible and no chance of personal hearing or issue final show

cause notice .was given to appellant, therefore, the impugned

order is worth set aside.

That this Hon’ble Tribunal in its judgment dated 13/09/2019
passed in service appeal No. 1395/2017, passed a very clear
directions to the department to conduct de-novo procéedings in
the mode and manner prescribed under Police Rules, 1975 and
respondent department was further directed to fully'associate
the appellant in enquiry proceedings by providing opportunity»

of cross examination and issuing show cause notice alongwith

copy of enquiry report. The directions of service tribunal were

not complied with before passing the impugned order as no
chance of examination of witnesses has been provided to
appellant nor any witness has been examine before the

appellant nor any final show cause notice has been issued to

appellant, thus the impugned order is liable to be set aside.



That the show cause notice based on allegations of involvement
in Narcotics case registered vidé FIR No. 08 dated 20/03/2017
'U/ s 9,14,15 CNSA was issued to appellant. The authority has
admitted the acquittal of appellant of the criminal charges in
the last para of the impugned order and has referred to
blemished record of service of appellant but that to with out any
substance. Under the law the authdrity is bound to pass the
order in the light of charge mentioned in the charge sheet. No
charge of bearing blemished record of service was issued to
appellant therefore, the order has wrongly been passed and

worth set aside.

That respondent No. é:has not taken into consideration the
detail and plausible reply to the show cause notice but brushed
aside it without any reason, grounds and without conducting
any legal enquiry. Furthermore respondent No. 3 has not
adopted proper procedure and passed impugned order which is

liable to be set aside.

That appellant was mala fidely arrested and involed by
Norcotics Force Official in criminal case. The department
instead of defending appellant issued initial dismissal from
service order dated 08/08/2017 of appellant despite the fact
that act of appellant was not falling within the mischief of
misconduct. The appellant spent huge amount on defending the
criminal charge before courts and departrnental charge before
Service Tribunal. Appellant belong to poor family and is
entangled in debt. The re-instatement in service order dated
17/12/2019 was a hope for staying out of the debt but the
impugned order not only shun the hope of the appellant but
also forced the minor children of appellant to pass hunger life.

‘Appellant has been vexed twice for the same offence.

That the competent court has acquitted the appéllant from the
main chargés of criminal case, therefore, the very foundation of
the departmental charge was no more in existence, thus the
impugned order has been passed against the law and facts on

record.



That the allegation. levéled aigainst the appellant are baseless,
without any proof and cogent evidence and is based on malafide
intention and are concocted one. No propef opportunity of

‘pefsonal hearing has been provided to appellant. Respondents |
have not adopted proper procedure nor statement of any

witness has been recorded.

That the impugned order has been passed in violation of law
and rules of disciplinary proceedings and principles of natural
justice. The authority wrongly and mala fidely based the
impugned order on assessments and speculations, therefore the

impugned order is bad in law.

That the disciplinary proceedings against appellant suffered
from gross infirmities, illegalities and irregularities as no
evidence what so ever has been produce or cited in the

respondents nor any witness has been examined.

That major penalty of dismissal from service has been passed
against appellant without conducting any regular inquiry and
without -examining any witness in sﬁpport of the charges.
Similarly no documentary evidence was brought on record to .
substantiate the allegations leveled against appellant, therefore,
the impugned orders based on assessment is bad -in law and
has been passed in violation of settled principles governing the

'disciplinary action against the Police Officers.

That the learned respondent has not taken into consideration
that the rules under which the appellant has been charged are
not applicable oﬁ him which clearly shows that the act of |
respondent is totally based on discrimination undue .
victimizatibn beside that the impughed order is suffered from
gross infirmities, illegality , based on no evidence totally

contradictory to the enquiry.

It is, therefore, most humbly prayed that on accepting
this service appeal, the punishment awarded to the appellant
through impugned order dated 03/01/2020 may graciously

be set aside by.declaring it illegal, void, unlawful, without



“authority, based on mala fide’, void abinitio, against the
direction isstied by this Hén’ble Tribunal and thus not
- sustainable and the appellanf is entitled for reinstatement
with all back benefits of pay and service.
Any other rélief not specifically prayed..for‘ but deem

appropriate in the circumstances of the case may also be

| granted.
AppeIIérit
Through i
: | ShahidGd |
Dated: 0 /04/2020 o - Advocate, St preme Court

~

Certified that as per instruction of my client no such appeal has
been filed before this Hon’ble Forum. ’

Affidavit

I, Abid Zaman S/o Mir'Madad Shah  R/o Surati Kala Tehsil Takht-e-
Nasrati Diétfict, Karak do hereby solemnly affirm and declare on Oath
that the contents of the above appeal are true and correct to the'best of
my knowledge and belief and nothing

Hon’ble Tribunal.-

as been kept secret from this

Deponent
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BEFORE THE SERVICE TRIBUNAL

......

KHYBER PAKHTUNKHWA PESHAWAR

~ Service Appeal No. /2020
ADIA ZAMAN ©.eeeeeeeeee e e S Appellant
Versus -
Provincial Police Officer and Others............cocovvovovovovovoo ) Respondents

ADDRESSES OF THE PARTIES

‘F‘ﬁ

APPELLANT

Abid Zaman S /o Mir Madad Shah R/o Surati Kala Tehsil
Takht-e-Nasrati District, Karak '

RESPONDENTS
l

L. Provinéial Police Officer/ Inspector General of Pp-lice
Khyber Pakhtunkhwa, Peshawar .

2. The Regional Police Officer, Kohat Region, Kohat

3. District Police Officer, Karak.

4. Government of Khyber Pakhtunkhwa through
Chief Secretary, Peshawar '

=~

Appellant

Through

¥ Advocate, Supreme Court
Dated: Q0 /04/2020
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i discipline and amount to gross misconduct.”
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PORAY S

o Datd 2 [~ 3 9017
CHARGE SHEET S
N
1, I, Mian Nasib Jan, District Police Officer. Kzrak as 'competent

authority, hereby charge you Constable Abid Zaman No.. 415 (suspended)
Police Lines Karak as follow:- ., Lo '

“You ‘Constablg Abid ~ Zaman ih!Jo.- 415 hava directly been-.
charged/involved .in criminal case. FIR No. 018 dated 20.03.2017 u/s 9{14/15

CNSA Police Station Anti Narcotics, Force, KoP}:at. Your this aci is against service

2. By reason of your commission / omission, constiute miss-conduct

under Police disciplinary 'Rule-197.5 (amendm!';eht Notificatior; No. 3859/Legal,
dated 27.08.2014) Govt: of Khyber Pakhiunkhwa, PoliceDébg.lrtment and ‘have
rendered your-self liable to all or én';/ of the penalties s.peé:ifie;:i in Police Rule-

1975 ibid. ' -
| | Banko % 2 9

You are, therefore, required to submit ydid writterrde Mithin

3.
ﬁ?\—d/ayg/ of ./lhe receipt . of this Charge sheet to the enquiry Officer
b ' S'P m,,g& NC‘.?):’/V {é“Aé%)Lp@’ointeci for the purpese” of
{ ) B

v ~
conducling enquiry. ﬂ

CYour wrltten defende 'il" any should reach: the Enquiry Officers
within the specified peridd, failing which it shall be presumed that you have no

defense to put in and in that case ex-parte action shall be taken-ysgainst you,

4 intimato whothor you dosire to be heard in person,

5 A statement of allegation is enclosed.

- ng.\\‘;’

District Police Officer, Karak
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~ DISCIPLINARY AcTioN C)

1. 1, Mian Nas:b Jan, Dlstnct Pol:ce Offtcer Kdrak as competent
authority, is of the opinion that Censtable Abld Zaman No. 415 (suspended)
Police Lines Karak has rendered herself liable to be pre:eeded against on
commlttmg the following act / commtsswn within { the meamng of Police
Disciplinary Rule-1975.« (Amendment Notification ‘'No:** 1859/L.egal, dated -
27.08.2014) Govt of Khyber Pakhtunkhwa Police Departmenf ' '

STATEMENT OF ALLEGATION

“Constablo/Abid Zaman No 415 has dneelly beagn ch wrgod/mvolved
‘in criminal case FIR No 08 dated 20. 03 2017 u/s 9/14/15 CNSA Pellce Statlon'
Anti Narcotics Force, Kohat His this act is against service dl swipline and amount
to gross misconduct." ) _ SRR

2. Tho onquhy Ollicor ])( (///g/lu(n’c )\l(l "‘1["‘/ P(’U"i L0

- accordance with prowsaon of the Poltcc Rulo 197‘3 (nmondmunt Notification No..
3859/Legal, dated 27. 08. 2014) Govt .of Khyber Pakhtunkhwa Police Department
may provide reasonable opportunlty of hearing to the accuse< ‘official, record her

finding and make WIthln .10-days of the receipt of this order recommendatlon as
to punlshment or other appropnate actlon against the accused

e v,l f’;-;:nii.

3. . The accused official s'*e ljcin the procee'a‘d.inicjier;- the date, time and
place fixed by the enqu:ry ofﬂcer A
¥ ~ . ‘ ' o D4<tnct Peuce Off’ icer, Karak.

-(/VjO. _/ é‘@ .'/ofe:,{f"i“l"éf}" dated jﬁ / \:f )2¢?’ 7.

- Copy to:- 3 ' ‘
204 The enquiry Officer, for znetlatmg proceedmg agamst the accused under the
Provision of theePolace Disciplinary Rule-1975:(amendment Notification
No. 3859/Legal, dated 27.08.2014) Govt; of Khyber Pa’\htunkhwa Police
Department. P

-14.  Constable Abid Zaman No. 415 (suspended) Police Lme: Karak
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ORDER !

1
)

My this Order will dlsposed off the depaFimental enqu;ry agair:st
Constable Abid Zaman No. 415 (suspended) of this district e’olsce

Facts are that Constable Abid Zaman N'o.' 415 have directly been
charged/involved in criminal case vide FIR No. 08 dated 2(_)_;03.201? u/s 9_;/14/15 CN&e

- Police Station Anti Narcotics Force, Kohat. His this 2¢t is against service discipiine and

. amounts to gross misconduct. P o : _—

He was issued Charge Sheet and A‘St'atement' ‘of aliegation. Mii.

. Muhammad Nazir, SDPO BDShah was appointed as Erqwry Officer to condu-t

proper departmental f'nquary against him and to submit_his findings in the stipuiati:d

" period.

' The Encuir'y‘ Officer reported that it is trans’piré i the recovery ot Charos
has actually been made from the accused Constable Abtd ./. aman No. 418 and he i

.- found guilty of the charges leveled agamst him.

———

He was called and heard in person in !I‘;e'Or'derIy Room held in thes office
but he could not produee any cogeni.reasen Enquity papers patusr |
. | h
t:v',u o : ;
, Keeplng in view of the dbove and avallabic- recond and facts on fie ng '
found guilty of charges, therefore, hz is awarded a major punsbhment of Renwwvai fron

service with immediate effect.

OBNo. __ \WSW IR ﬁw,,,gm/mJ
- Dated _S%/ 6 /2017 o - District Police Officer, Karx -

L _
Bt .

| M/’ ‘
/. CigE
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Learmed SP Tor the State and accused 1. Umer Sh-ari!‘. 2,

Abid Zaman and 3. Sirajam Khan on bail alongwith counscel present.
Today the case wis lixed for evidence when learned
counsel Im accused Sirajam l\hum anuxiul that aceused is desirous
[or pleading his nm]l It is stated at the bar that d(.(.ll\l.(.l Sirajam Khan
accepts the complete responsibility in respect of the recovery made
(rom the vehicle: and that the olllwr co-accused nz‘nmcly. Umer Shal;if
SQ and Abid Zaman have nothing to do \\llh\lhc recovery of contraband
O and .hzwc been malatidely roped in. in the case. On that point lu,arnt.d
I counsel tor accused Umer Shanland Abid Zaman also requested for
k the acquittal u/s 205-K Cr.P.C of the aceused. as there is no probability

of the accused being convicted in the case.

o

2 . . . S ’
m i discernable from the record that the accused Taging

wial were apprehended and 2400 gms charas was recovered from

vehicte motor car Toyota Corolla No. l("l'-l,1\'-()()4-1slumnhnd. which ;

the accused rware allegedly tralficking jointly -and thus all the three ;

..~ accused were arrested on 20.03.2017~ They remained in cusiody and .
X

then were released on bail and have been languishing in the aponies of
wial sine s then, which by ilscll'is punishment. |
Record of the case Jurther shows that the same has been put
i Court on 12.07.2017 bul up-ttt now noteven the single PW could -
he eximined and thie case has heen nn-necessarily prolonging. Faced
' ' , with the anomalous position. the accused Sirajam Khan stated at the
» bar that he admits his ';__*uill and recorded his statement in this respect
A Qd whcr‘c'tI: he has stated that he belongs 1o 3 very poor packground. He i

laborer by prolession. having large family.and there is no one 1o lock

aiter them. That b cannot altord the agonies of protracted trial. That

he was deceived by anu ssocial elements Tor COMMISSION ol lnslanl

NPT

crime Lillk. to his pmul\ That the other co-accused. namely Umc1
Sharif and Abid Zaman are his fricnds and co-villagers who were just E
ravelling with him and was unaware ol his wallicking of nalwllc He .
Q rcpEnls his crime and commits o be cavelul in tuture dl]Ll al.so ILL]lIL\lS
E: that lenient view may be lukén in the matter, ‘

Since the accused \'irui;m; Khan hus made a clean breast
admission of the conmmission ol offence and since he has heseeched

the meiey of this courty (herelore. while considering the facts of the

case. and punishment provided for the offence. accused Sirajam Khan ;
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BEFORE THE KHY BER PAKHTUNKHWA SERVICE TRIBUNAL, P WAli"{f

s
~- SERVICE APPEAL NO. 1395/2017
L Date of institution ... 18.12.2017
| B Date of judgment ... 13.09.2019

" Abid Zaman S/o Mir Madad Shah
R/o0 Surati Kala Tchsil Takht-e-Nasrati District, Karak - .. (Appellant)

VERSUS

1. -Provincial Police Ofﬁccr/Inspector General of Police Khyber Pakhtunkhwa, '
. Peshawar.
- 2. The Regional Police Officer, Kohat Reglon Kohat.
3. 'Dlstrlct Police Officer, Karak.
4, Govemment of Khybe‘ Pakhtunkhwa through Chief Secretary; Peshawar

(Respondents)

o APPEAL UNDER SECTION-4 OF SERVICE TRIBUNAL ACT, 1974

' AGAINST THE ORDER DATED 08.08.2017 PASSED - BY

. RESPONDENT. NO. 3 BY WHICH MAJOR PENALTY OF

. REMOVAIL _FROM SERVICE WITH IMMEDIATE EFFECT HAS
'BEEN AWARDED TO THE APPELLANT AND THE
REPRESENTATION OF THE APPELLANT FILED ON 21.08.2017
HAS NOT YET REEN: DECIDED BY THE RESPONDENT NO.2.:

_ Mr. Shahid Qayum Khattak, Advocate ... For appellapt.

Mr. Usman Ghani, District Attorney ' .. For respondents. TR
S o 8 |
o Ml' MUHAMMAD AMIN KHAN KUNDI : l\/fEIVIBER (JU'DICIAL)
L MR AHMAD HASSAN - .. MEMBER (EXECUTIVE)
- JUDGMENT

MUHAMMAD AMIN KHAN KUNDI MEMBER: - . -Appellant

alongwith his eehﬁsel ‘and Mr. Usman Ghani, District Attorney for the
: frespondents present.: A1 guments heard and record perused

- 2. '. * Brief facts of the case as. per present service appeal are that the appellant.'

ST Cirpge, VO 'servmg in Police Depar_tment.as Constable. He was 1rnposed major penalty
-~ et .“‘5 i L ' .
- g . ' R .




- of removal frorn service vrde order dated 08. 08 2017 on the allegatron that he

-'itwas rnvolved in case FIR No. 8 dated 20.03.2017 under section 9/ 14/15 CNSA -
- Police Sta’non Antr Narootrcs Force Kohat The appellant filed departrnental
‘appealf onj 21".08;2,0_17 which was not responded hence, the present‘servree

‘ appeal .on 18 12.2017.

o 3. Respondents were summoned who contested the appeal by filing wrrtten L :
: reply/,oomrnents. S
R : 4. ;Learn:ed ‘oounsel for the appellant contended that the" appellant'.Was.

o servrng 1n Polree Department as Constable It was further contended that the
appellant was 1nvolved m case FIR No.- 8 dated 20.03.2017 under sectron"
‘9/ 14/ 15 CNSA Police Statron Ant1 Narcotrcs Force Kohat alongwithtwo. other‘
- 'Apersons namely Umar Sharlf and Sirajum khan. It was further contended that
.the appellant was hon abl acqurtted by the trial court vrde detailed ]udgment
-rydated 25.09. 2018 It was further contended that the 1espondent-department was

: requrred to wait for concluswn of crlmrnal case but wrthout waiting for the fatjq

B

' of crrmmal case, the appellant was. nnposed major penalty of removal from

servrce vrde order dated -08. 08.2017. It was further contended that nerther

e 'proper departmental inquiry was conducted nor the appellant was assocrated in, A

i departmental proceedmg nor any. show-cause notice alongw1th copy of inquiry ¥ ": &

1

'report was 1ssued to the appellant therefore the appellant was . condemned l

- unheard Whrch has rendered the whole proceeding illegal and liable to be set-

o ‘asrde and prayed for acceptance of appeal
o 5.' On the other hand, learned Drstnct Attorney for the respondents opposed |
-' ‘_ the contentron of learred counsel for the appellant and contended that the

‘ appellant was ‘arrested on the spot by the Antl Narcotlcs force red handed. It

was further contended ‘that acqurttal of the appellant is no ground for
‘ - ATTE m"f“l*?D

._.n.—

Khidet »«:rrtma 1wa




- ."'_exonerating_ him from the_departmental proceeding. - It was further conte‘nded

and after fulﬁllmg -all the codal formalmes, the. appellant was rlghty 1rnposed
i 1_' , rnajor penalty of rernoval from serv1ce and prayed for d1smlssal of appeal

5 6".'. '. Perusal of the xeoord reveals that the appellant was servmg in Pohce:
' Departnlent ‘- ‘He was mtzolved in Narcotics case v1de FIR No. 8 dated
A_20 03. 2017 under section 9/14/15 CNSA Pohce Station Anti Narcotws Force

' Kohat_allegin_g therein that.the ~Ant_1 Narcotics Force recovered 2400 grams

‘record. furtheritev'eals that the respondent-department tvas required to .wal't for
‘ ﬂzthe fate -of criminal tl'ial but the .responden_t-department imposed rnajor‘:p'enalty :
'.oif removal from service h_efol'e conclusion of the ‘criminal trlal.~ The record
S -fnrther ~reveals that the appellantv'-was acquitted'by- the trial court vide -'detai'led

" Judgment dated 25, 09 2018 The record further reveals that the respondent-
- prescrihed ‘un‘der'the Police Rule, 1975 éven a show-cause notice alongwith
' AN

© copy of i mqmry report was not handed over by the respondent-department to the, /&'ﬁ \

‘rendered the whole proceeding illegal and liable be set. As such, we partially

- £
~accept the appellant, set-aside the impugnec?aérfi{ reinstate the appellant intq

‘the mode and manner prescribed under Police Rules, 1975 and _respondent;

'departrnent ‘is‘ also directed to” fully associate‘ the appellant ,'-in f,inquiry

that proper‘de‘partmental proceeding was initiated by the respondent-:depaftfnent' :

e

Chars from lthe motorcar driven' by the Umer Sharif while - the :appellant

AalongWith one other person.namely Sirajum’ was setting on the rear s'eat.'lThe

i -department 1n1t1ated departmental proceedmg agamst the appellant but the

inquiry officer has rot _conducted ‘the inquiry in the mode and manner

appellant:meanlng thereby that the appellant was condemned unheard which has

sei‘vice with the direction to the bres;aondent—departlnent to conduce Ade-'noy(); in




notlce alongthh copy of 1nqu1ry report The issue of back beneﬁts w111 be

';subject to. the outcome of de-novo inquiry. Partles are left to bear thelr own

P

: costs F11e be con51gned to the record room.

."ANNOUNCE:D o //me/f%” -
13.09.201 r';_// AMMAD AMIN KHAN KUNDI)

MEMBER

(AHMAD HASSAN)
' MEMBER
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My ‘this Ofder will dispose off the denovo departmental enquiry initiated agalnst
E— e
Constable Abld Zaman No.-732. by_tthe e order*of«the. Servuce-.‘l'nbunaP Khyber * Pakhtunkhwa
N ———— i
Peshawar and approval from the W/IGP CPOIIAB KP~ Peshawar letter No. 3613/CPO/IAB dated

16.12.2019, of this district Police.

»ryvRactsrzaresthatsasspers rorderzissued: by,.the*Ser\nceSi'nbunal'KPnPeshawtar“oni’the"w *

PR I
FASEACR IR

service appeal No. 1395/2017 dated 13.09.2019 regarding issuance of fresh Show Cause Notice
A

that you Constable Abid Zaman No. 732 while on service committed and dB'ectly charged/involved
in criminal case vide FIR No. 08 dated 20.03.20017 uls 9/14/15 CNSA Police Station Anti Narcotics

Force, Kohat. This'is highly quite adverse on your part and shows your malafide intention in the

dlscharqe of your official obligations. This act on his part is against service dlsclplme and

amounts to gross misconduct.

He was issued with Show Cause Notice on the directions of the Service Tribunal
KP Peshawar and a separate order regarding conducting denovo enquiry was also issued and Mr.
Gul Nawaz Jadoon SP Investigation Wing Karak was appointed as an Enquiry Officer to conduct

proper denovo enquiry against him and to submit his findings within the stipulated time,
L]

_-‘—--—-——-—-"
B"No. §37_ dated’

The. Enqutry .Officer.reported | “that remstatement order'vide'O.
d7. 12.2019, 19 of . Constabie Abid Zaman.No. 732 may please, be sustamed wuth the extent that hrs?
ermination penod We.from 08.08.2017 t0 17.12.2017 (02 Years, 04 month? and 09 days) be treated?

t
e
urthermore he is also recommended for.minor, pumshment)

{as intervening } period as as without pay. Furt!
[ of stoppage of increment.
' 4 L3

Keeping in view of the available record and facts on file, perusal of enquiry papers

and adopted all legal and codal formalities, ]l'did"not'agreed - with™ thie™ findings _report _and
—t— W — _._._.-—‘-—-—_
'recommendatlons 5ns of the Enquiry Officer, found enormous, flaws in it, s0; wat he is found guilty ofs

the charges beyond "any ‘shadow of doubt and the pumshment awarded to him is found correct/ 4
‘service record, his retentlon in the Police Force is a stigma.
|-case'but he’is mdulged in

The_ defaulter Constable has’ blemlsh
ough he'is acquntted from the crimina

=1=Nausher Khan, Mohmand as competent authority withh

for thesPolice department, alth

(extra’illegal ‘activities = Therefore,

his subject punichment of dismissal from service with "cumulative efféct.)

- ef-'—“-‘ . -
=y 3" N %
08 No. L2 v\)\’&‘/-ﬁ
District Police Offlcg,,K' rak

Cpated_ po1C T 12020
e . P o
OFFICE OF THE DISTRICT POLICE OFFICER, KARAK - T
No.92272:-2.8 /PA(En), Karak the dated 0 7. 0 | — [2020. -
Copy of above is submitted for favour of information to:-
o his office

trar, Service Tribunal Khyber Pakhtunkhwa Peshawar wir t

1. "The Regis
please.

order dated 13.09.2019 issued on the service appeal No. 1395/2017,
The Inspector General of Police CPONAB Khyber Pakhtunkhwa Pe

* office 3726/CPO/IAB dated 31.12.20189, please .
SOl
#S : 9 W\)

' District Police-Officer, Karak
rict Pe

tested
e

\ i Rl
e
. .

old. :7

shawar wir to his
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To,

The regional police officer,
Kohat Region, Kohat.

Subject:- _ Departmental appeal,

Respected sir, E
Most humbly appellant submits departmental appeal against the order
of learned district Police Officer dated 03-01-2020 OB No. 05passed in De-
Novo departmental proceeding initiated against appellant in pursuance of the
judgment of Khyber Pukhtunkhwa Service Tribunal Peshawar dated 13-09-
2019, passed in Service Appeal No. 1398/2017 filed by appellant against the
dismissal from service order dated 08-08-2017 issued by District Police Officer,
Karak,
FACTS:
1. That appellant was serving district Karak Police as Constable. On
17-03-2017, appellant while posted in Police Station Teri received an
information about the suffering of the wife of Appellant from maternity pain.
Appellant with due permission of station house Officer (SHO) left the Police
Station for Home and made departure report in the daily diary of police station
Teri vide Serial No. 08 dated 17-03-2017.
2, That on reaching home, appellant shifted the ailing wife to private
maternity home run by Doctor Hijran Bibi.She was admitted to the hospital
and on safe delivery of a child she was kept under treatment for several days.
3. That on 20-03-2017 appellant visited Amberi Kalla shopping centre
situated along Indus High way for purchasing medicine were the appellant
noticed fight between private persons. Therefore appellant intervened to
prevent the nuisance.
4, That the persons in plain clothes later on confirmed the officials of
Narcotics force not only beaten the Appellant and others but also drag
appellant into vehicle and left towards Kohat. Station House Officer of Police
Station Yaqoob Khan Shaheed on getting wind of the incident followed the
vehicle and intercepted it near old tool plaza Kafak where some altercation
took place between that SHO and imamates of the vehicle however, they
disclosed their identity as officials of Narcotics force before SHO.
5. . . That the Narcotics force officials had only arrested Sirajam Khan under
B d the charge of possession of “Charas” but they falsely and mala ~ Fidly showed
Lo 5’-@,3 . the arrest of appellant and one Umer Sharif as accomplice of the Siranjam
L%" v Khan. '
6. That the Narcotics force official registered criminal case vide FIR No.
08 dated 20-03-2017 Under Section 09, 14, 15 CNSA Police station Anti
Narcotics Kohat against appellant, Umer Sharif and Sirajam Khan.
7. That appellant knocked at the door of different courts for grant of bail
and finally succeeded in getting concession of release on bail vide order of
competent court. ,
8. That in addition to registration of criminal case by Anti Narcotics force
against appellant, departmental proceedings was also imitated against appellant
on same set of allegations by District Police Officer Karak which culminated in
passing the dismissal from service order of appellant dated 08-08-2017 OB No.
454 of the office of District Police Officer Karak. -
9. That appellant submitted departmental appeal before your good office
against the afore mentioned order of district police officer Karak but on receipt
of no response within stipulated period of 120 days, appellant filed service
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appeal No. 1395/2017 before Khyber Pukhtunkhwa service tribunal,
Peshawar.

10.  The appellant continued defense of criminal charge and departmental
charge the Judge Special Court Peshawar was pleased to order acquittal of

 appellant of the criminal charge vide order dated 25-09-2018 and similarly the

Khyber Pakhtunkhwa service tribunal was pleased to accept the Service
Appeal of appellant vide order dated 13-09-2019 and issued directions of re-
instatement of appellant in service with further directions to the department
to conduct de — novo proceedings in the mode and manner prescribed under
Police rules 1975.

11.  That appellant submitted the judgment of service of tribunal before
learned district police officer, Karak soon after its receipt but the re —
instatement order was delayed for several months and was Later on issued vide
OB No. 537 dated 17-12-2019. | ‘ ‘

12.  That appellant joined duties and Show Cause notice was issued to
appellant in pursuance of the directions of service tribunal and the appellant
submitted detailed reply and was informed by the office on 07-01-2020 about
passing the impugned order dated 03-01-2020 vide which the appellant was
again dismissed from service, then appellant submits this departmental appeal
on the following grounds.

GROUNDS:-

(a) That the impugned order is novel as appellant was reinstated in service
vide OB No. 537 dated 07-12-2019 and appellant joined and performed duties
and no law and rules allow the authority to hold the order of dismissal from
service dated 08-08-2017 with cumulative effect vide order passed on 03-01-

2019 after re- instatement order issued on 17-12-2019 Again word withhold

has wrongly been used for the word hold which further create. Ambiguity in
the impugned order. . o

(b). That though the findings of enquiry officer were not supplied to
appellant despite demand yet it is evident from the fourth Para of the
impugned order that, the enquiry officer has made recommendations for
considering the intervening period as without pay and award of minor
punishment while the authority awarded major penalty of removal from
service to appellant. Under the law and rules the’authority is empowered to
differ with the findings of enquiry officer subject to advance of reasonable
grounds and providing chance of defense to the defaulter officer. The reasons
advanced by the authority are not plausible and rio chance of personal hearing
or issuance of final show cause notice was given to appellant therefore the
impugned order is worth set aside.

(c). That the services tribunal has passed clear directions in the judgment
dated 13-09-2019 passed in service appeal No. 1395/2017 that the department
to conduct de — novo proceedings in the mode and manner prescribed under
Police rules 1975 and tespondent department was also directed to fully
associate the appellant in enquiry proceedings by providing opportunity of
cross examination and issuing show cause notice along with copy of enquiry
report. The directions of service tribunal were not complied with before
passing the impugned order No chance of examination of witnesses was
provided to appellant No final show cause notice wa¥ issued to appellant.
Therefore that impugned order is not sustainable.

(d). That show cause notice based on allegations of involvement in
Narcotics case vide FIR No 08- dated 03-2017 under sections 9, 14,15 CNSA
Police stations Anti Narcotics was issued to appellant. The authority had
admitted the acquittal of appellant of the criminal charge in the last Para of
the impugned order and has referred to blemished record of service of
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appellant Under the law the authority is bound to pass the order in the light of
charges mentioned in the charge sheet. No charge of bearing blemished record
of service was issued to appellant therefore the order has wrongly been passed
and worth set aside. ‘ R

()  That appellant was mala — fidely arrested and involved by Narcotics
force officials in criminal case. The department instead of defending appellant
issued initial dismissal from service order dated. 08-08-2017 of appellant
despite the fact that act of appellant was not falling within the mischief of
misconduct. The appellant spent huge amount on defending the criminal
charge before courts and departmental charge before Service Tribunal
Appellant belong to poor family and is entangled in debt. The re- instatement
in service order dated 17-12-2019 wis a hope for staying out of the debt but
the impugned order not only shun the hope of the appellant but also forced
the minor children of appellant to pass hunger life.

().  That the competent court has acquainted the appellant from the main
charge of criminal case therefore the very foundation of departmental charge
was no more in existence therefore the impugned order has been passed
against the law and facts on record.

(g). That appellant wish personal hearing and agitating further grounds.

Your obediently,
‘ Abid Zaman
! Constable No. 732
Cell No. 0315-9548827
e/ ot / 2020
Enclose copy of refss- ovde .

e —— i ———t T
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.  SHOW CAUSE NOTICE
(UNDER RULE 5(8) KPK POLICE RULES, 1975)-

. That you Constable Abid Zaman No. 732 Police Lines Karak have rendered

yourself liable to be proceed under Rule 5(3) of the Khyber Pak?\tunkhwa Police
Rules 1975 for following misconduct.

"As pé&r order issued by the Service Tribunal KP Peshawar on the service apipeal

No. 1395/2017 dated 13.09.2019 regarding issuance of fresh Show Cause
thice that you Constable Abid Zaman No. 732 while on servics committed and
directly charged/involved in criminal case vide FIR No. 08 dated 20.03.20017 u/s
9/14/15 CNSA Police Station Anti Narcotics Force, Kohat. This is highly quite
adverse on your part and shows your non malafide intention in the discharge of

your official obligations. Such act on your part is against the service diécip!ine

and amounts to gross misconduct.” 3

That by reason of above, as sufficient material is placed before the undersigned;
therefore, it'is decided to proceeds-againsﬁ you in general Police proceeding
withodt aid of enquiry officer. .

.~ That the misconduct on your. psart is prejudicial to good order of disciplline in the

Police force, 9

'
iV

. That your retention in the Police force will amount to encourage in efficient and

unbec;oming' of good Police officer.

- That by taking cognizance of the matter *under enquiry, the undersigned as' ~

competent authority under the ‘said rules, proposes stern action against you by

awarding one or more of the kind punishment as provided in the Rules.

. Your are called upon to show cause as to why you should not be d'ealt's_trictly in

accordance ‘with the Khyber Pakhtunkhwa Police Rules, 1975 for misconduct
referred to above, _

. You should submit reply to this'show cause notice within 07-days of the receipt of

the notice failing which an ex parte action shall be taken against gou.

- You are further directed to inform the undersigned that you wish to be heard in

person or not.
.

District Pg.ice@%r, Karak
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Learned SP f(fr the State and accused . 1. Umer Sh;n'if’. 2
id Zaman and 3. Sirajam Khan on bail alongwith counse] present.
Today the case was fixed for evidence when learned
g’él for accused Sirajam Khan requested that dCCUbed is desirous
f lgpjeadmg his guilt. It is stated at the bar that accused Snajam Khan

epts lhe complete IE.S[‘)Onblblllly in respect of the :ecovety made

l:om the vehicle; aid that the other co-accused namely Umer Sharif

and Abld Zaman have noth]ng, to do with the recovery of contraband

cmd have been malafidely mpcd . in the case. On that point learned

counsel for accused Umer Sharif and Abid Zaman also requested for
the acquirtal u/s 265-K Cr.P.C of the accused. as there 1$ no probability
of the accused being convicted in the case.

It is discernable from the record that the accused facing
trial were apprehended and 2400 pms charas was recovered from

vehicle motor car Toyota Corolla No. [CT-LK-604-1slamabad. which

the accused were allegedly trafficking jointly and thus all the three

accused were arrested on 20.03. 2017. They remained in custody and
then were released on bail and have been languishing in the agonies of
trial since then, which by itsell'is punishment,
Fecord of' the case further shows that the same has been put
: , tin Court on 12.07.2017 but up-tifl now not even the 5mgle PW could
A - be a.\amlned and the case has been tn-necessarily plOlOngmg. Faced
with lhe anomalous position, the accused Sirajam Khan stated at. the
bar that he admits his guilt and recorded his statement in this respect
wherein he has stated that he belongs to a very poor background. He is
laborer by profession. having large family and there i$ no one to look
after them. That he cannot afford the agonies of protracled trial. That
he was decem,d by anti-social elements for commission of instant
crime due to hls poverty. That th:. other co-accused namely Umer
Sharif and Abid Zaman are. his ln«.nds and co-villagers who WEre just
lIclVG“II’lL wuh him and was unaware of his trafficking of narcotic. He

repents his crime and COMMIts to bt.‘ carelul in future and also requests

that Icmenl view may be taken in the matter. 7\'*\ ) f
\ * \,‘\
R - Since the accused Sna;dm Khan has made a clean breast
Certified to be Trre Copy

ddmlS\lOH of Lhe commission of offence and since he-has beseeched

C,-——W%&hc mercy of this court. therefore. while considering thL facts of the
Examiner
Taing Branch Judge Special Court
{-..;3} .»\nybei Pakhh'm.nwa

case. and pumshmuu provided for the offence, dccused Strajam Khan



is convicted and sentenced 1o 02 year R.I. with a fine of Rs. 5000/

(five thousand) in default of payment of fine, the con.vi.ct shall suffer 'l

l‘{u‘lh(?r five months S.1. Aécu,sgd deposited the amount of fine.

Since the accused is first offender. therefore. i-ns'te"ad of

actual imprisonment he s ’IHOWL.Ci ) to be released on . probation

.plov:cled he furnishes surety hund\- “of Rs 50.000/- (lifty thousand)
Y with two sureties. each in the like amount to l'hx: sati's;f’action of

Pr Ob‘lthﬂ Officer Peshawar. Agaus:d is on bail. taken into auetody and

. shall be pioduud before the Probation Officer at Peshawar and if he

succeuds in furnishing bail bonds to the Probation Officer conccrm.d e
he be released from custody. olhuwue be kept in lud:uai lockup till
pr nducuon of bail bonds before the Probation Officer.: -

a.

'As co-accused Umer Sharif and Abid Zaman were just

travelling with the convicted accused and they had no conscious

knowledge of the concealment of narcotics in the vehicle as stated by

the convicted accused Sirajam Khan in his statement recorded today.

therefore, the co-accused can by no means be connected with the

commission of offence. As such. there seems to be no probability of

their .being convicted in the case and therefore while accepting the
- ' | request of counsel for accused Umer Sharif and Ab:d Zaman, lhey are

| acquitted u/s 265-K Cr.P.C of the charges leveled ’ngmmt them, They .
are on bail. therefore. their bail bonds are cancelled and sureties are |
discharged from their liability under the bail bonds.

* Personal belongings / non incriminating articles of the
convictee as well as acquiitted accused shall be returned to them as per
recovefy memo while charas shall be destroyed as per law but after
expiry of appeal/revision period. |

As far as the velmle Toyola Corolla car No. ICT-LK-604-
lslamabad is concerned the same was already returned to its lawful
owner. Sureties of the vehicle are absoived from their liabilities under
the bon?is.

o File be consigned to record room after compietion and
‘compilation.
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Gs&Pb.KP-2§57i3-RsT-sooo Forms-09.07.2018/P4(Z)/FIPHC Jos}Form A&B Ser. Tribunal
e -' . ) - {3 A”
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
PESHAWAR. S’ @

-------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

- Apellant/Petitioner

Versus .
@OV‘N\“&OA\“(’J\; 2¢2Y. D%'«‘WC% .......
RESPONDENT(S)

Notlce toA.Rgeu(;;tpe%ijler Jquﬁ/fM 0{ QO\\A\MM L<Wy{3~k
Aﬂl’wf@'/fé\ Qo K ome c,mzsr
_[eshdvvar.

A Take notlce that your appeal has been fixed for Prehmmary hearmg, :

You may, therefore, appear before the Tribunal on the said date and at fhe said
‘place either personally or through an advocate for presentation of your case, failing
- which your appeal shall be liable to be dlsmssed in defau]t. :

Khyber Pakhtunkhwa Semce Tnbuna]
Peshawar.
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BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR
Service appeal No. 3975/2020 .
Abid Zaman : - . .Appellant

VERSUS

Provincial Police Officer,

Khyber Pakhtunkhwa & Others Respondents
INDEX
S.NO DESCRIPTION ANNEXURE | PAGE NO.
1. | Para wise comments/reply a - 1-3
2. | Copy of FIR No. 08 dated 20-03-2017 u/s 9 C, 14, 15 A‘ 4
' CNSA 1997 Police Station Anti Narcotics Force Kohat
3. | Better Copy , - 5-6
FIR No. 08 dated 20-03-2017 u/s 9 C, 14, 15 CNSA 1997
Police Station Anti Narcotics Force Kohat

Respondents'
Through Representative



BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 3975/2020 ‘
AbidZaman e Appellant

VERS us

ProvinciaI'.PoIice Officer,
Khyber Pakhtunkhwa & others e Respondents

PARAWISE COMMENTS, BY RESPONDENTS.

Respectively Sheweth:-

Preliminary Objections:-

i. That the appellant has got no cause of action.
i. That the appellant has got no locus standi.
iii. That the appeal is bad for misjoinder and non-joinder of necessary parties.

iv. That the appeal is bad in eyes of law and not maintainable.

v. That the appellant is estopped to file the instant appeal for his own act.
vi. That the appeal is barred by law & limitation.
Facts:-

1. - Appointment and posting of appellant pertains to record. However, the
remaining para is incorrect, as the appellant submitted a concocted /-
unbelievable story. The Anti-Narcotics Force, recovered 2400 Gms Charas
from the motorcar No. LK-604, ICT Islamabad, driven by Umar Sharif while
the appellant alongwith another person / accused named Siraj vwas setting /
travelling in the said motorcar. A case vide FIR No. 8 dated 20.03.2017 u/ss
9/14/15 CNSA Police station Anti-Narcotics force Kohat was registered
against the appellant and co-accused. Copy of FIR is annexure A

2. The appellant alongwith his co-accused named above were arrested by Anti-
Narcotics Force, -on spy information while trafficking narcotics in the
aforesaid motorcar. No malafide is stated by the appellaht regarding his
arrest and co-accused. Furthermore, bail matter pertains to record of
competent court of faw.

3. Criminal and departmental proceedings are distinct in_nature which can run

side by side and orders in criminal case have no effect on the departmental
proceedings. The departmental proceedings were conducted against the
app‘elignt and awarded punishment commensurate to the charges by the
compe:tent authority after observing all codal formalities. | |
4. Departimental appeal of appellant was found ‘meritless and barred by
limitation and disposed off. While service appeal was properly perused |.
through pleader before‘the Honorable Tribunal. '

oy
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The appellant was acquitted u/s 265 K CrPC by the competent court of law
which does not amount to his: t;pngr,gg‘!:wtml. Furthermore, judgment
passed by this honorable Tribunal in service appeal No. 1395/2017, dated
13.09.2019 was honored and implemented by the respondents in letter and

spirit. :
Ihcorrect, the appellant was arrested by Anti-Narcotics Force vide aforesaid
FIR and the appellant has not established any ill-will, malafide on the part of
Anti-Narcotics Force regarding his arrest / involvement. Police is a
disciplined department, therefore, on the basis of involvement of appellanlt in
trafficking of narcotics, he was proceeded with departmentally, without any
malafide in accordance with existing rules.

Incorrect, departmental appeal of the appellant was entertained by
respondent No. 2 accordingly and being devoid of merits was rejected.

The appellant is estopped to file the instant appeal for his own act and
wrongly challenged the legal / valid orders of respondents through unsound

grounds.

Grounds:-

a.

Incorrect, the appellant was proceeded with departmentally by respondent
No. 3 in accordance with facts and rules. The charges »Ievel>ed against the
appellant was established during course of probe and awarded appropriate
punishment commensurate to the charge.

Incorrect, the appellant was re-instated in service vide OB No. 537 dated

' 07.12.2019 in compliance with the judgment of the honorable Tribunal only

for the purpose of de-novo inquiry. After conducting and finalization of de-
novo inquiry, he was heard in person and dismissed from service vide OB
No. 05 dated 03.01.2020. All the proceedings were carried out in accordance

with established facts and rules.

Incorrect, the appeliant was found involved in moral turpitude offence which
is highly objectionable in society. The appellant being member of a
disciplined force, earned bad name for the entire department and a stigma
on the department as well.

Incorrect, all codal formalities were observed during the course of
departmental inquiry. The appellant was associated with inquiry proceedings,
provided ample opportunity of defense and heard in person. He failed to
submit any plausible explanation to his gréss professional misconduct /
involvement in criminal case.

The judgment of honorable Tribunal dated 13.09.2019 passed in service
appeal No. 1395 was implemented in letter and spirit. The directives of this
honorable Tribunal passed in the judgment were implemented in true spirit.



©)

The appellant anngWith co-accused were arrested by ANF and recovered
huge quantity of narcotics from the motorcar in which they were trévelling /
trafficking. The appellant was acquitted u/s 265 K CrPC, which does not
amount to his honorable acquittal from the charges.

Incorrect, the reply submitted to the charge sheet and defense during the
course of inquiry by the appellant was found unsatisfactory by respondent
No. 3. Furthermore, all codal formalities were observed during the entire
proceedings. | _
Incorrect, no malafide or ill-will on thé part of Anti-Narcotics Force was
proved by the appellant. Furthermore, the appellant had not submitted any
application to the authorities concerned regarding his false involvement in a
criminal case. |

As replied above, the appellant was acquifted on technical grounds in the
criminal case, which cannot be considered honorably acquittal.

Incorrect, detail reply submitted in the above paras.

Incorrect, all codal formalities were observed during the course of inquiry and
the departmental proceedings were conducted against the appellant in
accordance with rules.

Incorrect, reply is submitted in the above para.

Incorrect, proper regular departmental inquiry was conducted against the
appellant in accordance with the rules. The charge leveled against the
appellant was established during departmental probe and the appeilant was
awarded appropriate punishment commensurate to the charges.

Incorrect, the appellant was proceeded departmentally in accordarice with
Police Rules wherein all the opportunities of self defense, hearing were

provided to appellant without any discrimination or ill will.

Prayer:-

In view of the above stated facts, it is humbly prayed that the appeal is

contrary to facts, & devoid of merits may kindly be dismissed with costs, please.

Inspector General of Police,
Khyber Pakhtunkhwa.
(Respondent No. 1)
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