+ BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.

Service Appeal No. 673/2018

Date of Institution ... 16.05.2018
Date of Decision .. 16.06.2022

Mohsin Ali Khan, Assistant Director Mineral, Khyber Pakhtunkhwa
Peshawar.

... (Appellant)

VERSUS

Government of Khyber Pakhtunkhwa through Secretary Mineral,
Civil Secretariat, Peshawar and three others.

(Respondents)
MR. AMJAD ALI, |
Advocate - --- For appeliant.
" MR.KABIRULLAH KHATTAK,
Additional Advocate General --- _ For respondents.
MR. SALAH-UD-DIN MEMBER (JUDICIAL)
MR. MIAN MUHAMMAD --- MEMBER (EXECUTIVE)
JUDGMENT:
SALAH-UD-DIN, MEMBER:- Shortly  stated the facts

)
’
el

necessary’ for disposal of the instant service appeal are that the
appellant was initially appointed as Assistant Director vide order
dated 19.12.2009 upon recommendations of Public Service
Commission. When working paper was prepared for promotion to
the posts of Deputy Director (BPS-18), name of the‘appeliant was
also included in the same. The meeting of Provincial Selection Board

for. promotion of Assistant Director to the post of Deputy Director

‘Minerals was held on 28.12.2017, however promotion of the

appellant was deferred due to pendency of the case against him in
Ehtisab Court. The departmental appeal of the appellant did not
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yield any fruitful sresult, thereforejthe appellant invoked the
jurisdiction of this Tribunal for redressal of his grievance.

2. Notices were issued to the respondents, who submitted their
para-wise reply, wherein they refuted the assertions made by the

appellant in his appeal.

3. It is pertinent to mention herein that during the proceedings
in the instant appeal on 14.09.2021, the appellant submitted an
application for brining on record copies of Notification
No. SO(E)/MDD/2-4/2019/3691-100 dated 13.05.2019 and
Notification No. SO(E)/MDD/2-3/2019/11257-62 dated 14.07.2021,
which was allowed and the aforementioned Notifications were made
part of this appeal. According to the Notification No. SO(E)/MDD/2-
4/2019/3691-100 dated 13.05.2019, the appellant has already
been promoted to the post of Deputy Director, while according to
Notification No. SO(E)/MDD/2-3/2019/11257-62 dated 14.07.2021,
his seniority has been restored with effect from 05" January 2018
i.e the date when his juniors were promoted as Deputy Director on
regular basis. Similarly, vide the aforementioned Notification dated
14.07.2021, the intervening period from 05.01.2018 t.o 13.05.2019
was held to be counted towards annual increment without arrears.
Now the only grievance of the appellant is that the respondents
were required to have proAmoted the appellant to the post of Deputy
Director (BPS-18) with effect'from 05.01.2018, when his colieagues

and junior were promoted.
4. Arguments heard and record perused.

5. It is evident from the record that meeting of Provincial
Selection Board was held on 28.12.2017 for promotion of Assistant
Director (BPS-17) to the post of Deputy Director Minerals (BPS-18).
In consequence of the aforementioned meeting of PSB, certain
Assistant Direct.ors (BPS-17) were promoted to the post of Deputy
Directors Minerals: (BPS-18), however the promotion of the
appellant was deferred on the ground that a case was under
process against him in Ehtisab Court. The appellant has now been
promoted to the post of Deputy Director Minerals (BPS-18) vide
Notification dated 13.05.2019 but with immediate effect and later
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on another Notificétiorn dated 14.07.2021 was issued, whereby his
seniority has been restored with effect from 5% January 2018, while
the intervening period from 05.01.2018 to 13.05.2019 was held to
be counted towards annual increments without arrears. It is an
admitted fact that the appellant was merely deferred and not‘
| superseded, therefore, he was required to have been promoted with
effect from 05.01.2018 i.e the date when his juniors were
promoted. The appellant was also entitled to all consequential and

back benefits.

6. In view of the above discussion, it is directed that the -
appellant shall be considered to have been promoted to the post of
Deputy Director (BPS-18) with effect from 05.01.2018 with all
consequential and back benefits. The competent Authority shall
issue requisite corrigendum notification in this respect accordingly.
The appeal in hand stands disposed of in the above terms. Parties

- are left to bear their own costs. File be consigned to the record

room.
ANNOUNCED .
16.06.2022 . /7
. —
B . .. (SALAH-UD-DIN)

MEMBER (JUDICIAL)
/)

(MIAN MUHAMMAD)

MEMBER (EXECUTIVE)




‘Service Appeal No. 673/2018

ORDER
16.06.2022
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ongvxfit:'h’his ;:ounsel present. Mr. Sajid Anwar,
Assistant alongwith Mr. Kabirullah Khattak, Additional Advocate
General for the respondents present. Arguments heard and
record perused.

| Vide our detailed judgment of today, separately placed on
file, it is directed that the appellant shall be considered to have
been promoted to the post of Deputy Director (BPS-18) with
effect from 05.01.2018 with all consequential and back benefits.
The competent Authority shall issue requisite corrigendum
notification in this respect accordingly. The appeal in hand stands
disposed of in the above terms. Parties are left to bear their own

costs. File be consigned to the record room.

ANNOUNCED

16.06.2022
(Mian Muhammad) (Salah-Ud-Din)
Member (Executive) Member (Judicial)
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14.04.2022 Junior to counsel for the appellant present. Mr. Kabirullah
Khattak, Addl. AG for the respondents present. |

Former made a request for adjournment on fhe ground |
that learned senior counsel for the appellant is not available
today. Last opportunity is granted. To éome up for arguments
on 16.06.2022 before D.B.

(Rozina Rehman) Chairman
Member (J)
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S.A No. 673/2018

11.11.2021

02.02.2022

Appellant alongmth his counsel Mr. Sardar Shoukat Hayat ,
Advocate, present. Mr. Said Muhammad, Assistant alongwith Mr.
Noor Zaman Khattak, District Attorney for the ‘respondents"" |
present. o |
Learned District Attorney stated at the bar that he is
having no objection on r_nakmg the notifications dated
13.05.2019 as well as 14.07.2021 as part of the appeal. In this .-
respect, he endorsed no objecti_on on the application filed by 'th_e
appellant. The application is,' therefore, allowed and the
notifications dated 13.05.2019, "as well as 14.07.2021 are madef
as part of the appeal. Learned counsel for the appellant sought.
time for arguments. Adjourned. To come up for arguments on
02.02.2022 before the D.B:

(Atig-Ur-Rehman Wazir) {Salah-Ud-Din) -

" Member (E) - o Member (J)

Mr. Hafeezul Asad Advocate junior of Iearnedv_counsel
for the appellant present. Mr. Yousaf Khan Superintendent
alongwith Mr. Naseer ud Din Shah Assistant Advocate General

for the respondents present.

Junior of learned counsel for the appellant requested for

. adjournment on the ground that learned counsel for the

appellant is indisposed today Adjourned. To come up for
arguments on 14.04.2022 bef,ore the D.B.

S

(Rozina Réhman) i (Salah-Ud-Din)
Member (J) ' Member (J)
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25.05.2021

14.09.2021

' before D.B-on

v, IMEMBER. (EXEGUTIVE) .- ™

- (ATIQ-UR-REHMAN WAZIR)

R
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Appellant alongwith counsel present. Mr. Muhammad Adeel

Butt, Additional Advocate General for the respondents present.

Former sought adjournment on the ground that he has not

. gone through the record. Adjourned. To come up for arguments

9.2021.

‘ .
A
: -
. ———
—.—..—-—ch

(SALAH-UD-DIN) *
MEMBER (JUDICIAL)

(MIAN MUHAMMZD)

Mr. Sardar Shoukat Hayat, Advocate, for the appellant
present and ‘submitted fresh Wakalat Nama, which is placed on

file, Mr. Riaz Ahmed Paindakhel, Assistant Advocate General for

the respondents present.

Learned counsel for the appellant submitted an application
for bringing on record Notifications dated 13.05.20219 as well as
14.07.2021 on record and making the same as part of the -
appeal. Adjourned. To come up for reply as well as arguments
on the application before the DB on 11.11.2021. |

(SALAH-UD-DIN)
MEMBER (JUDICIAL)

MEMBER (EXECUTIVE) -

fme = L, v -



Restoration Application No. 462/2019

30.11.2020 Petitioner alongwith counsel and Addl. AG fpr the
respondents present. | o
~ Instant appl:catlon is with the prayer for restorat:on =
of -appeal No. 673/2018 dnsmlssed for non- prosecutlon',
on 16.12.2019. - S
It is noted in the application that on the relevant
date the appellant/petitioner was busy in 'a-?funeral
while his learned counsel was ehgaged in caseé before
- the Honourable Peshawar High Court There was ‘a
bomb blast near the High Court on that date Wthh also
caused panic amongst the advocates as well as
htlgants ) | |
The application has been submltted on 20 12. 2019
and the grounds agitated therein are worthy of
credence in absence of the Contrary,_-It is, therefore,
allowed and the appeal is restored to its eriginai
- : number. , )
4 To come up_for arguments oh i0.02.20.?__1‘ before

the D.B.
(Mlan Muhammad) T Pran
N Member(E)
10.02:2021 Due to COVID-19, the case is adjourned for the / .

same on 25.05.2021 before D.B. - L A

cerame L U T N emaiie L e
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©02.04.2020 Due to public holiday's on account of Covid-19, the case
| is adjourned. To come up for the same bn 29.06.2020 before .
D.B. | e

29.06.2020 Due to COVID19 the case is adjourned to 24, 09 2020 for
the same as. before

24.09.2020 Appellant alongwith-his counsel Mr. Hafeez Ul Asad
Shangla, Advocate is present.- Mr. Kabirullah Khattak,
Additional Advocate);‘Geqcfal alongwith Mr. Muhammad
Igbal, Supdt for respondents .iss present.
Arguments on application for rest_oration of servicei
appeal dismissed in default could not be heard due to non-
availability of the original record which has to ‘be

requisitioned positively on the next date.

Adjourned to 30.11.2020 for reply and argument(s on
' !

application before D.B.

(Mian Muhammad) : (Muhammmad-Jama
Member (E) Member(] )




. ¢ - | :  Form-A
IR FORM OF ORDER SHEET

Court of

- Appeal’s Restoration Application No. 462/2019

S.No. Date  of | Order or other proceedings with signature of judge
- order
Proceedings |-
1 2 - 3
) 20.12.2019 The application for restoration of appeal No. 673/2019

submitted by Mr. Hafiz-ul-Asad Shangla Advocate may be
entered in the relevant register and put up to the Court for

proper order please.
N
\\V)
. - EGISTRAR

2

This restoration application is entrusted to $2 Bench to be
put up there on 26—-02-20

A

CHAIRMAN

26.02.2020 Petitioner with counsel present. Notice of the pregent
restoration application be issued to respondents for reply.

Adjourn. To come up for reply and arguments [on
02.04.2020 before D.B.

\@/

Member Member

-~
-4
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Civil Misc Appllcatlon No 967/ of 2019

In Re:
Service Appeal No 673/2018 -

‘Mohsin Ah Khan ...........................

...Appllcant/Appellant '

VERSUS

Government of KP and others.............

Respohdents

_ I N D E X ‘
S NO DESCRIPTION OF. DOCUMENTS ANNEX PAGES
' Appll;atlon for restoration 01-03
- 2. | Affidavit N 04
3. [Copy of the order dated 16-12- 2019 of | ‘A" | 05-06
x this Honourable Tribunal
4. | Wakalat Nama (in original) 07

_ Applicant/ Appél,lant

| Through:

Dated:-20-12-2019

P

(HAFEEZ UL ASAD SHANGLA
Advocate,

High Court, Peshawar
Cell # 0314-5951897
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PESHAWAR

Civil Misc Application Nod &2~ of 2019
InRe: -
-Service Appeal No 673/2018

Mohsin Ali Khan, Assistant Director Mineral, Khyber Pakhtunkhwa, |
Peshawar.......'.........:..._ ............................................. Appllcant/Appellant
' VERSUS |
1. Government  of -Khyber Pakhtunkhwa fhrough Secretary
Mineral, Civil Secretariat, Peshawa'r | o
| 2 Chieir Secret—afy (CS), Secrefariat, Khyber PaAk,htunkhwa,
. Pe.shawar | | .
3. Chief Minister’s KP Khyber Pakhtunkhwa in the. capacity of .
Appellate _Aﬁthdrity under KP Dé‘partmental A'ppéél Rules,
1986, Chief Minister’s  Secretariat, Khyber. Pakht-u'nkhwa
Péshéwar . |
4. Provincial  Selection -Board\ for -Promotion') of Minerél
.De‘v‘elopment Officer/Assistant Directbr'(BPS-.1'7) to Director:
(B~PS-18) through Chief Secretafy, CS Secretariat, Khyber

Pakhtunkhwa, Peshawar....................... reerersen s s veanes Respondents

APPLICATION . FOR THE RESTORATION OF ABOVE,

MENTIONED " SERVICE APPEAL, WHICH WAS

DISMISSED ON 16-12-2019 DUE TO NON-PROSECUTION

Gz



Respectfully Sheweth: -~ -

ot

The Applicant/Appellant humbly submifs as under:-
1) That the above titled service appeal was fixed for 16
- December, 2019 wh‘ich was dismissed for' non-prosecution -
on the date fixed. (Copy of the order doted 16-12-2019 is
attache.d as Annex ‘A’).

2) That one of the close relative of the Applicant/Appellant
had died on the same date i.e. 16-12-2019 and
Applicant/Appellant was busy in funeral, due to whio.h the

| Applicant/Appellant failed to appear/attend  this
Honourable Tribunal on the date fixed.
3) That Counsel for thelApplicant/Appellant was uoable to
| appear before this Honourable Trfbunal on the date fixed,
due to his engagement in Honourable Peshawar High Court,
PeshaWar and also due to panic caused in ‘Honourablé High
Court due to bonib blast on the date fixed 16-12-2019.

4) That the ab;ence of Applicant/Appellant was not deliberate
and intentional but due to the above mentioned reason.

5) That law, precedents and equity always favours the decision
o_n‘- merits but not on technicalities; hence appeal ‘may
graciously be restored. |

6) That the Appllcant/Appellant has got strong prlma facie
case and is very sangume of its success.

7)  That valuable right of Applicant/Appellant involved in the

instant case and if the abovementioned appeal is no't

G
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. restored, th"'éi""""Aﬁ“pl'ican’thbp‘él’lant ‘would suffer extreme
irreparable loss; and would be forever deprived of his -legal
| valuable rights. |
8) That there eXists no legal bar on acceptance of the instant:
application 'and this Honbdrabl_e Tribunal has gbt almple
. powers to entertair) and accept the irrstént application.
9) That others grounds will be raiseri at the time of arguments
with the permission of. this H'on'o‘urable Cburt.
It is fherefore, mosr humbly prayed thét on
acceptance of this Applicatibn, ‘the above noted ser\rice appeal
may_ kindly restoréd iln larger interest of justice. |

Applicant/Appellant

Through:
o=t

(HAFEEZ UL ASAD SHANGLA).
| Advocate,
Dated:-20-12-2019 High Court, Peshawar

Ppplicand [Apgellant

Mols i ALl el And

RS ar=4

7,5,12. Lolﬁ




BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Civil Misc Appllcatlon No
In Re:
Service Appeal No 673/2018

of 2019

‘Mohsm Ali Khan....; ......................... Applicant/Appellaﬁt,
| VERSUS |

Covernment of KP and others....; .............. Respondents

| AFFDAVIT

I-, Mohsﬁu Ali Khan Assistant Director Mmeral Khyber |
Pakhtunkhwa Peshawar, do hereby solemnly affrrm and declare
on oath that all the contents of this Application are true and
correct to the best of my knowledge and'be-lief and nothing has

been concealed or withheld from this Honourable Court.

DEPONENT cﬂﬁ

CNIC # 13101-1058473-5
Cell # 0331-5705464

Identified by:-

=
(HAFEEZ UL ASAD SHANGLA)
. Advocate

High Court, Peshawar |




PAKIHNTUNKHWA PESHAWAR
Amended Service Appeal No. /2019

. I\/\Iohsin Ali Khan, Assistant Director Mineral,
~ Khyber Pakhtunkhwa, Peshawar

......................

VERSUS

1) Govt. of Khyber Pakhlunkhwa‘fhrough Secretaly Mineral,.Civil
- Secretariat, Peshawar ] |
2).  Chicf Sccretary  (CS), Secretariat, - Khyber Pakhtunkhwa,

Peshawar

3)  Chief Minster’s KP Khyber Pakhtunkhwa in the capacity of

- Appellate Authority under KP Departmental Appeal Rules,

1986, Chief Minister’s Secretariat, Khyber Pakhtunkhwa,
Peshawar . '

4)  Provincial Sclection Board for promotion of Mincral
Devclopment Officer/Assistant Director (BPS-17) to Director
(BPS-18) through Chicf Secretary, CS Secretariat, Khyber
Pakhtunkhwa, Pcshawar

e, Respondents

AMENDED SERVICE APPEAL US 4 OF SERVICE
TRIBUNAL ACT 1974, AGAINST THE ORDER
DATED .28.12.2017 WHERE BY THE APPELLANT
WAS ILLEGALLY AND UNLAWFULLY DEFERRED
/ DROPPED FROM PROMOTION TO THE POST OF
- DEPUTY  DIRECTOR MINERALS (BPS  18),
AGAINST WHICH THE DEPARTMENTAL APPEAL
DATED 18.01.2018 WAS DISMISSED ON 08.05.2018
COMMUNICATED ON 22.05.2019. |

ON ACCEPTANCE OF THIS® APPEAL THE-
- RESPONDENTS MAY KINDLY BE DIRECTED TO
- CONSIDERED  THE  APPELLANT  ¥OR
PROMOTION TO THE POST OF DEPUTY
DIRECTOR MINERALS BPS 18 FROM THE POST
U¥F ASSISTANT DIRECTOR BPS 17 ¥FROM THE

i
!
ié - Praved in Appcal; : .
.
]
;%
%}i
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Appel!ant absent. Learned counsel for the appcllal;ut abq«;'{t q '
i oy d !':'

Mr Muhammad Jan learned. Deputy District Attorney al

Muhammad Iqbal Supermtendent present. Ca

'~thc appellant nor his counsel turned up. Consequently the present

' "se;rv_}ce appeal is hereby dismissed in default. No order as to COSts.

“File be consigned to fhe 1e€ grd room.

C/\ /
(Muhammad Hamid Mughal)

Member Member

- ANNOUNCED.

16.12.2019
Nate of ProvnalalT AR
Numbor 68 Werll e %ﬂy -

Cranrisgy Fan _______‘______/9__/____':” e
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16.12,2019,

DVl Ao 673] >o/8
%/]54}7 /ﬂ/t s Clol

| Appellant absent. Learned counsel for the appellant absent.

~ Mr. Muhammad Jan learned Deputy District Attorney alongwith

‘ ~1\‘/ILD_x:h'al"rnmad Igbal Superintendent present. Case called but neither

:tﬁe’i‘gppellant nor his counsel turned up. Consequently the present

ser?;/jce appeal is hereby dismissed in default. No order as to costs.

o

(Muhammad Hamid Mughal)

Member Member

- ANNOUNCED.
16.12.2019
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23.08.2019

15.11.2019

_~“‘1
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Clerk of counsel for the appellant and Mr. Kabirullah Khattak,

‘Additional AG for the respondents present. Written reply on behalf of

respondents not submitted. Learned Additional AG requested for
further adjournment. Adjourned to 23.08.2019  for written

reply/comments on amended appeal before S.B.
: —

(MUHAMMAD AMIN KHAN KUNDI)
' MEMBER

| :Nemo for appellant. Addl. AG alongwith Sajid Anwar,

Superintendent for the respondents present.

Representative of ‘respondents submitted Parawise
comments which are placed on file. The appeal is assigned to
D.B for argUments on 15.11.2019. The appellant rh_ay submit

rejoinder, within a fortnight, if so advised.

Chairm

Learned counsel f,;)r the appgllant present. Mr. Usman

* Ghani learned Deputy District Attorney for the respondent
present. Learned counsel for the appellant submitted rejoinder -

which is placed on file and seeks a_djoumme’nt. Adjourn. To

come up for arguments on 16. 12.2019 before D.B.

9

Mﬁgj’% Member



m

e
. et

.

“12.03.2019

-

Appellant 1alongwith. his counsel present. Mr. MuhammadJ an, ':D-eptity

District Attorney fof .the respondents present. Learned counsel for: the

‘appellant seeks adjournment. Adjourn. To come up for further proceéding as

per preceding order sheet on 10.04.2019 before D

09.04.2019

13.05.2019 .

p~ &/

(M. AMIN KHAN KUNDI) (M. HAMID MUGHAL)
MEMBER ~ , MEMBER

Appeltant in person present. Addl: AG for respondghté

present. Appeilant submitted amended appeal with spare éets which

is placed on file. Notices be issued ‘fmr* submission of written

reply/coinments on amended appeal. Cas:e to come up for written
reply/comments on 13.05.2019 before S.B. .

N
(Ahmad Hassan) (M. Amin Khan Kundi)

Member ‘ 4 Member

 Appellant in person present. Notice of the ameqded appeal

be issued to the respondents for 28.06.2019. ‘Adjourn. To Come

. up for further proceedings/reply to the amended appéal on the
. . f .
- date fixed before S.3.

L3

€Y.~

Member

N
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"Ap'pellant with counsel and Mr. Mr. Kabir Ullah
Khattak learned AAG alongwith Mr. Said- Muhammad

» ~

o

27.11.2018

- Superintendent  present. Representative of the
~respondents submitted reply on behalf of respondent
’Not:.l & 2. Learned A.A.G stated that the respondent:
No‘;.3 & 4 also relies on the sar'né.",é‘\“(jjourn. To come up
for:; rejoinder if ‘any and arguments on 16.01.2019
be%ore D.B. ‘

TR R g 'f"!s ."n‘;&‘ -/
. o
§ . ) . )
. .

Member

ey, am

16.01.2619 Counsel for the appellant present. Mr. M. Jan, DDA for the
resp}:)ndents present.
At the time of institution of service a}ppeal, the departmental
NS .appeal of the appellant was hot decided, however; after institution of
servilce appe\:éi!‘ the same was décided on 08.05.2018. and the
respc;ndents ha\;e also anne?i«:d the departmental authority order with
the éomments. "Eherefore, i‘counsc;l for the appellant is difected to
. v

chal,liénge the same El‘epartmental authority order through amended

%

Aappe?{»l.-To come up for amended appeal/arguments on 12:03.2019

i ’ i
3 . N 1)
MY

‘ befote D.B. SN
: : |
S e
, (Ahmad Hassan) (M. Amin Khan Kundi)
e ‘ Member { ’ Member

L . < L e e
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/" 13.07.2018 | Appellant in person present and 'requested- for,
adjournment. Adjourned. To come up for preliminary

hearing on 30.08.2018 before S.B.
N~

(Muhamﬁgﬁ;n Kundi) -
Member

To come up for preliminary hearing on 11.10.2018 before

S.B.

(Ahma‘Man}

| | | : Member

KB

30.08.2018 Neither appellant nor his counsel present, Adjourned. -

-11.10.2018 Counsel for the appellant Mr. Amj'ad Ali,

Advocate present and heard in limine.

Contends that the appellant is senior but droppéd :

from promotion on the allegation of enquiry which is utter
violation of the judgment passed by the august Superior

Courts.

Points raised need consideration. The appeal is
admitted to regular hearing. The appellant is. directed to
-deposit security and process fee within 10 days. Thereafter,

notices be issued to the respondents for submission of

APDeH.am
Secyriy &

gepOSfted v written reply/comments on 27.11.2018 before S.B. Counsel
T0Cess Feg

- - for the appellant submitted an application for interim relief.

Notice of application be also given to the respondents for the

Q’rman

e

date fixed.



» Form-A
FORMOF ORDERSHEET
Court of
Case No, 673/2018
AS.No. Date of order Order or other proceedings with signature of judge |
proceedings - ' :
1 2 3
1 16/QS/2QT§""W The appeal of Mr. Mohsin Ali Khan “presented today by
‘Mr. Amijid Ali Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for proper order
please-., '
; REGISTRAR -
2- _\é{gs“‘?‘ This case is entrusted toS. Bench for prelnmlnary hearlng
A' to be put up there on 3\ lQS\\@
I
| .
' | A Q
L ‘
. CHAIRMAN
|
{
|
i
3 I..()5.201 8 Counsel for thé appellant present and seeks adj(')umme

{

before S.B. _ : Lo

/

_ (Ahmad Hassan)
! Member

Adjourned. To come jup for preliminary hearing on 13.07.2(,

nt.

18




BEFORE THE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWAR

Service Appeal No. Z 7}/2019

Mohsin Ali Khan

VERSUS

..................................................

Appellant

Govt. of Khyber Pakhtunkhwa through Secretary Mineral, Civil

Secretariat, Peshawar & others ... Respondents
INDEX
S.No Description of Documents Annex | Pages
I. | Service Appeal & Affidavit -5
2. | Application for suspension & Affidavit b6-F
3. | Copies of working paper “A” _8 ~J]
4. | Copies of minutes of the meeting “B” 12-18
5. | Copy of departmental appeal along wnh “C” - /?
both covering letter
6..| Copy of grounds of writ petition and order | “D" .
| dated 22.03.2018 | 2o 28
7. | Copy of 1wa1 advn,c / opinion of Law | “E” ,‘Z?
Debarment : /-
8. | Copy of the Para 4 & 5 of instructions I 130 -23)
9. | Copy of the judgment “G” 3U-4L43
10, Other Documents Wz-bLy
11.] Wakalatnama U =

Through

@W@

Appellant

ARTAJ ANWAR
Advocate High Court
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BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

Amended Service Appeal No. /2019

‘Mohsin Al Khan, Assistant Director Mineral,
Khyber Pakhtunkhwa, Peshawar...................... Appellant

VERSUS

1) Govt. of Khyber Pakhtunkhwa through Secretary Mineral, Civil
Secretariat, Peshawar

2)  Chief Secretary (CS), Secretariat, Khyber Pakhtunkhwa,
Peshawar ;

/
3) / Chief Minster’s KP Khyber Pakhtunkhwa in the capacity of
' / Appellate Authority under KP Departmental Appeal Rules,
1986, Chief Minister’s Secretariat, Khyber Pakhtunkhwa,
Peshawar

4)  Provincial Selection Board for promotion of Mineral
Development Officer/Assistant Director (BPS-17) to Director
(BPS-18) through Chief Secretary, CS$ Secretariat, Khyber
Pakhtunkhwa, Peshawar

............ Respondents

AMENDED SERVICE APPEAL US 4 OF SERVICE
TRIBUNAL ACT 1974, AGAINST THE ORDER
DATED 28.12.2017 WHERE BY THE APPELLANT
WAS ILLEGALLY AND UNLAWFULLY DEFERRED
/ DROPPED FROM PROMOTION TO THE POST OF
DEPUTY DIRECTOR MINERALS (BPS 18),
AGAINST WHICH THE DEPARTMENTAL APPEAL
DATED 18.01.2018 WAS DISMISSED ON 08.05.2018
COMMUNICATED ON 22.05.2019.

Prayed in Appeal:

ON ACCEPTANCE OF THIS APPEAL THE
RESPONDENTS MAY KINDLY BE DIRECTED TO

CONSIDERED THE APPFELI.ANT FOR

PROMOTION TO THE POST OF DEPUTY
DIRECTOR MINERALS BPS 18 FROM THE POST
OF ASSISTANT DIRECTOR BPS 17 FROM THE

w
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DATE WHEN = HE ““WAS DEFERRED, THE
RELUCTANCE ON THE PART OF THE
RESPONDENTS BY NOT CONSIDERING /
PROMOTING THE APPELLANT TO THE POST OF
DEPUTY DIRECTOR MINERALS IS ILLEGAL
UNLAWFUL = AND  WITHOUT  LAWFUL
AUTHORITY, AND BE PROMOTED FROM THE
DATE OF DEFERMENT WITH ALL ARREARS AND
BENEFITS.

Respectfully Sheweth:-

™3

(D)

Brief facts of the instant appeal are as under:

That the appellant was initially appointed as Assistant Director

- through Public Service Commission vide appointment order

dated 19.12.2009 on regular basis in the respondents
department.

That throughout appellant’s service, appellant worked
efficiently with no complaint what so ever by any person exists
against the appellant.

That working paper of Provincial Selection Board was prepared
for promotion to the post of Deputy Director (BPS-18),

whereby the name of the appellant was included in the working

paper. It is pertinent to mention that as per the working paper,
the

appellant along with other officers have been recommended to
be promoted on regular basis. (Copies of working paper are
Annexure “A”).

That the meeting of the Provincial Sclection Board for the
promotion of Assistant Director to the post of Deputy Director
Mineral (BPS-18) was held on 28.12.2017, whereby without
lawful justification, the Provincial Selection Board deferred the
case of the appellant for promotion due to pendepcy of the
Ehtisab Court case. (Copies of minutes of the; meeting are
Annex “B”).
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L



. o)
> ’

5.

6.

8.

3

B §e R

That the appellant filed departmental appeal dated 18.01.2018,
which is dispatched through proper channel through covering
letter dated 19.01.2018 & 23.02:2018 to the respondent No.1,
but no action was taken. (Copy of departmental appeal along
with both covering letter are Annexure “C”).

That being aggrieved, the appellant filed W.P.No.1287-P/2018
before the Hon’ble Peshawar High Court, Peshawar, which was
disposed-off with the direction to the appellant to appear before
respondent No.l, as his departmental appeal is still pending,
and after providing opportunity to the appellant, the respondent
No.1 will decide the appeal of appellant within thirty days.
(Copy of grounds of writ petition and order dated 22.03.2018
are Annex “D")

That thereafter, appellant appeared before respondent No.l and
in the light of the direction of the Hon’ble High Court the
departmental appeal of the appellant dated 18.01.2018 was
dismissed on 08.05.2018 communicated on 22.05.2019 afier the
lapse of 90 days.

That the appellant, having no other efficacious remedy,
approach this Hon’ble Tribunal on the following grounds:

GROUNDS:-

A.

B.

Because as per legal advice/ opinion of the Xhyber
Pakhtunkhwa Law Department dated 21.07.2016, promotion of
a Civil Servant cannot be deferred due to pending disciplinary
proceedings, hence, deferment 0f the appellant from promotion
to BPS-18 is illegal and 1s against the opinion/ legal advice of
the Law Department. (Copy of legal advice / opinion of Law
Debarment is Annexure “E”)

Because as per Para-4 & 5 Of the Instructions of the
Establishment Department dated 2006, promotion of a Civil
Servant cannot be deferred on account of pending departmental
proceedings, hence deferment of the appellant from promotion
to BPS-18 1s illegal and against instructions of the
I:stablishment Department. (Copy of the Para 4 & S of
instructions are Annexure “F")

Because as per 2000 SCMR 645, PL] 2015 Lahore 24 (DB),
PL] 2015 Lahore 45 and 2009 PLC (CS) 40, promotion of a
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Civil Servant cannot be deferred due to pending departmental
proceedings against the Civil Servant, hence deferment 0f the
appellant from the promotion "to BPS-18 is against the
judgments of the Supérior Courts. (Copy of the judgment is
attached as Annexure “G”).

Because there is no bar for stoppage/ deferment of promotion of
the appellant on ground of pending inquiry as appellant are to

‘be presumed as innocent unless proved guilty.

Because FEhtisab case is pending in the Court against the
appellant including others. Formal charge was framed by the
Court on 26.05.2016, and so far the statement of only one
witness has been completed. In reference fourteen witnesses
have been mentioned by the prosecution, which also indicates
that conclusion of the case will consume sufficient time. The
appellant will be debarred from benefits of promotion for such a
long time without proof of any guilt.

Because a person is presumed to be innocent until proved to be
guilty by a competent Court of law. So far nothing has been
proved by the department against the appellant. Till today the
appellant is innocent in the eyes of law. Departmental
Promotion Board fell into error by not recommending the
appellant for promotion merely due to the pendency of a
criminal case enquiry, hence the valuable rights of the appellant
has been infringed.

Because the august Supreme Court of Pakistan as well as
different High Courts have clearly given the verdict in the
subject matter that the pendency of an inquiry or even a
presence of a minor penalty cannot come in the way of
promotion of a civil servant as it is the right of every civil
servant that he be considered for promotion along with his
batch mates. It is pertinent to mention that in working paper, the
appellant  along “with his other batch mates have been
recommended for promotion on regular basis.

Because the amended service appeal is filed on the directions of
this Hon;able Tribunal when the departmental appeal of the
appellant  DATED 18.01.2018 WAS DISMISSED ON
08.05.2018 COMMUNICATED ON 22.05.2019 after the
lapse of 90 days. ‘
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It is, therefore humbly prayed that, the service appeal
may kindly be acccptcd as pr dycd for.

Gt \m

ARTAJ ANWAR
Advocate, FHigh Court

Through

AFFIDAVIT

I, do hereby solemnly affirm and declare on oath that the
contents of the accompanying Amended Service Appeal are true and

correct to the best of my knowledge and belief and nothing has been

DIPONJ ;

concealed from this Hon’ble Court.
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BEFORE THE SERVICE TRIBUNAL KHYBER

PAKHTUN KHWA'PESHAWAR

/2019

C.M. No.
Amended Service Appeal No. /2019
MOhSin AL KRAN. ..o eeeoee e Appellant

VERSUS

Govt. of Khyber Pakhtunkhwa through Secretary Mineral;
Civil Secretariat, Peshawar & others............... Respondents

Application for interim relief to the effect
that, till the final decision of the final decision
of titled appeal, the respondents may
graciously be restrained from filling the post

of Deputy Director Mineral (BPS-18)

Respectfully Sheweth: ,

1.

N

That the above tilted service appeal is being filed before this

Hon'ble Tribunal, along with instant application.

That the facts and ground of main appeal may kindly also be

considered as part and parcel of this application.

That the applicant/ appellant has got a good prima facie and

arguable case and is sanguine about its success.

That the balance of convenience also lies in favour of the

applicant/ appellant.

That if the relief as prayed of in the heading of the
application is not granted, the very purpose of

accompanying appeal will became infructuos and the

appellant would irreparable loss.



It is, thére‘l’ore,-respectfully prayed that on acceptance
of this application; the respondents may graciously be
directed not to fill the post of Deputy Director Mineral

(BPS-18) till the final decision of the titled pcutlon

Appclldn i ! &
Through
ARTAJ ANWAR

Advocate High Court

AFFIDAVIT

I, do hereby solemnly affirm and declare on oath that the
contents of the accompanying Application are true and correct to the

best of my knowledge and belief and nothing has been concealed from

this Hon’ble Court.
G R '
. 1N
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L WORKING PAPER FOR PROVINCIAL SELECTION BOARD.
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Denartment DIRECTORATE GENERAL MINES AND MINERALS KHYDER PAKHTUNI(H\NA

': {GOVERNMENT OF KHYBER PAKHTUNKHWA MINERAL DEVELOPMENT :
x DEPARTNVIENT). ;
1t | Nomenclature of the Post/Basic Scale B Deputy Director Technical 55113 R !
2. [“Service Graup/Cader . Mines and Mincrals T T e b
3.” | Sanction strength of cade o o B post T
g e e P e T
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-- 'i-v) : No ol vaeanvies, in each Caluspiony ' 7 pu;\-l-;. <o . . o
o ), How did the vacancy {ies) unider The Pinanee Depditmest fuis aealed .
i Promolion quota accrue and since | Two posts of Deputy Direclor Technical (B35-18) During he
s When?

linamcial yisar 2016 17 ammd due 1o tetisement of the ingunmnd
and pramotion, these posts Bave becoie with elled o
01/01/2015,04/04/2015,26/08/2015, 01/04/2016 and

L . ’ 20/06/2017( Annexure- LIV, V & vi. e
“Recruitment Ruies, By Prcmuotion on the basis of seniority- cum- -litness, from
amongst the Assistant Directors (Technical)(Mining ‘; ;
Cngineer)/Geologist/Assistait Directors (Royally) with at \¢ .
least live years service as such. ' g
, — (A“""*ufc-"’"l o e+ e e e
T - ';In)'-:_—_ illcqulwll umrm ol service 4 S-yewsservice RN
vili} Whether Lo be womo(cd un Tlu. ufﬁccls in “Pancl ol olficers for consideration” at
| Repular basis or appointed on $.No. 01 to 06 having the requisite length of service may
- Acting charpees basis, be promoted on repular hasis. While the oflicer at $.No.

07 of the same panel having, short lenpth of service aboul
04 months may be promoted on acting charpe bosis as
per Rule:0Y of part-l of appointmaent, promotion &
transler Rules-2011.[ESTA CODE revised additjon- 2011]

" 1x) Mnmi}‘j_o_u&.’}iiu‘f[':, il any. Not appllc*lbk. e o
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. . SULJECT. PROMOTION OF ASSISTANT DIRECTOR BS 17 TO THE POST OF
’ DEPUTY DIRECTOR MINERAIL BS-18.

sSecretury Mines & Minerals Development apprised the Board that dug to -

Creabion actirement and promotion, seven (07) posts of D(.puly Dircclor Technical BS-
e IX Give Iy gy vaeant,

1 d -
Vecumbing b servace rales the post s required to be filled s under: -
"Ly promotion, on the basis of seniority cum fitness, from amongsl the
Assistaint - Direclors (Technical)  (Mining Engincer)/Geologist /Assistant
Directors {Royalty) with at least five years service as such,”

.d

The service record of the officer included in the panel was discussed as
Iothows - '

P lb .NOINANE ' OF|RECOMMENDATIONS OF THE BOARD.
o OFFICER ‘ ,

II ). f\h".‘;ll'il.j Ahma is icth i 7
|

His date of birth is 18.04.1970. He joincd government|
service on 18.12.1994 and was promoled (o BS-17 on
20.12.2008. No cnquiry is pending against hitn. lis service
record upto 2016 is generally good.

‘The Board recommencded the Olfficer for promotion lo the

post of Depuly Dircctor BS-18 on regular basis. [e will be

on probation for o period of one year.

Pl IMe Sher Ayaz 0 Jiis date of Tihirth is 20.05.1961,

: ' ‘ service un 13.09.1982 anfl was promoted o 3817 on
. 20.12.2008, The Sceretary Mines was directed w inform

the enquiry Officer Lo speed up the

T, subrnit report at the carliest,

e joined povernment

instant enguiry and

3. Mubammad{His date” of birth is 19.01. 1986, ned

1

! Ihie Board récummended to deler liis promaotion.

. He juined government
1

, Zaodlatal Khaae nervice on 19,12,2009 in $B35-17,
l .

L]

|

Nou cenquiry is pending
against him. 1Hs service record upto 2016 is generally good.

Ihe Board reconumended the Oflicer Tor promotion to the
postof Depuy Dircclor BS-18 on regular basis, tle will be
on probation fol(;fp_eriod of one year.

i 1M| “Mohsin AlilHis date ol I;ir\%;b 15.05.1984. lic Jmn:\—(n-_ovcmmcnt
lelum ‘ service on 19, 182009, in Bpu?, -\Ac.:.'uulup o Mineral

srmre e 8 g o sy o 0 cmad
,
]

T -

Craae e .-...o\—. e .--

~~\

\..



My, Inhilag

lh‘;ih:t'm

chman

Alimad

Development department a case is under

hint in Eltisal: Courl.

/3

/

1

‘e Board recommended to defer his promotion.

srouess apainst
b 4

\\‘\

SCT

pending apainst him.
penerally goud.

e Board v

pust of Depuly Dircclor BS-1R on
un probation lor a peri

Tis date of birth is 00
wvice on 19.12.2009 in BS-17.

minor penalty of censure on 28.09
His service record uplo 2016 is

He has
2015

ccdmmcnded the Officer for

reputar
od of one ycar.

01.04.1962. He joined government

04.1986. He joined government

Lbeen imposed a
. No cnquiry is

promotion Lo the
will be

bhasis. He

'/l;.GZIGr-G?i Pin

Frayal

this date of birth is
service on 10

12.04.2012. According
he is includert in Ehiisab Court

pending against him.

‘'lve Board recom mended

01.1991 and w

Lo Mineral Dcvelo

to defer his pro

as promotcd 0 BS-17 on

pment department

case and an engquiry is

rokion. ‘

L

1987. He.

joined’ governmen

“urlilis dale of

Girth is 27.02.
2013 in BS-17.

He has not yet complcted

service on 21 .02,

prescribed lenpih of se
hun.

. fpending against
generally good.

‘Thic Board recco

st of Depuly Dircelo

rvice for promo

mmendgd the Officer for appol
HS-18 on acling chinrge busis.

——

pou

3 B

- . \ .
His serviee record:

‘ion. No cnquiry is

upto 20106 is

atment to the



/7
| - : F
L2 e i,
S VIR
R "BLE \Q};ﬁi}
77 HONBLE CHIEF MINISTER KHYBER PAKHTUNKHWA, '3
‘- | PESHAWAR. ey
Y.
s

THROUGH PROPER CHANNEL

DEPARTMENTAL APPEAL AGAINST THE ORDER
NO. SO(E)/MDD/2-4/2017 DATED PESHAWAR
JANUARY 05, 2018 WHEREBY THE APPELLANT
“ HAS BEEN DEFERRED FOR _PROMOTION DUE
i+ TOPENDENCY OF A CRIMINAL CASE.

. PRAYER IN APPEAL:-

BY ALLOWING THE INSTANT APPEAL AND
' DIRECTING THE  COMPETENT AUTHORITY TO
CONSIDER THE NAME OF THE APPELLANT FOR
PROMOTION TO THE POST OF DEPUTY DIRECTOR
(BPS-18) DIRECTORATE GENERAL, MINES AND
MINERALS, KHYBER PAKHTUNKHWA PESHAWAR
ON REGULAR BASIS, W.E.F FROM 05/01/2018,
IRRESPECTIVE OF PENDENCY OF CRIMINAL CASE.

. RESPECTFULLY SHEWETH;

Appellant submits as under:-

" ! FACTS OF THE CASE:-

1. That the appellant Mr. Mohsin Ali Khan
was appointed as Assistant “Director

through Public Service Commission on
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Mincral department.

That  throughout appellant  service;
appellant vorked efficiently. No complaint

by any person exists against the appellant.

That workinrg paper of ‘Provinc_ial Selection
Board was prepared for promotion to the
post of Deputy Director (BPS-18), whereby
the name of the appellant is included in
the working paper. It is pertinent to
mention that as per the working paper, the

appeliant ~along with other ofﬁcers ' have

~ been recommended to be promoted on
‘regular basis {working paper marked as
" Annexurc “B”).

That meeting of the PSB for the promotion

of Assistant Director to the post of Deputy

Director Mineral (BPS-18) was held on

28/12/2017, whereby without lawful

justification, the PSB deferred the case of

the appellant for pfomotion due to.

pendency  of an Ehtisab Courl  casc

(Minutes ¢! mecting marked “C”) -~

That [eeling aggrieved: against the
impugned order, the instaht appcal is filed
before your. honour for [favorable
consideration inter-alia = on  following

grounds:- (Impugned order Annex; “A")

3



GROUNDS:-

A) That Ehtisab casc is pending in the court '

again appcllant including others. Formal
" charge was framed by the courl on
26/05/2016, and so far the statement of
only one witness has been completed. In
reference fourteen witnesses have been
mentioned by the prosecution which also
indicates that conclusion of the case will
consume sufficient time. The appellant will

be deba.pred from benefits of promotion for

such a long time without proof of any guilt.

That a person is prestllrned, to be innoéent
until proved to be guilty by a competent
court of law. So far nothing has been
proved. by the department against the
appellant. Till today the appellant is
innocent in the cyes of law. Decpartmental
Promotion Board fell into error by not '
recommending the appellant for promotion
merely due to the pendenc_y‘ of a criminal
case, hence the valuable rights .of the

appellant have been infringed.

C) That August Supremec Court of Pakistan as
well as different High Courts have clearly
given the verdict in the subject matter that
the .pendency of an inquiry or even a,

‘presence of a minor penally cannot come
in the way of promotion of a civil servant

as it is the right of évery civil servant that

LI S
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that in working pener {Annex “B"), the
appetlant along with his other hateh males
have been recommended for promotion on

repular basis, {Annexed as “D” Lo “Ie.

IN VIEW OF THE ABOVE, IT IS HUMBLY
PRAYED THAT ON ACCEPTANCLE or TIHE
INSTANT APPEAL, DIRECTIONS BLE GIVEN TO

o T CONCERNED AUTHORITY TO CONSIDER
: v APPELLANT  FOR  PROMOTION — ON

REGULAR BASIS TO THE POST OIF DEPUTY

- ' .
; : DIRECTOR (BPS- 18) MINERAL W.E.IY 5/()1/”()18.'

(MARKED “A”).

Pc:;h'.\w:u' datecd: 1870172018 GDL%, M\r
' ' APIELLANT
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TO, : ' - e '\s//. ,
' : :/%Ei 7
The Dircctor General, _ _ . /’ ;’(,TH/;,’)
- Mincs and Minerals, Khyber Pakhtunkhwa, &;. -
Peshawar, .
_'I’hrough:-' TProper Channel
Subject: APPEAL_OF MOHSIN ALI KHAN BEFORE THE HON'ABLE CHIEF

. MINISTER KHYBER PAKHTUNKHWA, PESHAWAR.

Kindly referred to the subject above and to state that the undersigned filed appeal
" against the order No. SO(E)/MDD/2-4I2017 dated 05-01-2018, whereby tﬁg'appellant has been
deferred for promotion due lo-pcnding of criminal case =fd=imeariFn on 18-01-2018, but since

then no dccision or any information has been communicated to the appellant.
N

It is therefore requested to kindly forward my application / reminder to the

Competent Authority for further necessary action please.

MOHSIN ALl KHANSZ




To,
" The Dlrector Generai,
‘Mines and Minerals, Khybcr Pakh!unkhwa
Peshawar,
Through:- Proper Channel
Sui:jcct:

. APPEAL OF MOHSIN ALY KHAN BEFORF THE HON'ABLE CHIEF
MINISTER KIIYBER PAKHTUNKIIWA, PESHAWAR.

3

Kindly referred to the subject above and to state that the: undcrsngned filed appeal -

agamst the order No. SO(IZ)/MDD/2-4/20I7 da'nd 05-01-2018, whcreby thc appcl!ant lms been

deferred for promotnon due to pcndmg of criminal case 2B8=imygiry on 18- 01-2018 but smcc

. lhcn no decision or any information has becn communicated to the appcllant

It is therefore requested to kindly forward my application 7 reminder 1o the

Competent Authority for further necessary action please.

Assistant Dirt lor(chh),
HIQ {fice, Peshawar.



Peshawar. :
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N ' : : ..........Petitioner§
I - 'VERSUS , ;

1. Govt. of Khyber Paki: itunkhwa Secretary’ Mineral;

Civil Secretarlat, Peshiawar, . ;

"\ ' 2. Chief  Secretary (Cs), Se.cretarlat,-: Khyberj

' PN [x Vg
_ﬂé Y )9,

e e e e

. ~
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BEFORE THE HONOUFR.ABLE PESHAWAR HIGH
R COURT BESHAWAR . .-

~ W.P.No. /2018

1.-Zahoor-ud-Din, - Ass.,tanl‘. Director Min.eral; Kp’
Peshawar, , S

2. Mohsin Al Khan, Assistant Director Mineral, KP

Pakhtunkhwa Peshawar,

[y

. 3. Chlef Minister's KP in the capacity of Appellate
. Authorlty under Kp Departmental Appeal Rules;

1986, Chlef Minister's Secretariat, Khybelj
Pakhtunkhwa Peshawur. .

4. Provinclal Selectlon rioard for promotlon of Mineral

"~ Development Officer;’ Assistant Director (BPS-17)
to Director (BPS- -18) through Chief Secretary, CS
Secretariat, Khyber P.thtunkhwa, Peshawar.

_ .....Resp'ondents

eI el T

WRIT PETITION UNDER ARTICLE o
199 OF THE CONSTITUTION OF

ISLAMIC REPUBLIC OF PAKISTAN,
1973

TR T
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- RESPECTFULLY SHEWETH:.. - T8

1. That petitloner No.1 was lnltlally appomted as
Royalty Inspec‘tor on 16:01.199] on regular basls
in the department and was later promoted to the
post of Asslstant Director on 12 04.20
and posted as such in Mineral
Department at Peshawar.

12, servlng
Development

: ; L
2. That petitioner No.2 was appolnted as Asslstant
Director through ‘Public - Service Commlssion on
13.12.2009 on regular basis in the Mineral P S
Department, ' . L 1"

3. That throughout petltloners service, petltloners

worked efflclently! No complaint by : any person
exIsts against the petltioners,

v

4, That working paper of Provincial Selectlon Board : ’:"

was prepared for promotion to tzhe post of Deputy | N

Director (BPS -18), whereby the name of the

n ‘ ' petitioners was included In the warking paper It IS RN e
T ' pertinent to mention that as per the: workIng
- paper, the- petltioners alongwith other. off‘cers

have been recommended to . be promoted on

regular basls (Copies of working : paper are
Annex “B")

!
‘5. That the meeting of the Provincial Selectlon Board :
for the promotion of Assistant Director to: the post : o
of Deputy Director Mineral (BPS-18) was. held on R
28.12.2017, whereby without lawfu} Justlﬂcatlon,
. : o the Provincial Selec:tion Board deferred the case of

I AR TR
(7 Y, SR
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: Sy L WS (e
" the petitioners for promstion due to pendency of “¥
‘ : the Ehtisab Court case, (Copies of minutes of
* - thé. meeting are.l-'\rjn'ex “cT) :

6. That the petitioners filed departmental appeal%
dated 18.01.2018, which is dispatched through
proper channel through coverlhg, letter dated

- 19.01.2018 & 23.02.2018 to the respondent No.1,
but not responded so far. (Copy of bo.th?
departmental appeals alt:mg\;rvjtl'li both?

B covering letters are Annex “D") :

e

7. That finding ~no other efficacious: rémédy, fhef
R\ g  petitioners approach this hon'ble . Court for.
: following grounds:- ’ ' :

GROUNDS |

A. Because as per leg'al advice/ oplnion of the Kh\yberf \‘f ;
Pakhtunkhwa Law Department dated '21.07.2’016,;
. ©©~ promotion of a Civil Servant cannot be ‘deferred
’ due to pendlng'-disc!pllnary preceedings; hence,%
deferment of the petitioners from.pror‘njotllgn tbf =
BPS-18 Is il!egal-an_d Is against the-:olélnlén/ Iega!:' L
advice of the Law" Department. (Copy bf.legal'

advice / opinion of Law Debarment :s .-'.5
Annex“E") : : ‘

B. Because as per Para-4'g S of the ins;truft:tlons of

the Estabilsh'ment. .Department -dated 2006,5 = ' : :
promotion of a Civil Servant cannot be. deferred on

‘ account of pending ‘departmental :
~— ) : . hence deferment of the petitioners fro
' ‘ to BPS-18 is lilegal

proéeedlngs;

m promotion
and against instructions of the

RELEE
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’ N
. Establlshment Department (Copy of the Para: 4
& 5 of instructions are Annex “E™)

4,4

t)‘

//

(’

.Because as per 2000 SCMR 645, PLJ 2015
Lahore 24 (DB), PLJ 2015 Lahore 45 and
2009 PLC (Cs) 40, promotion of a Civil Servant
cannot be deferred due to pending departmentai
proceedings against the Civil Servant hence~
deferment of the petitioners from the promotion to
BPS-18 Is agalnst the judgments of the ! Superior

Courts. (Copies of the judgments ib:d are
Annex “G")

. Because there is no bar for stoppage/ deferment
of promotion of the petitioners on: ground of

pending Inquliry as petitioners are to be presumed .
as innocent unless proved gulity.

. Because the alleged so-called lnquiry anlnItIated
on-15.09.2017 against thirteen persons lncludlng
the petitioners. According to notlﬂcat!on,,the sald
enquiry was to be completed within 30 days, the
Inquilry has not been concluded and ls still in
progress for more than four months with no
completion in sight te ascertain the truth It Is also
pertinent to mentlon that’ against: the same
charges an FIR has been lodged aga!nst forty ﬂve
persons excluding the petitioners. Pet::tloners are
not charged In the FIR, which also’ shows the
innocence of the petitioners with regard to the

charges. (Copy FIR, charge sheet in Reference
No.4/2016 is Annex “H & I")

. Because Ehtisab case ls pending in the Court
against the petltioners ‘Including others. Form;al

l /#// /’b .
t .
/@&(\ \\‘ R R
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.Because a person is presumed to be lnnocent until

. Because the august Supreme Court of Paklstan as

-

charge was framed by the Court on 26, 05 2016‘
and so far the statement of only one wltness has
been completed In reference fourteen wltnesses'
have been mentioned by the prosecutlon, which
also indicates that conclusion of the case wlll R B
consume sufficient time. The petltloners will be . L
debarred from beneﬂts of promotion for such a
long time without proof-of any qulit.

proved to be gullty by a competent Courl: of law,
So far nothing has been _proved by the departmenl: R S &
against-the petitioners. Tlll today the petltloners

are Innocent In the eyes of law. Departmental
Promotion - Board fell into  error by nol;

recommendlng the petitioners for promotlon
merely due to the pendency of a crlminal case
enqulry, hence the valuable rights of the
petltloners have been Infringed. .

well as different High Courts have clearly ngen.
the verdlct In the subject matter that the
pendency of an Inqwry or even a presence of al
minor penalty - cannot come In the 1way of
promotion of a clvil servant as It Is the ! iright of;
every “clvil servant that he be cons!dered for::
promotion alongwith his batch mates It is
pertinent to mention that in working’ paper (Annex b
“B8M, the petitioners alongwith his other batch:

mates have been recommended for. promotlon oni
regular basls

Pouhaw“ R Gou

1
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-ea2rller been flled by the petiti

" LIST OF BOOKS

1. Constitution of Pakistan, 1973

2,
VLR

) L - s
- s . . ,., P
; 7. gl o
. ‘ N P25 by
. s - ., ) Y
. e
. ) :

It s, thgrefore ‘humbly préye& fhat, 6n§7
acceptance of this writ .petition, the respondents
may kindly be directed to consider petitioners for,
promotion to BPS-18 (Deputy Director Minral)
from BPS-17 (Assistant Director) by ‘deciding
departmental appeals strictly In accérdahce wfthf

Law Department opinion dated 21.07.2016, Para-; :
4.5 of the Instructions of the Establishment .

Department, Superior Courts judgments 2000
SCMR 645, '
2015 Lahore 45 and 2009 PLC (CS) 40, Civil
- Servant Act, 1973 and PMS Rules, 2007 within
‘shortest possible time please, S :

- INTERIM RELIEF

By. way of interim relief, it is, prayed that, " the
respondents may graclously be directed not to fill the

- post s of Deputy Director idineral (BPS-18)- tiilg;the finaf’

decision of titled petition.

H :
1 . -
. f
1
]
H

Petitioners: *. |

Through : . k

Amjgd AlifMardan)
Adv L B

R | ‘ L Supreme Court of: Pakistan!
- . CERTIFICATE : :

It Is certify that, no such like writ petitlori has
oner before 'this Hon'ble
Court, : ;

Adyocate .

2. -"Qther case laws as per need, ! '

REL NI I.l

PL7 2015 Lahore 24.(DB), PL]
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JUDGDIENT SHEET
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

., Writ Petition No.1284-P of 2018
: With Interim Relief

JUDGMENT

Date of hearing................. 22-03-2018...

ooooooooooooooo

Petitioners: (ZAhoor-ud-Din and another) by Mr. AmJad Ali
(Mardan), Advocatc, '

Respondents:(Government of Khyber Pakhtunkhwa and
others) by Mr.Wagar Ahmad Khan, AAG.

- M ok ok ok

YAHYA AFRIDI, lC.J.- Zahoor-ud-Din  and

another, petitioners, © seek the constitutional , "

v

jurisdiction of this Coust, praying that: .

“It is, therefore, humbly prayed
that, on acceptance of this writ
petition, the respondents may
kindly be directed to consider
_ _ pelitioners for promotion to BPS-
—~ - : : " 18 (Deputy Director Mineral) from
S Co o BPS-17 (Assistant Director) by
deciding departmental appeals

_ _ strictly in accordance with Law

B L ' Department opinion dated
o - 21.07.2016, parad.5 of the
Instructions of the Establishment
Department, Superior Courts
Jjudgments 2000 SCMR 645, PLJ
2015 Lahore 24(DB), PLJ 2015
Labore 45 and 2009 PLC (CS) 40, -
Civil Servant Act, 1973 and PMS
Rules, 2007 within shortest

possible time please,”




2. . - In essence, the grievance of . the

+_petitioner is that the ciépartmenml appeal of ‘the .
petit-i‘oners is penciing adjudication. before the.
‘rcspondenté.

3. " The appeal of the petitioncrs is-stated to

be pending befox_‘e ?the worthy SeCrctgry Mineral,
- Govermment of Khyber Pakhtunkhwﬁ, Peshawar/ ’ :

respondent No.l which requires to be decided. The

petitioners are directed tc appear before the worthy

o . Secretary Mineral on 29.03.2018 at 10.00. AM.,

Surely, the petitioners should be p;oﬁdcd sufficient
opportunity to plead their case. Thereafter, the - "

worthy Secretary is to decide the matter wuhm thirty

Y . oy .
M; days. In case, the relief sought -by the Peﬂtxoncrs
i cannot be granted then reason in writing be recorded

.
L

[Py
FAELAPY

for the same, and copy thereof be transmitted to t_he-

worthy Director, Human Rights Cell of this Court.

hak’ A

, “The worthy AAG salso undertook to ensure that the

R YT
Ly ]

-
cen




~ o "appeal of the petifioners pending before respondent
No.1 is decided within the given time.
This  writ -petition is disposed of,

R : - accordingly. | -
3¢ ‘ . o { -)'_ [)

‘ : Announced;: - ,C"/\JU?/
Dt.22-03-2018. : £ JUSTICE

shnwnr Hut"‘ HAPINCY)
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) . : { ARRUAMENTARY AFFaIRs & o
. . AN RIGHTS DEPARYMENT
. e : NG SO[OP./L0/5-6/2012v0Ln Yty
' Y g - : - DAYID: Pesu; yye g,nuw, 2016 9~4
To ' o - ’ )
The Secretary to Govt of Khybar Pakhtunkhwa,
Public Hoalth Englnooring Departmeont, .
- Subject: . ADVICE EGARDING IMPLEMENTATION OF
. REC Q.MME.N_QAIIQM._QE_._’EHE__D-EEABIM_E_NM_I,'
Osar Sir, . a o
_ ; I am directed 1o . refer o your Departmeat's letter

No.SO(E.uﬂ)IPHEDH-1/201BII.R Karak duted 18.07.
noled above and lo state that In accordance with-
Policy, 2009 promotion of a civil servant w

para-IV of the said policy if disciplinary or Departmenta) proceedings are
pending against him. Whereas, the Supreme Court of Pakistan in jts
Judgemen!, 2000 SCMR 645, declared that " Hars fact that soms disciplinary .
-procecdings ware p:m?lny against the resgondent was not « sulflelent ground to stap the -

promotion of Civil servanl, Howsver, It would not dakap the Authoritios to cantlnva with

disciplingry proceading against the Civll servam, If any. Justly, lairly and sccordance with ‘

law” Similarly in other decislons as cited, Mﬁi 2007 PLC
{CSY 738, 2007 PLGC (CS) P-4, which allows the promotion of clvil sarvant

even some disciplinary proceeadings are pending agdinst the: civi! servant,

the promotion case/ notlfication of civit sarvant cannot be deferred

.- due'to an anticlpated formal Inquiry which is tan
..u'dvanc‘o. ' '

':’2. ,

2018 on the subject
para-V of Promotion
Il be deferred In addition to

+

Henco,

tamount to punishment in

So, in light of Judgement of the Suprema Court It seems that

' "_"-.'5'";{-..1h'v.~ Promotion Policy is deficient on the point and needs o be updated in
-:;; o hne with the Supreme Court Judgement as the dacision of the superior
Y
-\

; Court always have over-riding effect on sub-
a2 '."_‘—, policies. '

.ﬂ:}\ "'1“' T , ,m'ﬁi,\fours Falthtully,
|

ordinate legislation and

'gp il

Secllon Otficer (Opinion.Il
Endst: of ovon No. & date, -
. Copy forwarded lor information to :.

1./‘!r',ho P.S to Sacratory Lovs, Dopurfm:nt.
-2 ho P.S to Socrslary Esloblishment Doporimaent for Information,
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Performance Evaluation :Repart plays: an important role in ‘K -
eer planning of a Governmérit servent. It is the most frequently used &
cument in the service record of'an employee: The: Government servants, °
m?mng and Countersi'gxﬁng _bqfﬁcqts{ ,ai'gr‘,e;s'gg)dsiblé.to initiate, complete
i maintain PERs of their subordinates in‘accordance with-the. prescribed
%" rocedure and in stipulated Periodof. tinie. -For conipletion of this task,

- they need approved guidelines and ihstrictions, . . -
5;,; : . A compendium_ of.. “Instruction’ on f‘;Rc_’ﬁfoitipaziCe'.ﬁEvaiuéﬁoq',..~

w1t -Reports™ was last compiled and ﬁhbli}hg:d-ih_’&g ybgr.ZOOO..However,‘ on: -

! -, introduction of 'the. Local ‘Government Ordinance * 2001, . District
“+. Governments were established and ‘powers of appointiient; promotion and -
.t transfers in respect of 'GOchhme;itj;'sqz‘yﬁh;s'..i_n'f_.._B-S.-l' to, BS-15- were -
miov.delegated to District officers. ‘Conscquently the Réporting "Officers and-
i¢.r: Countersigning Officers in’.respect-of _many, émployees ' were Changed
%, ‘which necessitated amendments in the:instrisctions; Ttie instructions also 0
”nccdcd _Streamlining and upd}i_l'lox}' Wh1<:h .tn,é?%:ssi'tg.tcd_ their - fresh .
v publication, S e AL : B
o _ -+ A committce headed:by: Mr. Muhammad’ Hamayun Khan, Special ..
;Sl‘.' -Secretary Regulation, Mr. A}_chdr"lﬂhag;{]:)éppity[Sﬁgretﬂry"(}iegzﬂgtion-lll) .
’;n“,,md }\4:, Muhammad 'Junﬁl‘;SgptiOn: ‘Officer '(‘S%rqt)ﬁstabl}%ment &
xpAdministration’ Department;' . ‘réndered ., apprecidble  services'
3

gicontribution to  update _these: - instructions. ;- Without  their efforts, ~
grcompilation of this .competidiuim ‘ of., inStructions. ;would: have not been
Ampossible. The new edition of instructions will greatly help and facilitate the. o
¥ Reporting Officers as well"g;:ipé--'cpﬁnﬁtngsigzgibglggfﬁébr‘& to:evaluate the |

g performance and conduct OF: theit -;Sﬁbé?ﬂi.i;iltes.bbjcéﬁ_vely and ‘in" a ..
g realistic manner. I e

& ¢ ', Suggestions, if any,.far improvement. in .this compendium of
%&inCﬁom would be Wd"fo_n?e:d‘,w-.aép;.ﬂ;'&?iated ‘which may be addresscd
13500, the Secretary Establishment.Govémment of NWFP, Civil . Secretariat,
f“g??gmwarorfaxcd on 091-9210447,. =+ “. * AT

O“"‘HT -
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be qonSndmpd as adverse in the" casc of ‘an of‘ﬁcer who fulfills the .

condition of length of service for promotion t6 the next hlgher(
grade and should be a.ommumcated to hum

. (iii) It has been: decxded that lf an ofﬂcer lS adJudged oo
unfit for continued retention‘in serv1ce~such an entry should A

be treated as adverse. and should be commumcated to the.
officer concerned.

4.4 Un-finalized Departmental Proceedmgs:-ln the Case ,
of an officer against whom. departmental proceedings are in- i
progress, no mention-whatsoever should-bé-made about it in his E
Performance Evaluation Report.. Only when such proceedmgs

have been finalized, and the "punishment,” if any, .has been
awarded/exonerated should ‘be: Mentloned in his Evaluation
Report In such a case complete ‘copy of the final order may be-
-plaped as is usually done, on his: Character Roll

/4 .5. According to the mstruct:lons (v:de Para 4.4) no mentlon'

should be made in the Eva}uauon ‘Report . of a Government-
Servant, of the departmental’ proceedmgs ‘which may be in
prqgress against him, -unless .such" proceedlngs have been.
/ﬂnahzed and the pumshmen*—‘if any, has ‘been. awarded.. There* .

~fis no bar to a Government- ‘servant. bemg consadered for-, =
promotton durmg the." pendency -of departmental proceedlngs .
against him. However, in such cases, a’copy each of the. charge
sheet and the statement of allegatrons should be placed before
the Provincial Selection: Board or the. Departmental Promotiorr .
 Committee, as the .case may.-be vide' Establishment Division’s "’
'0.M. No. 2/20/67-D.1., dated the 13" November, 1967 (printed .4
at S.. No. 118 .of chapter vV, of..the Establlshment Manual
Vo!ume 1, Reprmt 1968 and page 615 of ESTACODE)

4. 6. According to _the." nstructions contained’ in the R
_Establishment Division’s . letter: No. -9(1)/58-SE.III, dated the 8%
May, 1958 (Para-4.4) .ro mention whatsoever can be made - §
about a .departmental inquiry pending agamst an officer in the- =3 .
Evaluation Report. However, thére should Be'ho harm.in making | 4§ :

as mention about a criminal’ cas pendmg agamst an officer. m:'
hls C.R. K

4.7 Eva/uat;on Report. If chere are any adverse remarks m‘..'
the Evaluation Reports pr pared by NIPA and Adm!mstratlve ot
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Jedpement

!
l. the appeal of the Inspector-Geraril of Police against the order of the Punjab Service Tribunal, Lahore
~in .Appcal No.3097 of 1997, made the following obscrvationi—

' "5, We have iseard the lcamed counsel for the petitioner Dr. A.Basit lcarncd senior

counsc! for the responacnt/caveator and peruse¢ the available material on record. The

“Fribunal was right in holding that the respondent had not been promoted by supcrseding any
officer scnior to her: She was cntitled to be promoted from the date her A juniors were
promotcd. There was no salid rcason not to consider her casc for promotion as DSP as above. -
‘Ihe mmpugned order appears 10 be just, fair and cquitable. Mr. Ghuman was unable to

substantiate his plea thar the impugned order suffers from any illcgality. Be that as il may, no

_substantial question’ of public importance is involved to warrant interference in these

* .« proceedings.”

-

bove order passcd by this Court. The respondent thercfore,
f her grievance. The contempt application was also filed on.
-25.1-1999 wherein notice was issucd to the petitioner, who took the plea that the respondent could
not be promoicd as some disciplinary proceedings had been initiated against her. The contention was
repelied by the learned Judge in Chambers vide the impugned order, dated 27-9-1999, which is to the”

Tollowing c{feet:- .

4, The petitioncr not implemented the a
approached the High Court for redress ©

i

’ “The lcamed Advocate-General says that the petitioner has been suspended {rom
" service and as such the question of her promotion does not arise. The learned counsel for the
o i petitioner has, however, placed on record, a copy of the order, passed by the Punjab Service
>4 I Tribunal on 30-8-1999, whereby the order of suspension of the petitioner has been suspended.
| That being so. there is no hurdle left in the way the respondent for implementation of the
' orders passed by this Court. The needful shall now be done within onc week from today failing

which coercive process shall be issued against the respondents. "

$. The leamed Additional Advocate-General, Punjab submitted that the High Court fell into error by
not considcring in truc perspective that the disciplinary proccedings have been initiated against the
respondent and, therefore, there was genuine hurdle in the way of petitioner to promote her in .
~ accordance with the orders passed by the Supreme Court 2s well as the High Court, -

6. We arc afraid that the mere fact that some disciplinary proceedings are pending against the
= ‘rcspondent is not a sulficicnt ground to disregard the order passed by this Court. However, we may
‘clarify that promotion of the 8 respondent as DSP will not debar the petitioner to continue with the

' _disciplinary proccedings against the respondent if any, justly, fairly and in accordance with law.

i
N .

_ 7. With the above obscrvation, the petition is dismissed and lcave to appeal declined.

" M.B.AJZ-33S . Petition dismissed.
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\(-n) Civil service--- .

v

* (b) Civil Service---

- (&) Punjab Civil Scrvants Act (VIIT of 1974)—-

' Zarar Khan v, Government of Sindh and others PLD 1980 SC 310; Captain Sarfraz Ah.mnd Mufli | |

[Lahore High Court]

Before Ilafiz Tariq Nasim, J
MUIIAMMD AFZAL KHAN : . £
Versus

.l
GOVERNMENT OF PUNJAB through Sccrctary to Government of the Punjab, C&W
Department and another ' ‘

e v

Writ }"clition No0.5857 of 2008, decided on 20th June, 2008.

e
SRPRELLNE AT

--Prfomotion cannot be claimed as matter of right---Principles. v
A _ a :
The tivil servant cannot claim promotion as a matter of right, but it is an inalienable right to every

civil servant that he be considered for promotion along with his batch mates, if he fulfills eligibility
criteria,

—Promotion, consideration for---Meaning---Consideration for promotion means a just and fair
consideration and not as a matter of routine.

—-S, 8—Constitution of Pakistan (1973), Art.199---Constitutional petition---Promotion---
Non-consideration of petitioner’s case for promotion by Selection Board repeatedly on ground of
pendency of enquiry against him---Validity---Pendency of enquiry and minor penalties could not
come in way of promotion----Enquiry must be concluded within a specific period---Enquiry
proceedings pending against petitioner for an indefinite period smacked of arbitrariness and mala = %
fide—Hanging sword on head of a civil servant in form of pendency of enquiry would reflect only - 2
to deprive him of his lawful right of promotion---Treatment meted out to petitioner could not
sustain in eye of law---Consideration for promotion would mean a just and fair consideration and
not as a matier of routinc---High Court dirccted authority to place petitioner's case before
Sclection Board within spccified time, which would consider his case fuirly, justly and independent

of pendency of enquiry, if not finalized on day of consideration of his case for promotion.

&

TR O NEEY

v. Government of the Punjab and others 1991-SCMR. 1637; Maj. Ziaul Hassan, Home Sccretary

and others v. Mrs. Nascem Chaudhry 2000 SCMR 645; Ch. Yar Muhammad Durraina v,
Govemmcfu of the Punjab and another 1992 PLC (C.S.) 95; Sh. Muhammad Riaz v. Ciovcrrimcnt
of the Punjadb 2003 PLC.(C.S.) ?496 and Writ Petition No.2573 of 2000 ref. :

/972018 9:39 A
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{(d) Clvil Servicc-—-

‘ . NI
~—Promotion—-Pendency of cnquiry and minor pennitics against civil servant not a hurdle in way \¥
of his'promotion.

M'asood Ahmad Riaz for Petitioner.

Naecem Masood, -Asstt. A.-G. Punjab with Humayun Akhtar Sabi,

' Deputy Dircctor Legal for
£ Respondents. -

S e
% ORDER

= HAFIZ TARIQ NASIM, J.---The backdrop of this writ petition is that the petitioner being senior
5., mostExecutive Engincer BS-18 of the Communication Works Department, Government of Punjab
" was 'expecting his promotion as Superintending Engineer in BS-19 in the year 2003 but he was
dcfel-rcd. In spite of his deferment he remained in the field for five long years when again on
3 23-5-2008 the petitioner's casc of promotion was taken up by respondent No.l who prepared
< working paper and placed it before the Provincial Selection Board, who recommended for
deferment of the petitioner on the plea of pendency of some inquiry. The petitioner continuously

- persuaded for the redressal of his gricvance since 2003 but with no result and finally filed this writ
- petition with the following prayer:-- : :

"(I) Pctition may kindly be accepted with costs.

- 3 {n Rcspondénts may Kindly be directed to place the petitioner's case of promotion as

¢ Superintending Engincer in BS-19 before the Provincial Selection Board within a period of.
| one month positively.

(111} Respondent No.2 who is the Chairman of Provincial Selection Board mn
. be dircctcd to consider Petitioner's promotion casc fairly,
" influenced by the pendency of any inquiry.

y very kindly
justly and without being

(IV) Respondents may kindly be further directed to consider the petitioner for promotion as Cal
. Supcrintending Engincering in BS-19 from 9-7-2003 when the petitioner was cligible for . -
such promotion and when his casc was first placed before the Provincial 'Selection Board,

. (V) Impugncd show-cause notice dated 8-1
. kindly be sct aside,

-2004 and order of inquiry dated 5-9-2007 may

(V1) Petitioner may also kind)

; y be granted such other relief/reliefs to which he is found
- t  entitled.”

;. Learned counsc) for the petitioner submits that so far prayer No. V in respect of scliing aside of
show-cause notice and order of enquiry is concerned, he does not press the same and it be treated:
deleted from the prayer clause. However, the learned counsel argued the case in respect of other
prayers with vehemence and contends that the petitioner is being victimized with '
rather on extrancous consideration, with ulteri i

any action, which is based on mala fide ca

3912018 9:39 AM |




Judgement

’,

" penallies cannot come in the way of promotion. In the present case

= - specific time, Hanging sword on the heads of certai

" petitioner's promotion case fairly, justly and

: ~within two months and result thereof be ¢co

Further submits that mere pendency of enquiry cannot deprive the petitioner from his lawful right
of fair consideration for further promotion. Learned counse! referred Zarar Khan v, Government
of Sindh and others PLD 1980 SC 310, Captain Sarfraz Ahmad Mufti v. Government of the Punjab

and others 1991 SCMR 1637, Maj. Ziaul Hassan, Home Sccretary and others v; Mrs. Naseem . #.
Chaudhry 2000 SCMR 645, Ch. Yar Muhammad Durrajana v. Government of the Punjab and | °
another 1992 PLC (C.S.) 95, Sh. Muhammad Riaz v, Government of the Punjab 2003 PLC (C.S.)

1496 and a recent judgment in Writ Petition No.2573 of 2008 titled as Sanjida Irshad v. Sccretary
Health and others, in support of this contentions. . ’

3. On the other hand learncd Assistant Advocate-
of course is right of a civil servant but no ¢
Further submits that the petitioner's prom
Selection Board but duc to some cogent re
being a deferred case the petitioner's case s

General submits that consideration for promotion
ivil servant can ask for promotion as a matter of right,
otion casec was repeatedly placed before the Punjab
asons the petitioner could not be promoted. However,
hall be reconsidered in the forthcoming PSB's meeting.

4. Aréumcnls heard. Record perused. * -

5. There is no cavil from the proposition that the civil servant cannot claim promotion as a matter :
or right but it is also undisputed fact A that it is an inalienable right of every civil sérvant that he
be considered for promotion along with his batch mates when he fulfills eligibility criteria and it

must be noted that consideration for promotion means a just and fair consideration and not as a
malter of routine. .

6. 1tis well-established law laid down by the apex Court that pendency of enquiry and even minor

) the departmental L
representative, who produced the record did not disslose any penalty available in the petitioner's
record except pendency of enquiry. lowever,

whcn confronted with the sole question that how
much time it should take to finalize the enquiry, no satisfactory reply could be given by the .
departmental representative. : - :

7. Strprisingly keeping the civil servant continuously for a long period in facing certain enquiries’
and without concluding the proceedings for an indefinite period smacks arbitrariness and smells
mala fides when now a days there is a specific provision that enquiry must be concluded in a

n civil servants in the form of pendency of
wiul right of promotion, which can:be termed
bar on the part of administration to reach on
very civil servant if he is found guilty, when
ch like treatment, which is meted out to the

enquiry reflects only to deprive from their further la
an exploitation and nothing clse because there is no
logical conclusion and then impose penalty on that
this part of the administration is unfettered then su
petitioner cannot sustain in the cye of law,

8. In the attending circumstances, | hav
respondents arc dirccted to place the pe
Boafd within a period of two months

¢ no other option except to allow the writ petition. The
titioner's promotion case before the Provincial Selection -
positively from ‘today and the PSB shail consider the ~
particularly independent of pendency of enquiry if the
ration for promotion. The exercise must be concluded

thin 1 nveyed to the Deputy Registrar. J.) of this Court
writ'petition is accepted in the above terms. B ’ ) ourt The

same is not finalized on the day of conside

S.{A.K./M-Z‘l S/L Petition accepted.

3/9/2018 9:39 AM
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PLJ 2015 Lshore 24 {(DB)
[Multan Beach Multan]
Present: SRARID WAHEED aND SHAK KHAwaAR, JJ.
MUHAMMAD SALEEM--Petitioner : - .
versus .
GOVERNIAENT OF PUNJAB through its Chiefl Secretary :
and 6 others--Respondents - -
W.{» No. 14949 of 2012, decided on 15.7.2014.

. 1973-

--’- ft. 199--I'romotlon Poucy Rulos, 2010, R. $liv)--Promotion.-Defermont was ralsing on -
2 greditabllity und unblemished carcor--Poucy wus challongod«-Validity--Suporior Courts--clvll,. §\
Ayservant agailnst whom a departmental Inquiry er eriminal procaocdings wore pending was not an
ptoutcast for purposc of considuration of his

case for promotlon and there was no bar on his promotlon——Any policy of government includ:lng i
Promotion Policy 2002 of Government of Punjab cannot come in its way and has become.-
ndundxnt. (P.27]A & B o .

Mr. Muhammad Al Siddiqui, Advocate for Petitioner. o Wi
Bi:1.  Mr. M. Aurangzeb Khan, A.A.G. along with Saleem Akhtar Quresht sttnct Officer Co-Operatw'
ulw.n for Rcapondents No. 1, 2 and 3. e

" Dale of hearing: 25.6.2014. . W

oy
o et
i e

Lr

/‘

. Onroer . ’ '\~‘~ comemetyha
In the instant writ pczmon the pctmoncl bcmg a cwxl scrvant has challenged the vu-cs of Sub

e s
,'n-. "

t,q »-the deferment of the petitioner lor promotion as same bemg Un-Islamic, Un-Const:tutwnal
Rd(scriminatory and against the fundamental rights of the pctlt:oncr. )
“E":'. 2. The question of taw to be determined by this Court is reproduced is under: ' = " ¥
. " *Whether promotion of the civil servant could be deferrcd which he otherwise entitled to,’'on a
sole ground that a casc or inquiry is pcndmg against him {n which he is yet to be proven guilty
p 3. Jriel facts of the casc are that the petitioner was appomtcd on 07.04.1984 as Assistant
; Regilu’u {BS-16) through Punjab Public Service Commission, .. o
e 4. The promotion of the petltloner in BS-19 has been due smcc 04.12.2011 on the retlremcn
\, ‘oné Fayyaz-ul-Hassan Farooqi senior to him. However, he has not been promoted since that date. ™ <h
‘\.1 5. On 1.3. 2012 vide Notiflcation No. SO(12)7-3/96(P-Ii1}, a ﬂnal acnlorlty lat was isstcd by tl'u: A

: .wcrc p!accd at Serial Nos. 2, 3, 4 and S respectively. .
f N 6. On 24.07.2012, mccting of the Provincial Sclection Board-l was held whereby, Rcspondcnts
ﬂo. 4 1o 7 were promoted to BS-19 and the promotion of the petitioner was deferred. A
' 7. Leaned counsel for the petitioner contends that the promotion of the petitioner was deferre
fiich he otherwise is entitied to, as per the impugned rule. Further submits that the petitioner | has a:
. spotiess carccr and is-at verge of his retirement. Till today, not an FIR as well as nota single lnqulry
5 hu been registered and initiated against him; hence his deferment is raising questions on his "
crédllablluy and unblemished carcer, that requires kind interference by this Hon'ble Court. Reliance is,,
¢ pl ced on Caplain Sarfraz Ahmdd Mufti us. Government of the Punjab and others (1991 SCMR 163), :Ma,
v Zihul Hassan, Home Sccretary and-others vs. Mrs. Naseem Chaudhry (2000 BCMR 645), Sh. Muhammac-
ovRlaz vs. Government of Punjab |{2003 PLC (CS) 1496} and Muhammad Afzal Khan vs. Government of ;. i
Pwuab through Secratary to Government of the Puruab C&W Department and another [{2009 PLC (CS)

8. Report and parawise commcnts were [jled by.the respondents. Onc of the prcllmlnary
Nx objeciions was that thc matter relates with the terms and conditions of promotion and the petztioner '
e 1> has not availed his remedy by way of filing appcal befare the Punjab Service Trxbunal hence
b Conslllullonal petition is not maintalnable, : '.".'-’.
Rhie 9. On facts, Respondents No. 1 & 2 alsc controverted the prayer madc b thc ctitloner b :
‘:‘contcndm;, that the promotion casc of the petitioner was placed before the Punggb S:lictwn Boarz{ bu
sl thc Board delcrred the same due, to the reason that an FIR No. 18/2010 Police Station Anti-Corruptim




binding on all the Courts subordinate to the Apes
- Court, as contemplated in Article 189 of the Constitution of Islamic Republic of Pakistan:
-; 173, | .
N :
r () The peution in hand has beer {iled on the touch stone of a&‘?.vc quoted judgme
e \ vt the Hon'ble Supreine Court of Pakistan, v

B e b LA i o Tt T T v,

ST

4’_/——_\

r, ‘ . Jeruary 2015 ’: ’—:T:}’t";:,i{

e @blishmes: Mulian s pendiag apainst the petitioner, and the petition is hit by tl‘h:’ﬁfom;:tion Policy

2010. However, 4 postan BS-19 has been reserved for the petitioner, subject to his exoneration from’

-+ <heabove siul case ang will be 3ranted promotion [rom the date when his Juniors were promoted. 2
L - 10 ) have piven Anxiou: consideration to the arguments advance by learned co nsglforthe’
W pelitioner and the learncd AAG, Punjab, : e A
- . . NGl O Y =
| Z . . . . R WA 1 0
o 1 Beiore arnving at a conzlusion that the Policy under challenge is sustainablc\a'n;ter\ﬁfe"?iaw
N., OF noL it will be proper to understand Spirit of Article 8 of the Constitution of‘Pakistan 1973; which: {g:
o+ 7 re-produced hierein under:.- ‘ . R 1
Koo

“8. Laws inconsistent with orin deroéaﬁon of Fund
w ;8w wany custom or usage having the
" conferied by this Chapter

amental Rights to be void.--(i) An’j{\ -
sofar as it is inconsistent with the rights!
inconsistency, be void. Cowl

{orcc of law, in
. shall, to:the extent of such

(2) The State shall not n.ak: any law which takes away or abridges the rights so conferred an
3Ny Les anade in contraveation of this clause shall

\

R

I

e
2
L

o
» to the extent of such contravention, be u:o'ld‘f
2. Acuontiedly in the conslitutlion, the Superior Courts have been mandated to ascertain é\ffhez
ANy law 1s imcenss i by the Constitution i.e. Fundamental Rights. In Tdri i
' Joint Stock Companies and another (1989 CLC
ake any law which curtails or take ¢
extent of inconsistency with suc

Sharaf Faridi vs. The Federatio
thasstonnt vaned unather (LD 1

ure nuot to curtail the Fun

~ another vs. Joint Registrar,
‘is held that 1 S s pratubated 10 m

Right and any faw su made shall to the
principal of Lav Las been rnuncialed in
-lluuuyh i Vot o 1
been pluced o the lepisiat

h right, is to be volcl:''I‘l'u:.-smm:éi
n of Islamic Republic of Pakistein:
989 Karuchi 404), it was held that limitation has'
damental Rights or abridge them by any law, & i

13. Qursnion of law raised by the petitioner is answered in follo

e (s Any judgment passed by the Hon
PO qucstion of law has been determined, is

wing terms:--

‘ble Supreme Court of Pakistan, in which a

i tnthe case of Maj Zail-ul-Massan, Home Secretary vs. Mrs, Naseem Ch, {2000 SC’M%
64S), the Hon'ble Supreme Court has held that: : o

"We are afraid that the mere fact
© respondent s nol sufficient ground to di
clarify that promotion as DSP will not deb
against the rexpondent if any, justly, fairl
St (v}« ln case utled as Capt

. that some disciplinary proceedings are pending against the;
sregard the Order passecd by this Court, Howcver, we mayy
ar the petitioner to confinue with the disciplinary proceeding:
Y 4nd in accordance with Jaw." PR o
ain Sarfraz Ahmad Mufti vs, Government of Punjab & other
{fz1e) SCMR 1637) the Hon'ble Supreme Court upheld Jjudgment of the High Court in.

winch the High Court had directed departmental authorities that case of civil servant. bes

placed before Promotion Board. The High Court had referred to certaln Policy letters giﬁﬁc’
N Government under which respondent civil servant’

8 case for promotion merited C Y
, consideration, but he was iilcga.lly;igngrcd. :
- : {v) In the same manner, in case of Sh, Muhammad Riaz. vs. Gout, o
II © Secretary Communication and

e




.-Ru!c Dot iep
Constittnrany,

i _enuncialed by the Hon'ble
* ~the casc

I Py whal hay

i the pettioner ¢
Promolion within 4 pcriod

(R.A.) Peniition allowed

1
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Apnst the spi‘it of Artj

ber

t icle B of ¢
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0 the Provincial Pro
of 30 days,
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LENL Shian Knawan, J

SHAMA KlIAN ZAPAR-<Patitioner
g . versus ' 74
[ ‘ DISTRI(::.' COORDINATION O?‘FICER, LODHRAN cle.--Reapondentg .
| w,
L]

No. 15606 of 3012, decideq on 14.4.2014,

Constituiion of Pakistan, *a73..
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Justico hag b
PTonouncements, (P.49]a & B

Mr. Nuor Ahmay Kl ot Meo, Advoeate for Petltioney, ‘ R
Mr. Aurangzep Khar, Assistant Advocatlc General, Punjab for Respondents,
: Late of hearing: 14.04.2014 ' :

MNEIA- SA

: . - Orogr
Through instant writ petition, th iti

. cd in question his, non-consideration;by the ;. :
Deparimentaj Promotion Committee for Promotion to next higher grade 1.e, BS-16 under uplift and ‘
> "upward mobility [Pay Package w.e.f. 1.12.2009;. S "

i ' clevant facts Biving rise to the filing of the instant writ Petition a
. 4ppointed ag PTC vide Letler No. 11079 dated 31.12,1984 and Jolned hla dy

1y
N
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ey MY —trdhorf - B
g ...:.‘ b 34

Catcgory of Lvel Level i~ ~ S
Teacher . ) . - o .
Pay Ratio Puy T Ratio of Pay Ratio of ) S
vl Scale ol Post Scaje Post Scale . Posgt . . o
1 PSTws (Mule & I S0% | BS-12 | 35% Bs-14" 15%
' Female) : )
[ ESTsMate & BSTT4 S0% BS-15 35% BST1G - 15%
: chuh:)._ : : C e
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fnn‘ff‘&ll!in-'l. SUBSTY T gy ’ BS-15 ‘ 35%- l BS-16

. ———

.
thss LN YT I

feoeeanvhiat 1S
Wus placed e ;oA “ng of Departmental. ]
2, LLOB.200 1 e )y pehinoner, vhose seniority was rated at Sr. No,
Sy benelit uf e sahes procde BS-16 and his juniors, wh
werclawiarde: it gy, When the pclutioner approached
Lodhran, he Wees mlurmed ahat hig name was not considered by th
Commuttee e 1y, the reason that his §

b sreeput.,

Papionitinend
1.

PV e e

*he respondents who §
ciar 2000-239, the audit scrutiny was conducted by the A
District Education Officer {M) Tehsil Kahror Pacca, The Audit Officer raised th
HPpumtnent of the petitioner ag EST at Government Middle Schoo] Mohammad
-.Saeqd Tehsil Kahror Pacea in the shape of Advance Audit Para No.

L petitioner el s el o

02 that the appointment of the 24
2 inquiry into the matter and an inquiry officer was deputed to:look
* -into the matter. : )

mentioned that e y
office of the Depugy

udit Department o
.. abjcstion repading:

6. Learncd counsel for 1. petitioner has argued that the
Audit Para cound not have been made i
grade BS. } 6. ) (¢
that'the pendency of nquiry and cven
has been pluced on Maj. Ziaul Hossan,
'SCMR 645), M. Sanjida Irshad, Assi
+Government oy g Muayal Health D
Afzal Khan verins Gou:

Department ana anorhy

Rellance;
Mrs. Naseem Chaudhry {200¢

1Yy and others varsus
stant Director Nursing,

Bahawalpur versy
and others (2008 PLC (C
rmment of Punj

. r 2009 PLC
g{?.“" has Licid i somie disaplinary troceedings pendin
Efm Yo disregard hu. lawrul right i
i 5?‘1. .- the above aned judpnien

but it is an inulienabic right t i Or promotion along with his
batch mates, it he fulfills eligibility criteria.

~ ! 7. Dunng the course of aguments, learned Assistant Advocate General Punj
commented that a civil scrvant cannot be disregard i i

He has fully apreed with Lhe judgments passed by. t

i 8. lhave piven my anxious considera
Pétitioner us. wel)

' as learned Assistant Advocate G
ol assistance. : :

: 9. Thiz i an ition that the Chief Mini
Uplift and upward abi

247 - notifleation dited 00L.11.2009,. |1
% .;;,'awnrdcd next hipher prade [18-14
‘5:\\ * lemgHh of service on dhe reco

+ EST and other cadres were to be
% BS:16 on the basis of date of thei

r regular appointments and . -

mwendations of Ristrict Selection Canmumittee, Lodlrun, Conscqucnlly.‘tbc K
s District Educiitog, Ullicer, Lodhran notilicd scniority list for such promotion and petitioner's seniorify .-
%‘* S reckoned Lo 2y N S b nnid i, The Departmental Pramotion Committee way convened on ¢ -
;\,l : 1L0U.20 1) bul the pelioner's nune Wits nol pluced bLefore the $amc, as a result of which the juniors:
e wate the petitoner, who were assigned seniority against Sr, Nos. 18 1o 65 were awarded BS-16, From the
o -l Patawlse conmuents niled by the respondents, jt §
£ i placed Lefare thie

Departmental p

i duc to the reason th
i was pending againgt him,

advance Audit 1o,
. 10, Ax held by the

Haon'ble Superior Courty of the country that the pPendency of inquiry and 655.
) . minor PEBRY cannet come i 1he way of promotion of u cjvi] servant, Further that civil servant cannot-,
. redaim pronsotie, Hoanatter of right Lut it jy ulso undiaputed fact that it is un inalienable right of every
,'g‘% -Civil servant thar he be considered for pPromotion alongwith his batch mates, R
:* .w&-rup-ww..nmmuwlxmm-
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1 s

. {.1 Suipie et T ine instaeg casc. the petitioner was deprived to.be consid%ﬁﬁ for promotion 7o

_ ac -n‘ Xdnupher o sy a0 taefoy e -eparimental Promotion Committee, Lodhran on the sole.reason /%

al hay INQUITY 1 L Auan ’'aru was pending. ’ !
2 Al .

e t".gn-.guml:nn of Islamic Republic of Pal
Withoa accorda..ce watly law

L
. [é{lz
T idn . cistan, 1973 speaks about the right of\’:. &
gindividaals to be s + 10 cnjoy Lhe protection of law and 1o e trectant f\_
{élttordaucc.wnh Bt iahenable sight of every citizen, wherever he may be, and of every other
gperson lfor the T ey withien Palaean. In the same manner, Article 25 of the Constitution of Islamil
ZRepublic of Pakixt.u,

) 1473 ensures « juality of citizens by mandating that all citizens ‘are.equal before
2 law and are el 1, eiual protect-a of law. - ' :

o 13, Chaptar § ol the Coustututum of Islamic R
£ Constitution i ...l Siate funcuionar.»s are dut

cpublic of Pakistan, 1973 is an integral part of the
g

¥ bound to extend these rights across the board to the
Zatizen. L is not e essary for State “u=:tionaries to have performed their Constitutional obligations
rralter intervention i the Hon'ble Supe 10r Courts. Under Article 199 of the Constitution of Islamic
%ch.ub!'nc of Pakistan, 1973 this Cour. “as the jurisdiction to protect and enforce the fundamental
Zerghts 6f the citizens which hiwve-beed danied. According to Article 5 of the Constitution of Islamic.
: Republic of Pukintan, 1977, loyully ta Ctate and obedicnce to Constitution and law is the Inviolable

7 obligation of Svery caihizen whicrever te: may be and of cvery other person for the time being within:
> Pakistan. The woi “citizen” does n

/ i vonfine to the ordinary citizen of the country but also covers .
‘person’s funchinie. w1 connection wir!

“1 the affairs of the Federation, Province or a legal authority, Allthe
+ State functionaiue:, iy thuty bound e .,

% 28 of the Constitution of Islamic Repu blic of Pakistan, 1973 while dealing with their day to day
& business. They shuuld not wast for in*- i

reatment and pratecinn of Eaw whenover they are scized of the matters of the aggricved persons, )
© v 34U In e present cuse, the tespondents were mindful of the fact that therc arc number of -
= Judgmdents paaned Ly the How'ble Superior Courts having decided question of law that mere pendency:
cof depurtmental vopuny i oy the e cnce ol minor penally, o cwvil rervant cunnol be denied of hia
fundamental right:. to be conzidered lor promotion -wi.ere his bateh mates and cven junlors are
£ considered and promoted. The department sat over the case of the petitioner for a long time walting for

r could have been placed in the next scheduled

i
%
¥

&; meetlng of Departmental Promotion Committee but

=% The petitioner, who s a teacher by profession, must have gone. through frustration and mental stress
f‘.’gduclq denial of hus legal night. The concept of administration of justice has been defined and
g{f;lnterprctcd by a number of judicial pronouncements. Reference could be placed on,the judgment i
& passed by the Henble Supremec Court of Pakistan in case titled Samiullahk Khan Marwat

LV ' .

o

W5 versus. Government of Pakistan and

another reported in [2003 SCMR 11401, in which concept of
administration ol justice hus been i

atvrpreled, the relevant portion of the judgment is reproduced as-

The exercize ol powers by the public lunctionarics in derogation to the dircction of law would ’\
'Ei ‘amount te isebey the command of law and the Constitution. The concept of administratian of
K ;;’ Justige 1z 1ot confined only tu the judicial system rath

cr cvery person discharging the functions
Yy, justly and in accordance with law."
cumstances, [ have no other option except to allow the.instant

in relation to the rights of peosle is bound to act fairl
. 15. In the afoercmentioned cip
% writ petition. The respondents are di
7 Promotlon Comnnitice, Lodhran with
“s\Departmental Promotion Committec s!
> and just mananer The resull of the Cepartmental Prom
S through the Depseaty

,‘»' (R.A..]m CPeuhion altoaved
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,  BEFORE THE KHYBER PAKHTUNKHWA SERVICE -
I TRIBUNAL, PESHAWAR R

Khyber Pakhtakhwa - A |

* Service Appeal No._ 577 /2018 ¢ SeRRAMETC
o - . e . ' . Dinla.";y N'o.‘éﬂ‘_‘ T

'I\}[.o'hsin:.AI.i khan, e D : -
~ Assistant Director Mineral, KP Peshawar.

lllllll

| ~ 'VERSUS NG
1. Govt. of Khyber 'PakhltUnkhwa -th‘rc'ju"gh‘ Secretary . .
- Mineral, Civil Secretariat, Pej-shawan |

- 2. Chief  Secretary (CS),, Secretariat, Khyber
Pakhtunkhwa, Pesha.wa”rf; . |

3. Chief Minister's KP-in the capacity of Appellate -
-~ Authority under KP Departmental Appeal Rules,
1986, Chief Minister's Secretariat, Khyber
Pakhtunkhwa Peshawar., | S

- 4, Provincial Selection Board for promotion of Mineral

Development Officer/ _Assistan*: Director (BPS-17)

g to Director (BPS-18) through Chief Secretary, CS
R Secre’|cariat, Khyber Pakhtunkhwa, Peshawar. '

.._...Respond'ent',s'

| SERVICE APPEAL U/S 4 _OF SERVICE
TRIBUNAL ACT,. 1974 FOR DIRECTING
- THE _RESPONDENTS _TO _CONSIDER
E LT "' PETITIONER FOR PROMOTION TO BPS-
| 18 (DEPUTY DIRECTOR MINRAL) FROM

- BPS-17 (ASSISTANT _DIRECTOR) IN T
~ ACCORDANCE WITH LAW DEPARTMENT 3" -~

!: o :"
OPINION DATED 21.07.2016, PARA-4.5 o ) ~
OF THE INSTRUCTIONS _OF _THEy, (2
. ‘ - ) g S ey

R
LT




& 12.03,2019
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Appellant alongw1th his counsel present Mr. Muhammad J an, Deputy

Dlstrlct Attorney for- the respondents present Leamed counsel for the

appellant seeks adjourninent. Adjoum To come up for further proceedmg as -,
per preceding order sheet on 10.04. 2019 b
,v’" o >

v Wi Y , X N

efore D.B.
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27.11.2018 ‘\Appeilant with counsel and Mr. Mr. Kabir -
S Khattak learned AAG. alongwith -Mr. Said Muhammg

,//’\"i‘(:—n'\:"? Superintendent  present, - “‘Representative of the
. .w/,-—“-‘\ .

- \ \respondr.nts submitted reply on behalf of respondent :
ST £No.1 & 2. Learned A.AG stated that the respondent

/No 3 & 4 also relies on the same., Adjourn To come u up
w““*// for rejoinder if any and arguments on 16.01. 2019

R beforeDB . -
S Er\‘;_//‘

- Member

_ '16.01l..-2019 Counsel for the appellant. present:- Mr. M. Jan, ];)DA for the
| ' Arespondeknts present. |

| At the time of i Institution of servwc appeal, the departmental

appedl of the appellant was not decided, however, aﬁer mstltutmn of

service appeal the same was dec1ded on 08.05. 2018 and the

respondents have also annexed the departmentaI authority ofder with

the comments. Therefore, counsel for the appellant is dlrected to

a challenge the same .departmental authority order thlough amended

appeal To come up for amended appeal/arguments on 12 03 2019

befow: D.B.
| S 2%
(Ahmad Hassém) - (M. Amin Khan Kundi)

. Member o ‘ Member

P‘?'\xS'T'«“”P‘ N!“ 3
. A..—. £ _‘..; WF L A
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. , }Plaintiff

} Appellant
}Petitioner
}Complainant

VERSUS
Afl /’M/ gﬁ\?:éu : }Defendant

yRespondent
}Accused
}
Appeal/Revision/Suit/Application/Petition/Case No. of
Fixed for

I/W, the undersigned, do hereby nominate and appoint

ZARTAJ ANWAR ADVOCATE, my true and lawful attorney, for me in my same and
on my behalf to appear at fzzA7 . to appear, plead, act and answer in the
above Court or any Court to which the business is transferred in the above matter and 1s
agreed to sign and file petitions. An appeal, statements, accounts, exhibits. Compromise or
other documents whatsoever, in connection with the said matter or any matter arising there
from and also to apply for and receive all documents or copies of documents, depositions
etc, and to apply for and issue summons and other writs or sub-poena and to apply for and
get issued and arrest, attachment or other executions, warrants or order and to conduct any
proceeding that may arise there out; and to apply for and receive payment of any or all
sums or submit for the above matter to arbitration, and to employee any other Legal
Practitioner authorizing him to exercise the power and authorizes hereby conferred on the
Advocate wherever he may think fit to do so, any other lawyer may be appointed by my
said counsel to conduct the case who shall have the same powers.

AND to all acts legally necessary to manage and conduct the said case in all

respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter. '

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel

or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof I/we have hereto signed at (’D | =
__dayto the year -~ /V/ TS

the R

Executant/Executants
Accepted subject to the terms regarding fee

/W)Z/ | artaj Anwar

Advocate High Courts

ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT

\ ] FR-3- 4. Fourth Floor, Bilour Plaza. Saddar Road, Peshawar Cantt
M\ . Ph.091-3272154 Mobile-0331-9399185
BC-10-9851
CNIC:17301-1610454-5
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
2 TRIBUNAL, PESHAWAR

Service Appeal No.. 573 /2018

Mohsin Ali KRan......cccoov e

........... Appellant
VERSUS
- Govt. of Khyber Pakhtunkhwa through'
Secretary Mineral and others.....x............ Respondents
INDEX
# | Description of documents. Annexure Pages.
1. | Memo of appeal 1-6
2. | Interim application with affidavit 7-8
3. | Addresses of the parties. 9
4. | Copies of working paper B 10-13
5. | Copies of minutes of the meeting C 14-15
6. |Copy of departmental = appeal D 16-21
: alongwith both covering letter
7. | Copy of grounds of writ petition E 22-30
and judgment dated 22.03.2018 o
8. | Copy of legal advice / opinion of F 31
Law Debarment 21.07.2016 |
9. |[Copy of the Para 4 & 5 of G 32-34
instructions 3
10, Copies of the Judgments H 34/A-34/K.
11, Copy FIR I 35-36
12| Copy of charge ] 37-43
13| Wakalantama 44
Appellant
Through .
Amjad A{
Advocate

Supreme Court of Pak:stan o

Clerk of Counse!

Imran

Cell N0.0321- 9870175
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‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICE @ -
TRIBUNAL, PESHAWAR " R
Khyiseg- Pakhtukhwa.
Service Appeal No. 573 /2018 Serviee Tribunal
5 Diary No. éit : .
Dated /é OSJ 267/&
Mohsin Ali Khan, | |
- Assistant Director Mineral, KP Peshawar.
....... Appellant.

VERSUS

1. Govt. of Khyber Pakhtunkhwa through S-ecretary'
Mineral, Civil Secretariat, Peshawar.

2. Chief Secretary (CS), Secretariat, _Khybef
- Pakhtunkhwa, Peshawar.

3. Chief Minister's KP in the capacity of Appellate
Authority under KP Departmental Appeal Rules,
1986, Chief Minister’s Secretariat, Khyber
Pakhtunkhwa Peshawar. ‘ .

4. Provincial Selection Board for promotion of Mineral
Development Officer/ Assistant Director (BPS-17)
to Director (BPS-18) through Chief Secretary, CS
Secretariat, Khyber Pakhtunkhwa, Peshawar. ‘

..... Respondents

SERVICE APPEAL U/S 4 OF SERVICE
TRIBUNAL ACT, 1974 FOR DIRECTING
' THE RESPONDENTS _TO _CONSIDER
ji R?e%fz’ff?/ﬁ/%; " PETITIONER FOR PROMOTION TO BPS-

‘ F%ﬁedﬁ;@—d ay

18 (DEPUTY DIRECTOR MINRAL) FROM
BPS-17 (ASSISTANT _DIRECTOR). IN
ACCORDANCE WITH LAW DEPARTMENT
OPINION DATED 21.07.2016, PARA-4.5
OF _THE _INSTRUCTIONS _OF _THE




ESTABLISHMENT DEPARTMENT, @

SUPERIOR COURTS JUDGMENTS 2000
SCMR 645, PL] 2015 LAHORE 24 (DB),
PL] 2015 LAHORE 45 AND 2009 PLC
(CS) 40, CIVIL SERVANT ACT, 1973
AND PMS RULES, 2007.

RESPECTFULLY SHEWETH:-

1. That appellant was initially was appointed as
Assistant  Director through Public Service
Commission on 12.12.2009 on regular basis in the

Mineral Department. {Cu S5 . apmopim 1oty

G )

2. That throughout appellant’s service, appellant
worked efficiently. No complaint by any person
exists against the appellant. '

e

3. That working paper of Provincial Selection Board
was prepared for promotion to the post of Deputy
Director (BPS-18), whereby the name of the
appellant was included in the working paper. It is
pertinent to mention that as per the working
paper, the appellant alongwith other officers have
been recommended to be promoted on regular

basis (Copies of working paper are Annex
\\Bn) ) h

4. That the meeting of the Provincial Selection Board‘
for the promotion of Assistant Director to the posf
of Deputy Director Mineral (BPS-18) was held on
28.12.2017, whereby without lawful justification,
the Provincial Selection Board deferred the case of
the appellant for promotion due to pendency of



the Ehtisab C%urt case. (Copies of minutes of @
the meeting are Annex “C")

5. That the appellant filed departmental appeal dated
18.01.2018, which is dispatched through proper
channel through covering letter dated 19.01.2018
& 23.02.2018 to the respondent No.1, but no
action was taken. (Copy of departmental
appeal alongwith both covering letter are
Annex “D")

6. That being aggrieved, the appellant filed
W.P.N0.1287-P/2018 before the Hon'ble Peshawar
High Court, Peshawar, which was disposed-off
with the direction to the appellant to'ap'pea"rf‘
before respondent No.1, as his department‘a:i"
appeal is still pending, and after providing |
opportunity to the appellant, the respondent No.1 |
will decide the appeal of appellant within thirty
days. (Copy of grounds of writ petition and
order dated 22.03.2018 are Annex “'E") |

7. That théreafter, ~ appellant appeared beforé
respondent No.1 and despite the clear direction of
the hon’ble High Court the departmental appeal of
the appellant has not been decided till date.

8. That as the statutory period as described in law
has already been lapse, therefore, finding no other
efficacious remedy, the appellant approach this
hon’ble Tribunal Court for following grounds:-

GROUNDS

A. Because as per legal advice/ opinion of the Khyber
Pakhtunkhwa Law Department dated 21.07.’2016;
promotion of a Civil Servant cannot be deferred
due to pending disciplinary proceedings, hence,




deferment (;f"'t‘l"le appeilant_ from promotion to @

BPS-18 is illegal and is against the opinion/ legal
advice of the Law Department. (Copy of legal
advice / opinion of Law Debarment is
Annex"F")

. Because as per Para-4 & 5 of the Instructions of
the Establishment Department dated 2006,
promotion of a Civil Servant cannot be deferred on
account of pending departmental proceedings,
hence deferment of the appellant from promotioh
to BPS-18 is illegal and against instructions of the
Establishment Department. (Copy of the Para 4
& 5 of instructions are Annex “G") ‘

C.Because as per 2000 SCMR 645, PL) 2015
Lahore 24 (DB), PL) 2015 Lahore 45 and
2009 PLC (CS) 40, promotion of a Civil Servant
cannot be deferred due to pending departmental
proceedings against the Civil Servant, hence
deferment of the appellant from the promotion to
BPS-18 is against the judgments of the Superior

Courts. GCOPY oA T RIS Fen e I b A=)

D. Because there is no bar for stoppage/ deferment
of promotion of the appellant on ground of
pending inquiry as appellant are to be presumed
as innocent unless proved guilty. |

E. Because the alleged so-called inquiry as initiated
on 15.09.2017 against thirteen persons including
the appellant. According to notification, the said
enquiry was to be completed within 30 days, the
inquiry has not been concluded and is still in
progress for more than four months with no



1
'
!
|

i;ompletion in Sight to ascertain the truth. It is also
pertinent to mention that against the same
charges, an FIR has been lodged against forty five
;:gaersons excluding.~ the appellant . Appellant are
not charged in the FIR, which also shows the
i'nnocence/ of the appellant with regard to the
eharges. (Copy FIR, charge sheet in Reference
No.4/2016 is Annex “I & J")

| .
. Because Ehtisab case is pending in the Court

a:gainst the appellant including others. Forma’f
charge was framed by the Court on 26.05. 2016
and so far the statement of only one witness has
been completed. In reference fourteen wrtnesses
have been mentioned by the prosecution, whlch
also indicates that conclusion of the case will
consume sufficient time. The appellant will be
debarred from benefits of promotion for such a
Iong time without proof of any guilt.

.Because a person is presumed to be innocent until

proved to be guilty by a competent Court of law.
So far nothing has been proved by the department
against the appellant. Till today the appellant |s
innocent in the eyes of law. Departmental_’
Promotion Board fell into error by not
recommending the appeliant for promotion merely
~due to the pendency of a criminal case enquiry,
hence the valuable rights of the appellant has
been infringed. g

. Because the august Supreme Court of Pakistan as
well as dlfferent High Courts have clearly glven
the verdict in  the subject matter that the_
pendency of an inquiry or even a presence of ~a
minor penalty cannot come in the way of

\

&)



e .. ‘w« |
promotion of a cml servant as it is the Tight of @

every civil servant that he be considered for
promotion alongwith his batch mates. It IS
pertinent to mention that in working paper (Annex
- "B”), the appellant alongwith his other batch
mates have been recommended for promation on
regular basis.

It is, theréfore humbly prayed that, on
acceptance of this appeal, the respondents may
kindly be directed to consider appellant for
promotion to BPS-18 (Deputy Director Minral)
from BPS-17 (Assistant Director) in accordance
with Law Department opinion dated 21.07.2016,
Para-4.5 of the Instructions of the Establishment
Department, Superior Courts judgments 2000
SCMR 645, PL] 2015 Lahore 24 (DB), PLJ
2015 Lahore 45 and 2009 PLC (CS) 40, Civil
Servant Act, 1973 and PMS Rules, 2007 WIthm-
shortest possible time please :

Appellant CS

Through
- Amjad\Afi ardan)
Advoc
Supreme Court of Paklstan

AFFIDAVIT

I, do hereby affirm and declare on oath that the
contents of the appeal are true and correct to the best

of my knowledge and bellef and not ng material has

g Deponew

R ™



Respectfully Sheweth:

ﬂcmmﬂé_ﬂ_%____lmvm@

TRIBUNAL, PESHAWAR

Service Appeal No. /2018

Mohsin Ali Khan...........ccoovvoieeiieenn, e Appellant

VERSUS

Govt. of Khyber Pakhtunkhwa through
Secretary Mineral and others..................... Respondents

APPLICATION FOR INTERIM RELIEF
TO THE EFFECT THAT, TILL THE
. FINAL DECISION OF TITLED
APPEAL, THE RESPONDENTS MAY
GRACIOUSLY BE RESTRAINED FROM
FILLING THE POST OF DEPUTY
DIRECTOR MINERAL (BPS-18)

)

1. That the above titled appeal is beihg filed before
this hon’ble Tribunal alongwith instant application.

2. That the grounds of main appeal may kindly also

be considered as part and parcel of this
application. -

3. That the appellant is having a good prima-facie
case in his favour and is also sangquine about its -
success. - |

4. That balance of convenience also lies in faovur of
appellant. |



ST me e TR L

5. That if the relief as prayed for in the heading of &
this application is not granted, the very purpose of
- accompanying appeal will become infructuous.

It, is th_e‘refore, prayed that, on acceptance of
this application, the respondents may graciousi{/
be directed not to fill the post s of Deputy Directof
Mmeral (BPS-18) till the final decision of tltled
petition.

G
Appellant %

. L
Through
~ Amj littMardan)
Advo :
Supreme Court of Paktstan
AFFIDAVIT

I, do-hereby affirm and-declare on oath that the
contents of the Application are true and correct to the
best of my knowledge and belief and nothing material

has been concealed from this hon’ble Tribunal.
Deponent @\,

e Lo



BEFORE THE KHYBER PAKHTUNKHWA SERVICE | ? |
' TRIBUNAL, PESHAWAR

Service Appeal No. /2018

Mohsin Ali Khan.........cccooveeeeeeeeoeeeeeee Appellant
' VERSUS

Govt. of Khyber Pakhtunkhwa through
Secretary Mineral and others........c.v..... Respondents

MEMO OF ADDRESSES
APPELLANT

‘Mohsin Ali Khan,
Assistant Director Mineral, KP Peshawar.

RESPONDENTS

1. Govt. of Khyber Pakhtunkhwa through Secretary :
Mineral, Civil Secretariat, Peshawar. '

2. Chief  Secretary (CS),  Secretariat,- - Khyber

- Pakhtunkhwa, Peshawar.

3. Chief MlnlstererP_ in the capacity of Appellate
Authority under KP Departmental Appeal Rules,
1986, Chief Minister's Secretariat, Khyber
Pakhtunkhwa Peshawar.

4, Provincial Selection Board for promotion of Mlneral
Development Officer/ Assistant Director (BPS-17)
to Director (BPS-18) through Chief Secretary, CS
Secretariat, Khyber Pakhtunkhwa, Peshawar.

Through 1 %
. Amjad/Al¥(Mardan)
Advocate

Supreme Court of Pak|stan‘_
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WORKING PAPER FOR PROVINCIAL SELECTION BOARD.

fﬁ“ ' \M% e

DR

R

Department: DIRECTORATE GENERAL MINES AND MINERALS KHYBER PAI(HTUNI(H\N& o
o . [GOVERNMENT OF KHYBER PAKHTUNKHWA MINERAL DEVELOPMENT -
" DEPARTIVIENT). '
11 | Nomenclature of the Post/Basic Scale Depirty Director Technical (BS;:l.‘J) T
2. |'Service Group/Cader Mines and Minerats T
3. |'Sanction strength of cader 8 posts. ST T
——pb_ fercentage of share T o0y, |
i) Nos of posts allucoted o - e pos?s. S o T
. To each category B ) ¢
. iii) Present orcnmncym[.)ostion [ Iﬂpg:(h— LT e
T T Ne ol vacangios in cach calispory Tposts, T )
'\'l) ’ Itow didd the v.'u:;mi:y (IQS) under e Finance Depaditment fas creatod
Promotion quota accrue and since | Two $osts of Deputy Director Technical {(835-18) During the
When? financial year 2016-17 and due 1o retirmment ol the incuny
and promotion, these posts have becone with cellect tiom
01/01/2015,04/04/2015,26/08/2015, 03/09/2016 and
_ . 20/06/2017( Annexure-1,11,11,1V,V Ly, . I
T i) Rccruilmonrﬂales. By Premotion on the basis of seniority-cum-fitness, from
3 amongst the Assistant Directors (Technical){Mining
Cngincer)/Geologist/Assistant Directors {Royally) wilh at
least five years service as such.
- S Aonexure N, e
-_ i-;;)m_ i ,'“.Lf‘!i-li'.-?.‘.’ e |Eg.h ol service | D-years service e e
o j"v‘i-ii) B _\Nlncther-lo’t‘)'e ;_)rbl'nnoted on The officers in “Pancel ol ofticers for consideration” at
!, Repular basis or appointed on 5.No. 01 10 06 having the requisite length of service may
Acting chargos basis, be promoted on regular basis. While the officer at $.No.
07 of the saime panel having short lenpth of service about
04 months may be promoter on acting charge basis as
! per Rule-09 of part-Il of appointment, promotion &
transfer Rules-ZOl‘l.(EST/\_gng revised addition-2011) _
‘ ix)- Mandatory training, if any. Not applicable _
x) “Minimum required Score on EJ 60 e L B
S

AT ED

Signature

Designation

I‘)a (TATH
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PANEL OF OFFICERS FOR CONSIDERATION,
Date of Daic of Date OF I Quantified| Missing: Discrphinarny I C . i Remianks
Binh 1" etznng Appeinumoin Scoues PERs creding Plnanyeoun ;
inw | Promotion Ofanvy g (ifam) of Law S |
Geove sevice | To BPS-1T L inzhiding ‘ : .
H MNAS Pia ; | :
N Batgmning d !
witi NaB ; i |
i ! é
1 : I3 4 5 6 g 8 9 11 il 13 P 13
f ' i
t Mr, Sirzj 180471970 18712711994 20/12/2008 | 201272068 Yes T6.25 Nil Nil Nl i Nil i Assistant i Elizible
Ahmad ' i‘Dircctor
B.S:. i {Techuicair .
! Mining i (3PS-17)y
! Encinecring H'Q Office
k z
* |
t
I !
1 \
2 Mr. Sher. 20-05-1961 13-09-2008 20-12-2008 | 20-12-2008 Yes 71.50 Nit The Minor Penaley ¢ Nl Nil . =do= i 1 "it .\lirilor Penalty “with holding
A2z “with holding of two i of o lncrements for onc year™
increments f;r one vear” ' «as imposed vide noiification No.
B.5¢ was imposcd vide i | SOE(MDD)'4-8/2014 dated
L.LB’ notification No. ! £L481016.
. : SOE(MDD)Y/4-8/2014 }
dated 04°0872016. | 4. Tee name of the officer has been
The name of the officer . jecduded in  cmbezzicment of
has been included in m { rovalty case in of the Assistant
embezzlemeni of royaiiy i Birector Mineral lMardan s
- cascinofficcof the 84} | Sotification. No. SOE(MDD)-
Assistant Director E""" i 1 Vol-IU2017dated 13192017 snd
Minera! Mardan vide 7] the enquiry is pending with the
Notification No. : Eoquiry Oficer,
SOE(MDD)/4-1/Vol-
1172017dated 15.’0?:'.’.017 E""
and the enquiry (s <
peading with the
Eaquiry Officer.

o)



78.57

Nl ’1 il

ey e

7] Mechammad ] ts-ol-wss’l 19123009 | 19-12-2009 15122009 | Yes
Zykifa) . i :
Shan i
B.S¢ Mining !
Ergizeering :
s |
. g !

4 A{r. Mohsin 15-03- 19-12-2999 i 15-12-20%9 18.121-263% § Yes 7857 | Nil Reference NO- 22016 in the
Ali Khan 21984 , Court of Special ERtesa2d
B.S: ! i Court-11 Khyber
Miming . pakhtunkhwa. Peshawar
Eagiocering . b against the officer regarding

’ ] . - Feldspare casc under file
% No. MDW/AATL-
1 ‘ Feldspare (100)2007 is
! ! under process.

] Mr. Ishiag 06-04-1986 19-12-2009 19-12-2009 1912-2009 i Yes 72.86 Nil - The minor peaalty of
Ahmad | «Censure” has been imposed
Saleem | in the Departmental enquiry

i on the officer, vide letter -
o N0.9638-39/DGM a/admn/
. . 2,942, dated 28/09/2015.

6 Mr. Zahoor 01-04-1967 16-01-1991 12-04-2012 12-04-2812 Yes 78.00 Nil 1 Reference No. 42016 in
1id Din . the Court of Specizl
B8.A Ehtesab Court-il

Khyber Pakhtunkhwa,
Peshawar against the
officer regarding
Feldspare case under -
file No. MDW/AMATL-
Feldspare (100’)&007 is
under process.

2. Thenameof the officer
has been inctuded in
embezziement of
royalty case in office of
the Assistant Director
Mineral Mardan wvide
Notification No.
SOE(MDD)I-!-L’\'OI-
112017dated
15:09/2017 and the

_enquiry is pending with
the Enquiry Officer.
\'-u

B Pa—

o~

il

T Certificate
attached

Rje

|
l
7
!
|
|
1
!

~it

Mil

TN wshets

Refcreace No. § 2316 in the Court of Spesial

| Ehteszb Court-il Khyber Pakhtutblna,
_ Peshonar againdd :he officer vegarding
{ Feldsparecase prder file No. MDW/ARLA ‘TL-

- Felcsgare (100

-

2007 is under process.

 The munor penaly ol “Ceansare™ has been

¢ jmpased in the Departinental enquiry on the

t
ll

fiicer, vide letter N0.9638-~
33 I\G,\l.\l.':\dma:'ﬂf)-ﬂ. daied 287092015,

2]

Relcrence No. 172016 in the Court of
Special Ehtesab Court-11 Khyber
Pakhtunkkwa, Peshawar against the
officer regarding Feldspare case under file
No. AMDWIMA/PL-Feldspare (100)/2007 is
under process.

‘s The name of the officer has been included

in embezziement of royalty case in office of
the Assistant Director Mincral
Mardan.vide Notification No. SOE(MDDY
4—1l\'ol—ll.‘10|.7datcd 15/05/2017 and the
enquiry is pending with the Engquiry
Officer.




: . - n o i T ‘ot digibic due to non-ccmpletion of length of
.. . - = = = ~i ] Nit 11.Q Oifice | Not dligib mp <
=S 3 1033015 | 21022013 | No 7750 | Nil Nil : service .
7 Mr. Hayat | 2502-1987 71022013 | 21022 _ _
. m‘ ur Rehmaa . I
3.5 N |
Mining . m L
Engineeriag — f
3 B B ~ N 2083, - Nil Nil : Ni . Nt i .\l:'.;'t!::\ 1 No!‘Fligiblc due to nen-complotian of lenzth of
3 Mr. Thsa !?—03-198‘7 16-08-2013 36-05-2013 | 26-05-2013 No . y i e i i service .-
E"sf“‘ a ' ‘ B 1 & ;
{ : : 1016 :
Miging - :
Engincering i |
05032 = 022014 ~ 014 Nit Nil Ni Nil Maashera | Not ?ligible duc to non-completion of lenzth of _
9 AMr. Q‘asim 01-06-1987 07-02-2014 07-02-2014 | 07.02-2 1 No 50]5 : service
“l\;‘:: T 2016 i
-| Migeral
-} Resource )
‘1 Management ‘ .
: B Ni H Nil NE bNil D.LKhan Not eligibte due to non-compietion of length of
0| Miv Asmat | 01071953 | 0743-2014 §703-2014 | 07-03-2014 | No - ;00:; ik service
| A 2
B.S¢
Mining
Enginecring
' 3 q 1015 Nit Nil N Nil ' Abbottabad | Not cligible duc to non-completion of tength of
- 09.2 el \ — 2 b
il ::;hamm:d 02-02-1966 11021996 | 23-09 2015 | 23-09-2015 No Toie service
Riaz
MA
-

Certified that the o.‘ﬂéer atS.No1tob included in the panel are eligible for promotion in all respects.
. While the officer at S.No. 7 of the same panz! having short length of service about four months may be B
Promoted on ating charge basis as per rule 9 of the part-it of appointment of promotion rules 2011

{(ESTA CODE Revised addition 2011)

-

-

© Signature: —

Designation:

Date:

ihor] &)
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. .'EM NO [{106)
‘ MINERALS DEVELO™MENT DEPARTMENT
' (Meeling of PSB beld on 28.12.2017)

OF _ASSISTANT DIRECTOR_BS-17_TQ_ THE_POST OF

DEPUTY DIRECTOR MINERAI BS-18.

Sceretary Mines & Minerals Development apprised the Board Lhat due to -
creation, retirement and promotion, seven (07) posts of Deputy Dirvector Technical BS-

Directors

\
\

rvice rules the post is required to be filled as under:-

on Lthe basis ol seniority cum [itness, [rom amongst the
(Technical) {Mining Engineer)/Geologist/Assistant

Dircctors {Royaltly) with at least [ive years service as such.”

The scrvice record of the officer included in the pane!l was cliscussed as

Tollows: -

o!
"-'1

INAME
OFFICER

RECOMMENﬁA’I‘IONS OF THE BOARD

MY Siry Y] Ahmad

Mr. Sher Ayaz

N,
Zodkiltnd IKhinn

-ttt im e e -

1Mr Muhsm

|I\Imn

“Muhammad

Ali

His date of birth is 18.04.[970. He joincd government
service on 18.12.1994 and was promoted to BS-17 on
20.12.2008. No enquiry is pending against him. His scrvice
record upto 2016 is generally good.

The Board recommended the Olficer for promotion to the
post of Deputy Director BS-18 on. regular basis. He will be
on probation for a period of one year. '

His date of birth is 20.05.1961. tle Joined government
scrvice on 13.09.1982 and was promoted to BS-17 on
20.12.2008. The Secretary Mines was dirccted to inform
the enquiry Officer to speed up the instant encquiry and
subrnit report at the carliest.

‘The Board recommended to defer his pmmoliun

His date of birth is 19.01.1986. FHec j()ll‘l()d government
19.12.2009 in BS-17. No cnquiry is pending
against him. His service record uptlo 2016 is generatly good.

r—— o — e e |

HErVICE 0N

The Board recommended the Officer for promotion to the
post of Depuiy Dircector BS-18 on regulur basis. He will be
on proballm. fm(a period of one year.

His datc of 15.05.1984. I{"c*f;ﬁ:_u”"c;\“/‘c;ruxlent
in Bib-'i‘? .‘A‘cuerdn 1o Miner: l|

oo e 'y

hir lb

09

SCrvice on

:9.1';;
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Development department a case is under pxbccss against /

\ h _ him in Ehtisab Court.
| | ({5
1

!

The Board recommended to defer his promotion. o
e N

5. 'rIiF.'"1".\31'{1{(&""/'&hnm|'7-ﬂs date of birth is 06.04.1986. He joincd— govi:mmcnt

cervice on 19.12.2009 in BS-17. He has been imposed a
minor penalty~of censure on 28.09.2015. No enquiry is
His service record upto 2016 is

Suleem

) pending against him.
| - \generally goud.

- \ . . ‘
v ‘The Board recommended the Officer for promotion to the
' post af Depuly, Dircctor BS-18 on repgular hasis. He will be

__'_"_'\ L on probation for a period of one ycar.

5. yMr. Zahoor ud Din |His date of birth is 01.04.1962. He joined government
‘ service on 16.01.1991 and was promoted to BS-17 on
12.04.2012. According to Mineral Dcvclopmcn( department
he is included in Ehtisab Court casc and an enquiry is

. o \ '\ pending against him. ]
: c : . . ‘
l o ‘1 "\ R w_____’il}f:#Board recommended to defer his promouon.
i" 7. (M Hayal ar|ldis date of birth s 27.02.1987. He joined government
& _ ‘ \thm;m service on 21.02.2013 ‘n BS-17. He has not yet completed
| i t i ': prescribed lengih of service .lor promc;"l:ion.. No enquiry is
A : pending aguinst him. His service record upto 2016 is
z ! ! generally goud. '
i ' \ The Board recommend .dt' the Officer for appointment to the
;; \“ [ h)ost ol Deputy Directo _l_}_?-_lt_ﬁ:ﬂ:;_&tﬂg;_ili.\igc_l‘):ﬂ: ~
1
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AnxD. @

HON’BLE CHIEF MINISTER KHYBER PAKHTUNKHWA,

A "@%ED

PESHAWAR. | / 6

THROUGH PROPER CHANNEL

DEPARTMENTAL APPEAL AGAINST THE ORDER
NO. SO(E)/MDD/2-4/2017 DATED PESHAWAR
JANUARY 05, 2018 WHEREBY THE APPELLANT
HAS BEEN DEFERRED FOR PROMOTION DUE
TO PENDENCY OF A CRIMINAL CASE.

PRAYER IN APPEAL:-

BY ALLOWING THE INSTANT APPEAL AND
DIRECTING THE COMPETENT AUTHORITY TO
CONSIDER THE NAME OF THE APPELLANT FOR
PROMOTION TO THE POST OF DEPUTY DIRECTOR
(BPS-18) DIRECTORATE GENERAL, MINES AND
MINERALS, KHYBER PAKHTUNKHWA PESHAWAR
ON REGULAR BASIS, W.E.F FROM 05/01/2018,
IRRESPECTIVE OF PENDENCY OF CRIMINAL CASE.

RESPECTFULLY SHEWETH;

Appellant submits as under:-

FACTS OF THE CASE:-

1. That the appellant Mr. Mohsin Ali Khan
was appointed as Assistant Director

through Public Service Commission on



AT’E@ETED

ro

19/12/2009 on regular basis in the

Mineral dep:artrnent.

That threughout appellant  service,
appellant vorked efficiently. No complaint

by any person exists against the appellant.

That working paper of Provincial Selection
Board was prepared for promotion to the -

post of Deputy Director (BPS-18), whereby -

the name of the appellant is included in
the working paper. It is pertinent to

mention that as per the working paper, the

“appellant along with other officers have

been recommended to ‘be promoted on

regular basis (working paper marked as

Annexure “B”).

That meeting of the PSB for the promotion
of Assistant Director to the post of Deputy
Director Mineral -(BPS—18) was held on
28/12/2017, whereby without iéwful
justiﬁcation, .Athe PSB deferred the case of
the appeilant for promotion due to
pendency lof an Ehtisab Court case

(Minutes ¢! meeting marked “C”)

“That = feeling aggrieved against the

impugned order, the instant appeal is filed

before your honour for . favorable

‘consideration inter-alia on following

grounds:- (Impugned order Annex; “A”)

0@

L]



GROUNDS:-
A
-
| ATTED
c)

That Eht1sab case is pending in the court

agam appcllam mduclmg: others. Formal
charge was framed by the court on
26/05/2016, and so far the statement of
only one witness has been completed. In
reference fourteen witnesses have been
mentioned hy the prosecution which also
indicates that conclusion of the case will
consume sufficient time. The appellarit will

be debarred from benefits of promotion for

such a long time without proof of any guilt.

That a person is presumed to be innocent
until proved to be guilty by a competent
court of law. So far nothing has been

proved by- the department against the

appellant. Till today the appellant is

innocent in the eyes of law. 'Departmenta]
Promotion Board fell into error by not
recommending the appellant for promotion
merely due to the pendency of a criminal
case, hence the valuable nghts of the

appellant have been infringed.

That August Supremce Court of Pakistan as
well as different High Courts have clearly
given the verdict in the subject matter that

the pehdeney of an inquiry or even a

- presence of a minor penalty cannot come

in the way of promotion of a civil servant
as it is the right of every civil servant that

he be considered for promotion along with

N



his batch mates. It ju

that n

appellant along with his

ha

regular basis.

IN VIEW OF

PRAYED
INSTA

THAT

T

' DIRECTOR (BPS-
(MARKED “A”).

Peshawar dated: 18/01/2018

PO e
\VOL 1\1;1

ve been recommended for promotion on

NI APPEAL, DIRECTIONS BI GIVEN TO
11 CONCERNED AUT
APPELLANT
REGULAR BASIS TO THE POST OF DEPUTY

pertinent to mention

re

6ng

pener (Annex “B™), the

other hatch males

(Anncxed as “D” to “F).

THE ABOVE, IT IS HUMBLY
ON ACCEPTANCE or THE

JORITY TO e INSIDIER

POR PROMOTION ON

18) MIN.E_)RAL W.E.F 5/01/2018.

G
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APPELLAN
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To.

Mines and Minerals, Khyber Pakhrunkhwa
Peshawar. . R - <

Through:- Propef Channel

Subject: " APPEAL_OF MOHSIN ALI KHAN BEFORE THE HON’ABLE CHIEF
MINISTER KHYBER PAKHTUNKHWA, PESHAWAR.

Kindly referred to the subject above and to state that the undersigned filed appeél
against the order No. SO(E)YYMDD/2-4/2017 dated 05-01-201 8, whereby the appellant has been
deferred for promotion due to pending of criminal case abg=tmemiFy on 18-01-2018, but since

~ then no decision or any information has been communicated to the appellant.

It is therefore requested to kindly forward my application / reminder to the

Competent Authority for further necessary action please.

MOH N LI KHANS —

The Director General, ' @



!
'
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Through:- Proper Channel

To,

The Director Geheral,

Mines and Minerals, Khyber Pakhtunkhwa, o - - e |

Peshawar.

Subject: APPEAL OF MOHSIN ALI KHAN BEFORE THE HON’ABLE CHIEF
MINISTER KHYBER PAKHTUNKHWA, PESHAWAR.

Kindly referred to the subject above end to state that the undersigned filed appeal

against the order No. SO(E)/MDD/2-4/2017 dated 05-01 -2018, whereby the appel!ant has been

deferred for promotion due to pending of criminal case a@m on 18-01 2018 but smce o

then no decision or any information has been communicated to the appellant.

It is therefore requested to ki wly forward my application / rcmmdcr to the

Competent Authomy for further necessary actlon please.

| MOH z
Assista iregtor (Tech),
AT@ ED : - H/Q @ffice, Peshawar. . b/“'/w
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W.P.No. /2018

AT"“ LD

ﬁ&xg

BEFORE THE HONOU}« ABLE PESHAWAR HIGH

COURT t-"LSHAWAB

. Zahoor-ud-Din, -Assiztant Director Min’ieral,' :-KP'*'

Peshawar.

. Mohsin Ali Khan, Assistant Director Mmeral KP

Peshawar.

R ...-Petitionersf.
VERSUS | '

. Govt. of Khyber Pakiitunkhwa Secretary Mlneral

Civil Secretariat, Peshvawar.

.Chief Secretary (CS), Secretariat, Khybe{-

Pakhtunkhwa Peshawar.

.Chnef Minister's KP in the capacaty of Appe!late

Authority under KP Departmental Appeal Rules,

1986, Chief Minister's Secretar:at §Khyber
Pakhtunkhwa Peshawvar. _ : :

- Provincial Selection tivard for promotlon of Mineral

Development Officei; Assistant Director (BPS-17)

. to Director (BPS-18) through Chief Secretary, CS

Secretariat, Khyber Pakhtunkhwa, Peshawar

.....Resppndentsf

WRIT PETITION UNDER ARTICLE

199 OF THE CONSTITUTION . OF
ISLAMIC REPUBLIC OF PAKISTAN
1973

I P /%8 AR 2078



1. That petltloner No.1 ‘was inltlally appornted as'

5. That the meetlng of the Provmcial Selectlon Board o
for the promotion of Assistant Director to the post :

ATTr

MML

Rovyalty Inspector 0n:16.01.199} on regular bas:s
in the department and was later promoted to the
post of Assistant Director on 12.04. 2012 serving

and posted as suchi in Mineral Development-

Department at PeshaWar.

. AT T

. That petitioner No 2 was appolnted as Assistantr
Director through Public Service Cornmiss:on on

12.12.2009 on regular basis in the: Mmerafl
Department. ' ' " :

. That throughout petltloners servrce petltloners

worked efficiently. No' complaint by : any person
exists against the petitioners

N

.That working paper of Provincial Selection Board
was prepared for promotion to the post of Deputy '

Director (BPS-18), whereby the name of the
petitioners was included in the working paper It |s
pertinent to mention that as per the workmg
paper, the- petitionars alongwith other oft‘cers
have been recommended to . be promoted on

regular basls (Copres of workmg paper are
Annex “B") :

of Deputy Director Mineral (BPS-18) was held on
28.12.2017, whereby without lawful Justiﬂcatlon,

the Provincial Selection Board cleferred the case of '

—_—
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the meeting are Annex “C")

6. That the petltioner¢ flled departmental appeal

dated 18.01. 2018 which is dispatched | through
proper channel  through covering . Ietter dated

19.01.2018 & 23.02.2018 to the respondent No.1,
but not responded so far. (Copy of both
" departmental appeals alongw;:th; both

covering letters are Annex “'D")

petitioners approach this hon‘ble . Court - forf
following grounds:- :

GROUNDS

A. Because as per legal sdvice/ oplnlon of the Khyber

Pakhtunkhwa Law Department dated 21. 07 2016,
promotion of a Civil Servant cannot be deferred
due to pending :disciplinary proceedlngs, hence,
deferment of the petitioners from : promotton to

BPS-18 is lllegal ‘and is against the- oplnion/ Iegal'

advice of the Law Department (Copy of Iegal

advice / opinion of Law Debarment is
Annex“E")

. Because as per Para-4 & 5 of the Inétruttions of

the Establishment Department dated 2006
promotion of a Civil Servant cannot be. deferred on
account of pending - departmental proceedmgs,
hence deferment of the petitioners from promotlon

to BPS-18 is illegal und against Instructions of the '

AT "mmr\

™)

. That finding 'no: other efflcac‘iousﬂ remédy,' thef -

the petltloners for promotlon due to pendency of
the Ehtisab Court case: (Copxes of mmutes of _

1
I

NELN N IS

i .
i Qs - e e e
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Establishment Department (Copy of the Para. 4 v

&5 of instructions are Annex “F”) .

.Because as per 2000 'SCMR 645, PL‘! 2015
Lahore 24 (DB), PLI 2015 Lahore 45 and
2009 PLC (CS) 40, promotion of a Clvil Servant
cannot be deferred due to pending departmental

proceedlngs against the Civil Servant hence -

deferment of the petitioners from the promotton to
- BPS-18 Is against the judgments. of the | Superlor

Courts. (Copies of the Judgments lbld are
Annex “G")

. Because there Is no bar for stoppage/ deferment
of promotion of the petitioners on ground of
pending Inquiry as petitioners are to be presumed
as innocent unless proved gullty. '

. Because the alleged so-called lnquzry as| lnltiated

on-15.09.2017 against thirteen persons mcludmg
»the petitioners. According to notlﬁcation, the said
enquiry was to be completed within 30 days, the

inquiry has not been concluded and Is still In.

progress for more than . four months wlth no
completion in sight ts ascertain the truth It is also
pertinent to mentioin that’ against: the same
charges, an FIR has been Iodged agatnst forty five
persons excluding tha petitioners. Petltioners are
not charged in the FIR, which also: shows the
innocence of the petitioners with regard to the

charges. (Copy FIR, charge sheet in Reference
No.4/2016 is Annex "H & 1) :

. Because Ehtisab case is pendlng in the Court

against the petitioners - Including others Formai




charge was framed by the Court on "‘26 bS 2016;
and so far the statement of only one witness has

been completed. In reference fourteen wltnesses :
; : have been mentioned by the prosecution, whlch'

also indicates that conclusion of the case will
consume sufficient time. The petltloners will be

debarred from benefits of promotion for such a'

! N ‘ : long time without proof of any guilt. .

G.Because a person is presumed to be mnocent untll
proved to be guiity by a competent Court of law.
So far nothing has been ‘proved by the: department
against the petitioners. Till today the petltloners

are Innocent In the eyes of law. Departmental
Promotion Board fell Into error by - not

recommending the petitioners for: promotlon
merely due to the pendency of a’ crlrnlnal case
enquiry, hence the valuable rights of the
petitioners have been infringed.

H. Because the august Supreme Court of Paklstan as
well as different High Courts have clearly given,
the verdict in the subject matter that the
pendency of an inquiry or even a presence of a
minor penalty cannot come in the way of
promotion of a civil servant as It is the - right of;

every civil servant that he be consudered for"'
~ promotion alongwith his batch mates It is

,‘ L pertinent to mention that in working' paper (Annex

“B"), the petitioners alongwith his other batch

mates have been recommended for promotion on
regular basis,

gL 1k
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LIST OF BOOKS

g j’ o

It is, therefore humbly prayed that on

acceptance of this wrlt .petition, the respondents .

may kindly be directed to consider pet:tt’oners for

- promotion to BPS-18 (Deputy Dzrector Minral).

from BPS-17 (Assistant Director) by idecrd!ngé

departmental appeals strictly in acco'rdapce wfth; |
‘Law Department opinion dated 21.07.2016, Para- -

4.5 of the Instructions of. the Establishment
Department Superior Courts judgments 2000

SCMR 645, PLJ 2015 Lahore 24 (DB), PLJ '

2015 Lahore 45 and 2009 PLC ( CS) 40 C’:wl

- Servant Act, 1973 and PMS Rules, 2007 W/thin

shortest possib/e time please

INTERIM RELIEF

: i
l :

By way of interim rel!ef it is, prayed that the

respondents may graclously be directed not to fill: the

post-s of Deputy Director idineral (BPS-18) til! the fma/
decrszon of titled petition.

Petitioners - . f

Through

Supreme Court ofl Pakistan

.CERTIFICATE

It Is certlfy that, .no such like wnt petition has

earller been ﬂled by the petltloner before this Hon'ble
Court

Constitution of Pakistan, 1973
Other case laws as per need.

v e vt e
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' JUDGMENT SHEET |
PESHAWAR HIGH COURT, PESHAWAR s

JUDICIAL BEPARTMENT
Writ Petition No.1284-P of 2018 |
With Interim Relief
JUDGMENT
Date of hearing................. 22-03-2018....;...........

Petitioners: (ZAhoor-ud-Din and another) by Mr.Amjad Ali
-~ (Mardan), Advocatc.

Respondents:(Government of Khyber Pakhtunkhwa and
others) by Mr.Waqar Ahmad Khan, AAG.

kkk kA

YAHYA AFRIDL, _C.J.- Zahoor-ud-Din and
another, petitioners, seek the c’onst'itutionalz \
jurisdiction of this Court, praying that:

“It is, therefore, humbly prayed
that, on acceptance of this writ
petition, ihe respondents may
kindly be directed to consider
pelitioners for promotion to BPS-
18 (Deputy Director Mineral) from
BPS-17 (Assistant Director) by
deciding departmental appeals
strictly in accordance with Law
 Department opinion dated
21.07.2016, parad.5 of the
Instructions of the Establishment
Department, Superior  Courts
Jjudgments 2000 SCMR 645, PLJ
2015 Lahore 24(DB), PLJ 2015
Labore 45 and 2009 PLC (CS) 40,
Civil Servant Act, 1973 and PMS
Rules, 2007 within shortest
possible time please.”




2

2. In essence, the grievance of the '
1

petitioner is that the departmental appeal of the

petitioners is pending adjudication before the

respondents.

3. ‘ The appeal of the petitioners is stated to

be pending before the worthy Secretary Mineral,

Government of Khyber Pakhtunkhwa, Peshawar/

respondent No.1 which requires to be decided. The
petitioners are directed to appear before the worthy
. ~ Scorctary Mineral on 29.03.2018 at 10.00 AM
* Surely, the petitioners should be provi@ed sufficient
opportunity t§ plead their case. Thereafter, the

worthy Secretary is to decide the matter within thirty

e e s .

days. In case, the reliet sought by the petitione-rs
cannot be granted then reason in writing be recorded
for the same, gnd copy thereof be transmitted to the
: A | | worthy Director, Human Rights Cell of this Court.

The wdrthy AAG also undertook to ensure that the
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appeal of the petitioners pending before respondent

No.1 is decided within the given time.
This writ petition is disposed of,
accordingly.

Annouunced: ‘ / . .
Dt.22-03-2018. ,czlw.‘ STICE
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(DB) Hon'ble Mr.Justice Yahya Afridi, Chief Justice
Hon'ble MrJustice Muhammad Ayub Klun. Judge.
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b NT OF KHYBER PAKHTUNKHW P

Mt 22002 Jve
- AMUAMENTARY AFFains & ‘
AN RIGHTS DEPARTMENT o |

e NO. SO{0P-I1)/LD/5-6/2012.VOL-1I 3350+
p Quitd* DATED: Pesk: Tye 8/ 1y, 2016 a
's : . . .
To ’ : N .

The Secretary to Govt of Khyber Pakhtunkhwa,
Public Health Engineering Department.

i Subject: ADVICE REGARDING lMPLEMEN'“\TION OF ‘"
. RECOMMENDATIONS E THE DEPARTMENTA . .
o

; ' EROMOTION COMMITTEE IN VIEW OF PENDING INQUIRY,
b ' -

Dear Sir,

»

I am directed to refer to . your "bepartmeot's letter
No.SO(Estt)/PHED/1-1/2018/1.R Karak duted 18-07-2018 on the subject

noted above and to state that in accordance with para-V of Promotion

Policy, 2009 promotion of a civil servant will be deferred in addition to

para-IV of the said policy if disciplinary or Departmental proceedings are

pending against him. Whereas, the Supreme Court of Pak:‘slan in its

Judgen;:ent, 2000 SCMR 645. declared that " Mere fact that soms disclplinary .
proceedings ware pending against the respondent was not-a sufficlent ground to stap the
promotion of Livil servant, Howsver, It would not debar the Auvthorities to continue with
disciplinary procesding against the Civil ssrvant, if ary. Justly, feirly and sccordance with
lw." Similarly in other decisions as cited, 2098 PLC (CS) 551, 2007 PLC ‘o
&S_LLLQ, 2007 PLC (CS).P~4. which allows the promotion of civil servant ,

even some disciplinary proceedings are pending agdinst the civil servant.

Hence, the promotion case/ notification of civil servant cannot be deferred

due to an anticipated formal Inquiry which is tantamount to punishment in

e e e B AL 24

advanc‘e.
_:._}2. ‘. So, in light of Judgement of the Supreme Court it seems that
":2"‘",,."‘2 - otive Promotion Policy is deficient on the point and needs to be updated in '
‘, 77 line with the Supreme Court Judgement as the decision of the superior
T

Court always have over-riding effect-on sub-ordinate legislation and
5[,&- % pollcle.s.

mﬁ'Yours Faithtully, )
. w’ / ’

Section Officer (Opinion-I) N
Endst: of oven No. & date.

Copy forwarded for information to :- .
1. The P.S to Socrotory Law, Depurtmont, :
2,/The P.S to Secretary Establishment Department for information.

sy
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they need approved guide_'lings aﬁdfingfrucﬁons,_

~Peshawar or faxed on 091-9

- Performance Evaluation ‘Report plays-an important role .
career planning of a Govérnmeént.servant. It -is the ‘most frequently used

xcument in the service record of an ¢mployee:The Government servants,

*sorting'and Countersigning officets are responisible to initiate, complete
d maintain PERs of their'subordinates in’ accordance with-the prescribed

focedure and in stipulatéd 'péri.bd"fdf..'_tim’_‘,é.‘Fb’lj”déﬁiplction of this task,

v

' A compendium_. of. “Instruction on .Performance’ -Evaluation . - -
Reports™ was last compiled and piblished in the year.2000. However; on

" introduction of ‘the Local ‘Government - Ordinance - 2001, - District
.. Governments were established and ‘powers-of appointirient, promotion and

transfers in respect of Government " servants in’ BS-1 to BS-15 were '
. delegated to District officers. ‘Consequéntly the Reporting ‘Officers and’

- Countersigning Officers in' respect-of _many, employees were changed
Wwhich necessitated amendmeénts in the'instriictions. Thie -instructions also

needed streamlining andf'.‘uan'Iiﬁon whxch : A:niei;gi'gési’t_'ated, their -fres.h_j L

publication.

A committee hcadcdbyMrMuhammad Héinéy.un 'Khén, Special

Secretary Regulation, Mr. Akbar Khan; Deputy’ Secretary- (Regulation-III) -

<hd Mr. Muhammad 'J'zax'nil'"~S¢Qt'i'0n.i'Qfﬁcér ‘(Secret) Establishment &

Administration’ Department; . ;rendered ., apprecidble  sérvices and . co
contribution’ to update . these: - instructions. - Without their efforts, L

- -compilation of this .compendiuim - of. instructions. would. have not been .

- possible. The new edition of instiuctions will greatly help and facilitate the ™
. Reporting Officers as well as:the-Countersigning Officers to- evaluate the = ,

-performance and conduct of: their subordmates .objectively and ‘in" a

realistic manner, © .

Suggestions, if any, for”improvement in this’ compendium of

 instructions would be welcomed and appreciated which may be addressed

10 the Secretary Establishment'Govérnment of NWFP, Civil Secretariat,

March, 9% 2006."

- - s
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be ctonmdered as adverse in the case of ‘an officer who fulfills the

condition of length of service -for promotion té the next higher,
gradc and should be (.ommumcated to hlm

| (iii) It has been: decrded that lf an. ofﬂcer IS ad;udged
unfit for continued réetention-in serv:ce ~such an entry should
be treated as adverse and should be commun:cated to the:

officer concerned.

4.4 Un-finalized Departmental Proceedmgs'-ln the case

of an officer against whom: departmenta! proceedings are mj'
progress, no mention: whatsoever should'bé made about it in his
Performance Evaluation Report Only when such proceedmgs

have been finalized, and. the punishment, if any, .has been
awarded/exonerated should be menttoned in his Evaluation

Report In such a case complete ‘copy of the final order may be-

plaped as is usually done, on his. Character Roll

/4 .5. According to the 1nstruct|ons (vsde Para 4.4) no mentlon.'
should be made in the Evaluauon Report of a Government-

Setvant, of the dcparrmental proceedings’ Wthh may be in

prqgress against him,’ uniess .such- proceedlngs have been.
ﬁnallzed and the pumshrnen [if any, . has been awarded.. There- .
-“is no bar to a Government servant bemg consrdered for: -
promotion during: the"™ pendency -of departmental proceedings .

against him. However, in such cases, a copy each of the-charge
sheet and the statement of allegat'ons shou!d be placed before
the Provincial Selection- Board or the. Departrnental Promotion

Committee, as the ‘case may. be vide Establishment Division’s =

O.M. No. 2/20/67-D.1., dated the 13™ November, 1967 (printed

at S.. No. 118 of chapter V of..the . Establishment Manual .

Volume I, Reprmt 1968 and page 615 of, ESTACODE)

a6, According " to .- the . -instructions  contained in - the

‘Establishment Division’s - letter: No. §(1)/58-SE.III, dated the 8"

May, 1958 (Para-4.4) no smention whatsoever can be made -
about a departmental 'nqwry pendtng aga:nst an officer in the- -3

Evaluation Report. -However, thére.should be Ac harm. in making

as mention about a crrrmnal cas' pendmg agalnst an officér. in g

htSCR

.'4 7 . Evaluation Report. -If there are any adverse remarks in

‘the Evaluation Reports pr pared by NIPA and Administrative
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2000 S C M R 645
{Supreme Court of Pakistan]

Present: Irshad Hasan Khan, Munawar Alumed Mina
and Ch. Muhammad Arif, JJ

© Maj. ZIAUL HASSAN, HOM® SECRETARY <
and others---Petitioners ' .

CoNersus - . ;

Mrs. NASEEM CHAUDHRY -Respondent | /'

Criminal Petition No. $10-L of :999, decided on 20th October, 1999.

(On appeal from the judgrent, dated 27-9-1999 of the Lahore High Court, Lahore in
Cr.Org.No.279-W of 1999). ‘ B

Civil service-

--—-Promotion---Supreme Coust had found that civil servant had not been promoted by superseding
any officer senior lo her; she was entitled to be promoted from the date her juniors were promoted and
there was no valid reason not to consider her for the promotion---Mere fact that some disciplinary
proccedinus were pending against the civil servant was not 2 sufficient ground to disregard the order / o

passcd by the Supreme Court--P romotion of civil servant, however, would not debar the Authorities to
continue with the disciplinary proceedings against the civil servant, if any, justly, fairly and in
accordunce with law. ‘ !

' lnspcctor-GpncraI of Police, Punjab, Lahore and others v. Mrs. Nascem Chaudhry and others C. ,'
P.L.A. No. 1617-L of 1997 ref. : ]

Ghulam Haider Alghazali, Additional Advocate-General, Punjab and Rao Muhammad Yusuf,
Advocale-on-Record for Pctitioners.

s

Respondent 1n person.

Date of hearing: 20th Octob21, 1999.

JUDGMENT

IRSIIAD HASAN KHAN, J.---This pbtition is directed against the judgment, dated 27-9-1999 passed
by the Lahore High Court in Crl. OriginallNo.279-W of 1999 :

2. The dispute hercin relates 10 the promotion of the respondent as Deputy Superintendent of Police.

3. This Court through judgment, dated 15-4-1999 pasécd in C.P.L.A. No. 1617-L, of 1997 entitled The
inspecior General of Police, Punjab, Lahore ete. v. Mrs, Naseem Chaudhry, etc., while dismissing

- : 11725/2016 10:1
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the appeal of the Inspector-General of Police against the order of the Punjab Service Tribunal, Lahore
in Appeal No.3097 of 1997, made the following observation:--

. “S. We have heard the learned counscl for the petitioner Dr. A.Basit lcarncd scnior
L counscl for the responacnt/caveator and perusec the available material on record. The
“Tribunal was right in holding that the respondent had not been promoted by supcrseding any
officer scnior o her. She was cntitled to be promoted from the date her A juniors werc
promoted. There was no walid reason not 1o consider her casc for promotion as DSP as above.
The impugned order appears 10 be just, fair and cquitable. Mr. Ghuman was unable to
substantiate his plca thau the impugned order suffers from any illegality. Be that as it may, no
substantial question ol public importance is involved to warrant interference in these

v proceedings.” : : : '

1.
OG-

4. The petitioncr not implemeuted the above order passcd by this Court. The respondent therefore,
approached the High Court for redress of her grievance. The contempt application was also filed on

25-1-1999 whercin notice was issued to the petitioner, who took the plea that the respondent could

not be promoted as some disciplinary proceedings had been initiated against her. The contention was
“repelicd by the learncd Judge in Chambers vide the impugned order, dated 27-9-1999, which is to the

 Tollowing cffect:--

"The lcamed Advocate-General says that the petitioner has been suspended from .

scrvice and as such the question of her prometion does not arise. The leamed counsel for the
: petitioner has, however, placed on record, a copy of the order, passed by the Punjab Service
i Tribunal on 30-8-1999, whereby the order of suspension of the petitioner has been suspended.

o That being so. there is no hurdle left in the way the respondent for implementation of the

orders passed by this Court. The needful shall now be done within one week from today failing
which coercive process shall be issued against the respondents. "

5. The lcamed Additional Advocate-General, Punjab submitted that the High Court fell into error by
not considering in truc perspective that the disciplinary proceedings have been initiated against the
respondent and, \hercfore, therc -was genuine hurdle in the way of petitioner to promote her in
accordance with the orders passcd by the Supreme Court as well as the High Court.

6. We arc afraid that the mere fact that some disciplinary proceedings are pending against the
respondent is not a sufficient ground to disregard the order passed by this Court. However, we may

.

‘elarify that promotion of the 8 respondent as DSP will not debar the petitioner to continue with the

~ disciplinary proccedings against the respondent if any, justly, fairly and in accordance with law.
_7. With the above observation, the petition is dismissed and leave to appeal declined.

" M.B.AJZ-33/S Petition dismissed.

pement hup://wwiv.pakistanl awsite.conviaw Online/taw/conten2 1 .usp?Case
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., 2009P L C (C.S.) 40 |
(Lahérc High Court) |
Before Hafiz Tariq Nasim, J
MUHAMMD AFZAL KHAN
'Vc;-n-ns _‘ -

GOYERNMENT OF PUNJAB through Secrctary to Government of the Punjab, C&W
Dcpartment and another '

Writ Petition No.5857 of 2008, decided on 20th June, 2008.

(a) Civil service-— ' '

: --Pr]L>moti0n cannot be claimed as matter of right---Principles.
The ¢ivil servant cannot claim promotion as a matter of right, but it is an inalienable right to every '

civil servant that he be considered for promotion along with his batch mates, if he fulfills eligibility
criteria. ' ’ '

- (b) Civil Servicc---

—-Promotion, consideration for---Meaning---Consideration for promotion means a just and fair
consideration and not as a matter of routine.

(€) Punjab Civil Servants Act (VIII of 1974)--

----S, 8---Constitution of Pakistan (1973), Art.199---Constitutional petition---Promotion---
Non-consideration of petitioner's case for promotion by Selection Board repeatedly on ground of
pendency of enquiry against him---Validity---Pendency of enquiry and minor penalties could not

, come in way of promotion----Enquiry must be concluded within a specific period---Enquiry
proceedings pending against petitioner for an indefinite period smacked of arbitrariness and mala
fide---Hanging sword on head of a civil servant in form of pendency of enquiry would reflect only
to deprive him of his lawful right of promotion---Treatment mected out to petitioner could not

~ sustain in eye of law---Consideration for promotion would mean a just and fair consideration and
not as a matter of routinc---High Court directed authority to place petitioner's case before
Sclection Board within specified time, which would consider his case fuirly, justly and independent
of pendency of enquiry, if not finalized on day of cansideration of his case for promotion. '

_ _anhr Khan v. Government of Sindh and others PL;";D 1980 SC 310; Captain Sarfraz Ah:’:mad Mufti
\f._Govcmmcnt of the Punjab and others 1991 SCMR 1637; Maj. Ziaul Hassan, Home Secretary
and others v. Mrs. Nascem Chaudhry 2000 SCMR: 645: C Jurrai

| : h. Yar Muhammad Durraina v.
P Govemmcpt of the Punjab and another 1992 PLC (C.S.) 95; Sh. Muhammad Riaz v. Government
X of ~the l?unjab 2003 PLC (C.S.) 1496 and Writ Petition N0.2573 of 2000 ref. P

e .-
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(d) Civil Service---

of his promotion.
P Masobd-Ahm‘ad Riaz for Petitioner.

Naeem Masood, Asstt. A.-G. Punjab with Humayuﬁ Akhtar Sabi, Deputy Director Legal for
Respondents.

P ' i

ORDER -

HAFIZ TARIQ NASIM, J.---The backdrop of this writ petition is that the petitioner being senior-

most Executive Enginecr BS-18 of the Communication Works Department, Government of Punjab

..~ was Jexpecting his promotion as Superintending Engineer in BS-19 in the year 12003 but he was
. dcfcl;rcd. In spite of his deferment he remained in the field for five long years when again on

: 23-5-2008 the petitioner's case of promotion was taken up by respondent No.l who prepared
working paper and placed it before the Provincial Selection Board, who recommended for
‘aefermcnt of the petitioner on the plea of pendency of some inquiry. The petitioner continuously

. persuaded for the redressal of his grievance since 2003 but with no result and finally filed this writ
petition with the following prayer:-- :

"(1) Petition may kindly be accepted with costs.

~ (D) Respondents may kindly be directed. to place the petitioner's case of promotion as
¢ Superintending Engineer in BS-19 before the Provincial Selection Board within a period of
onc month positively. o

. (II1) Respondent No.2 who is the Chairman of Provincial Selection Board may very kiﬁdly
: be dirccted to consider Petitioner's promotion case fairly, justly and without being
“ influenced by the pendency of any inquiry.

(IV) Respondents may kindly be further directed to consider the petitioner for promotion as
Superintending Engineering in BS-19 from 9-7-2003 when the petitioner was cligible for
such promotion and when his case was first placed before the Provincial 'Selection Board.

(V) Impugned show-cause notice dated 8-1-2004 and order of inquiry dated 5-9-2007 may
kindly be sct aside.

(V1) Petitioner may also kindly be granted such other relief/reliefs to which he is found
 entitled.” ' '

2. Learned counsel for the petitioner submits that so far prayer No. V in respect of setting aside of
show-cause notice and order of enquiry is concerned, he does not press the same and it be treated
deleted from the prayer clause. However, the learned counsel argued the case in respect of other
prayers with vehemence and contends that the petitioner is being victimized with no fault of him
rather on cxtrancous consideration, with ulterior motive and malice and it is well-settled law tha;
any action, which is based on mala fide cannot be termed as a legal action in the cye of law.

of4 T .
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PLJ 2015 Luhore 24 (DB)
{Multan Bench Multan]
Present: SHAHID WAREED AND SHAH KHAwAR, JJ.
MUHAMMAD SALEEM--Petitioner
versus ) :
GOVERNI4ENT OF PUNJAB through its Chief Secretary ' e
and 6 others--Respondents - - G
W.P. No. 14949 of 2012, decided on 15.7.2014.

5 Ji«Att. 199..I’'romotion Policy Rules, 2010, R. S{iv]--Promotion--Deferment was raising on -. .

Fiicreditability and unblemished carccr--Policy was challenged--Validity--Superior Courts--Civil
Ji garvant against whom a dopartmental inquiry or criminal proceedings were pending was not an
“Soutcntt for purposc of consideration of his .
¥case for promotion and there was no bar on his promotion--Any policy of government including /. .
sfPromotion Policy 2002 of Government of Pun;ab cannot come in its way and has become
gt{gdundmt. [P.27T)A & B c SN
g .@é" ‘};‘; Mr. Muhammad Ali Siddiqui, Advocate for Petitioner. . e
EESD Mr. M. Aurangzeb KKhan, A.A.G. along with Saleem Akhtar Qureshi, sttnct Officer Co Opcratlve ol
pltan for Respondents No. 1, 2 and 3. " T

: Datc of hearing: 25.6.2014. . . ‘ ."::.\ ‘ '

’i . ORDER | : o SEERRY
ity g, In the instant writ petition, the petitioner being a civil servant has challengcd the vires of Sub
, ‘g Rulc {IV) of Rule 9 of the Promotion Policy, 2010 and dccxsxon of Provincial Selection Board thh respec

l ¥y

-'-to: the deferment 'of the petitioner for promotion as same being Un-Islamic, Un- Constitutional,’ _"7

discrimmatory and against the fundamental rights of the petltxoner.
2. The question of law to be determined by this Court is reproduced is under:
_ “Whether promotion of the civil servant could be deferred which he otherwise entitled to, on a
sole ground thal a casc or inquiry is pendmg against him in which he is yet to be proven guilty? ;.
3. 3rief facts of the case are that the petitioner was appointed on 07.04.1984 as Assxstant o
(u¥ Registrar (BS-16) through Punjab Public Service Commission. .-
o ;"?]‘ 4. The promotion of the petitioner’in BS-19 has been due smcc 04.12.2011 on the retirement o
by S}oné Fayyaz-ul-Hassan Farooqi senior to him. However, he has not been promoted since that- date.
v 5. On 1.3.2012, vide Notification No. SO{[£)7-3/96(P-111), a final scniority list was issucd by the .
{‘Secrctary Co-Operatives whereby, the petitioner was placed at Sertal No. 1 and Respondents No. 4 to 7
. were placed at Serial Nos. 2, 3,4 and 5 respectively. .
7 6. On 24.07.2012, mecting of the Provincial Sclection Board-{ was held whereby, Respondents
.. No. 4 to 7 were promoted to BS-19 and the promotion of the petitioner was deferred.
7. LLaI'lCd counscl for the petitioner contcnds that the promotion of the petmoner was deferred .

M-n
Sy
ﬁ”

7 ;‘M : spotless carcer and is at verge of his retirement. Till today, not an FIR as well as not a single mquiry
‘ .v““' has been registered and initiated against him; hence his deferment is raising questions on his

WA l‘rc:l'editabimy and unblemished carcer, that requires kind interference by this Hon'ble Court. Reliance ig’

: 9 placcd on Captain Sarfraz Ahmdd Mufti vs. Government of the Punjab and others (1991 SCMR 163), Ma .
3{;‘\f&aul Hassan, Home Secretary and-others vs. Mrs, Naseem Chaudhry (2000 SCMR 645), Sh. Muhamma, -
gcmeiaz vs. Government of Punjab [{2003 PLC (CS) 1496] and Muhammad Afzal Khan vs. Government of
fg;;,,ab through Secretary to Government of the Punjab, C&W Department and another [(2009 PLC (CS)

0

o ;1.

Faaty 8. chorl and parawise commcnts were filed by. the respondents. Onc of the prchmmary
g, objections was that the matter relates with the terms and conditions of promotion and the petitioner
Bt . has not availed his remedy by way of filing appeal before the Punjab Service Tnbunal hence

.. Constitutional petition is not maintainable, L
L 9. On facts, Respondents No. 1 & 2 alsc controverted the prayer made by thg,pctluoncr by ‘.
$ig. contending that the promotion casc of the petitioner was placed before the Punjab Selection Board, bu,
*ff ’ .the Board deferred the same due, to the reason mat an FIR No 18/2010 Police Station Anti- Cormptioz ‘ f :

A < ‘&4;{\?7\,'
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w@hlishme: . Multan s pending apainst the petitioner i

» and the petition is hit by the Bromotion Policy
2010. Floses ey,

the petitioner, subject to his exoneration from
fhe above siud case and wil) be granted promotion from the date when his Jjuniors were promoted.

y 10,1 have piven anxiou. consideration to the arguments advance by learned couns
petitioner und the learned AAG, Punjab.

11, Belore arriving at a conzlusion that the Poli

" O not, it will be proper to understand spirit of Article 8
" re-produced Iierein under-..

¢y under challenge is sustainable
of the Constitution of Pakistan 1973; which is

8. Laws inconsistent w:th or in derogation of Fundamental Rights to be void.--(1} Any
w o law o iny custom or usage having the force of law, i
1

nsofar as it is inconsistent with the rights
conferind Ly this Chapter, shall, to the extent of such inconsistency, be void. '

{21 The State shall not niak: any law which takes away or abridges the rights so conferred and .
any kre made in contraven‘ion of this clause shall, to the extent of such contravention, be void." -

|' 12 Adnuttedly in the conzlitution, the Superior Courts have been mandated to ascertain either
any law is incensisient with the rights conferred by the Constitution i.e. Fundamental Rights. In Tarig
Cdlt(on Muls Lui and another vs. Joint Registrar, Joint Stock Companies and another (1989 CLC 2013), it
is held thar 1 S s Prohibited to make any law which curtails or take away any Fundamenta]
Right and iy faw su made shall to the extent of inconsistency with such right, is to be void. The same
principal of Loy has been cnuncinted in Sharaf Faridi vs. The Federation of Islamic Republic of Pakistan
Wheough oo Mg, of Pakpdan coud another ("L 1989 Karachi 404), it was held that limitation has
oo been pluced v the Legisluture not to curtail the Fundamental Rights or abridge them by any law.

~\} 13. Question of law raised by the petitioner is answered in following terms:--

{1 Any judgment passed by the Hon'ble Supreme Court of Pakistan, in which a ha

question of law has been determined, is binding on all the Courts subordinate to the Apex

- Court, as contemplated in Article 189 of the Constitution of Islamic Republic of Pakistan,
g 1473, :

\

{n) The petition ir hand has been filed on the touch stone of aboy
‘ ot the Hon'ble Supreine Court of Pakistan.

¢ quoted judgments

(il Inthe case of Maj Zail-ul-Hassan, Home Secretary vs. Mrs. Naseem Ch. {2000 SCMR

615), the Hon'ble Supreme Court has held that: N\

Ty proceedings are pending against the"

ssed by this Court, However, we may

clarify that promouon as DSp will not debar the petitioner to continue with the disciplinary proceedings ..

against the respondent if any, justly, fairly dnd in accordance with law.” ‘
' (vl i case titled as Captain Sarfraz Ahmad Mu

Yti us. Government of Punjab & others
({=10) SCMR 1637) the Hon'ble Supreme Court upheld judgment of the High Court in

winch the High Court had directed departmental authorities that case of civil servant be
pliaced before Promotion Board, The High Court had referred to certain Policy letters gf the

N - Government under which respondent civil servant's case for promotion merited )
Consideration, but he was illegally ignored.

i’ .
) v) In the same manner, in case of Sh. Muhammad Riaz, vs. Gout. of Punjab through
f Secrelary Communication and Works and another [(2003 PLC (C.§) 1496)] it was held' that

“withholding of promotion is a penalty and therefore refused to issue a formal notification
of the promotion of the petitioner, after he had been recommended by the Provincial
Sclection Board, which

was duly approved by the Competent Authority, was illegal and
arbitrary in as much as that it was withheld on the ground of an anticipated departmental

R

- ow e 4
.

14, A princip'lc of law-has been enunciated by the Superior Courts, The nutshell of the same is
that a civil servant against whom a dep i i imi i ing i

finality and force of law, Any policy of the Governmen

t including the Promotior Policy 2002 of the
Government of the Punjab cannot’ come in its way an

d has become redundant.
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enunciated by the Hon'ble Sureri
- Uthecase of the petitioner to the
" promotion within a period of 3
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gainst the ‘spi"‘i;'of/\rticl

Pty C - B .
X Wu,lwmuu-..nm-llpuzom_zuum "

toh is allowed. Sub Rule (iv) of
ereby declared Un-



January 2015

C__-/
Pl 2015 Lahore 15
{Multan Bench Multan)
Present: Sian Knawagr, J.
SHAMA KHAN ZAFAR--Petitioner
versus

DISTRIC, COORDINATION GFFICER, LODHRAN etc.

--Respondents - L 4
W.P. No. 15606 of 2012, decided on 14.4.2014,

Counstitution of Pakistan, *373.-

«==-Art. 199--Constitutional petition--Promotion to next higher
vacancy--Scniority list of vmployees-~J

pProccedings pending against civil serv

grade--Appointment against leave
uniors were promoted--Inquiry was pending--Disciplinary

ant was not sufficient ground to disregard:lawful right of
four consideration for prownotion.-Validity.-Mecre pendency of departmental Inquiry or in .

presence of ininor penalty, a civil servant cannot be denied of his fundamental rights to be

considered for promotion where his batch mates and even Juniors are considered and promoted--
Petitioner, who is a teacher by profession,

cluc to denial of his legal right--Concept o
intorpreted by a number of judicial prono

must have gone through frustration and mental stress
f administration of justice has becn defined and
uncements. (P.49]A & B

Mr. Noor Ahmad Kh+n Meo, Advocate for Petitioner,

Mr. Aurangzeb Khar, Assistant Advocate General, Punjab for Respondents.
Date of hearing: 14.04.2014 ’

ORper : E
Through instant writ petition, the petitioner has called in question his non-consideration by the .
mental Promotion Committee for promotion to next higher grade i.e. BS-16 under uplift and
‘upward mobility (Pay Package w.e.f. 1.12.2009;.

2. Relevant facts giving rise to the filing of the instant writ petition are ‘{hat the petitioner was
appointed as PTC vide Lelter No. | 1079 dated 31,12.1984 and joined his dutics:at Government Primary
School, Dera Mehro Markaz Karor Pacca, Lodhran. Later on, he was temporarily ‘adjusted as EST
against the leave vacancy of Mr. Hazoor Bakhsh, EST vide Lett

er No. 7870/Admn dated 28.10,1985

e

4% verification/confirmation of posting of the petitioner as EST by the Deputy District Education Officer,
451 Kehror Pacca as well as the Incharge Head Master, Govt Hig

. h School, Bahawal Garh, Tehsil Kehror
; "5 1* Pacca, District ‘Ladhran vide letters dated 27.09.2010 and 16.08.1986 respectively, the District ' e
w¢.(1" * Educaltion Officer informed that the services of the petitioner as EST had already been T
6.08.1986 on permanent basis. - /

/

1. ".'
Punjab vide notification dated 06.11.2009 approved "\

) "

srivi . the structure for uplift and upward mobility of Primary and Elementary School Teachers {Male and’ h G
317" Female) of all categorics in Punjab w.e.f. 01.12.2009 as per ratio given below:-- <ot
< | Catcgory of Initial Level Lével | Level 1 :
Teacher : )
riy) Pay Ratio Pay - Ratio of Pay Ratio of
Scale of Post Scaie Post Scale Post
& PSTs (Mule & 35-9 S0% BS-12 |} 35% - Bs-14. 15%
Ay Female) '
i ESTs{Malc & 8s-14 50% BS-15 35% BS-16 - 15% v
353 Fcnmlc.)" :
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Mefsilinel v B854 | % | BS-1S 35% BS-16 15%
Mo !'"L_ [ .
B’ ‘1Ai'.;s:. Pl e wemoenvkst o ESts (General), District Lodhran was prepared in which the petitioner
Was placed o <0 No 1Y The me -

ang of Departmental Promotion Committee, Lodhran was convened on
11.0B.2011 but e pentioner, vhose seniority was rated at Sr. No. 17, was not considered for the
“benelit of nes: fapher pride BS-16 and his juniors, who were assigned seniority at Serial No. 18 to 6
wcrcauw;u‘dcd B5-10 Wihien the petitioner approached the Executive District Officer (Education),
© 0« Lodhran, he was intormed that his name was not considered by the Departmental Promotion ,
’ Commuitce due 1o the reason that his inquiry was pending on the basis of an Audit Parain respect
his wrvegubin Lppomtiment againgt the post as EST. ‘
E © 4 The petioner prayed nat a direction may be issued to the respondents to place his case
: * belore the Uepartimental Promoiion Committee for fair consideration to award grade BS-16 under the
structure of uphft and upward mobility at par with his batch mates. '

-

o, Nuti e wis issued to the respondents who filed report and para-wise comments wherein, it is

+ mentioned that an the year 2000-39, the audit scrutiny was conducted by the Audit Department of
office of the Deputy District Education Officer {M) Tehsil Kahror Pacca. The Audit Officer raised the

" . abjection repsoding appuimtinent of the petitioner as EST at Government Middle School Mohammad

W Sacgd Tehsil Kahiror Pacca in the shape of Advanceé Audit Para No. 02 that the appointment of the .

petitioner ianiepubin and needs an inquiry into the matter and an inquiry officer was deputed to look

into the matior. . :

6. Learned counsecl for the petitioner has argued that the pendency of inquiry on the basis of
Audit Para couid not have been rmade basis for non-consideration of the petitioner in the .next higher
grade BS-16. 11c contended that :t is a well estatlished law laid down by the Hon'ble Superior Courts
that the pendency of Inquiry and cven minor penalty cannot come in the way of promotion. Reliance
has been placaed on Maj. Ziaul Hossan, Home Secretary and others versus Mrs. Naseem Chaudhry (2000
'SCMR 645), M., Sanjida Irshad, Assistant Director Nursing, Bahawalpur versus Secretary to .
-Governinent o ihe Punjab Health Department Lahore and others (2008 PLC (C.S) 1019) and Muhammad
Afzal Khan v:rius Government of Punjab through Secretary to Government of the Punjab C&W
Department unud another |2009 PLC (C.8.) 40]. The Hon'ble Supreme Court of Pakistan in its judgment
has held that wome disciplinary proceedings pending against the civil servant is.not a sufficient ground
to disrcgard lus lawtul right of fair consideration for promotion. Moreover, the I-[b\‘n'ble High Court in
the above cited judpmient has held that the civil servant cannot claim promotion as a matter of right,
but it is an wmalicnable right to cvery civil servant that he be considered for promotion along with his
batch mates, if he fulfills cligibility criteria.

t 7. Durig the course of arguments, learncd Assistant Advocate General Punjab has fairly
commentcd that a civil servant cannot be disregarded for promotion if one is not otherwise ineligible.
He has fully apreed with the judgments passed by the Hon'ble Superior Courts on this issue. ,

8. 1 hiwve given my anxious consideration to the arguments advanced by learned counsel for the
petitioner un well as learned Assistant Advocate General and have perused the record with their able
assistance. : . )

9. This s an admitted position that the Chief Minister of the Punjab approved the structure of
uplift and upward mobility of Priary and Elementary School Teachers of all categories vide
notification dited 00.11.2009. In pursuance of the said notification, EST and other cadres were to be
awarded next lupher prade BS-15 & BS-16 on the basis of date of their regular appointments and
lenghb of service on the recommendativns of District Selection Comumittee, Lodhran. Conscquently, the
District Educanion Oflicer, Lodhran notificd seniority list for such promotion and petitioner's seniorify
want reckoned a0 Sy N 17 0 the said list, The Departmental Promotion Committee was convened on
FLOB.201 1 bul the petitioner's niunc was not placed before the same, as a result of which the juniors
to the petitivin, who were assigned scniority against Sr. Nos. 18 to 65 were awarded BS-16, From the
pairawisc conuncents filed by the respondents, it is made clear that the name of the petitioner was not
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placed before the Departinental Promotion Committce due to the reason that an inquiry on the basis of
= advance Audit 1% was pending against him, '

10, Az held by the Hon'ble Supcrior Courts of the country that the pendency of inquiry and one
minor penally cannot come

i the way of promotion of a civil servant, Further that civil servant cannot
, cluin promations as aomatter of right but it is also undispuled fact that it is an inalienable right of every
I civil servant that he be considered for promotion alongwith his batch mates.

WD dharvres o Lo $410. L ARWIPL 201 5LAS At

[P— [——

S




iy
L.

4
¢

LI ok T
I

——— B VR,
- B

JH Surpean sy

. fAeanstant case. the petitioner was deprived to be consid%?e/d for promotion
acaext hypthe .

cvie by do before Lepartmental Promotion Committee, Lodhran on the sole reason

o ABIEs inquIry teeasding Audil Pars vas pending. o
L2 Arnel e wsthe Conshitutien of Islamic Republic of Palkistan, 1973 speaks about the right o
individuals (o be e

A wath e aecordas.ce with law, Lo enjoy the protection of law and to be treated in

s-accordanceawith Low s the inahenable sight of every citizen, wherever he may be, and of every other

person for the tinae beang witlun Paketan. In the same manner, Article 25 of the Constitution of Islamic

Republic of Pakistan, 1473 ensures « juality of citizens by mandating that all citizens are equal before 5 bl
law and are cntitled 1o cqual protect: s of law. : .

13. Chapter 1ot the Conslitut.on of Islamic Republic of Pakistan, 1973 is an integral part of the
Constitution and .1 State functionar! s are duty bound to extend these rights across the board to the
citizen. Itis not necessary for State “unctionarics to have performed their Constitutional obligations
alter intervention i the Hon'ble Supe 1ar Courts. Under Article 199 of the Constitution of Islamic
Republic of Pakintn, 1973 this Cour: Mas the jurisdiction to protect and enforce the fundamental
srights of the ciizens which have beeit d:nied. According to Article 5 of the Constitution of Islamic.
Republic of Pakixt.i, 1973, loyalty o Ctate and obedicnce to Constitution and law is the inviolable
obligation of cvery itizen wherever he: may be and of every other person for the time being within

* Pakistan. The word “citizen”™ docs noi confine to the ordinary citizen of the country but also covers .
“person’s function: in conneclion with the affairs of the Federation, Province or a legal authority. All-the
- State functionanic:s are duty bound te strictly adhere to the Constitution and specially Articles 4, 5 and
- 25 of the Constitution of Islamic Repu.blic of Pakistan, 1973 while dealing with their day to day
busincss. They should not wait for in* zrvention of the Hon'ble Superior Courts but to extend equal
treatment and protection of i whencver they are scized of the matters of the aggrieved persons.

© 14, In the present case, the iespondents were mindful of the fact that there are number of
judgrdents pazsed by the How'ble Superior Courts having decided question of law that mere pendency:

of depurtmental tuny o i the prer cnce of minor penalty, a civil scrvant cannot be denicd of his
fundamental nght: 1o be considered for promotion whiere his batch mates and even juniors are

" ‘considered and promoted. The department sat over the case of the petitioner for a long time waiting for
the decision of this Court. The name of the petitioner could have been placed in the next scheduled
meeting of Departimcental Promotion Committee but the needful was not done in complete determent.
The petitioner, who is a teacher by profession, must have gone. through frustration and mental stress
duc to denial of lus legal right. The concept of administration of justice has been defined and
interpreted by a number of judicial pronouncements. Reference could be placed oni,the judgment
passed by the Hun'ble Supreme Court of Pakistan in case titled Samiullah Khan Marwat

versus Government of Pakistan and another reported in {2003 SCMR 11401, in which concept of
administration of juslice has been iutzrpreted, the relevant portion of the judgment is reproduced as \
under:

‘The excraise of powers by the public functionaries in derogation to the direction of law would )

‘amount 1o disobey the command of law and the Constitution. The concept of administration of

Justige 15 not confined only tu the judicial system rather every person discharging the functions

in relation 1o the nghts of peonle is bound to act fairly, justly and in accordance with law.”

15. In the aforementioned circumstances, | have no other option except to allow the.instant
writ petition. The respondents are directed to place petitioner's promotion case before the Departmental
Promotion Comnutice, Lodhran within a period of two months from the receipt of this order and the :

\\Dcpanmental Promotion Committec sihall consider the promotion case of the petitioner in highly fair/ .
and just manner The result of the Cepartmental Promotion Committee shall be conveyed to this Court
through the Depoty KRepistrin (Judicial). The instant writ petition is allowed in the above terms.

{(R.A) Petion ollowed
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sitesab Com;a;smon VB, Muhammad Riaz

I, 5w b»“-“u Sher, Judye, Special [ htesab Coure-I1 Khyber

. 1 )
T Pakhtunliywa
e hereby charge you accused namely;

. :
-

. i - ; .
L Muhammad 1\1'1.4 aged about ‘30 / 51 years, A~.blsumt Du'cctor
M nncr“l Develg qpment

Mines & I\’Ill’lCl’ll Department Khyber
“akhtunkhwa, presently posted

as Assistant Director ('Roﬁxalty}
Mo tefe uar ter office, Peshawar,

i R Molsin Alj Khan, aged aoout 32 yeavs As ;1 stant Directer Mineral
‘ Revelopment, Mines & Mineral Dcoartmuu Khyber Palt 1tunkhwa',
5. . :\{‘ present tly }:oa1 2d as Assistant Difector Minerals DC\’L.IOﬂITILIM, Swat.
S isy,

. .R L\ lh1 ] .
Wi S, Noor-ul-Islam aged about 46,47 years, Assistant Dire >Ctor Mineral
U n .
P wvevelopment, Mines & Mineral Departmcm Khyber p akhtunkhwa,
o Cbresently posted as Asmstant Dl"""(.OI‘ Mmcmls Dwt.lopmc,nt
G ,\?‘ ~ Mardan. : ; : '

g P B

T <., Zzhoor-ud-Din aged about 49,50 years, Assistant Director Mihe ral
Il‘u:v'elopmcnt, Mines & Minera) Department Khyber .Palchl::_ml-;h\.va, ‘
? _ Fresently posted as Assistant Director Minerals Development,
L3 Headquarters office, Peshawar.

3 :
E' S. Nazir Ahmed, aged about 63 years, s/o Abdul Haq, r/o Artar
AN Sheesha, Shah Xot, District Meansehra,

s

¥

. 6. Ashrat’ All aged about 41 ya,ar $/0 Ali Zamari r/o Shah Kot, District
M lanschra, as follow:- ) |

Firstiy:-

'\’Iuhamm ad Riaz posted as Mincml

Development Officer during- the period from 10 07 ’7000 to
06.11.2008

- 11.2 , as DDO from 23 09.2010 to 31, 10 2011
o Assistunt Dirccetor, Mine "-.'I
07.05.2015% 10 2

That you accused No.1

and
De pariment, M ;.Lili:‘.chl“al .I'mm

..10.2015, <qun~ your thesc [L,Ill.ll(_ 5 m ll

alove mentioned canacivios, in connivianee with yrml c.:o-
“roused at seriad No, 2 (06 and in [urtherance ol your-

'!\: .-. -v--“_ e (“r‘?qﬁ:
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“\fmnu Corwuw Braneh,
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common intention and commeon object of vou all, fraudulently
and illegally issued 1500 Transit Challans to your co-accused

No.5,” Nazir Ahmead {romr 23.06.2C08 to 28.06.2011 lor

Feldspar mining area, but in fact no practical excavation/.
work was executed in the said area during the above
mentioned period and thus you iailed to exercise your

",‘.;’ authority required under the law as you were bound to inspect

LR

practically the area at the timeé of issuance of challans

mentioned. above. Similarly, you did not prepare the working

i\\; ' papers for the cancellation of the lease to licensing authority
\_}\.\\: and willfully failed to fulfill your duties, ancf ;,rOt{ accused
:\ - caused to sufler nublic exchequer huge monefary Joss to the
R tune of Rs. 63,204 ,000/- and therecby committed offences as
C defined u/s 23 of the Khybcr' Pal\htunl\hwa Eht(,sab'
‘: Commission Act 2014 (as amendc,d upio date) pumbhabh,
under section 24 read with schedule thereto of the said Act
and within the cognizance of this Court.
;es':dndly: That you accused No.2 Mohsin Ali while poste ed as Assistant

Director Mineral Department, Me:nsehra w.e f 1.10.2011,

during this tenure, your co- -accused No.5 Na '7,1" /\hm@d filed
Ce " an apphcaucn for renewa 1 of the mining lease on 14.06.20 12
o aftyr 9 months and 25 days of the expiry of the period for filing
L apphcatnon for 1cn<.wa1 of mining lease, you accused No.2 2 was

required under the law to prepqrc and submiit the working

papers for cancellation of mining leq e, but you 111c<*ally,

fraudulently kept the said application in your ollu, and had

not acted upon. Similar} you accused named above Dosted

T e e P

as Assistant Dircctor \Jhneral Department, Mansehra w.e.f. oo Lo
25.07.2013 w0 14.04.2014 but during this tenure too, you did P o
Lo . not prepare and submit the working papers 1o competent |

e authority for cancellation of mining lease. During your above . 3
‘ mentioned tenures, your co- -accused No.S.-through authority ;

letter dated 23.10. 0013 “without the purnn«*smn of the

Licensing Authority su‘*let the leased arca to your, co—a.cc‘u:—;cd
Ni. 6 (Ashral All), who mvolvul in unauthorized mining bul. IR ,
vou ascused did not talie any sciion agamst above named co--

sogzd No.L ’nﬂc' nas been failzd o stop the unauihornzed

v
anef
j4C9 "D hr\‘f"“

ot
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mining which was continued till 12.10.2015 and thus 'you
willfully failed to fulfill your duties and responsibilities unclc,r
the law, llegally benefited your co-accused No.5 by
suppressing the application in your office and allowiﬁg the
subletee your co-accused’ No.6 for unauthorized ’a.nd‘ illegal
exeavation and youﬁ accused caused to suffer public LhCllCClLl(‘
huge monetary loss to the tune of Rs. 64,204,000/- and
thereby committed offences as defined u/s 23 of the lxhybcr
Pakhtunkhwa Ehtesab Commission Act 2014 (as amended
upto date) punishable under section 24 read with schedule

thereto of the said Act and \vnl,m th\, cognizarice of this Cour

-That you accuscd No.3 Noor-ul-Islam  while posted as

Assistant Director Mineral Develobment, Manschra w.e.f,

02.04.2013 to 29.07.2013 ancl 18.11.2014 to 06.05.2015 ), lhc
upplxcanon filed by your co-accused No.5 on ‘14-.06.2012 m
the qucc tenure of your co-accused No.2 for the renewal of
the mihing lease, deliberately it was kept pending frofli
14.06.2012 to 10.04.2015 Wln,r cas you accused were duty
. bound to prepare and submit the working papers to Lhe
competent authority for can\,ellatlon of" mmmg lease but you
with malafide intentions d1d not fulfill the same. Similar ly, m

your second office tenure you accused 1llcgally and unlawf ully

challans in your second tenure from Serial No.1701 to 1900
of the Challan book on 17.02.2015 to unauthorized and illege

.subletee your co-accused No.6 inspite of the. fact that the
mining lease had been expired on 19.08.2012. S0 you accused
‘named above williully failed to fullill your duties  and
responsibilities and illegally benefited the unauthorized
subletee your co-aceused No.G and you accused caused to
suffer public exchequer huge monetary loss to the tune of Rs.
64,204,000/- and thereby committed offences as de'fincd‘u/s;'
23 of the Khyber Pakhtunlchwa Ehtesab Commission Act
2014 (as amended upto date] punishable under section 24
rect with schedule thercto of the said Act and within the

corizance of this Court,

did not preparé the working papcrs lor the cancellation ol

mining lease. Furthermore, you accused illegally issued 200
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Fifthly:

P

N k o =0

- Assistant  Director Development,

-

That you accused No.4 Zahir-ud-Din, while posted as

Manschra. w.e.{ f{rom

23.04.2014 to 14 11.2014, wvour co-accused No.5 (Nazif

Ahmad) had alrcady filed an aoohcat'on for renewal of mmmn

lease on 14.06. 2012. This appncatron under the law was time-

barred, so you accused were required to prepare and submit

the working papers to the competent au thority for cancellation
ol mining lease but ll‘lbpltc of dom" this, you accused illegadly

and fraudulently issued 200 challans [rom 1501 to 1700 on

02.06.2014 to your co-accused. You accused willlully failed to

fulfill your duties and responsibi lities and 1llwa113 benefited

Page 4. of 6

the unauthorized and illegal ~Ub‘a,te<_ your co-accused No.6

and you accused caused to suffer public exchequer huge
monetary loss to the tune of Rs. 64,204 OOO/ and thereby
committed offences as defined u/s 23 of the Khyber

Pakhtunkhwa Ehtesab Commission Act 2014 (as amended

) . . § . .
upto date) punishable under section 24 read with schedule

thereto of the said Act and within the cognizance of this Court.

That you accused No.5 Nazir Ahmad were grallut:ec:l mining
lease vide No. MDW/MA/ML-Feldspar(100)/2007 over an
area of 299,163 acres near Village Shahkot, district Mansehra
on 20.08.2007 for the period of 5 years valid upto 19.08.2012,
but you accused did not work in the said lease area since
June, 2008 to May, 2010, but even then you were recé“ivih’g

transit challans from your co-accused No.1 since 28.06.2008

to 28.06.20! 1 and you accused reccived 1500 challans du Chgz

the period and utilized it whereas, this arca was idle sinee

2008 to May, 210. Inspite of directions issued by the Assistant

Direator Mineral Development, Monsohra you willfully clich not

submit the monthly production report showing raising and

dispatches of feldspar since June, 2008 to Feh, 2011 and did

not deposit the deed reat '\“d annual rent as well. You

accused also sublet the mining area to your coraccused No.6

illegally and without the permission of the licensing authority 1

through authority letter dated 22.10.2013. You accused in

(‘om"..\.'.".ncc with accused No.l, 2, 3, 4 and & jemained

=y

involvad in nnfm‘.l\m zed mining of fLldspar and due to this,
’.Ld V- 2 \‘“_“o
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you accusced causcd to suffer public exchéquer huge mone L..,u‘y
loss to the tune of Rs. 04-;’204,000 /- and therchby comrm'tte.d
offences ‘.as defined u/s 23 ol the Khyber P’akl'ltuﬁkléx\;a
Ehtesab Commission Act 2014 (as amench,d upto’ Clcll.(.)
punishable under sectlon 24 read with schedule Lhereto of Lhe
said Act and within the cognizance of this Court - ’
|
That you accused No.6, Ashrafl Ali remalned mvolvcd 1ln
u'lautl“onzed mining of feldspa from 23.10.2013 0 Ok_tober‘ Y
20 1:)i under the cover of authority letter dated 23.10.2013 "md
in connivance with your co-accused N‘o 2,3,4 and 5 you
"lCC’LISCd illegally obtamed the transit Challan::. from your co-
accubed No. 3 and 4 and -uatilized thcm and due to ths
practice, you accused caused to suffer public excheguer hug,c,

moneltary loss to the tune.of Rs. 64,204,000/ andﬁ"t,héreby

committed offences as defined u/s, 23 of . the Khyber
Pakhtunkhwa Ehtesab Commission A;ct 2014 (as a'mended
upto date) punishable under section 24 read with schedule

thereto of the said Act and within the coignizance of this Court.
That you .f.lll accused at serial No. 1 to 6 during posting in
different categories, working in official ancl private capacities
and in connivance ol you all illegaily assisted and [ lacilitated
one another in excavating mincs.in ntker violation of the Jaws
by misusing your authority and due to your above mentioned
illegal act$, you all six accused caused to suffer public
exchequer huge n&onetary loss to the tune of Rs. 6 4,204,000/~
and thereby committed offences as cle[inéd u/s 23 of ithe.

Khyber Palkhtunkhwa Ehtesab. Commission Act 2014 (as

amended upto date) punishable under section 24 read with

schedule thereto of the said Act and within Lbc com‘u/cmu, of

this Court. a ‘ I

And I hc,rpby direct that you be tried by me on Lhc' -aid, -

AT [/l/, !
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Judza Doecial,
Thtesab ComL II, I(Ph
Peghawar
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Note: - The charges have been read over to the c'ccused and

. explained in their own language..

~ Q: Have you heard and understood the same?
A Mes

S Q: Do you pl(,ad guilty to the charffes‘D
A ’\/ o .

'1 Muhcunmad Riaz @

S. Nazir Ahmed
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