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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.

K

Service Appeal No. 673/2018

... 16.05.2018Date of Institution

... 16.06.2022Date of Decision

Mohsin Ali Khan, Assistant Director Mineral, Khyber Pakhtunkhwa 
Peshawar.

... (Appellant)

VERSUS

Government of Khyber Pakhtunkhwa through Secretary Mineral, 
Civil Secretariat, Peshawar and three others.

(Respondents)

MR. AMJAD ALI, 
Advocate For appellant.

MR.KABIRULLAH KHATTAK, 
Additional Advocate General For respondents.

MEMBER (JUDICIAL) 
MEMBER (EXECUTIVE)

MR. SALAH-UD-DIN 
MR. MIAN MUHAMMAD

JUDGMENT:

SALAH-UD-DIN. MEMBER:- Shortly stated the facts 

necessary for disposal of the instant service appeal are that the
appellant was initially appointed as Assistant Director vide order 

dated 19.12.2009 upon recommendations of Public Service 

Commission. When working paper was prepared for promotion to 

the posts of Deputy Director (BPS-18), name of the appellant was 

also included in the same. The meeting of Provincial Selection Board 

for. promotion of Assistant Director to the post of Deputy Director 

Minerals was held on 28.12.2017, however promotion of the 

appellant was deferred due to pendency of the case against him in 

Ehtisab Court. The departmental appeal of the appellant did not
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yield any fruitful iUresult, therefore'tf the appellant invoked the 

jurisdiction of this Tribunal for redressal of his grievance.

Notices were issued to the respondents, who submitted their 

para-wise reply, wherein they refuted the assertions made by the 

appellant in his appeal.

2.

3. It is pertinent to mention herein that during the proceedings 

in the instant appeal on 14.09.2021, the appellant submitted an 

application for brining on record copies of Notification 

No. SO(E)/MDD/2-4/2019/3691-100 dated 13.05.2019 and 

Notification No. SO(E)/MDD/2-3/2019/11257-62 dated 14.07.2021, 

which was allowed and the aforementioned Notifications were made 

part of this appeal. According to the Notification No. SO(E)/MDD/2- 

4/2019/3691-100 dated 13.05.2019, the appellant has already 

been promoted to the post of Deputy Director, while according to 

Notification No. SO(E)/MDD/2-3/2019/11257-62 dated 14.07.2021, 

his seniority has been restored with effect from OS*^*^ January 2018 

i.e the date when his juniors were promoted as Deputy Director on 

regular basis. Similarly, vide the aforementioned Notification dated 

14.07.2021, the intervening period from 05.01.2018 to 13.05.2019 

was held to be counted towards annual increment without arrears. 

Now the only grievance of the appellant is that the respondents 

were required to have promoted the appellant to the post of Deputy 

Director (BPS-18) with effect from 05.01.2018, when his colleagues 

and junior were promoted.

Arguments heard and record perused.4.

It Is evident from the record that meeting of Provincial 

Selection Board was held on 28.12.2017 for promotion of Assistant 

Director (BPS-17) to the post of Deputy Director Minerals .(BPS-18). 

In consequence of the aforementioned meeting of PSB, certain 

Assistant Directors (BPS-17) were promoted to the post of Deputy 

Directors Minerals (BPS-18), however the promotion of the 

appellant was deferred on the ground that a case was under 

process against him in Ehtisab Court. The appellant has now been 

promoted to the post of Deputy Director Minerals (BPS-18) vide 

Notification dated 13.05.2019 but with Immediate effect and later

5.
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on another Notification dated 14.07.2021 was issued, whereby his
seniority has been restored with effect from 5 January 2018, while 

the intervening period from 05.01.2018 to 13.05.2019 was held to 

be counted towards annual increments without arrears. It is an 

admitted fact that the appellant was merely deferred and not 

superseded, therefore, he was required to have been promoted with 

effect from 05.01.2018 i.e the date when his juniors were 

promoted. The appellant was also entitled to all consequential and 

back benefits.

In view of the above discussion, it is directed that the 

appellant shall be considered to have been promoted to the post of 
Deputy Director (BPS-18) with effect from 05.01.2018 with all 
consequential and back benefits. The competent Authority shall 
issue requisite corrigendum notification in this respect accordingly. 
The appeal in hand stands disposed of in the above terms. Parties 

are left to bear their own costs. File be consigned to the record 

room.

6.

ANNOUNCED
/16.06.2022

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

o

(MIAN MUHAMMAD) 
MEMBER (EXECUTIVE)
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Service Appeal No. 673/2018

Appellant alongwith his"counsel present. Mr. Sajid Anwar, 

Assistant alongwith Mr. Kabirullah Khattak, Additional Advocate 

General for the respondents present. Arguments heard and 

record perused.

Vide our detailed judgment of today, separately placed on 

file, it is directed that the appellant shall be considered to have 

been promoted to the post of Deputy Director (BPS-18) with 

effect from 05.01.2018 with all consequential and back benefits. 

The competent Authority shall issue requisite corrigendum 

notification in this respect accordingly. The appeal in hand stands 

disposed of in the above terms. Parties are left to bear their own 

costs. File be consigned to the record room.

ORDER
16.06.2022

ANNOUNCED
16.06.2022

(Salah-Ud-Din) 
Member (Judicial)

(Mian Muhammad) 
Member (Executive)
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Junior to counsel for the appellant present. Mr. KabiruHah 

Khattak, Addl. AG for the respondents present.
14.04.2022

Former made a request for adjournment on the ground 

that learned senior counsel for the appellant is not available 

today. Last opportunity is granted. To come up for arguments 

on 16.06.2022 before D.B.

1

Chairman(Rozina Rehman) 
Member (J)

/
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S.A No. 673/2018\

Appellant alongwith his counsel Mr. Sardar Shoukat Hayat, 

Advocate, present. Mr. Said Muhammad, Assistant alongwith Mr. 

Nbor Zaman Khattak, District Attorney for the respondents 

present.

11.11.2021

Learned District Attorney stated at the bar that he is 

having no objection on making the notifications dated 

13.05.2019 as well as 14.07.2021 as part of the appeal. In this 

respect, he endorsed no objection on the application filed by the 

appellant. The application is, therefore, allowed and the 

notifications dated 13.05.2019/tas well as 14.07.2021 are made 

as part of the appeal. Learned counsel for the appellant sought 

time for arguments. Adjourned. To come up for arguments on 

02.02.2022 before the D.B;

T
(Salah-Ud-Din) 

Member (J)
(Atiq-Ur-Rehman Wazir) 

Member (E)

02,02.2022 Mr. Hafeezui Asad Advocate junior of learned counsel 

for the appellant present. Mr. Yousaf Khan Superintendent 

alongwith Mr. Naseer ud Din Shah Assistant Advocate General 

for the respondents present.

Junior of learned counsel for the appellant requested for 

adjournment on the ground that learned counsel for the 

appellant is indisposed today. Adjourned. To come up for 

arguments on 14.04.2022 bef;ore the D.B.

7
(Rozina Rehman) 

Member (J)
(Salah-Ud-Din) 

Member (J)

\
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Appellant alongwith counsel present. Mr. Muhamnnad Adeel 

Butt, Additional Advocate General for the respondents present.

Former sought adjournment on the ground that he has not 

gone through the record. Adjourned. To come up for arguments

9.2021.

25.05.2021

Ii > " before D.B onj r
(SALAH-UD-DIN) '■ 

M-EMBER (JUDICIAL)
(MIAN MUHAMMAD) 
MEMBER4‘EX;EGUTIVE)

14.09.2021 Mr. Sardar Shoukat Hayat, Advocate, for the appellant 

present and submitted fresh Wakalat Nama, which is placed on 

file. Mr. Riaz Ahmed Paindakhel, Assistant Advocate General for 

the respondents present.

Learned counsel for the appellant submitted an application 

for bringing on record Notifications dated 13.05.20219 as well as 

14.07.2021 on record and making the same as part of the 

appeal. Adjourned. To come up for reply as well as arguments 

on the application before the D'.B on 11.11.2021.

. 5*4
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- (ATIQ-UR-REHMAN WAZIR) 

MEMBER (EXECUTIVE)
(SALAH-UD-DIN) 

MEMBER (JUDICIAL)
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■ Restoration Application No. 462/2019

30.11.2020 Petitioner alongwith counsel and Addl. AG for the 

respondents present.
Instant application is with the prayer for restoration 

of appeal No. 673/2018, dismissed for non-prosecution 

on 16.12.2019.
It is noted in the application that on the relevant 

date the appellant/petitioner was busy in a funeral 
while his learned counsel was engaged in cases before 

the Honourable Peshawar High Court. There was a 

bomb blast near the High Court on that date which also 

caused panic amongst the advocates as well as 

litigants.
• K.

The application has been submitted on 20.12.2019 

and the grounds agitated therein are worthy of 
credence in absence of the contrary.. It is, therefore, 
allowed and the appeal is restored to its original 
number.

To come up for arguments on 10.02.2021 before
the D.B.

Ch^mlan
(Mian Muhammad) 

Mem.ber(E)

10.02.2021 Due to COVID-19, the case is adjourned for' the 

same on 25.05.2021 before D.B. ^ «

'j\y \
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02.04.2020 Due to public holidays on account of Covid-19, the case 

is adjourned. To come up for the same on 29.06.2020 before 

D.B.

;

*.

i

29.06.2020 Due to COVIbl9, the case is adjourned to 24,09.2020 for 

the same as before';

aaer

i

;

Appellant alongwith his counsel Mr. Hafeez U1 Asad 

Shangla, Advocate is present. Mr. Kabirullah Khattak, 

Advocate [General alongwith 

Iqbal, Supdt for respondents i^s present.

Arguments on application for restoration of service 

appeal dismissed in default could not be heard due to non­

availability of the original record which has to be 

requisitioned positively on the next date.

Adjourned to 30.11.2020 for reply and arguments on 

application before D.B.

24.09.2020

Additional Mr. Muhammad

f r
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(Mian Muhammad) 
Member (E)

ad-Jamal) 
Member(J)

i



Form-A

FORM OF ORDER SHEET

Court of

Appeal's Restoration Application No. 462/2019

Date of 
order
Proceedings-

Order or other proceedings with signature of judgeS.Mo.

2 31

The application for restoration of appeal No. 673/2019 

submitted by Mr. Hafiz-ul-Asad Shangla Advocate may be 

entered in the relevant register and put up to the Court for 

proper order please.

20.12.20191

EGISTRAR
2 This restoration application is entrusted to 51 Bench to be 

put up there on

CHAIRMAN

!

Petitioner with counsel present. Notice of the present 

restoration application be issued to respondents for re])ly. 

Adjourn. To come up for reply and arguments on 

02.04.2020 before D.B.

26.02.2020

MemberMember

L
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BEFORE THE HONOURABLE KHYBER PAKHtUNKHWA SERVICE TRIBUNAL.

PESHAWAR. m ^
' \

Civil Misc Application No 
In Re:
Service Appeal No 673/2018

of 2019

Mohsin Ali Khan Applicant/Appellant

VERSUS

Government of KP and others Respondents

INDEX
S NO DESCRIPTION OF. DOCUMENTS ANNEX PAGES

1. Application for restoration 01 - 03
2. Affidavit 04
3. Copy of the order dated 16-12-2019 of 

this Honourable Tribunal_______'
Wakalat Nama (in original)

‘A’ 05 - 06

4. 07

Applicant/Appeilant

(HAFEEZ ULASAD SHANGLA 
Advocate,
High Court, Peshawar 

Cell #0314-5951897

Through:

Dated:-20-12-2019



BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

Civil Misc Application 
In Re:
Service Appeal No 673/2018

of 2019

Mohsin Ali Khan, Assistant Director Mineral, Khyber Pakhtunkhwa 

Peshawar, Applicant/Appellant

VERSU S

1. Government of Khyber Pakhtunkhwa through Secretary 

Mineral, Civil Secretariat, Peshawar

2. Chief Secretary (CS)

Peshawar

Secretariat, Khyber Pakhtunkhwa

3. Chief Minister’s KP Khyber Pakhtunkhwa in the capacity of 

Appellate Authority under KP Departmental Appeal Rules, 

Chief Minister’s Secretariat, Khyber Pakhtunkhwa1986,

Peshawar

4. Provincial Selection Board for Promotion of Mineral 

Development Officer/Assistant Director (BPS-17) to Director

{BPS-18) through Chief Secretary, CS Secretariat, Khyber 

Pakhtunkhwa, Peshawar Respondents

APPLICATION FOR THE RESTORATION OF ABOVE, 

MENTIONED SERVICE APPEAL, WHICH WAS 

DISMISSED ON 16-12-2019 DUE TO NON-PROSFn iTiriKi



Respectfully Sheweth: ••

The Applicant/Appellant humbly submits as under:-

1) That the above titled service appeal was fixed for 16^'^ 

December, 2019 which was dismissed for non-prosecution 

on the date fixed. (Copy of the order dated 16-12-2019 is 

attached as Annex ‘A’).

2) That one of the close relative of the Applicant/Appellant 

had died on the same date i.e. 16-12-2019 and 

Applicant/Appellant was busy in funeral, due to which the 

Applicant/Appellant failed 

Honourable Tribunal on the date fixed.

3) That Counsel for the Applicant/Appellant was unable to 

appear before this Honourable Tribunal on the date fixed, 

due to his engagement in Honourable Peshawar High Court, 

Peshawar and also due to panic caused in Honourable High 

Court due to bomb blast on the date fixed 16-12-2019.

4) That the absence of Applicant/Appellant was not deliberate 

and intentional but due to the above mentioned

5) That law, precedents and equity always favours the decision 

on merits but not on technicalities; hence appeal

graciously be restored.
/

6) That the Applicant/Appellant has got strong prima facie 

case and is very sanguine of its success.

7) That valuable right of Applicant/Appellant involved in the 

instant case and if the abovementioned appeal is not

to appear/attend this

reason.

may
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restored, the ’A^plicant/App^^^^^ would suffer extreme
V-

irreparable loss; and would be forever deprived of his legal

valuable rights.

8) That there exists no legal bar on acceptance of the instant

application and this Honourable Tribunal has got ample

powers to entertain and accept the instant application.

9) That others grounds will be raised at the time of arguments

with the permission of this Honourable Court.

It is therefore, most humbly prayed that on

acceptance of this Application, the above noted service appeal

may kindly restored in larger interest of justice.

Applicant/Appellant

(HAFEEZ UL ASAD SHANGLA). 
Advocate,
High Court, Peshawar

Through:

Dated:-20-12-2019



BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. 
■ PESHAWAR

Civil Misc Application No__
In Re:
Service Appeal No 673/2018

of 2019

Mohsin Ali Khan. Applicant/Appellant

VERSU S

Government of KP and others Respondents

AFFIDAVIT

I, Mohsin Ali Khan, Assistant Director Mineral, Khyber 

Pakhtunkhwa, Peshawar, do hereby solemnly affirm and declare 

on oath that all the contents of this Application are true and 

correct to the best of my knowledge and belief and nothing has 

been concealed or withheld from this Honourable Court.

DEPONENT 

CNIC # 13101-1058473-5 
Cell # 0331-5705464

Identified by:-

(HAFEEZ UL ASAD SHANGLA) 
Advocate
High Court, Peshawar

\'
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BEFOl^E 1 HE SERVICE TlllBUNAL KiIY15ER
PAKHTUNKHWA PESTTAWAU ■iV-

■’ ' • AAmended Service Appeal No. /2019 r/I

\
Mohsin Ali Khan, Assistant Director Mineral, ^s.

Khyber Pakhtuiikl'iwa, Peshawar Appellant

V E R S U S

1) Govt. ofKhyberPakhtunkhwa through Secretaiy Mineral, Civil 
Secretariat, Peshawar

2). Chief Sccretaiy (CS), Secretariat, Khyber Pakhtunkhwa, 
Peshawar

Chief Minster’s KP Khyber Pakhtunkhwa in the capacity of 
Appellate yVuthority under KP Departmental Appeal Rules,
1986, Chief Minister’s Secretariat, Khyber Pakhtunkhwa] 
Peshawar

Provincial Selection Board for promotion of Mineral 
Development Officer/Assistant Director (BPS-17) to Director 
(BPS-18) through Chief Secretaiy, CS Secretariat, Khyber 
P a kh tu n kh wa, Pc sh a war

J^csponclents

AMENDED SERVICE APPEAL US 4 OP' SERVICE
TRIBUNAL ACT 1974, AGATNSr rilE ORDER
DATED 28.12.2017 WHERE BY THE APPELLANT 

WAS ILLEGALLY AN13 UNLAWFULLY DEFERRED 

/ DROPPED FROM PROMOTION TO I’HE POST OF
DEPUIY DIRECTOR MINERALS (BPS 18),
AGAINS I WHICH THE DEPARTMENTAL APPEAL
dated 18.01.2018 WAS DISMISSED ON 08.05.2018
COMMUNICATED ON 22.05.2019.

Praved in Appeal:

ON ACCEPTANCE OF THIS ' APPEAL ITIE
RESPONDENTS MAY KINDLY BE DIRECl’ED TO
CONSIDERED rilE APPELLANT FOR
PROMOIION TO I’HE POST OF DEPUIY
DSRECIOR minerals BPS 18 FROM THE POST
OF ASSISTANT DIRECTOR BPS 17 FROM THE
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Applm ateert. uamed counsel fb, .he nppeU.|C,bsenl.

Ml Muhammad Jan learned Depuly Dis.rie, Anorne, a(opgw* 

Muhammad Ipbal Supenn.enden, presenu Case called hu, .4ISteJ>e/

his counsel turned up. Consequently the present 

is hereby dismissed in default. No order as to costs.

Mr-''

mY' ■
the appellant

■ serv^e appeal is
■ File be consigned to

nor!*/■•

if".

rd room.e n

i5a_'
El*' (Muhammad Hamid Mughal) 

MemberMad Hassan) 
Member
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Appellant absent. Learned counsel for the appellant absent.

learned Deputy District Attorney alongwith

A

\

' 16.12,2019,
Mr. Muhammad Jan 

Muhammad Iqbal Superintendent present. Case called but neither

his counsel turned up. Consequently the presentthe. appellant nor 

service appeal is hereby dismissed in default. No order as to costs.•-''V

rd room.File be consigned to e C!

(Muhammad Hamid Mughal) 
Member

Mad Hassan) 
Member

. announced.
16.12.2019
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■2‘8.06.2019 Clerk of counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG for the respondents present. Written reply on behalf of 

respondents not submitted. Learned Additional AG requested for 

further adjournment. Adjourned to 23.08.2019 for written 

reply/comments on amended appeal before S.B.

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

23.08.2019 . Nemo for appellant. Addf. AG alongwith Sajid Anwar, 

Superintendent for the respondents present.

Representative of respondents submitted Parawise 

comments which are placed on file. The appeal is assigned to 

D.B for arguments on 15.11.2019. The appellant may submit 

rejoinder, within a fortnight, if so advised.

Chairm

Learned counsel for the appellant present. Mr. Lfsman 

Ghani learned Deputy District Attorney for the respondent 

present. Learned counsel for the appellant submitted rejoinder 

which is placed on fde and seeks adjournment. Adjourn. To 

up for arguments on 16.12.2019 before D.B.

15.11.2019

come
V

//
MemberMember
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P Appellant alongwith. his counsel present. Mr. Muhammad. Jan, Deputy 

District Attorney for . the respondents present. Learned counsel for the 

appellant seeks adjournment; Adjourn. To come up for further proceeding as 

per preceding order sheet on 10.04.2019 before D.B.

•12.03.2019

. (M. AMIN KHAN KUNDI)
MEMBER

(M. HAMID MUGHAL) 
MEMBER

%

09.04.2019 Appellant in person present. Addl: AG for respondents 

present. Appellant submitted amended appeal with spare sets which 

is placed on file. Notices be issued for submission of written
t

reply/comments on amended appeal. Case to come up for written 

reply/comments on 13.05.2019 before S.R.'

(Ahmad'^^an) 

Member
(M. Amin Khan Kundi) 

Member

i

Appellant in person present. Notice of the amended appeal 

be issued to the respondents for 28.06.2019. Adjourn. To come 

, up for further proceedings/reply to the amended appeal on the 

date fixed before S .?3.

13.05.2019

(

K Member

I
\
i

A
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5 Appellant with counsel and Mr. Mr. Kabir Ullah 
Kh^attak learned AAG alongwith Mr. Said Muhammad 

Superintendent present. Representative of the 

respondents submitted reply on behalf of respondent

27.11.2018

i

No.l & 2. Learned A.A.G stated that the respondent
Nd..3 & 4 also relies on the same.^Adjourn. To come up 

for rejoinder if any and arguments on 16.01.2019 

before D.B.

\
Member

■(

Counsel for the appellant present. Mr. M. Jan, DDA for the16.01.2019

respondents present.

' At the time of institution of service appeal, the departmental

* > ,' V appeal of the appellant was not decided, however, after institution of

service appeal the same was decided on 08.05.2018 and the

respondents have also annexed the departmental authority order with

the comments. Therefore, ^counsel for the appellant is directed to .
\

challenge the same departmental authority order through amended 

appeal. To come up for amended appeal/arguments on 12.03.2019
1( befofe D.B. \

1,
;■ \\

(M. Amin Khan Kundi) 
Member

(Ahmad Hassan) i 
Member 1fi

!i

I .

\

L
*
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13.07.2018 Appellant in person present and requested for 

adjournment. Adjourned. To come up for preliminary 

hearing on 30.08.2018 before S.B.
(Muharn^^^CTiin Kundi) 

Member

Neither appellant nor his counsel present, Adjourned. 

To come up for preliminary hearing on 11.10.2018 before

30.08.2018

S.B.

(Ahmad Hassan) 
Member!

> . . *

Counsel for the appellant Mr. Amj'ad Aji, 

Advocate present and heard in limine.

11.10.2018

Contends that the appellant is senior but dropped 

from promotion on the allegation of enquiry which is utter 

violation of the judgment passed by the august Superior 

Courts.

Points raised need consideration. The appear is 

admitted to regular hearing. The appellant is- directed to 

deposit security and process fee within 10 days. Thereafter, 

notices be issued to the respondents for submission of 

\ written reply/comments on 27.11.2018 before S.B. Counsel 

for the appellant submitted an application for interim relief. 

Notice of application be also given to the respondents for the 

date fixed.

FeQ

rman



I Form-Aw
FORMOF ORDERSHEET

Court of

673/2018Case NOi

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

The appeal of Mr. Mohsin Ali Khan "presented today by 

Mr. Amjid Ali Advocate may be entered in the Institution 

Register and put up to the Worthy Chairman for proper order 

please.

16/05/2018
1 V

REGISTRAR -

This case is entrusted to S. Bench for preliminary hearing

l>\ losh^.
2-

to be put up there on

f

CHAIRMAN

Counsel for the appellant present and seeks adjournment. 

Adjourned. To come up for preliminary hearing on 13.07.2(j8 

before S.B.

31.05,2018

1
/

(Ahmad Hassan) 
Member
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]?EFOUE THE SERVICE TRIBUNAL KHYBER
TAKHTUNKHWA PESHAWAR

Service Appeal '^o._^^^20\9

Mohsin Ali Khan Appellant

V E R S U S

Govt, of Khyber Pakhtunkhwa through Secretary Mineral, Civil 
Secretariat, Peshawar & others Respondents

IN .1) E X

S.No ______ Description of Documents______
Service Appeal & Affidavit__
Application for suspension & Affidavit
Copies of working paper__
Copies of minutes of the, meeting____
Copy of departmental appeal along with 
both covering letter

Annex Pages
1.

1=1“A”J. »
4. 17-/^
5. “C” 1

6. Copy of grounds of writ petition and order 
dated 22.03.201.8 -

“D” ^o~M
1. Copy of legal advice / opinion of Law 

Del^annent
Copy of the Para 4 & 5 of instructions 

of thg judgment _
Other Documcuts 
Wakalatnama

8
9. “G”

10.
11. ■ ft

•II
I

■:r

Appellant
'Through

‘-iMTTAJ ANWAR
Advocate High Court

f
■r

'5
t ^

\

4^
•A-

.V, -

is 4.0^...
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BEFORE THE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWAR

Amended Service Appeal No. /2019

Mohsin Ali Khan, Assistant Director Mineral, 
Khyber Pakhtunkhwa, Peshawar....................... Appellant

VERSUS

Govt, of Khyber Pakhtunkhwa through Secretary Mineral, Civil 
Secretariat, Peshawar

Chief Secretary (CS), Secretariat, Khyber Pakhtunldiwa, 
Peshawar

3) /Chief Minster’s KP Khyber Palditunkhwa in the capacity of 

Appellate Authority under Kl^ Departmental Appeal Rules, 
1986, Chief Minister’s Secretariat, Khyber Pakhtunldiwa, 
Peshawar

1)

2)

/

4) Provincial Selection Board for promotion of Mineral 
Development Officer/Assistant Director (BPS-17) to Director 
(BPS-18) through Chief Secretary, CS Secretariat, Khyber 
Pakhtunldiwa, Peshawar

Respondents

AMENDED SERVICE APPEAL US 4 OF SERVICE 

TRIBUNAI. ACT 1974, AGAINSI THE ORDEli 
DATED 28.12.2017 WHERE BY THE APPELLANT 

WAS ILLEGALLY AND UNLAWFULLY DEFERRED 

/ DROPPED FROM PROMOTION TO I HE POS F OF 

DEPUTY DIRECTOR MINE1U\LS (BPS 18), 
AGAINST WHICH THE DEPARTMENTAL APPEAL 

DATED 18.01.2018 WAS DISMISSED ON 08.05.2018 

COMMUNICATED ON 22.05.2019.

Prayed in Appeal:

ON ACCEPTANCE OF THIS APPEAL THE 

RESPONDENTS MAY KINDLY BE DIRECTED TO 

CONSIDERED
PROM OTION I () THE POST OF DEPUIY 

DlRECrOR MINERALS BPS 18 FROM THE POST 

OF ASSISTANT DIRECTOR BPS 17 FROM THE

THE APPELLANT FOR

1

m'>4

k 2^
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DATE WHEN HE WAS DEFEliRED, THE 

RELUCTANCE ON THE PART OF THE 

RESPONDENTS BY NOT CONSIDERING / 
PROMOTING THE APPELLANT TO THE POST OF 

DEPUTY DIRECTOR MINEIU4LS IS ILLEGAL 

UNLAWFUL AND WITHOUT LAWFUL 

AUTHORITY, AND BE PROMOTED FROM THE 

DATE OF DEFERMENT WITH ALL ARREARS AND 

BENEFITS.

Respectfully Sheweth:-

Brief facts of the instant appeal are as under:

That the appellant was initially appointed as Assistant Director 

through Public Service Commission vide appointment order 

dated 19.12.2009 on regular basis in the respondents 

department.

1.

That throughout appellant’s service, appellant worked 

efficiently with no complaint what so ever by any person exists 

against the appellant.

2.

That working paper of Provincial Selection Board was prepared 

for promotion to the post of Deputy Director (BPS-18), 
whereby the name of the appellant was included in the working ■ 
paper. It is pertinent to mention that as per the working paper,

J.

the
appellant along with other officers have been recommended to 

be promoted on regular basis. (Copies of working paper are 

Annexure “A”).

I'hat the meeting of the Provincial Selection Board for the 

promotion of Assistant Director to the post of Deputy Director 

Mineral (BPS-18) was held on 28.12.2017, whereby without 
lawful justification, the Provincial Selection Board deferred the 

case of the appellant for promotion due to pendency of the 

Ehtisab Court case. (Copies of minutes of the meeting are 

Annex “B”).

4.

:

■

II,
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J'hat the appellant filed departmental appeal dated 18.01.2018, 
which is dispatched through proper channel through covering 

letter dated 19.01.2018 & 23.02.2018 to the respondent No.l, 
but no action was taken. (Copy of departmental appeal along 

with both covering letter are Annexure “C”).

:5.

6. That being aggrieved, the appellant filed W.P.No.l287-P/2018 

before the Hon’ble Peshawar High Court, Peshawar, which was 

disposed-off with the direction to the appellant to appear before 

respondent No.!, as his departmental appeal is still pending, 
and after providing opportunity to the appellant, the respondent 
No.l will decide the appeal of appellant within thirty days. 
(Copy of grounds of writ petition and order dated 22.03,2018 

are Annex “D")

'fhat thereafter, appellant appeared before respondent No.l and 

in the light of the direction of the Hon’ble High Court the 

departmental appeal of the appellant dated 18.01.2018 was 

dismissed on 08.05.2018 communicated on 22.05.2019 after the 

lapse of 90 days.

7.

8. That the appellant, having no other efficacious remedy, 
approach this Hon’ble Tribunal on the following grounds;

G R O U N D S:-

A. T3ecause as per legal advice/ opinion of the Khyber 

Pakhtunlfowa Law Depailment dated 21.07.2016, promotion of 

a Civil Servant cannot be deferred due to pending disciplinary 

proceedings, hence, deferment Of the appellant from promotion 

to BPS-18 is illegal and is against the opinion/ legal advice of 

the Ixiw Department. (Copy of legal advice / opinion of Law 

Debarment is Annexure “E”)

13. Because as per Para-4 & 5 Of the Instructions of the 

Establishment Department dated 2006, promotion of a Civil 
Servant cannot be deferred on account of pending departmental 
proceedings, hence deferment of the appellant from promotion 

to BPS-18 is illegal and against instructions of the 

Establishment Department. (Copy of the Para 4 & 5 of 

instructions are Annexure “F")

C. Because as per 2000 SCMR 645, PL] 2015 I.ahore 24 (D13), 
PLJ 2015 Lahore 45 and 2009 PLC (CS) 40, promotion of a
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Civil Servant cannot be deferred due to pending departmental 
proceedings against the Civil Servant, hence deferment Of the
appellant from the promotioh^' to BPS-18 is against the 

judgments of the Superior Courts. (Copy of the Judgment is 

attached as Annexure “G”).

1D. Because there is no bar for stoppage/ deferment of promotion of 

the appellant on ground of pending inquiry as appellant are to 

be presumed as innocent unless proved guilty.

Because Ehtisab case is pending in the Court against the 

appellant including others. Formal charge was framed by the 

Court on 26.05.2016, and so far the statement of only one 

witness has been completed. In reference fourteen witnesses 

have been mentioned by the prosecution, which also indicates 

that conclusion of the case will consume suflicient time. The 

appellant will be debarred from benelits of promotion for such a 

long time without proof of any guilt.

F. Because a person is presumed to be innocent until proved to be 

guilty by a competent Court of law. So far nothing has been 

proved by the department against the appellant. Till today the 

appellant is innocent in the eyes of law. Departmental 
Promotion Board fell into error by not recommending the 

appellant for promotion merely due to the pendency of a 

criminal case enquiry, hence the valuable rights of the appellant 
has been infringed.

G. Because the august Supreme Court of Pakistan as well as 

different High Courts have clearly given the verdict in the 

subject matter that the pendency of an inquiry or even a 

presence of a minor penalty cannot come in the way of 

promotion of a civil servant as it is the right of every civil 
servant that he be considered for promotion along with his 

batch mates. It is pertinent to mention that in working paper, the 

appellant along with his other batch mates have been 

recommended for promotion on regular basis.

H. Because the amended service appeal is filed on the directions of 

this Hon;able Tribunal when the departmental appeal of the 

appellant DATED 18.01.2018 WAS DISMISSED ON 

08.05.2018 COMMUNICATED ON 22.05.2019 after the 

lapse of 90 days.
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It is, therefore humbly prayed that, the service appeal 

may kindly be accepted as prayed for.
1

Appe lant
Through

TAR IAJ ANWAli
Advocate, High Court

A F F IJ) A V I T

1, do hereby solemnly affirm and declare on oath that the 

contents of the accompanying Amended Service Appeal are true and 

correct to the best of my knowledge and belief and nothing has been 

concealed from this Hon’ble Court.

D E p'o hli N

/

V
'*y*'v' 

HK>‘ ' ■'
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beforp: the service tribunal kh yber
PAKHTUNKHWA PESHAWAR

C.M. No. /2019
In

Amended Service Appeal No. /2019

Mohsin Ali Khan Appellant

VERSUS

Govt, of Khyber Palditunkhwa through Secretary Mineral, 
Civil Secretariat, Peshawar & others Respondents

Application for interim relief to the effect 

that, till the final decision of the final decision 

of titled appeal, the respondents may 

graciously be restrained from tilling the post 

of Deputy Director Mineral (BPS-18)

Respectfully Sheweth:

That the above tilted service appeal is being filed before this 

ITon'ble Tribunal, along with instant application.

1.

2. That the facts and ground of main appeal may kindly also be 

considered as part and parcel of this application.

3. That the applicant/ appellant has got a good prima lacie and 

arguable case and is sanguine about its success.

That the bakmce of convenience also lies in favour of the 

applicant/ appellant.

4.

That if the relief as prayed of in the heading of the 

application is not granted, the very

5.

purpose of

accompanying appeal will became infructuos and the

appellant would irreparable loss.
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It is, therefore, respectfully prayed that on acceptance 

of this application^ the respondents may graciously be 

directed not to fill the post of Deputy Director 

(BPS-18) till the final decision of the titled petition.

Mineral

Appellant
Through

‘"^ARTAJ ANWAR
Advocate High Court

A F F I D A V 1 I

I, do hereby solemnly affirm and declare on oath that the 

contents of the accompanying Application are true and correct to the 

best of my knowledge and belief and nothing has been concealed from 

this Hon’ble Court.
/

St
\ J

D E P O N E N T

i,T
NV

,

NCCAWvPl'BUO
J.-
fi%
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PSB-I

WORKING PAPER FOR PROVINCIAL SHLRCTION BOARD.\. -

Denartmont! DIRECTORATE GENERAL MINES AND MINF.RAI.S KHYtlER PAKHTUNICHWA ' 
(GOVERNMENT OF KHYBER PAKHTUMKHWA A/llNERAl. DEVELOPMENT
DEPARTMENTS

iV Nomcnclaturo of the Post/Oosic Scale 
♦•Service Croup/Cailcf 
'Sanctiot^ stfcnp.th of coder

Deputy Direclor Technical (nS-liJ) 
Mines nncl Minerals

_812^45. __________ '
• l^romotion Trnnvlor

__  J _
ft posit..

3.*
4.

Pcrccut.am; of shaic 
Nos ol posls allocated

To each c.atct^.ory____________
ITesenl orcn[)anr.y poslion 
No ol v.ic .ini ie*. in o.ich c.dej'.oiy 
Row (lid lli<.> vacancy (ies) iindci 
Proinolion (luola accrue and since 
WhfnV

H)
I . N.

ill) I post 
■/pnsls.

Ihe rinan«:e UepdilijienI h.e.iae.iied 
Two posts of Deputy Director Technical (tiS- Ui) During ilie 
linancial yi^ar 7fnr» 17 and dnt? to letitninenl nf the iiuaiinl 
and pioniolion, these posts h.ivtt l.ieconH* v^iih ellircl lioin 
01/01/2015,04/0/1/20ir..2G/08/2015. Ol/OW/2()JO and

20/nG/20X7( Anitoxnro-Ui.m.lV.V V< VI). _ . _______
Uy Pi emotion on the basis ol scniorily-cunvlitncss, from 
amonfjst the Assistant Directors (Tcchnicol)(Minin{i 
Cne>neer)/Geoloi’isl/Assislanl Directors (Koyally) vdllt at 
least five years service as such.
(Annoxure- Vll).
Ji-years service
The officers in "l^anel ol ofliratrs for consideialion" at 
S.No. 01 to OG having the requisite lencth of service may 
bo promoted oil regular basis. While the ollicor at S.No. 
07 of the!* same panel havini; short Icnf'lh of seivico about 
(M tnonibs may bo promoted on aclinp chari’c basis as 
per l\uto-OD of parldl of appointment, promotion 
transfer Uule5-2QJl l.jrtSTA CODi: revised nd(lition-2011) 
Not applicable______ •

•ly)
W.(

Recruitment Rule;..

vii) Ue(|uii(.‘(l lentpii ol service
viiir”...... ............ .Whellier to be promoted on 

Uei'ular basis or appoiiilcd on 
Aclini; chari'os basis.

t

r-

\

M Mandatory iraininp., if any._______
Miniimiin required Scr^e __X) GO

V

Sicnalure

Desii’,nation

Dalim;

v 'is» Xa^-t
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PSB-II

CONSiDERAIlOr^panelofofrcersfor
! pzz-.i \ r-s------

?rc>ccf-'s
! Ir.
j

«;lii !'A3

I .-JvniT^cJ
?ERs 
{ifsi’.ylc^ ‘Ar;:-.::3:;« r!'Date Of

ArpJtr-::nri« 
Pfor-Wi*’**
To 3?S*I'

IDete of
l"cr.:c:t3S

. De:eef
; , Arr-'':-'’-'*

!
Ut;± :f 
Srr.;;e

;into
IGc't JK'KS IIto

ii'« r-'-’''*”'
f;:!:

i • 151• il11 !
I109S . I lllijiMrr. • AjsiMant 
; Director 
; jTechiiicsi-
i ors-n

Il'Q Office

I Nil5 i Nil3 I Nil1
NilNilI :6.:5: I Vts;0--| 1-0331S.'1M«4isoiiroI Mr.5;fT;

Akr.»-j
Bic

i
I

EDjitKT.rj j

•i-----nt Minor renaliy
^r IntieentniJ f-v ene )ear 

impoted vide noi:f.:at.on No 
cOElMDD)-4-S':0!4 ‘J"*'**
C.49S"016.

I
I «Jo«NilI ; Nil

TT^The Minoe Pcnalrj 
•Sviihlioldinsof'"® . 
incremc'l* for one }«*'■ 
«a$ imposed vide
nolificalionNo. 
SOE(MDD)'4-S/-:OH 
dated 04t>S'30!6.

2. Tl't name of tlic ofTitcR 
hatbceniflcli'ii''*'" 
tmbtal<mcnioftc.'--> 

in office of the

!NilI *7.50Vti:o.i2':0';S:0-12-200813.O9-2O0S:0-05-l96lMr. 5>?r
Aj'.J

2 . !
. ne name of the ofr.cer hai beeo

Cfr'uifT OSicer.

»

Die
UL5

«

(iU
.AiSlliaBt Dirttlor 
Mineral Mard»n 'tie 
Notification -No. 
SOE(.MDD)-'4 l Vol- ^ 
l(.POI*dalcd iS??'
and ifce taqdrj-1»

nilh thepeodin:
Eo^bIi? Qffieec.

V-i •

. ; i

'.*•
•.VJ.';;-:-

- 's\

JJ



ElijibJe
NU

Nil
Nil

Nil• • Nil7fi31

■i5:T?25« \y9J5MSM 1Xlstaottid
7j,;is£J
.■at®
Bfc Mi»=t
Esysctnaf V ,

v..« ‘be;I."'"! • s.l
I -IS"-?--''. ‘“t ; 1 Nil-S.5'i !• v<»

:i9S4

B5:
.vtis»«: .
Enjlsetria*

•____________— f-rcn«ure“ha$bc«n ,
T‘‘'»;'::,&,»™u.<..,uiryon.l.c

II

. K {»0;:‘”MilFcWspi«
Hiidt*"

CcrtiOcaic
siuthtd

.d.Ki:R'09-0*?-rorM« ^ —------

imposed
D^-:mcMaic..ouy

jniheu^ vidclcuf

NilI 7:.s(>; ves
i9.i:-:oo9 I

S^sq.'^i";jsy::d.n.c
under proctti. i,„ been indo'J''*

■. Tlie ^ , „froviliy «»*'

Nj,rd*B.'ideN »nd i.e

T9.t2'-005
0G.fl4.l9S6Mr. liW>^

Ak*’d
S3l«a

I 3 U{: vT cfi*:-'I
Nil

Nil

,h,COTr>»< Sl"“’'

r.uNO.M»j00y':007 is

;1.Nil'8.00 IYes1;J!I4-'012|;J)4-'012lG.flM99!0iJ)4-l967I Mr.ltiwf
I'dDlB
B-t

:Feldspar*
under proee»»; I Otiicer.

- h..bt« 1

S’;"'".Mineral

;.uir>isP*''=5’®2'‘’‘^
rCnqoinOfr‘cer.

\
ii! I

i



service
1L<I OiTiceVi!. Nilr Nil ■ .*

NilNil77i0No I2l-fl2-:0U:i-02O0l5 ’1143Z.:01327-OM5S7I Mr.Hiyat 
' urRchmaa

Miein;
En;in«riB5

I
I oflen^tbof

Not eligible
senice

MsrdiaNilN:iNil !Nil Nil:oi3,. • tNo2WS-:0!3 ION I1:5-os.:oi3;64)S-:01319^S-I9S" 2015IMr.Ibsua 
lid Din

MteinS
tnfinttiinS

:oi6 1 .c.coirplttion«> icn;lhef(
Not eligible d‘>e m 
Knicc

I MsaJhcr*NilN:-Nil
Nil’ONNoO7-02-:0» 201507-02-:ON-oTomost ! 2016.Mf.Qnira

Jaail

Miocral
Resource
Mitugcincol

I t]

Icegih pJI Not clisiWedu' ‘‘®‘’
stnicc

D.I.Khan
NilNiNilX

Nil2014
No014)3*2014 201507-4l3-:0l407^3*201401-07*1555Mr.Ajmat10

ororltflo" oflcsji^ ofAll •*t eligible due iobbu-c 
ser^'icc

B.St-
Mieiiit
Enjinccrins

Abbotub*^
Nil. I N3Nili 1

Nil2015No23-09*2015 201623.0’-I015TTomwc02*02-1966Mr.U
Miitiirnmad
Rin
MA

Signature:^
Designation:.
Daie:^___

. \VhiIelheofficirat5.No.7of.he . g the part-M of appointment of pro
Promoted on acting charge basis as p 
(ESTACODE Raised addition 20nj

f-V
•“

1 '1^.i ■f ► • ;i ';t i
• I 1

e
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DKVI':L0’*M12NT DEPARTMENT A'J 
(Mccfini; of PS'B b' ld on 2a. 12.20 17) '

. ri2M NO I i O) tr
mini=:raus

sui'-n-XT. I^^QMQXIQN OF ASSISTANT DIRECTOR BS-17 TO THE POST 
TY DIRECTOR MINERAT, DS^IS.

OF

\V/■
SccrcUiry Minos iV. Minerals DcvclopmenL apprised the Board LhaL due

anil promoLion, seven (07) posts of Deputy Director Technical BS-
la an* lym]’ vacanl.

to

A* . ..nliiii-. \,, MTvu i: rulfs Ihe posl is loquired lo be filled as vinder:-

Hy piuiuulion, on the basis of seniority cum fitness, from amongst the 
Directors (Technical) (Mining Engineer)/Ccblogist/Assistant 

Dii'ccioi s (Royally) with at least five years service as such."

i \
As'aslant

The service record of the officer included in the panel was discussed as
lutliavs' ;

S.NO NAME
OFFICER

1. Mr Siraj Ahiiuid

RECOMMENDATiONS OF THE BOARD.OF
I

His date of birth is 18.04.1970. He joined government
service on 18.12.1994 and was promoted to BS-17 
20.12.2008. No enquiry is pending aguin.st him. His 
record upto 2016 is generally good.

on
service

;
Tlic Board recommended the Officer for promotion to the 
post of Deputy Director BS-18 on rcgulnr basis. He will be 
an probation for a period of one year.
His dale of bii-Lh is 20.05.196], lie jaiiietl I'ovcrnment 
service on 15.09.1982 an|:l was promoted lo BS-17 on 
20.12.2008. The Secretary Mines was directed tu inform 
Hie enquiry Ofllecr lo speed up the instant enquiry and 
submit report at the earliest.

Ml . .Shei' Ayaz
i

T'-'

Tlie Board recurnmended to defer liis promotion, 
hiis dale of birth is 19.01.1986. [*lc joined government 
::erviee on 19.12.2009 in BS-17. 
against him. His service record upto 2016 is generally good.

. .1 Mr.. MuluiminutI
/.iilUiiiil KInoi

j*► T
No enf|uiry is pendingI

i
'tv*

4 '■ 'l‘he Board rceonunended tlic Officer for promoliou Lo tlic 
posl of Dcpuiy Director I3S-18 on regular basis. He will be 
on probation foifa period of one year.■^0.

I"•^4 *1 }Mr. Mohsin 
ilvliun

Ali His date ol birUi is 15.05.1984. lie joined government
service on 19.12™'09. in ...^Aceordieg to Mineral

...........................
5

. ..I .

N
V-/
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ili under proeesu ai'ainsliDcvclopirvcnl clcparLincnL a case ii>
liiin in EliliH.'H. Courl.

UV V' J
.-pc-ommended to defer his pron^ojn.JV—^l-----

f s-r.pciuUni* ai'ainsl him. Hib service 
j-enLM-ally good.

J

i b.
!
t

A I

I#- orricer for promoUon Lo ihe
rciiulnr Viasis. Me whl he

V

' i i“
te:- Z:.lu:^rvH\ Din
te'. I ■

-1 !

I Board recommended Uic
Dircclor BS-\H nn

The
I |)n:;l of Drpuly

him.

His dale

he IS .. 
pending againr.i

.,H.s dare '^^;-!;;r3tlBS-i7.Hc:has ™.,Hconrpiciedl 
londh of service for promoUon No cnqui.y

l,i,n. H>s service record. upU. 2016 .s

fe'-' \- MaynlMr
scrvice on
prescribed 

. pending againsl 
IgcncraUy good.

|v-.d Kehinan
k

\

S!:;

(j'.
I

■V.

/

i
ft
SP:-
fic-

I

• i

:::•T-

4ft1.:
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HON’BLli CHIEF MINISTER KHYBER PAKHTUNKHWA,

PESHAWAR.

1
.1/

\v
o/;•

Mm
;

THROUGH PROPER CHANNEL
■i

DEPARTMENTAL APPEAL AGAINST THB ORDER 

iVQ., SO(E)/MDD/2-4-/2017 DATED PESHAWAR 

JANUARY OS, 2018 WHEREBY THE APPELLANT 

HAS BEEN DEFERRED FOR PROMOTION DUE 

TO PENDENCY OF A CRIMINAL CASE.

PRAYER IN APPEAL: -

BY ALLOWING THE INSTANT APPEAL AND 

DIRECTING THE COMPETENT AUTHORITY TO 

CONSIDER THE NAME OF THE APPELLANT FOR 

PROMOTION TO THE POST OF DEPUTY DIRECTOR 

(BPS-18) DIRECTORATE GENERAL, MINES AND 

MINERALS, KHYBER PAKHTUNKHWA PESHAWAR 

ON REGULAR BASIS, W.E.F FROM 05/01/2018, 

IRRESPECTIVE OF PENDENCY OF CRIMINAL CASE.

’'-i.

RESPECTFULLY SHEWETH;

Appellant submits as under:-

FACTS OF THE CASE:-4.

That the appellant Mr. Mohsin All Khan

as Assistant Director 

through Kiblic Sei-vice Commission

1. iwas appointed

on
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T
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19/12/2009 on regular basis in the 

Mineral department

2. That throughout appellant service, 
appellant vorked efficiently. No complaint 

by any person exists against the appellant.

That working paper of Provincial Selection 

Board was prepared for promotion to the 

post of Deputy Director (BPS^IS), whereby 

the name of the appellant is included in 

the working paper. It is pertinent to 

mention that as per the working paper, the 

appellant along with other officers have 

been recommended to be promoted on 

regular basis (working paper mm'ked as 

Annexurc "B”).

3.

r-. ;

i

S':.

That meeting of tlie PSB for the promotion 

of Assistant Director to the post of Deputy 

Director Mineral (BPS-18) was held on 

28/12/2017, whereby without lawful 

justification, the PSB deferred the case of 

the appellant for promotion due to 

pendency of an Dhlisab CourL case 

(Minutes c- meeting marked “C”)

4.
■ ■;

?' '

?r;
!.■?

That feeling aggrieved against the 

impugned order, the instant appeal is filed 

before 3^our. honour for favorable 

consideration inter-alia on following 

grounds:- (Impugned order Annex; “A”)

5.

i'



!
' d

3 *vI

GROUNDS:-
I That Ehtisab case is pending in the court 

again appellant including others. Formal 
charge was framed by the court on 

26/05/2016, and so far the .statement of 

witness has been completed. In 

fourteen witnesses have been

A)

\

!.?■ ■

only one
reference
mentioned by the prosecution which also

that conclusion of the case willm indicates.n

sufficient time. The appellant willconsume
be debarTed from benefits of promotion foiSi: .

such a long time without proof of any guilt.

That a person is presumed, to, be innocent 

until proved to be guilty by a competent 

court of law. So far nothing has been 

proved by the department against the 

appellant. Till today the appellant is
of law. Departmental

Board fell into error by not

3)

I

innocent in the eyes 

Promotion
recommending the appellant for promotion

criminalmerely due to the pendency of a
the valuable rights of thehence

appellant have been infringed.
case

Court of Pakistan ast That August Supreme
different High Courts have clearly

C)
well as

the verdict in the subject matter thatgiven
the pendency of an inquiry oi

of a minor penalty cannot

even a

Sil comepresence
in the way of promotion of a civil servant

as it is the right of every civil servant that
olnnfT with..S-l /A 1-11 r ..
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his batch males. It is pertinent to mention
• •. * .• •<vr: t.

3^
ppper (Annex “B”], the 

MpijelUmi alonii with his other Vialch mates 

been rccommc’^dcd for promotion on 

regular basis. (Annexed as “D” In "F").

that ill workingn-r/.
t; ■ ■

I:-
V'j have

mMWB
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»

;^5•i
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0.
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IN VIEW OF THE ABOVE, IT IE HUMBLYiS:e- PBAYEO THAT ON ACCEPTANCE OF THE 

INSTANT APPEAL. DIRECTIONS BE GIVEN TO
authority to roNsini-.R

ON ■

i?K1.7,:,,
Tine i:i)NinCl'!NICU 

Arriei.LANTi promotionFOR
TO THE POST OF DEPUTY

THE
REGULAR BASIS 
director (BPSG 8} mineral W.E.F 5/01/2U1S.

(MARKED

W-

ff-'
Iv.-h0.

Peshawar daU:d; 18/01 /201S
A n'^ELLANT

msiP ■

W
/
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o
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To,

The Director General,
Mines and Minerals, Khyber Pnkhtunkhwa. 
Pcsluiwar.

Through:- Proper Cliannci
T ■

Subject: APPEAL OF MOHSIN ALI KHAN BEFORE THE HON*ABLE CHIEF1 •

MINISTER KHYBER PAKHTIINKHWA, PESHAWAR.

Kindly referred to the subject above and to state that the undersigned filed appeal

' against the order No. SO(E)/MDD/2-4/2017 da»ed 05-01-2018, whereby the appellant has been

on 18-01-2018, but sincedeferred for promotion due to pending of criminal case

then no decision or any information has been communicated to the appellant.

[( is therefore requested to kindly forward my application / reminder to the

a'':-.'

'1 •• ■

Competent Authority for further necessary action please.

MOHMN AL/ KHAN^ 
Assistam Diri^or (Tech), 

H/Q OfTice; Peshawar. h?

P' ■ •(

1Mf-
1«■ 

•irmr:.M-
t
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To,

The Director General,
Mines and Minerals, Khyber Pakhrunkhwa, 
Peshawar.

Through Proper Channel

Subject:
MTNl.STF.RKTWnERPAdOmimCn^

Kindly referred to the subject above and to state that the-undersigned filed appeal 

against the order No. SO(E)/MDD/2-4/2017 da'ed 05-01-2018, 

deferred for promotion due to pending of criminal 

, then no decision or

whereby the appellant has been 

case 2gn~iiiL[uh-3 on 18-01-2018. but'since 

any information has been communicated to the appellant:
•1

II, is therefore requested ^lo kindly forward 

Competent Authority for further necessary action please.
my application / reminder to the

MOH^N AU KHAN^ 
AssislaM DirVior (Tech). 

H/Q ylTicc, Peshawar.

i:y
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V
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■ PESHAWAn ur^..
■COURT i:

t'i-

Ac• c
W.P.No. /2018

V.
^■:\-

*•
1. Zahoor-ud-D]n,

Peshawar.

2. Mohsin Ali Khan, Assistant 
Peshawar.

Assistant Director Mineral, KP
i

'
1Director Mineral, KP

■: .

Petitioners
’VERSUS

1. Govt, of Khyber Pakhtunkhwa 
Civil Secretariat, Pesiiawar. ■

2. Chief

Secretary^ Mineral; • *.

Secretary (CS),
Pakhtunkhwa, Peshawar.

lyob, Chief Ministers Secretariaf- Pakhtunkhwa Peshawar. Khyber

M.ao?™ntoSi“SlSnTS 

ScSSf, ‘KT^?LS„t “

....Respondents

Secretariat, Khyber
. V

\V

' i.*

• j

WRIT PETTTTnM 

1^9 OF THF

ISLAMIC REPUBiTr OF pat^-tqtak^^ 
1973

-I■LiNDER ARTTPI.e

/.^institution OF r *

i

TESTSD
'^h

II ^8 MAR 2018^



m.sS'BEspectfully
(.W:

1. That petitioner No.l 
Royalty Inspector bn 

in the department and 

post of Assistant Director 
and posted 

Department at

was Initially: appointed as
16;01.199/ on regular basis 

was later prorhoted to the
on 12.04.2012, serving 

Development

-K*:.

as such In Mineral
Peshawar.
Sl,-.

t

2. That petitioner No.2 was appointed as iAssistant 
Director through Public Service Commission on
1?.12.2009 on regular basis In the Mineral
Department. ;

3. That throughout petitioners' 
worked efficiently; No complaint by 
exists against the petitioners.

service, petitioners
I

'■ any ’ person
i

i
4. That working paper of Provincial Selection Board 

was prepared for promotion to the post of Deputy 
Director (BPS-18), whereby the 
petitioners was

name of the 
included in the working paper. It is 

pertinent to mention that ' ''h
as per the; working 

paper, the- petitioners alongwlth otherl 
have been recommended

officers 
to be promoted oh 
working • paperregular basis (Copies of 

Annex "B")
are

• I

5. That the meeting of the Provincial Selection Board ■ 
for the promotion of Assistant DIrecto-r to^ the post ■ 
of Deputy Director Mineral (BPS-18) was. held on
28.12.2017, whereby without lawful justification; 
the Provincial Selection Board deferred the case of

..iill-L ll •
1

^JESTED

2 8-WAR 2018
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*

ithe petitioners for prorriofcion due 
the Ehtisab Court 
the meeting are Annex "C")

to pendency ot, 
caset (Copies of minutes of

6. That the petitioners filed 

dated 18.01.2018,
departmental appeal 

which is dispatched through 
proper channel through covering letter 
19.01.2018

dated
& 23.02.2Q18 to the respondent No.l,- 

so far. (Copy of both;but not responded
.y/.

departmental iappeals
covering letters are Annex "D")

alongvtfith: both

#
7. That finding no other efficacious remedy, the 

petitioners approach this hon'ble , Court foii ■ 
following grounds:-

!

ground?^
I

A. Because as per legal advice/ opinion of the Khyber 
Pakhtunkhwa Law Department dated '21.07.2016/ 

promotion of a Civil Servant 
due to

;■

cannot be deferred 
pending- disciplinary proceedings^ hence i 

deferment of the petitioners from promotion to' 
BPS-18 Is Illegal and Is against the.opinidn/ legai- 
advice of the Law Department. (Copy of legal
advice / opinion of Law Debartfient is’ 
Annex"E'')

: ■

r

".I
B. Because as per Para-4 & 5 of the Instrubtlons ot 

the Establishment Department dated 2006 i 
promotion of a Civil Servant

•'j

i • ■"! ' .1!

cannot be. deferred on ;
account of pending departmental proceedings^ 
he^deferment of the.petitloners from promotloh 

to BPS-18 Is Illegal end against Instructions of the

I'-

^ MAR 2018
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m-/

1

'3•« m. -
' Establishment Department, .(Copy of-the Para .4

ra^^ -
&. 5 of instructions are Annex "F") ; i\

C. Because as per 2000 SCMR 645/ PU 2015 
Lahore 24 (DB), PU 2015 Lahore 45 and 
2009 PLC (CS) 40, promotion of a Civil Servant 
cannot be deferred due to pending departmental 
proceedings against the Civil Servant,' hence- 
deferment of the petitioners from the promotion to 
BPS-18 Is against the judgments of theiSuperiof 
Courts. (Copies of the judgments ibid 
Annex "G")

are
i

1

D. Because there Is no bar for stoppage/ deferment 
of promotion of the petitioners on- gr-ound of 
pending Inquiry as petitioners are to be presumed 
as Innocent unless proved guilty. ;

!
E. Because the alleged so-called Inquiry; asi Initiated 

on-15.09.2017 against thirteen persons including 
the petitioners. According to notification,!the said 
enquiry was to be completed within 30 days, the 
inquiry has not been concluded and Is still In 
progress for more than four months Iwlth no' 
completion in sight to ascertain the truth, it is also 
pertinent to mention that' against; the 
charges, an RR has been lodged against forty five 

persons excluding the petitioners. Petitioners 
not charged In the FIR, which also; shows the 
innocence of the petitioners with regard 

charges. (Copy FIR, charge sheet in Referencei 
No,4/2016 is Annex "H &. I")

F. Because Ehtlsab case Is pending in the 

against the petitioners-Including others.' Formp/

same
•i'

! are
I

to the,i

}

;

Court- ;i

;1

■•s

MAJ(2013

.■•ii-ll:. il ;•

•■i
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/

’1# v-i
: \charge was framed by the Court on 26.05.2016) 

and so far the statement of only one .witness has 

been completed. In reference fourteen Witnesses 

have been mentioned by the prosecution, which 

also Indicates that conclusion of the case win
consume sufficient time. The petitioners will be 
debarred from benefits of promotion' for such d 

long time without proof of any guilt

1

• j

G. Because a person is presumed to be Innocent until
proved to be guilty by a competent Court of law; 
So far nothing has been proved by the department 
against-the petitioners. Tilt today the petitioners 
are Innocent in the eyes of law. Departmental 
Promotion Board fell Into error .by not 
recommending the petitioners for; promotion 
merely due to the pendency of a'criminal case 

enquiry, hence the valuable rights ; of' the 

petitioners have been Infringed.I
1

'^2'-H. Because the august Supreme Court of;Pakistan as; 
well as different High Courts have, dearly giveni 
the verdict In the subject matter that the; 
pendency of an Inquiry or even a presence of a? 

minor penalty cannot come In the Iway ofi 
promotion of a civil servant as It Is the I right of 
every civil servant that he be considered fori' 
promotion alongwlth his batch mates. It Is! 
pertinent to mention that in working paper (Annex; 
"B"), the petitioners alongwlth his oth^r batch! 
mates have been recommended for. promotion 
regular basis. * . ^

■ > •:\
■ -I';

!

i
f I

1on

t
I

! !
i

g-ffAR 2°^^^iinT TT
!
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It Is, therefore humbly prayed that, on- 
acceptance of this writ -petition, the respondent^ 
may kindly be directed to consider petitioners for 
promotion to BPS-18 (Deputy Director Mlnrall 
from BPS-17 (Assistant Director) by -deciding, 

appeals strictly In accordance wltti 
Law Department opinion dated 21,07.2016, Para-' ■ 
4.5 of the Instructions of the Establishment. 

Department, Superior Courts judgrrrents 2000 

SCMR 645, PU 2015 Lahore 24 (OBJ, PLJ 

2015 Lahore 45 and 2009 PLC (CS) 40, Civil 
Servant Act, 1973 and PMS Rules, 2007 within 
shortest possible time please.

interim RELTF=t=

By. way of interim relief, it is, prayed that,'thi 
respondents may graciously be directed not to fill- the 

post s of Deputy Director Mineral (BPS-ia)- tllhthe final
decision Of titled petition. !

? !
I

■r«.

departmental

■:

i

I
i

i

!

»■;

Petitioners !
Through

..--.•I '!

AdvoSi-e^
Supreme Court oflpaklstan!

-no such like writ petition hai 
by the petitioner before this Hon'ble

Adyocate;

ardan) j

■CERTIFipATF
It Is certify that, 

earlier been filed 
Court.

LXSt OF Bonr^c;
Constitution of Pakistan, 1973 

2. Other case laws as per need.
1.

• •!

11

i;

i

THiFirr
>2^MAR 2018

1
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S5# IIJUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR 

JUDICIAL DEPARTMENT

Writ Petition No.l284-P of 2018 
With Interim Relief It-

JUDGMENT

Dale of hearing 22-03-2018

Petitioners: (ZAhoor-ud-Din and another) by Mr.^mjad AH 
(Mardan), Advocate.

Rcspondcnts:(Govcmmcnt of Khybcr PaJehtunkhwa and 
others) by Mr.Waqar Ahmad Khan, AAG.

****i»**

AFRIDI, C.J.- Zahoor-ud-Din and

another, petitioners, • seek the constitutional’.

jurisdiction of this Court, praying that: .

**Ii is, therefore, humbly prayed 
that, on acceptance of this writ 
petition, the respondents may 
kindly be directed to consider 
petitioners for promotion to BPS^ 
18 (Deputy Director Mineral) from 
BPS~17 (Assistant Director) by 
deciding departmental appeals 
strictly in accordance with Law 
Department 
2L07.2016,
Instructions of the Establishment 
Department, Superior Courts 
judgments 2000 SCMB 645, PU 
2015 Lahore 24(DB), PU 2015 
Lahore 45 and 2009 PLC (CS) 40, 
Civil Servant Act, 1973 and PMS 
Rules, 2007 within shortest 
possible time please, ”

-J :

opinion dated 
para4,5 of the



7

mi
2

#
2. In essence, the grievance of the

petitioner is that the departmental appeal of the

petitioners is pending adjudicaUon before the

..ii
respondents.

The appeal of the petitioners is stated to3.

. be pending before the worthy Secretary Mineral,

Government of Khyber Pakhtunl^wa, Peshawar/

respondent No.l which requires to be decided. The
i

petitioners are directed tc appear before the worthy

Secretary Mineral on 29.03.2018 at 10.00. AM..

Surely, the petitioners should be provided sufficient

opportunity to plead their case. Thereafter,- the

worthy Secretary is to decide the matter within thirty
-;r

days. In case, the relief sought by the petitioners
I]

cannot be granted then reason in writing be recorded•T'

I for the same, and copy thereof be transmitted to the'

worthy Director, Human Rights Cell of this Court.

The worthy AAG also undertook to ensure that the

7018 ^

a:
*

IIVH
•u*.
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IIS •3

'appeal of the petitioners pending before respondent
1%

No.l is decided within the ^ven time.

Mi : -#1 i nil ■'iii:■
This writ petition is disposed of,

O'!
accordingly.

>■O'
Announced;
Dt.22-03-2018. ft■jur;GEI

-
■■B

' i'
i;

i.
.r

CERTIFIED TO DJd J
■:yy•= pc^I

I

:oia28
No, ■ ii't*1 •

} t• Dale orpreseu..
No orPajiLs.^

Copyln-V-----

Urcvnl •

• . \ n.lL*- ■ .

i \
• . K*

.*• f.? •«

K:
/i ;l: L. ..

’ ■. •Tl-’’

s
-i

fJiar.
■• (PB^ Hm*Mc MrJurfte Yaky&AMdhCblcfJiutlct

Hm'Wc MrJuUct Mubtmmid Aynb KhaBi Judge.
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*0 )
;• NT UP KIIYUKU PAKHTUNKHW 
I AftUAMrNTAny AFFAIRS &. 

RIGHTS DEPARTMgNT 
No. 'soTDP«n)/lD/5.6/jo|;.vQ|^.„ q ^ ^ 
0ATt0!PejK:TH» ^;utY,20i6

:.iii
-}• • K-"

To

/
A:

1'■’ili 
ill

1 ■

Subjoci: . ADVICE REGARDIMC
aS.CQMMENDATIQNR
gROMOTIpN COMMIttcb^

JMPLEMENTATtnM

Onar Sir. • •• •|»1 am directed to refer
No.SO(Eotl)/PHED/1-l/2016/|.R to your Departmeol's 

Karak duted 10-07-2016
letter :ii

'if
on the subject 

accordance with para-V of Promotion 
a civil servant will be deferred

noted above and to slate that In 
Policy. 2009 promotion of 
para-lV of the said In addition to

policy if disciplinary or Doparlmental proceedin 
pending against him. Whereas, me Supreme Court o/ PaWsfan 
Judgement, 2000 SCMR 645. declared that " 
praeBe:f/a3j vtare pending against tha raspandeat 
prnmolhn of Chit servant. Howevar. It would not doh’^r the Auth 
diselpllnory proceeding agelnst the ChH servant. If 
hw* Similarly in other decisions as cited.
Ig-?) Tig. Z007 PLC {r.n\'o.A

gs are
in its

Mara fact that soma dlsctpllnary ■
ms not a sufficient ground 'to stop tha

'■ "'il

m
if

orlllos to contlnuB with 
ory. Justly, fairly and aoeardanca wHh
2008 PLC tr.fi) 2007 Pt C 

Which allows the promotion of civil 
even some disciplinary proceedings ere pending egdinst Ihe civil 
Henco. the promotion case/ notification of civil servant .

aniicipaled formal Inquiry which Is tantamount

servant 
servant, 

cannot be deferred 
- to punishment in

, due to an
iidvanco.

i'i2. ‘ . So. In light of Judgement of the Supreme Court It s'.
>r.nm Promotion Policy is deficient 

lino with the

seems that
on the point and needs to be updated in 

Supreme Court Judgement 
Court always hove over-rlding effect

»-*rvTe7/:r as the decision of the 
on sub-ordinate legislation

superior 
andl' Po'icies.

^fYours Fnlthfully,
I

' Socllon Officer (Oplnlon-II)Endst: of avnn Nq. A rtato
Copy forwarded for information to •- 

1. T^o P.S to 
2yth

:-r

ho P S In 1;DV/. DoportWm.
P.S ,0 Soersisry E.lsbilshmsn, Dopsr,m„„, ,or InlcrrsnUoo.

I

5
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a
IX)BEWO-R-n.-. rs

.ji^aiM"
^ they need approved gmdclines ^'d-insd^ictions. ■'

:<"vr
V.

Pcribrrruinc
I •

■ -M. If'

ifIff
■'ji

,:-&r S'r^g7^ssivts;l^^ : I

' '^ ^’ii

task,
• i

•. ;•a

i '<

> .
»’r r

;>ft>CUKl Mr. Muhammad Tnrr»?r •/*
.... . . un Khan, SpeciaJ

■■ :! ap]9r;«iable

■:Me

: i IIm Administration' Department*. . r

■J. . serviced and . 
Widiout tbeir efforts, ’*
: .would-have not been , ,i.|

m-

^coatr^budon to update -.instiiictionsff-:
of this .comp^iim;6f:mstoi<idons..v,„ux.

as well as:the Count^igiung;QfIicbrs .to-

'11

IgScshawar or faxed on 091-9210447 / 7^ ^WF?. Civil.Secretariat.

ill

.11
II•r.'tt ^0 -*•> ■

it?
. •; •. ;■ to^Gayerniinf of NWFPii;

IWich, 9*-2006.

t
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be (fonsidered as adverse in the'case of-an officer who fulfillsThe ,. ',h'~V 
condition of lenqth of service for promotion to the next higher/ 
grade and should be communicated to him. A

■II

&

(iii) It has been'decided tha.t.Jf-.l^a-officer, is, adjudged s' 
unfit for continued retention- in sefv-ice^such an entry should 
be treated as adverse and shoa’id pB' •communicated' to the*- « ■■ 
officer concerned.

■ ''V

.J' ■

4;4; Un-finalizcd Departrnenta/:Proceedings:-^ln the Case ^ 
of an officer against whom .departmental- proceedings are in ■ ‘ 
progress, no mention-whatsoever sh.OLild-b'e-made about it in his 
Performance Evaluation Report., Only whe.n such proceedings ■ ' 1 .?| 
have been finalized, and the ‘ punishmerit,.''if any, .has been * 
awarded/exonerated should . be.- .imentibned in his Evaluation 
Report. In such a case complete copy of-'the final order may be.' 

'pla'ped, as is usually done-, on- his'.Character Roll.

■ •.

.. -S

^4.^. According to the instructions (vide Para 4.4)' no mention- 
" ■should be made in the Eyaluatidfi-'.Repbrt. of a Go-vernment- 

S-Cfvant, of the departmental proceedings’--which may be in 
prpgfess against him,-■unless:...such iproceedings. haye been-, 
finalized, and the punishmeht7Hf cihy,:ha'S'-'been-awarded;. There- . - 

no .bar to .a Governrherit'---servant-.■.being.’ Considered for-.'*>. 
promotion during the-'-pe!ndenby-‘";of departmen-tal proceedings 
against him. However, in such cases, a'copy each of the-charge 
sheet and the statement of aU'egaCions sjioul'd be placed before 
the Provincial Selection Board, or the. D-epartnaental .'Promotion -i- 

I Committee, as the-case' may. b'e v/de' Establishment Division's'. 
O.M. No. 2/20/G7-D.I.,-dated Che 13^^. November, 1967 (printed 
at S.. No. 118 .of chapter. V. of.-the .'.Establishment Manual, ^ 
Volume-I, Reprint, X968-an'ci_.page'6l-5bff ESTACODE).. ' -

4.6. According to,.. Che.'..-.■InstftJccioris'/-Contained' in ■ chp '-g ■
• Establishment Division's . letter No. ■Sf(l-)/58-SE.Ill,-dated the 8^^ | 
May, 1958 (Para4.4) .ho ^mention whatsoever can be made • I 

about a-departmen-tai-inquiry .pending ■against an officer in the-. 
Evaluation Report. However, the're'.sho'ufd be-no harm.in making ^ -ij 

' as mention about a criminal .'case 'pending' against an officer ih i ^ 
his C.R. ^

4;'7 Eva/uaf/on-/?eporr;-If'cherG .are-.anyladverse remarks iri..| 
'the Evaluation Reports brj^pafedby NIPA and Administrative

i.'-

„'fi'

•&
i .a:si

^1-
'9^
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A
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■ill
■till'^35|s^♦1 •1 *

/y«c= ^

iimip://www.pakisuinlawslw.com/UwOiilinc/luw/comcnai.u5p7Ciisc ; M
J’Uycnviv

v:ft(
*= appeal or .he lnspcc.or-Gcrer.1 of PoUec egato .he order of .he Punjab Serviee Tribunal. Lahore
in Appeal No.3097 on097. ma:lc ihc foUowmsobscrvaUon.-

"5 Wc liavc I'carcl ihc learned counsel for the petitioner Dr. A.Basil learned sci^r

1 . procccdinijs."

,j*

1
-i-

W

•■S

‘§'

fis
•isaf

fi

^rSS~“S“SSSii5B I
pern,oner ''“•^he ordM of au^ension of .he petilioner has been susper^r^. * 
Tribunal on 30-S 1999, J.. , « • .v- respondent for implementation of the .JaM
Il^rs 'ms Court. The needful shall now be doM widun one week from loday failing ^
which Tocrcivc process shall be issued against the respondents. ^

ToHowingcfTccl:-

5. Tltc Icanv 
not considering in true

•■r'-'Jrisi
efraid Ibal Ihe mere flm. ^

suflieien. ground .o ^^ar th/petitioner to continue with the y||

and in accordance with law.

6. V/c arc
'* respondent is not a

observation, the petition is dismissed and leave to appeal declmed.

K .

■. m
7. V/ilh the above 

. '■ M.B.AJZ-33/S Pciilion dismissed.

Wmmi

14

f
s|

11 lA.I
..i' :■.'••• ' <
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■
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> Judgpfnert http://www.plsbcla.conVLawOnlinc/law/comcnt2Kasp?Cascdes"20.‘M

c‘.n

2009 P L C (C.S.) 40 - .ii;;!f-
■f[Lahore High Court]

Before IlanzTari({ Nasim, J
i''

MUIIAMMD AFZ/\L KHAN

Verius ■f

GOVERNMENT OF PUNJAB through Secretary to Government of the Punjab, C&W 
Department and anotl)cr

i

i
t-Writ Petition No.5S57 of 2008, decided on 20lh June, 2008.

(a) Civil sendee—

—‘Promotion cannot be claimed as matter of right—Principles. \
-I

The civil servant cannot claim promotion as a matter of right, but it is an inalienable right to every 
. civiiservant that he be considered for promotion along with his batch mates, if he fulfills eligibility 

criteria. f>■; •r
• (b) Civil Service—

'.y—Promotion, consideration for—Meaning—Consideration for promotion means a just and fair 
consideration and not as o matter of routine.

■V

'ii'

(C) Punjab Civil Servants Act (VIII of 1974)—
i

—S. 8-~Constilulion of Pakistan (1973), Art. 199—Constitutional petition—Promotion— 
NoQ'Considcration of petitioner's ease for promotion by Selection Board repeatedly on ground of 
pendency of enquiry against him—Validity—Pendency of enquiry and minor penalties could not t 

u.. . come in way of promotion-—Enquiry must be concluded within a specific period—Enquiry

■k .

K;'
5®;

:4proceedings pending against petitioner for an indefinite period smacked of arbitrariness and mala 
fide—Hanging sword on head of a civil servant in form of pendency of enquiry would reflect only ' if 
lo deprive him of his lawful right of promotion—Treatment meted out to petitioner could not 
sustain in eye of law—Consideration for promotion would mean a just and fair consideration and 
not as a matter of routine—High Court directed authority to place petitioner's ease before 
Selection Doord within specified time, which would consider his ease fairly, justly and Independent 
of pendency of enquiry, if not finalized on day of consideration of his case for promotion.

'H
■ Jl

1

Znrar Khan v. Government of Sindh and others PLD 1980 SC 310; Captain Sarfraz Ahmad Mufti 
■ V. Oovcmmcnl of the Punjab ond others 1991'-SCMR 1637; Moj. Ziaul Hassan, Home Secretary 

and others v. Mrs. Noseem Choudhry 2000 SCMR 645; Ch. Yar Muhammad Durraina v 
Government of the Punjab and another 1992 PLC.(C.S.) 95; Sh. Muhammad Riaz v. Government 
of the Punjab 2003 PLC (C.S.) 1496 and Writ Petition No.2573 of 2000 ref.

otA
3/9/2018 9:39 A,

http://www.plsbcla.conVLawOnlinc/law/comcnt2Kasp?Cascdes%2220.%e2%80%98M
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udccjncnt ;

(d) Civil Service—

—Promolion—Pendency of enquiry and minor pcn'^ltics against civil servant not a hurdle i 
' ofhis promotion. ---------------------------------------------- in way

M|asood Ahmad Riaz for Petitioner.

Nneem Masood, Assll. A.-G. Punjab wlh Humayun Akhtar Sabi, Deputy Director Lecal for 
Respondents. & 'v.

•k- ... .

r ORDER

V UAHZTARIQ NASIM, J.—The backdrop of this writ petition is that the petitioner being senior 
niostj Executive Engineer BS-18 of the Communication Works Department, Government of Punjab

; ^expecting his promotion as Superintending Engineer in BS-19 in the year 2003 but he was 
Cdeferment he remained' in the field for five long years when again on

V 23-5-2008 the petitioner's ease of promotion was taken up by respondent No.l who prepared 
working paper and placed it before the Provincial Selection Board, who recommended for

, deferment of the petitioner on the plea of pendency of some inquiry. The petitioner continuously 
^ . persuaded for the rcdrcssal of his grievance since 2003 but with no result and finally filed this writ 
' pciilion with the following prayer:—
‘ -

"(I) Petition may kindly be accepted with costs.

- } (II) Respondents may kindly be directed to place the petitioner's ease of promotion as ' 
• Superintending Engineer in BS-19 before the Provincial Selection Board within a period of 
[ one month positively.

(Ill) Respondent No.2 who is the Chairman of Provincial Selection Board may very kindiv 
, be directed to consider Petitioner's promolion ease fairly, justly and without being 

inliucnccd by the pendency of any inquiry.

_ ■ ■ (IV) Respondents may kindly be further directed to consider the petitioner for promotion as
Superintending Engineering in BS-19 from 9-7-2003 when the petitioner was eligible for 
such promotion and when his cose was first placed before the Provincial 'Selection Board.

' kindly bcTcfasidc'^''''''’"'' 8-1-2004 and order of inquiry dated 5-9-2007

(VI) Petitioner may also kindly be granted such other relief7reliefs 
entitled."

may

/
to which he is foundt

2. Learned counsel for the petitioner submits that so far prayer No V in rectv»rt nf c«i»- -j r 
• ahowH:au5c notice and order of enquiry is concerned he doL ^ of setting aside of

deleted from the prayer clause. However the learned en.t i same and it be treated;
pniycrj wiih vehemence and contends Ihit the petitioner is^bein?”-*^-'^* T® 
rather on extraneous consideration, with ulterio? motiv^and mallei'a dT? ™‘n 
any aeon, which is based on maia fide cannot^'^”1 « a7eo\f ac.ron'i W that 

eye of law.

I

3/9/2018 9:39 AM ■
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mere pendency of enquiry cannot deprive the petitioner from his lawful richt promotion. Learned counsel referred Zarar S v Governmem 
^ of Sindh and others PLD 1980 SC 310. Captain Sarfraz Ahmad Mufti v. Government of the Punjab
r-:.-
It.
<v

Wip'
* ", "T Advocatc-ficncral submits that consideration for promotion
t f ‘l;'' "''' P^motion as a matt« of right • *3

£ nn I h ? h ps^io"" could "ot be promoted. However i,*,
bemg a deferred ease the petitioners ease shall be reconsidered in the forthcoming PSB's meeting ’ ' "fi

4. Aipirncnls heard. Record perused.

5. 'nicrc IS no cavil front the proposition that the civil servant cannot claim promotion as a matter ^ 
W nght but It IS also undisputed fact A that it is an inalienable right of every civil servant that he 
^ considered for promotion along with his batch mates when he fulfills eligibility criteria and it

. must be noted that consideration for promotion means a just and fair consideration and not 
mallei; of routine.

Zi
■mM

as a

6. It is wcll-cslnblishcd lew bid down by ihc apex Court that pendency of enquiry and
" n‘'’u “i;. P™“°‘‘on- I" the present case the departmental

representative, who produced the record did not disclose any penally available in the petitioner's
mueh‘^tfm“v ‘T" enquiry. However, when confronted will, the solo qucslio,^ lllal how

even minor -

f " •

? u for a long period in facing certain enquiries'
" “"'■'“‘■"B the proceedings for an indefinite period smacks arbilrarincss and smells

specific time. Hanging sword on the heads of certain civil servants in the form of pendenev of 
ft to deprive tinm their further lawful right of promotion, which eil^ffe temed

^ nl.^ of if he is found guilty when
^Urerltllu'bbln Ihe Tye 0^1^' ^ ‘h=

Board within a period of two months positively from -tnHav n ^ Selection
p- petitioner's promotion ease fairly justly and narticuIarJv inH ^ consider the. sairu; is not finalized on the day of considtalion fir promofion ■

vnthm two months and result thereof be conveyed to fhe nf-nnt* .‘^^crcisc must be concluded 
^vri^pctilion is accepted in the above teLs Registrar. (J.) of ihLs Court. TIic

; S.A.KyM-245/L
Petition accepted.

3/9/2018 9:39 AM/
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IMixItan Benoh Multan] 

P'-^^enL’ Shahid Wahceo ahd Shah K

.\ Kv
hawar, JJ. 

MUHAMMAD SALEEM-Petitioner . • 
versus

GOVERN*/.ENT OF PUNJAB through its Chief Secretary 
and 6 others—Rcspondcnts • ■

W.l‘. No. 14949 of 2012, decided on 15.7.2014.

.!••• \

^■11
■|at ^

IC):?. lU

'.SMmWr^ConillluUon of Pakistan. 1973*

• ...
M>ArC« 199*>l*romoilon Holley Rulou. 2010, R. 9(iv]»Promotlon>*Daformont was raising on ' 
C^dltabUlty und unblomlshod career—Policyjwus ohallongod—Validity—Superior Courts—Civil,.. XYly:!] 
servant against whom a departmental Inquiry or criminal proooodings wore ponding was not anhlP 
'outGoat for purpose of consideration of hia • / 7
[cMO for promotion and there was no bar on his promotion—Any policy‘of government IncIudihg^K.^ 
iPremoUon Policy 2002 of Government of Punjab cannot come In Its way and has become. - 
^undont. lP.27iAasB .

Mr. Muhammad All SiddiquC Advocate for Petitioner. •
Mr. M. Aurangzcb Khan, A.A.G. along'with Saleem Afchlar Ouresht, District Officer Cp-Operadve^’^^ 

ullan for Respondents No. 1,2 and 3.
Dole nf hearing: 2S.6.2014. . - . ' 'a . 4 .iSf

.OoDsn'''.' • V ■■■■■■
(ji’-! In the instant writ petition, the pctitionci being a civil servant has challenge the vires of Sub-'g^. 
Lile (IV) of Rule 9 of the Promotion Policy, 2010 and decision of Provincial Selection Board with. resjDett-li 
[!lhc deferment'or the petitioner for promotion as same being Un-lslamic, Un-ConstitutionaV,' 

jlUcrimlnatofy and against the fundamental rights of the petitioner. ’ • --liH
2. The question of law 10 be determined by this Court is reproduced is under:

•• . ' "Whether promotion of the civil servant could be deferred which he otherwise entitled to, on a-’isafl
sole ground that a case or inquiry is pending against him in which he is yet to be proven guilty?,^^ 

.idif ■ •' 3. Brief facts of the case arc that the petitioner was appointed on 07.04.1984 as Assistant-
^glstrar (BS-16) through Punjab Public Service Commission. ... •

4. The promotion of the petitioner in BS-19 has bee.n due since 04.12.2011 on the retirement 0^ 
rt ond Fayytiz»ul*WoBBan Farooqi cenior to him. However, he has not been promoted since that-datc.''V ’ .-W;"

5. On 1.3.2012, i/id« Notification No.’SO(E)7-3/96(P-Ill). a final ocniorlty list was Issued by thc\v^
^Secretary Co-Opcrativcs whereby, the petitioner was placed at Serial No. 1 and Respondents No. 4, to 
[f*);Wcrc placed at Serial Nos. 2, 3,4 and 5 respectively. * ' -il-i

T 6. On 24.07.2012. meeting of the Provincial Selection Board-l was held whereby, Rcspondeht8^!| 
^ io were promoted to BS-19 and the promotion of the petitioner was deferred.

7. Loaned counsel for the petitioner contends that the promotion of the petitioner was defcrredl? 
^^'?whlch he otherwise is entitled to. as per the impugned rule. Further submits that the petitioner has a-^v 
' nji’-- apo'les* career and is at verge of his retirement. Till today, not an FIR as well as not a single inquiry i0:'! 

ayjlha* been registered and initialed against him; hence his deferment is raising questions on his - 
|^>?cridllabllUy and unblemished career, that requires kind Interference by this Hon'blc Court. Reliance i8';4 
^^Vplftccd on Captain Sarfraz Ahmdd Mufti us. Couemment of the Punjab and others (1991 SCMR 163); Mq .: 

xul Hosson. Home Secretary and-others us. Mrs. Naseem Chaudhry (2000 SCMR 645), Sh. Muharrunai\ 
wr* Coucmmcnl of Punjab 1(2003 PLC (CS) 1496) and Muhammad Afzal Khon us, Couernment of. -. 

Puruab through Socrotary to Couemment of the Puryab, C&W Department and another ((2009 PLC (CS) 
r5^*;40)i.

y-

■ ■ IV

v-:;ri

8. Report and parawisc comments were I5)cd by. the respondents. One of the preliminary 
i/’ objeciions wa» that ihc mailer rclaics wlih Ihc Verms and conditions of promotion and the petitioner 

has not availed his remedy by way of filing appeal before the Punjab Service Tribunal, hence 
^'v'ConslllUliunal petition Is not maintainable.

‘ facts. Respondents No. 1 & 2 also controverted the prayer made by th^pctitloner by
IJS contending that the promotion case of the petitioner was placed before the Punjab Selection Board, .

the reason that an FIR No. 18/2010 Police Station Anti-Corruptl
* bUr

OJ.V.

'V®k

? hlp4Nrww4<|l»»Hl« C«iMtmVPU»1iL24J<ni

?.vm
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pciuonir
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t'-®'--utHri n'^f V"’ Rights'. In Tarig^
' - "•' ^'•"'‘ '■• I'"'l>.h.i.-,l 10 mnko any law which rnrf m another (1989 CLC 20l3^ii

and any :..v^. ...aeJe shall lo ihc extent orinconsSj^^^^u'' u I^indamental
^.. ;;, principal of l..u |..v. h.-ro r,n.nci.iu-d in S/iaror Fn«w- lu^ is to be void; The

'■■■- been u? ^’"'1“ ........... lyay^CurSTollT-'r^^'T^^

r o...13. O.„.r.„o„ on.w raised by the petitioner is answered m following t.™3-

Of Pakistan, in which a f 3
C.n.rh as eontempiated in Article 189 of the CoLtitution\??s“rt::X^^bTe:;;^\i'^^

k.

^ Si®
;v-

m.h;-

■ .';• •;^i-4il the f^yz quoted judgments.;;

. 6-lSI. tlte Hon-ble' Su^;e'',;;“c'ou;^has“heW°hLfI^OOO SOMS

rcsponc^nl ,s n,n Pending against th'|

Clarify that proiiiohon as DSP will not debar th». rs.-»f»- . passed by this Court. However, we maysSS
against the r.;s|,„ndcni if any. justly, fairly and in aeco;d'Lce''w"th'’law/'‘'’ proceeijing;
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^HAMA KUAN ZAKAR..

versus

W ••;•

I
'tI

• ■."- c ■ 1:^

J ■■

a. ■ Petitioner
' ^■:r

I^ISTRk; .-COORDINATION 
••V.P. No.

::r.i:i- OFFICER, LODHRAN 
IS606 oraoi2. decided

etc.—Respondents ' 
on H.4.2014.

Cun*.i,iuuoii of Pakistan. •073..

■4'

fe ie.v*i
four conrldcrution for promoSo^ "<11001001 grouadTo d? ^'“^‘■'er-msclpUaaiy*:'

SliC'-' j "ho is a tcaclier K aad even Junior ^ to be ^ '

Mr. Auransi^cb IfW ' for >»=llUon=r.

»V* r. '^’^’fough instant writ oetirio pu Oroer

I? - u.. ™ ;r’"T"'K;'”''’™
M^rrxri
& .i ^“cca. District Lodhran vide Icm Master, Govt. Hieh Schnni ^ Education Officer

Education Officer inrormed tl anhc 27.09.2010 and ll^cs ?986 ^arh. Tchsil Kchror '

^ i^vci 11 “

HI

• IJT. '3
Punjab for Respondents.^ i: .I !n
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BEFORE THE KHYBER PAKHTIINKHWA SERVTrP
TRIBUNAL, PESHAWAR

673■■ ■ • -I P^Jclitukhwa 
Sej-v-ico Tj-t&Hinnl-,Service Appeal No. ^2018■

Dhij-;y ^Jo.

I
Mohsin All Khan,
Assistant Director Mineral, KP Peshawar.

■&-

i

VERSUS
1. Govt, of Khyber PakhtUnkhwa through Secretary 

•Mineral, Civil Secretariat, Peshawar.

2. Chief Secretary (CS;|,
Pakhtunkhwa, Pesha-wah.

Secretariat, Khyber
'm

3. Chief Minister's KP in the capacity of Appellate 

Authority under KP Departmental Appeal Rules, 
1986, Chief Minister's Secretariat, Khyber 

Pakhtunkhwa Peshawar.

■ 4. Provincial Selection Board for promotion of Mineral
Development Officer/ Assistant Director (BPS-17.) 

to Director (BPS-18) through Chief Secretary, CS 
Secretariat, Khyber Pakhtunkhwa, Peshawar.

■Respondents■ ■ ■ •

SERVICE APPEAL U/S 4 OF SERVICE 

TRIBUNAL ACT, 1974 FOR DIRECTTNC 

THE RESPONDENTS TO CONSIDER 

PETITIONER f^OR PROMOTION TO BPS- 

18 (DEPUTY DIRECTOR MTNRAL) FROM 

BPS-17 lASSISTANT DIRECTOR) TN 

ACCORDANCE WITH LAW. DEPARTMENT

S' If ©’dt'O-d ssy

~k ^ _
1 Resostrar

OPINION DATED 21.07.2016. PARA-4 ^ 

OF THE INSTRUCTION<^ OF THEAcy

4‘l



Appellant alongwith his GQunsel present. Mr. Muhammad Jan, Deputy 

District Attorney for the respondents present. Learned counsel for the 

appellant seeks adjournment. Adjourn. To come up for further proceeding as 

per preceding order sheet on 10.04.2019 before D.B.

: 12.03.2019 ;

V
:/

f (M. AMIN KHAN KUNDI) 
MEMBER

(M. HAMID MUGHAL) 
MEMBER
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. 27.11.2018 Appellant with counsel and Mr. Mr. Kc 

learned AAG, Blongwith Mr. Said K/Il 

Superintendent present. " Representative

submitted reply on behalf of respondent 
J ljNo-1 & 2. Learned A.A.G stated that the 

& 4 also relies

rejoinder if any and arguments 

before D.B..

of . theli-V'V
"'U

lilf -If(l-c
respondent

on the same. Adjourn. To come
j?a

ift.up -m
on 16.01.2019

. Member

16.01.2019 Counsel for the appellant-present;-Mr. M. Jan, DDA'for the 

respondents present. ■

At the time of institution of service appeal, the. departmental 

appeal of the appellant was not decided, however, after institution of 

service appeal the same was decided on 08.05.2018 and the 

respondents have also annexed the departmental authority order with

the comments. Therefore, counsel for the appellant is directed to 

challenge the -departmental authority order thi'ough amended 

appeal. To come up for amended appeal/arguments

same

on 12.03.2019
before D.B.

(Ahih^^assan) 

I Member
(M. Amin Khali Kundi) 

Member
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POWER OF ATTORNEY
4' .

In the Court of U

}For
} Plaintiff 
}Appellant 
} Petitioner 
} Complainant

VERSUS
77/ }Defendant

} Respondent 
} Accused
}

Appeal/Revision/Suit/Application/Petition/Case No.

I/W, the undersigned, do hereby nominate and appoint

ZARTAJ ANWAR ADVO(^T^ my true and iawRil attorney, for me in my same and 
on my behalf to appear at to appear, plead, act and answer in the
above Court or any Court to which the business is transferred in the above matter and is 
agreed to sign and file petitions. An appeal, statements, accounts, exhibits. Compromise or 
other documents whatsoever, in connection with the said matter or any matter arising there 
from and also to apply for and receive all documents or copies of documents, depositions 
etc, and to apply for and issue summons and other writs or sub-poena and to apply for and 
get issued and arrest, attachment or other executions, warrants or order and to conduct any 
proceeding that may arise there out; and to apply for and receive payment of any or all 
sums or submit for the above matter to arbitration, and to employee any other Legal 
Practitioner authorizing him to exercise the power and authorizes hereby confen-ed on the 
Advocate wherever he may think fit to do so, any other lawyer may be appointed by my 
said counsel to conduct the case who shall have the same powers.

AND to all acts legally necessary to manage and conduct the said 
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf 
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/we undertake at time of calling of the case by the 
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the 
^ may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be 

held responsible for the same. All costs awaided in favour shall be the right of the cormsel 
or his nominee, and if awarded against shall be payable by me/us

of
Fixed for

case in all

case

IN WITNESS whereof I/we have hereto signed at 
___________________ day to____the the year_

Executant/Executants_________________
Accepted subject to the terms regarding fee

^ ''

^^artaj Anwar
Advocate High Courts

ADVOCATES, LEGAL ADVISORS. SERVICE <& LABOUR LAW CONSULTANT 
FR-j- 'I. FoiirUi Floor, Biloiir Plaza. Sadclar Road, Pcsliawar Caint 

Pli.09l-527215d Mobile-0331-9399185 
BC-10-985I

CNIC:17301-1610454-5
y
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
I

TRIBUNAL. PESHAWAR

Service Appeal No. 73 72018

AppellantMohsin AN Khan

VERSUS

Govt, of Khyber Pakhtunkhwa through 

Secretary Mineral and others

INDEX

Respondents

Description of documents. Annexure Pages.S#
1-6Memo of appeal1.

Interim application with affidavit 7-82.
9Addresses.of the parties.3.

10-13BCopies of working paper4.
Copies of minutes of the meeting
Copy of departmental appeal 
alongwith both covering letter
Copy of grounds of writ petition 

and judgment dated 22.03.2018
Copy of legal advice / opinion of 

Law Debarment 21.07.2016

C 14-155.
16-21D6.

22-30E7.

31F8.

Copy of the Para 4 & 5 of 

instructions
G 32-349.

34/A-3.4/K,HCopies of the judgments10.
35-36I11. Copy FIR
37-43J12. Copy of charge

44 :13. Wakalantama

Appellant
i

Through
Amjad Xlll^^ardan)
Advocate
Supreme Court of Pakistan

Clerk of Counsel 
Imran
Cel! No.0321-9870175
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE.... V •TRIBUNAL, PESHAWAR

K^yher Paklitukhwa 
Service TrffounnlService Appeal No. /2018

Diary Mo.

Dated

Mohsin Ali Khan,
Assistant Director Mineral, KP Peshawar.

Appellant.

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary 
Mineral, Civil Secretariat, Peshawar.

2. Chief Secretary (CS), 
Pakhtunkhwa, Peshawar.

Secretariat, Khyber

3. Chief Minister's KP in the capacity of Appellate 

Authority under KP Departmental Appeal Rules, 
1986, Chief Minister's Secretariat, Khyber 
Pakhtunkhwa Peshawar.

4. Provincial Selection Board for promotion of Mineral 
Development Officer/ Assistant Director (BPS-17) 

to Director (BPS-18) through Chief Secretary, CS 

Secretariat, Khyber Pakhtunkhwa, Peshawar.

Respondents

SERVICE APPEAL U/S 4 OF SERVICE
TRIBUNAL ACT. 1974 FOR DIRECTING

!lFpe«54©-«5ay- 

Ufi... ___1 Resssta'sar
THE RESPONDENTS TO CONSIDER

PETITIONER FOR PROMOTION TO BPS-
18 (DEPUTY DIRECTOR MIN RAD FROM

BPS-17 rASSISTANT DIRECTOR) TN

ACCORDANCE WITH LAW DEPARTMENT

OPINION DATED 21.07.2016. PARA-4.S
OF THE INSTRUCTIONS OF THE

a
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ESTABLISHMENT DEPARTMENT.
SUPERIOR COURTS JUDGMENTS 2000
SCMR 645. PU 2015 LAHORE 24 I DR).
PU 2015 LAHORE 45 AND 2009 PLC
(CS) 40. CIVIL SERVANT ACT. 197.1
AND PMS RULES. 2007.

RESPECTFULL Y SHEWETH:-

l.That appellant was initially was appointed as 

Assistant Director through Public Service 

Commission on 12.12.2009 on regular basis in the
li-j Mineral Department. I

c:
2. That throughout appellant's service, appellant 

worked efficiently. No complaint by any person 

exists against the appellant.

3. That working paper of Provincial Selection Board 

was prepared for promotion to the post of Deputy 

Director (BPS-18), whereby the name of the 

appellant was included in the working paper. It is 

pertinent to mention that as per the working 

paper, the appellant alongwith other officers have 

been recommended to be promoted on regular 

basis (Copies of working paper are Annex
"B")

4. That the meeting of the Provincial Selection Board 

for the promotion of Assistant Director to the post 

of Deputy Director Mineral (BPS-18) was held on 

28.12.2017, whereby without lawful justification,, 

the Provincial Selection Board deferred the case of 

the appellant for promotion due to pendency of
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the Ehtisab Court case; (Copies of minutes of / 

the meeting are Annex "C") —

5. That the appellant filed departmental appeal dated 

18.01.2018, which is dispatched through proper 

channel through covering letter dated 19.01.2018 

& 23.02.2018 to the respondent No.l, but nq 

action was taken. (Copy of departmental 

appeal alongwith both covering letter are 

Annex "D")

6. That being aggrieved, the appellant filed 

W.P.NO.1287-P/2018 before the Hon'ble Peshawar 

High Court, Peshawar, which was disposed-off 

with the direction to the appellant to appear 

before respondent No.l, as his departmental 
appeal is still pending, and after providing 

opportunity to the appellant, the respondent No.l 
will decide the appeal of appellant within thirty 

days. (Copy of grounds of writ petition and 

order dated 22.03.2018 are Annex "E")

7. That thereafter, appellant appeared before 

respondent No.l and despite the clear direction of 

the hon'ble High Court the departmental appeal of 

the appellant has not been decided till date.

8. That as the statutory period as described in law 

has already been lapse, therefore, finding no other 

efficacious remedy, the appellant approach this 

hon'ble Tribunal Court for following grounds:-

GROUNDS

A. Because as per legal advice/ opinion of the Khyber 

Pakhtunkhwa Law Department dated 21.07.2016; 

promotion of a Civil Servant cannot be deferred 

due to pending disciplinary proceedings, hence.
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deferment of the appellant from promotion to 

BPS-18 is illegal and is against the opinion/ legal 
advice of the Law Department. (Copy of legal 

advice / opinion of Law Debarment is 

Annex"F")

B. Because as per Para-4 & 5 of the Instructions of 

the Establishment Department dated 2006, 
promotion of a Civil Servant cannot be deferred on 

account of pending departmental proceedings, 

hence deferment of the appellant from promotion 

to BPS-18 is illegal and against instructions of the 

Establishment Department. (Copy of the Para 4 

& 5 of instructions are Annex "G")

C. Because as per 2000 SCMR 645, PLJ 2015 

Lahore 24 (DB), PLJ 2015 Lahore 45 and 

2009 PLC (CS) 40, promotion of a Civil Servant 

cannot be deferred due to pending departmental 
proceedings against the Civil Servant, hence 

deferment of the appellant from the promotion to 

BPS-18 is against the judgments of the Superior 

Courts.

D. Because there is no bar for stoppage/ deferment 

of promotion of the appellant on ground of 

pending inquiry as appellant are to be presumed 

as innocent unless proved guilty.

E. Because the alleged so-called inquiry as initiated 

on 15.09.2017 against thirteen persons including 

the appellant. According to notification, the said 

enquiry was to be completed within 30 days, the 

inquiry has not been concluded and is still in 

progress for more than four months with no



pmpletion in sight to ascertain the truth. It is also 

pertinent to mention that against the 

charges, an FIR has been lodged against forty five 

[Persons excluding the appellant . Appellant 

pot charged in the FIR, which also shows the 

innocence of the appellant with regard to the 

charges. (Copy FIR, charge sheet in Reference
No.4/2016 is Annex "I & J")

1

F. Because Ehtisab case is pending in the Court 

a'gainst the appellant including others. Formal 
charge was framed by the Court on 26.05.2016, 

apd so far the statement of only one witness has 

been completed. In reference fourteen witnesses 

have been mentioned by the prosecution, which 

also indicates that conclusion of the case will 
consume sufficient time. The appellant will be 

debarred from benefits of promotion for such a
I , ' ''

long time without proof of any guilt.

same

are

G. Because a person is presumed to be innocent until 
proved to be guilty by a competent Court of law. 
So far nothing has been proved by the department 

against the appellant. Till today the appellant is 

innocent in the eyes of law. Departmental 
Promotion Board fell into error by not 

recommending the appellant for promotion merely 

due to the pendency of a criminal case enquiry; 

hence the valuable rights of the appellant has 

been infringed. :

H. Because the august Supreme Court of Pakistan as 

well as different High Courts have clearly given 

the verdict in the subject matter that the 

pendency of an inquiry or even a presence of a 

minor penalty cannot come in the way oi"



promotion of a civil servant as it is the right of 

every civil servant that he be considered for 

promotion alongwith his batch mates. It is 

pertinent to mention that in working paper (Annex 

"B"), the appellant alongwith his other batch 

mates have been recommended for promotion on 

regular basis.

It is, therefore humbly prayed that, on 

acceptance of this appeal, the respondents may 

kindly be directed to consider appellant for 

promotion to BPS-18 (Deputy Director Minrai). 
from BPS-17 (Assistant Director) in accordance 

with Law Department opinion dated 21.07.2016, 

Para-4.5 of the Instructions of the Establishment 

Department, Superior Courts judgments 2000 

SCMR 645, PLJ 2015 Lahore 24 (DB), PL3 

2015 Lahore 45 and 2009 PLC (CS) 40, Civil 

Servant Act, 1973 and PMS Ruies, 2007 within 

shortest possible time please. ^

Appellant

Through.

Amjaq^li^;i piardan)
Advoc
Supreme Court of Pakistan?

AFFIDAVIT

I, do hereby affirm and declare on oath that the 

contents of the appeal are true and correct to the best 
of my knowledge and belief and noticing material Jias 
been concealed from this hon'

I
Deponent



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Service Appeal No. /2018

Mohsin AN Khan Appellant

VERSUS

Govt, of Khyber Pakhtunkhwa through 

Secretary Mineral and others............... Respondents

APPLICATION FOR INTERIM RELIEF 

TO THE EFFECT THAT, TILL THE 

FINAL DECISION OF TITLED 

APPEAL, THE RESPONDENTS MAY 

GRACIOUSLY BE RESTRAINED FROM 

FILLING THE POST OF DEPUTY 

DIRECTOR MINERAL (BPS-18)

a
Respectfully Sheweth:

1. That the above titled appeal is being filed before 

this hon'ble Tribunal alongwith instant application.

2. That the grounds of main appeal may kindly also 

be considered as part and parcel of this 

application.

3. That the appellant is having a good prima-facie 

case in his favour and is also sanguine about its 

success.

4. That balance of convenience also lies in faovur of 

appellant.
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5. That if the relief as prayed for in the heading of 

this application is not granted, the very purpose of 

accompanying appeal will become Infructuous.

It, is therefore, prayed that, on acceptance of 

this application, the respondents may graciously 

be directed not to fill the post s of Deputy Director 

Mineral (BPS-18) till the final decision of titled 

petition.

A

Appellant

Through

Amj li ardan)
Ad VO
Supreme Court of Pakistan

AFFIDAVIT

I, do hereby affirm and-declare on oath that the 

contents of the Application are true and correct to the 

best of my knowledge and belief and nothing material 
has been concealed from this hon'ble Tribunal.

Deponent0KX)/ n.
:'Q.-V

7 ^
mmo' ]? 2-

\ /

/ i
I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE 

TRIBUNAL, PESHAWAR

Service Appeal No. /2018

Mohsin Ali Khan Appellant

VERSUS

Govt, of Khyber Pakhtunkhwa through 

Secretary Mineral and others..... ;.... :.... Respondents
MEMO OF ADDRESSES

APPELLANT

Mohsin Ali Khan,
Assistant Director Mineral, KP Peshawar.

RESPONDENTS

1. Govt, of Khyber Pakhtunkhwa through Secretary 

Mineral, Civil Secretariat, Peshawar.
2. Chief Secretary (CS), Secretariat, Khyber 

Pakhtunkhwa, Peshawar.
3. Chief Minister's KP in the capacity of Appellate 

Authority under KP Departmental Appeal Rules, 
1986, Chief 

Pakhtunkhwa Peshawar.
4. Provincial Selection Board for promotion of Mineral 

Development Officer/ Assistant Director (BPS-17) 

to Director (BPS-18) through Chief Secretary, CS 

Secretariat, Khyber Pakhtunkhwa, Peshawar.

Minister's Secretariat, Khyber

Appell^t

Through
Am«i^iWp7( M a rd a n )
Advocate
Supreme Court of Pakistan

i
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PSB-I

WORKING PAPER FOR PROVINCIAL SIiLfiCTION BOARD.

Department! DIRECTORATE GENERAL MINES AND MINERALS KHYBER PAKHTUMI(HW/V
IGOj^MENT OF KHYBER PAKHTIINimu//^ MlfvlERAt DR/F. nPMrli^TT "
departments

Irir Nomenclature of the Post/liasic Scale 
‘ Service Group/Cader ~ 
Spnetion strength of ender

Deputy Director Technical (BS-iy) 
Mines and Minerals

_y p^.ls. _____
J^romotion

:::____
y posts.

2.
3.
4

Iranstor
i) Pcrccntnce of share
ii} Nos of posts ollucaied 

To each cntcRory 
l*reson| orciipancy post ion
Nf) of v.ir:.iiu:if>s in »*.'u:h c.ile

,\iii) 1 post .... ......
7 post*;. . ..

Ilu! I in.iiHK? Uep.liltiHMil h.is ctc.ilod 
Two posts of Depttly Director Teclitiical Durittf; the
(m.nicial yr.tf 20Ui I7 .uitl dut! lo rotinuticiil of the incuinl 
.mkI );ronu)tioii, lliestr posts h.ivt? l,n!C(.inn.' with elleci lioni
01/01/2015,04/0'l/201i".,2G/08/20:l5, OJ/OP/20'JG and

20/0G/20J.7( Annextuej^.ll.m.iv.v VI).
By Prcniotion on the basis of scniorily-curirritnessTfr^^ 
amongst the Assistant Directors (Technicnl)(Miniti{> 
CnBincerl/GeoloGist/AssislaiU Directors (Hoy.illy) with at 
least five years service ns sucIj. 

jAnjiexiire- VII).
!>-years service ............. .......
The officers in "Panel of uflici.'is for ctj7TsideraIioii''~ar 
S.No. 01 to OG having the requisite tenglh of service may 
be promoted on regular hosi.s. While the olticcr at S.No. 
07 of the same panel havint; sliort lotiGth of sc-ivico about 
0^ months may be promoted on actitin charge basis as 
per Hule-09 of pail-ll of appointment, 
transfer Bules-2Q11.{[;5TA CODl^ revised adflilioii-2011)
Not applicable '

iy) r.ory
I low (lid the vacancy {ie.sj under 
Promotion quota accrue and since 
Whi-n?

V)

V') Recruitment Rules.

vii) He(|uited leiitph of service 
Whellier to be promoted 
Itej’ular basis or appointed on 
AcliuG chariios basis.

viii) on

promotion &

ix) Mandatory training, if any. 
Minimum required Score on flX), 60

Signatiiro

D(!si|;natirjn

Dale’ll;
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PSB-I!

PANFL OF OFFICERS FOR CONSIDERATION,

T:air.i;ig 
frr prc’:;-..-:;-.':-.

j Caic
Ir. ir\ crjr; 
ofL;;v- 

jir.z

B2rp;r.::'g
wilii Na3

PfOCffdir;:
(if z\'.))

i\Vh::hcr • Quiitifcd St:ssina 
Fu’.tVi T~z Scores
p:c5”;'r:c 
Lcr-i-.;-::
Srns;?.

: rsL'.’-jDi-s r.:'Date Of 
Appciiititicn: P.;|-ia; 
Pfkiir.ciioii

Date of
1" fiV.rnng
into
Gc't service

1 Date of
! Binh

:PERsF Ko I Nrrs of 
i Oiftcer 

with
Quaiif:r2'.:cn

{jf ar.yi :
i

To3P5-i: pioi-c-'.;.'" I1
II

10 i
Ihf pre;--*!’:i ■ II

I

15; H13; i;I u10 59S(i i5 i
31 Elisiblf. Assistant ' 

i Director 
1 (Tcchiiicai' , 

(3PS-I‘» i 
H‘Q Office

Nili NilNilNilNil'(i.:5\C5is/i:'i994 i :o/i2.':oos18'04.!9'0I Mr. Sirrj
.Ahms'J
B.S:.
Miairts
Enjinecrin*

j

I

1
i

}

;
Tic .Minor Penalty “vith holdiiis 
of ^»o Increments for one year 
ois imposed vide notification No.

dated

1.adO«Nil. INil1. The Minor Penalty 
‘Svilh holding of r" 0 
increments for one year* 
was imposed vide 
notification No. 
SOE(MDD)'4-8/:014 
dated 04*08/2016.

2. The name of the officer 
has been included in 
embezzlement of royalty 
case in office of the 
Assistant Director 
Mineral Mardan vide 
Notification No. 
SOE(.MDD)/4-I/Vol- 
U/20rdated I5,’C'9.'20l'> 
and the enquiry is 
pending with the 
Enquiry Officer.

Nit77.50Tes:o-i2-:oos:0-12-200813^)9-200820-05-1961Mr.Sher
Ayez

2 ! SOE(MDD)’4-8/20I4
Ciia'2016.

B.Sc Tfce name of tite officer has been 
icdtided in 
royalty case In of the .Assistant 
Director Mineral Mardan '.-c 
Notification No. SOE{.MDI))'4- 
!Aol-Il'2017datcd 15O9.C017 and 
At enquiry is pending with the 
Enquiry Officer.

L.L3 embezzlement of

P i

[-H
CO
i

H

AI r- •J*
*

l



MlNilNil- • :
NilNil7837l$.l2-2009 I ^■cs19-12-2009i9-i:-mo919411-1986•——“rtuhammid 

.<h»n
B3t Minin? 
EcfiECcrin?

;
the Court of Special

1 N'l: Nil
I ^rcrc»ceNo.T:L'l6ia the 

Court of Special Ehtesao 
Court-Il Khyber 
PaUhtunkho*. Peshawar 
acaiust the onicer regarding 
FcUUpare ease under file 
No.MDW/>UTL-
Fcldspare (100)C007 is
■niHcr process.____________
The minor penalty of 
‘•Censure* ius been imposed 
in the Departmental enquiry
on the officer, vide letter
No.9638.39.T)CM M/A_dmn/ 
2,942, dated 2S''09/20l?.

I Nil■S.ST i Fc'ilv’ace ease 
• Feicsparc (lOOiTWT is iuid-:r process.Ves

19-12-2009 1 1 ■
15-05-
219S4

Mr. Mohsiii 
All Khsu 
B3e 
Miming
Engineering

4 ;
I
I

I

. iirjOu'eiMilt i Certificate
attachedI

Nil '72.86i Vesie.i;-:oc9
19-12-2^ \ 19-12-200906-04-19S6Mr. Uhfaq

Ahmad
Saleem

5

Reference No. 4/2tll6 in the Court of 
s lciMEhtesabCourt-U Khyber; 1-U Q c:i’;eNil iNil !Reference .No. 4.2016 in

the Court of Special 
Ehtesab Court-U
Khyber Pakhtunkhwa,
Peshawar against the 
officer regarding 
Feldspare case under 
file No. MD\V/>L\A‘U 
Feldspare (100)/2007 is 
under process.

1. The name of the officer
has been included ill
embcazlemcni of 
rovalt>’ case 
thi Assistant Director
Mineral Mardan .vide
Notification No.
SOE(MDDl/4-lAol-
IL2017datcd
I5.'09/20randtlic
enquiry is pending with
the Enquiry Officer.

1.Nil78.00Vesi:.04-:oi2124)4-20121<}4)M991014I4-1967 ^ , !|?,t«‘’roniKornc,rh«bc.nincMcd^
' ™mb=rf=mcn.orro>^y««»om..ol

the Assistant Director c.mdD)/
Mardao-vide Notificauon ^
4:tA'ol-lM0l7datcd I5.'09.20l7 and the 
enquiry is pending with the Enquiry 
Officer.

Mr.2.ahoor
IMDin

6■T'

B..A

l

i
in office of

Q
IF?**^

H

i ■ s
r- -

K
■ L

•; wf



Not digibic due to non-ccmplet:oa of length of
scoke

n,<3oniccNili NilNilNilNil77.50No2l^2-:0l32l-02*:0l3 I :i-02-2i}U27-flM5S71 ^ir.Kayat 
^ ur Rehmao 

3.Sc 
Mining 
Engineering

l

( to due to Iicn-complcii ja of length ofNot eligible 
serxicc

j Mardan; N:lN:iNil 1\
201,3..- Nil»

No2WtS-20l3:6-0S-20l3 201426-OS-:01319.0S-1987Mr.thsac
lid Din 
B.Sc 
Mining 
Engineering

2015 !a
2016 !

Not eligible due to non-compiction oi icngm of 
sen-ice

Mcashcra: NilNi-NilNil2014 INo07^2-201407-02-2014 201507-02-:01401-06-19S7Mr.Qasira
Jamal
M.Sc
Mineral
Resource
Management

9 2016
1
I

Not eligible due to non-complexion of lciist» 
serricc

D.I.Khan1 NilNdNilNil2014No07^3-201407^3-2014 201507-03-201401-O7-19S5Mr. Asmat10 ;
Ali
B.Sc
Mining
Engineering

Not eligible due to non-completion of lengta of 
sen-ice

AbboitabadI NilI N"ilNil
Nil2015No23-09-2015:3.09-201S 201611-02-199602-02-1966Mr.11

Muhammad
Rise
MA

Signature:Jl 
Designation:. 
Date:_____

needed in the panel are eligible for promotion in
short length of service about four nionUrs rnay

intment of promotion rules 2011
lto6i

{ESTA CODE Raised addition 2011)

/
r- •

i

•slas.-
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. rEMNO (lO) cM INERALS. DEVELO*MVIEN^DEPARTM ENT
(Meeting of PSB held on 28.12.2017)^ 'i

SUBJECIV PROMOTION OF ASSISTANT DIRECTOR BS-17 TO THE POST OF
DEPUTY DIRECTOR MINERAL BS-18.

Secretary Mines & Minerals Development apprised the Board that due to 
creatiun. reiiremenl and promotion, seven (07) posts of Deputy Director Technical BS* 

I 8 are lyiii!.’, vacanl.

.-.i

.■f

A'.cnidiup. la st rvice rules llie |)i>sl is required to l)e filled as under:-.£•

“By proniuUon, on the basis of seniority cum fitness, from amongst the 
Assislani IDireetors (Technical) (Mining Engineerj/Gcologist/Assistant 
Dircciors (l^oyalty) with at least five years service as such."

1 .
jf..
T,

4^
The service record of the officer included in the panel was discussed as

Idlliiws; ■

OF RECOMMENDATIONS OF THE BOARD,S.NO NAME
OFFICER
Mr. Siraj Ahmad} His date of birth is 18.04.1970. He joined government 

service on 18.12.1994 and was promoted to BS-17 on 
20.12.2008. No enquiry is pending against him. His service 
record upto 2016 is generally good.

I

■I
■?
i

'I'hc Board recommended the Offiecr for promotion to the 
post of Deputy Director BS-18 on regular basis. He will be 
on probation for a period of one year.
His date of biith is 20.05.1901. lie joined government 

13.09.1982 and was promoted to BS-17 on 
The Secretary Mines was directed to inform 

the enquiry Officer to speed up the instant enquiry and 
submit report at the earliest.

Mr. Sher Aya/I

I .service on
20.12.2008.

Ii

The Board recommended to defer liis promotion.
His date of l.iirth is 19.01.1986. He joined government 
r.ervice on 19,12.2009 in BS-17. No enquiry is pending 
against him. His service record upto 2016 is generally good.

!
3. Mr.

/.ulkifiil Klinn
Mutiammadi

1 .

The Board recommended the Officer for promolion to tlie 
post of Dcpuiy Director BS-18 on regular basis. He will be 
on probation ft)ira period of one year.

4. iMr. Ali His dale ol bii'th, is 15.05.19<84. He joined government 
I9.l2vju09. in BS.".17. ,,.^Accordii g to Mineral
.........   /t-  r-----------4-« ____________ ___ . .... ...________________

Mohsin
I

iKIuin! service on

/

I .. \ /.N»• Ay"s.-
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.•Jk-
Luulcr piocuss ai^ainsl //

a case isDcvciopmonl cleparUneiit 
him ill Ehtisal^ Court.

{VcneraUy good.

I •

5.
,Sulccm

‘

to the
i-cgulai- Viasis. Ho will be

orricer for promotionBoard recommended the 
no-;l of ncM-'Vily OirccUir BS-IH on

date of birth is 01.04.1^0/. nc j
16 01 1991 and was promoted to

Mineral Development department 
and an enquiry is

. : \ 'theA' I

I
I

His6. Mr. Zahoor ud Din
service on
12 04.2012. According to 
he is include.-! in Ehtisab Courl case
pending against him.

■!

e„„,
hds not yet completed

'the_________
II^hTs" date of birth is

service on 21.02.2013 in B • ^ enquiry is
escribed ler4>th of se.-vxe.lo,

. „,,,hin,. aKu.nsl bun. lbs s.MV.ce ,e<,oul up 

generally good.

»
A' HayalMr.Iji. i.

Rchman
pr

t(

to theBoard recommended the Officer for appointment
4 'I'lie
s^i\
■it

. t
i

/t; ,
i

Ti

«

(
i
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5t'*»
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HON’BLE CHIEF MINISTER KHYBER PAKHTUNKHWA,
PESHAWAR,

THROUGH PROPER CHANNEL

DEPARTMENTAL APPEAL AGAINST THE ORDER

NO. SO(E)/MDD/2-4/2017 DATED PESHAWAR

JANUARY 05, 2018 WHEREBY THE APPELLANT

HAS BEEN DEFERRED FOR PROMOTION DUE

TO PENDENCY OF A CRIMINAL CASE.

PRAYER IN APPEAL:-

BY ALLOWING THE INSTANT APPEAL AND

DIRECTING THE COMPETENT AUTIIORITY TO 

CONSIDER THE NAME OF THE APPELLANT FOR 

PROMOTION TO THE POST OF DEPUTY DIRECTOR 

(BPS-18j DIRECTORATE GENERAL, MINES AND 

MINERALS, KHYBER PAKHTUNKHWA PESHAWAR 

ON REGULAR BASIS, W.E.F FROM 05/01/2018, 

IRRESPECTIVE OF PENDENCY OF CRIMINAL CASE.

RESPECTFULLY SHEWETH;

Appellant submits as under:-

FACTS OF THE CASE:-

That the appellant Mr. Mohsin .Ali I<Qian 

was appointed as Assistant Director 

through Public Service Commission

1.

on



/

2

19/12/2009 on regular basis in the 

Mineral department.
A'-'.,

2. That throughout appellant service, 
appellant v orked efficiently. No complaint 

by any person exists against the appellant.

That working paper of Provincial Selection 

Board was prepared for promotion to the 

post of Deputy Director (BPS-18), whereby 

the name of the appellant is included in 

the working paper. It is pertinent to 

mention that as per the working paper, the 

appellant along with other officers have 

been recommended to be promoted on 

regular basis (working paper marked as 

Annexure “B”).

3.

II
attMted

That meeting of tlie PSB for the promotion 

of Assistant Director to the post of Deputy 

Director Mineral (BPS-18) was held on
whereby without lawful 

justification, the PSB deferred the case of 

the appellant for promotion due to 

pendency of an Ehtisab Court case 

(Minutes cf meeting marked “C”)

4.

28/12/2017

That feeling aggrieved against the 

impugned order, the instant appeal is filed 

before your honour for , favorable 

consideration inter-alia on following 

grounds;- (Impugned order Annex; “A”)

5.
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GROUNDS:-
That Ehtisab case is pending in the court 

again appellant including others. Formal 

framed by the court

A)

oncharge was 

26/05/2016, and so far the statement of

witness has been completed. Inonly one 

reference
mentioned by the prosecution 

indicates that conclusion of the case will 

sufficient time. The appellant will

fourteen witnesses have been
which also

consume
be debarred from benefits of promotion for 

such a long time without proof of any guilt.

That a person is presumed to be innocent 

until proved to be guilty by a competent 

of law. So far nothing has been

B)

court
proved by the department against the 

appellant. Till today the appellant is 

innocent in the eyes of law. Departmental

Promotion Board fell into error by not 

recommending the appellant for promotion 

merely due to the pendency of a criminal 

hence the valuable rights of the

ATTMED

case,
appellant have been infringed.

That August Supreme Court of Pakistan 

well as different High Courts have clearly 

given the verdict in the subject matter that

asC)

the pendency of an inquiry or even a 

of a minor penalty cannot comepresence
in the \va.y of promotion of a civil servant

as it is the right of every civil servant that 

he be considered for promotion along with
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his batch mates. It is^ pertinent to mention
(Annex “B”), the

wilh his other hatch mates
that in working paoei 

appellant along
>dcd for promotion 

“D” to “F”).

on
have been rccomme’

basis. (Annexed asregular

ABOVE, IT IB HUMBLY 
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be given To
( ■( )/V.^7/)/^/^

IN VIEW OF THE 

PRAYED THAT ON ACCEPTANCE 

iNSTANT APPEAL, DlRECllONS _
:ERNED AUTl lORI'l'Y .70'I'llIC CX)NC 

THE
regular BASIS ro THE 

director (BPS-18) mineral W.E.F 5/01/20is.

(MARKED “A”).

ONPROMO'I'IORFORAPPELLAN'I
POS'P OR DEPUTY

LL
;r 1>appellant

Peshawar dated; 18/01/2018
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To.

The Director General,
Mines and Minerals, Khyber Pakhtunkhwa, 
Peshawar.

Through:- Proper Channel

APPEAL OF MOHSIN ALI KHAN BEFORE THE HON^ABLE CHIEF
MINISTER KHVRER PAKHTUNKHWA, PESHAWAR.

Subject:

Kindly referred to the subject above and to state that the undersigned filed appeal 

against the order No. SO(E)/MDD/2-4/2017 da^ed 05-01-2018, whereby the appellant has been 

deferred for promotion due to pending of criminal case inquig^ on 18-01-2018, but since

then no decision or any information has been communicated to the appellant.
j

It, is therefore requested to kindly forward my application / reminder to the

Competent Authority for further necessary action please.

MOH^N AU KHAN^ 
Assistarw Dir^tor (Tech), 

H/Q Office, Peshawar.AX­ ED
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To,

The Director General,
Mines and Minerals, Khyber Pakhtunkhwa, 
Peshawar.

Through :- Proper Channel
■?

'■ Subject: APPEAL OF MOHSIN AU KHAN BEFORE THR HON*ABLF.
MINISTER KHYRER PAKHTUNKHWA. PKSHAWAR. ^ CHIEF

Kindly referred to the subject above and to state that the undersigned filed appeal 

against the order No. SO(E)/MDD/2.4/2017 da^ed 05-01-2018, whereby the appellant has been 

deferred for promotion due to pending of criminal case aBTininiiry on 18-01-2018, but 

then no decision or any information has been communicated to the appellant.

since V'

It. is therefore requested to kirnily forward my application / reminder to the 

Competent Authority for further necessary action please.

;

MOHSJN KHANti__
Assistant DirVlor (Tech).,. / / 

H/Q Office, Peshawar. /* /^ATI TED

k
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BEFORE THE HONOURABLE PESHAWAR HIGH 
COURT PESHAWAR

W.P.No. /2018

i

I•:
1. Zahoor-ud-Din, Assistant Director 

Peshawar.

2. Mohsin Ali Khan, Assistant Director Mineral
Peshawar. '

I

Mineral, KP
:

KP

i

i

.Petitioners
VERSUS

1. Govt, of Khyber Pakhtunkhwa Secretary Mineral-
Civil Secretariat, Pesiiawar. '

2. Chief Secretary (CS),
Pakhtunkhwa, Peshawar.

:
Secretariat, ; Khyber

r;

3. Chief Minister's KP in the capacity of Appellate 
Authority under KP Departmental Appeal Rules ^ 
1986, Chief Minister's '
Pakhtunkhwa Peshawar.

Secretariat, ; Khyber;

4. Provincial Selection Board for promotion of Mineral 
Development Officeiv Assistant Director (BPS-17) 
to Director (BPS-18) through Chief,Secretary, CS 
Secretariat, Khyber Pakhtunkhwa, Peshawar.

Respondents

;
i

i

!
WRIT PETITION HMnFP

199 OF THE ■ nMgTITUTinN ni=

ISLAMIC republic OF PAKTSTAM^
1973

ARTICLE
:

I

S
i I

;
TESTED

)
; TBiSlFlT MAR 2018
i

;
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RESPECTFULL Y SH^WFTi^^

■y . i
\
i ;!

l.That petitioner :No.l was initially: appointed as 

Royalty Inspector on 16.01.199/
j

on regular basis 

in the department and was later promoted to the 

post of Assistant Director on 12.04.2012;

;
!■

;

serving
and posted as sucli in Mineral Development 

Department ! 1
at Peshawar.

:

i
i

:2. That petitioner No.2 was appointed as Assistant
Director through Public Service Commission on 

1?.12.2009 on regular basis in the' Mineral\

Department. 5
.•

3. That throughout petitioners' service; petitioners 

worked efficiently. No complaint by any persorji 
exists against the petitioners.

I

:

I\
4. That working paper of Provincial Selectign Board 

was prepared for promotion to the post of Deputy 

Director (BPS-18), whereby the name of the 

petitioners was included in the working paper. It Is 

pertinent to mention that as per the: working 

paper, the petitioners alongwlth otherl officers 

have been recommended to be promoted 

regular basis (Copies of working paper are 

Annex "B")

t.\V-.:

:

i
i

on i

I;
;

I

i;
5. That the meeting of the Provincial Selfectibn Board 

for the promotion of Assistant Director to^ the

[I
f

post
of Deputy Director Mineral (BPS-18) was held ori 
28.12,2017, whereby without lawful Justification; 
the Provincial Selection Board deferred the

!
i

case of I •;
i I

I
•:

II : i

TESTED
i !

28^R 2018
■ 1

/I
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I

;
the petitioners for prorriotion due to pendency of , 
the Ehtisab Court casei (Copies of minutes of 

the meeting are Annex "C")

!i;

;:

I ;
6. That the petitioners filed departmental appeal 

dated 18.01.2018, which is dispatched through 

proper channel through covering letter dated 

19.01.2018 &. 23.02.2018 to the respondent No.l/ 
but not responded so far. (Copy of both 

departmental appeals alongwithi both 

covering letters are Annex "D")

i.:

I

?
i

i

;
;;;

:
i

:
I

r'

7. That finding no: other efficacious remedy, the 

petitioners approach this hon'ble : Cburt for 

following grounds:-

[;

I

!
1; i

1

GROUNDS ;

: ;
A. Because as per legal advice/ opinion of the Khyber 

PakVitunkhwa Law Department dated 21.07.2016; 
promotion of a Civil Servant cannot be deferred 

due to pending disciplinary proceedings; hence; 
deferment of the petitioners from promotion to 

BPS-18 is Illegal and is against the opinion/ legal 
advice of the Law Department (Copy bf legal 
advice / opinion of Law Debarment is 

Annex"E")

:
!

;;

B. Because as per Para-4-& 5 of the Instrubtions of 
the Establishment Department dated 

promotion of a Civil Servant cannot be. deferred 

account of pending departmental proceedings, 
hence deferment of the petitioners from promotion 

to BPS-18 is illegal and against Instructions of the

2006j ;;
on 1. ■!.!

1
■i 1

:
■:

I
I

'/y' -fl- xjxj*
' If

2018'7-
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:
Establishment Department. (Copy of ithi^ra 4 •-

f ■,'vi

i8t 5 of instructions are Annex "F") i

C.Because as per 2000 SCMR 645, PU 2015 

Lahore 24 (DB), PU 2015 Lahore 45 and 

2009 PLC (CS) 40, promotion of a Givil; Servant 
cannot be deferred due to pending departmental 
proceedings against the Civil Servant, hence 

deferment of the petitioners from the promotion to 

BPS-18 Is against the judgments of theJSuperiof 
Courts. (Copies of the judgments ibid are 
Annex "G")

•i

I

:

.*:

:

i

D. Because there Is no bar for stoppage/ deferment 
of promotion of the petitioners on ground of 
pending Inquiry as petitioners are to be presumed 
as innocent unless proved guilty.

I'

I

f ;

E. Because the alleged so-called inquiry! as I initiated 

on-15.09.2017 against thirteen persons including 

the petitioners. According to notification,! the said 

enquiry was to be completed within 30 days, the 

inquiry has not been concluded and is still in 

progress for more than four months iwith no 

completion In sight to ascertain the truth. It is alsd 

pertinent to mention that against^ the 

charges, an FIR has been lodged against forty five 

persons excluding the petitioners. Petitioners 

not charged In the FIR, which also shows the 

innocence of the petitioners with regard to thd 

charges. (Copy FIR, charge sheet in Reference 

No,4/2016 is Annex "H 8t I")

F. Because Ehtisab case is pending in the Court 
against the petitioners including others; Formal

;

;•

t
■

same
:
!

are

T

1
!
1

•:
;

1

att: ^:E.STt-Ol

MA!f2018

.nil! i|: Ti
■ -

'

;

i ■

!-I
I
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icharge was framed by the Court on 26.05.2016] 
and so far the statement of only one witness has 

been completed. In reference fourteen Witnesses 

have been mentioned by the prosecution, which 

also indicates that conclusion of the case will 
consume sufficient time. The petitioners wili be 

debarred from benefits of promotion^ fot such a 

long time without proof of any guilt

i
It

;

G. Because a person is presumed to be innocent until 
proved to be guilty by a competent Court of law:
So far nothing has been proved by theldeibartment 
against the petitioners. Till today the petitioners 

are innocent In the eyes of law. Departmental 
Promotion Board fell

[
!

]

into error by 

recommending the petitioners for: promotion 

merely due to the pendency of a criminal case 

enquiry, hence the valuable rights | of the 

petitioners have been infringed.

not !!!
1

i

{

V

!
;

H. Because the august Supreme Court of; Pakistan as 

well as different High Courts have clearly given 

the verdict in the subject matter that 
pendency of an Inquiry or even a presence of ai 
minor penalty cannot come in the iway of 
promotion of a civil servant as it is the I right of 
every civil servant that he be considered for 

promotion alongwith his batch matee. 
pertinent to mention that in working paper (Annex 

"B"), the petitioners alongwith his other batch 

mates have been recommended for promotion on 

regular basis.

\
f ■

\
the >

i

!
j

i
!

It is !
i

t.

1
• i. i

••i • :i
t

!;

.TTEST^D !
i

;

ted
TO FT I

i

;
i1

:

i
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rvt . ;



i

ip'

It /s, therefore. humbly prayed that, 

acceptance of this writ petition, the respondents 

may kindly be directed to consider petitioners for 

promotion to BPS-18 (Deputy Directoh Minral), 
from BPS-17 (Assistant Director) by \decidlng: 
departmental appeals strictly in accordance with 

Law Department opinion dated 21.07.2016, Para-: 
4.5 of the Instructions of. the EstaHlishmeni 
Department, St;per/or Courts judgments 20o6 

SCMR 645, PLJ 2015 Lahore 24 (bs), PLJ 

2015 Lahore 45 and 2009 PLC (CS) 40, Civil 
Servant Act, 1973 and PMS Rules, 2007 within 

shortest possible time please.

INTERIM RELIEF

on

I

!

I

!

1'

I

I

By way of interim relief, it is, prayed that, the 

respondents may graciously be directed not tb fill the 

post s of Deputy Director Mineral (BPS-18) tillkhe final 

decision of titled petition.

:•
•;

%
\V f-

V

I
!
i:
i.
tPetitioners i f;

Through I

;
iAm Al4;;^ardan) ■;

Adv
Supreme Court ofi Pakistan

!
fi

!■

CERTIFICATE
It is certify that, .no such like writ petition has 

earlier been filed by the petitioner before ithis Hon'ble 
Court.

r

1.! •
Adyocate i

LIST OF BOOKS i

1. Constitution of Pakistan, 1973
2. Other case laws as per need.

•;
■-!

!
i [I,

■;
'T''

Wsted i

QVJii
sna

!
r

I
I

1:1' ;•

j
i
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR 

JUDICIAL DEPARTMENT
\

Writ Petition No.l284-P of 2018 

With Interim Relief

JUDGMENT

Date of hearing 22-03-2018

Petitioners: (ZAhoor-ud-Din and another) by Mr.Amjad Ali 
(Mardan), Advocate.

Respondents:(Govemment of Khyber Pakhtunkhwa and 
others) by Mr.Waqar Ahmad Khan, AAG.

*««*««*

YAHYA AFRIDL C.J.- Zahoor-ud-Din and

another, petitioners, seek the constitutionals

jurisdiction of this Court, praying that:

**It is, therefore, humbly prayed 
that, on acceptance of this writ 
petition, the respondents may 
kindly be directed to consider 
petitioners for promotion to BPS- 
18 (Deputy Director Mineral) from 
BPS-17 (Assistant Director) by 
deciding departmental appeals 
strictly in accordance with Law 
Department opinion dated 
2L07.2016, para4,5 of the 
Instructions of the Establishment 
Department, Superior Courts 
judgments 2000 SCMR 645, PU 
2015 Lahore 24(DB), PU 2015 
Lahore 45 and 2009 PLC (CS) 40, 
Civil Servant Act, 1973 and PMS 
Rules, 2007 within shortest 
possible time please, ”

AT
■t:-

; 1

. »

1 •

!.
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In essence, the grievance of the2.

petitioner is that the departmental appeal of the

petitioners is pending adjudication before the

respondents.

The appeal of the petitioners is stated to3.

be pending before the worthy Secretary Mineral,

Government of Khyber Pakhtunkhwa, Peshawar/

respondent No.l which requires to be decided. The

petitioners are directed tc appear before the worthy
!
i Secretary Mineral on 29.03.2018 at 10.00 AM..

Surely, the petitioners should be provided sufficient

opportunity to plead their case. Thereafter, the

worthy Secretary is to decide the matter within thirty

■(

days. In case, the relief sought by the petitioners

cannot be granted then reason in writing be recorded

for the same, and copy thereof be transmitted to the
1

worthy Director, Human Rights Cell of this Court.iB--

V ^4T The worthy AAG also undertook to ensure that theW bjm-dA. ji

I 2018
&■

«> ••
4',

■t-

i.
V-
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♦\ 3

appeal of the petitioners pending before respondent

No. 1 is decided within the given time.

This writ petition is disposed of,

accordingly.

Announced;I

Dt.22-03-2018.(

J U r.G EI
t

•rCERTIFIED TO B'

Peshawar /A«i>
'r;

28 W!•(
No, 7,
Date of Presen 
No ofPagcs,^ 

Copyinr. - - -
Urpent 

) );;tc -

:
;

. I
..-'.I.-- ••■'•••■

>n%ukkS<»’:»I T.; '!

t

• j *.«•«*

A

..........
."Mi-

' .i'Ct’.'. •

gJing
fPB^ Hob’Mc Mr Juitlce Yahya Afridi, Chief Justice

Hoa’ble Mr Justice Muhammad Ayob Khan, Judge.• i

: I

. 1

■I
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. :■■‘C
f'a)r«ruy|PK-,-i/-,fi

NT OH jOivum, PAKHTUNKHW/tt'ii'.’i/- 
. AUUAMKNtARY AFPaIRS &

Rights Department

No. SO(OP-ll)/LD/S-6/20l2.VOL.JI ±^jj, ,y 
Dauo:P«sm:th» |yjUlY, 2016

\ •

Pakhtunkhwa.
Public Health Engineering Department.

/
f

To

t

Subject: ADVICE
recommendations

regarding implementation OF
PROMQTIPN CQIVIMITTF;F:?N VIEW^F PENBrNlTiNQ^mRy^

; Dear Sir,
am directed to , refer to your Department’s letter 

dated 18-07-2010 on the subject 
accordance with para-V of Promotion

No.SO(Eott)/PHED/1-1/2010/1.R Karak 
noted above and to state that In 
Policy, 2009 promotion of■1 a civil servant will be deferred in addition to 
para-iv of the said policy if disciplinary or Doparlmental proceedings 
ponding against him. Whereas

.'1

are
the Supreme Court of Pokistan m Us 

Judgement. 2000 SCMR 645. declared that ■ Hare he, tha, aama itaetpUaart 

proceedings were pending agelnst the respondeitt was not a sufficient ground to stop the 
pramattaa of OM! sarvant. Hamvar. t, matd aat dahnr tha Aulharlllaa la coallaua M 
diaatpthan pracaadhg agahat tha Civil sarvanl. II arv. JasU,. hlrt, and acaardaae. will, 

lav/." Similarly in other decisions as cited, 2008 PLC: rrtst nni 2007 Pi r:

P-**-' which allows the promotion of civil 
even some disciplinary proceedings are pending agdinst the civil 
Hence, the

servant 
servant, 

servant cannot be deferred 
- to punishment In

promotion case/ notification of civil 
anticipated format inquiry which is tantamountclue to an 

advance.
2. . So, in light of Judgement of the Supreme Court it 

■ :v.he Promotion Policy is deficient on the point and needs to be updated in 
Nne with the Supreme Court Judgement as the decision of the superior 

_ Court always have over-riding effect-on sub-ordinate legislation and
(/■ P°l'cies.

. ' seems that

...J

■jjjl^Yours Faithfully.
jfiar

Section Officer (Oplnlon-ll)gndst; of_oven No. & date.
Copy forwarded for information to

I' D ! 1® f Low. Doporimo'nl.
P.S to Secretary Establishment Dopartraeni (or information.

'^tedo
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Performance Evaluation . Report plays ,^ important role iVlfi^ 

career planning of a Governmeht servant. It is the most frequently used
Kiynem m rhe service,rccord'ofaheinpidi'pei.The;Government servants, ■ ■

and Countersigning officers are respoiisible to initiate, complete A"
dn^tamPERs of their .subordinates in accordance with-the prescribed '

.rocedure and in stipulated period'of ,time, of this
they need approved guidelines and inistructions. task.

.A compendium._qf. “Ihstructibn on^Perfoimance -Evaluation. 
Reports was last compiled and published in the year 2000. Hovvever,'on 

mtroduction of the Local Gbyernmeht ; Ordinance 20Ol,' District 

Governments were established and powers of appointme promotion and
Oamiers m respect of Government , servante ,in ,BS-1 to. .BS-15 were • 
delegated to District officers. GohscqUChtly the Reporting Officers and 

Countersigning Officers in respect of mahy, employees were changed 

which n^ssitated axpendments in the i^triictions; The instructions also . 
needed streamlining and : updation v/hich : necessitated their fresh 
publication. . \

- A committee headed by, Mr. .Muhammafi Hamayun Khan, Special
Swret^ Relation, Mr. Ahbar Khan, Deputy Secretary-^eguIation-III) 

Muhammad Jamil Section . Officer (Secret) Establishment 
Adm|nistotion Departoten^ .rendetsd, i appr^i^le services and. 

contribution to update ttete: insbritetionsiv ^ their efforts 
comp^on of this compenffiuin. of; ins^^ have not been

: possible. The new edition of insfiyctions .Vyill ^eaitly help and facilitate the
Reciting Officers as well asitbe Counti^ignihg Officers to evaluate the
perfo^^ce and conduct of -their subordinates ^objccti 
realistic manner. . ■ .

&

vely and in a

, Suggestions, if any, for improvement, in this compendium of
I ^ welcomed aiid appreciated which may be addressed

w the Sccrotaiy Establishment Government of NWFP
Peshawar or faxed on 091-9210447 Civil Secretariat.t

b
- v

Sccreijiw'(=Q.^ ^

‘

ntofNWFP
trtmwt

tni Mwch, 9*^-2006.
iiiieiitg

attK ^ .^.
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be (Considered as adverse in the.case of an officer who fulfills the 

condition of length of service for promotion to the next higher 
grade and should be communicated to him.

(iii) It has been.-decided tha.t.df -.gn.. officer is. adjudged .■ ,.1 

unfit for continued retention In service'-such an entry should j 
be treated as adverse and -should Jdo cornmunicated to the-. . \'''
officer concerned.

4;4 Un-finalized Departmental Proceed!ngs:^ln the case 
of an offcer against Whom .departmOntai proceedings are in ■ 
progress, no mention whatsoever should be made about it in his . 
Performance Evaluation .Report.. Only when such proceedings 
have been finalized, and. the punishment, if any, has been '' 
awarded/exonerated should be. .mentioned in his Evaluation 
Report. In such a case complete copy of, the final order may be.- 
plaj:ed, as is usually done, on his.Character Roll.

4.^. According to the instructions (vide Para 4.4) no mention 

should be made in the Eyaluatioh.; '.Report, of a Go.yernment 

Servant, of the departmental prOGeedings' which may be in 
prpgress against him, unless .such proceedings, have been; 
finalized, and the punishrnentr if any, has been awarded.. There*
'1s no .bar to a Gbvernrhent' servant-.being cohsi for . "
promotion during theTpehdefi^y-of departmental proceedings , 
against him. However, in such cases, a copy each of the-charge ' I 
sheet and Che statement of allegations sjiould be placed before 
the Provincial Selection'.Board, or the. Departmental . Promotion 
Committee, as the case' may. be vide Establishment Division's , j 
O.M. No. 2/20/67-D.I.,. dated the 13^^. November, 1967 (printed ; 
at S.. No. 118 .of chapte’r. V. of the ..Establishment Manual, 
Volume-I, Reprint, 196B and page STS'Cif^ ESTACODE).. h. .
4.6. According to\.-.the , -instructions ' contained in the | 
Establishment Division's letter No. 9’(i)/58-SE.Ill, dated the 8^^ |
May, 1958 (Para . 4.4) ho >mention whatsoever can be made | 

about a -departmen-ta!-inquiry pending against an officer in the- - f 
Evaluation Report. However, Che^re.should be ho-harm, in making . ■;

* as mention about a cnrhihal.’ca.se pending'against an offcer, in 

his C.R. ;■

. 4:7 . £va/iiat/on 7?eporf;-I.f there are any-adverse remarks iri ,| 
the Evaluation Report's: prepared by NIPA and Administrative ■’

m
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2000 S C M R 645

' jSuprcnic Court of Pakistan]

Present: Irshatl Hasan Khan, .Vi nnawar Ahmed Mina 

mid Ou Muhammad Arif, JJ

; Maj. ZlAUl
and others—Petitioners

\

, HASS AN, HO^>^- SECRETARY

versus

Mrs. NASKEM CMAUDHRV ^ Respondent

Criminal Pciilion No. 510-L l

,0„ appeal from .he jude..en.. dated 27-9-1999 of the 

Cr.Orii.No.279-W of 1999).

/
01* ■ 999, decided on 20th October, 19^9.

Lahore High Court, Lahore tn

Civil service-

any olTiccr senior to her; she was entitled Q^otion---Mer fact that some disciplm^

accordance wilii law.

——Promotion—Supreme

Chaudhry and others C.Mrs..Nascem, Punjab, Lahore and others v.Inspector-General of Police
P.L.A- No. IGH-L of 1997 ref.

Ghulani 1-la.der Alshazali. .additional 
Advoealc-on-Record for Petitioners.

Muhammad Yusuf,Advoeate-General. Punjab and Rao

Respondent in person.

Date orhearing: 20ih Octobei, 1999.

^ on.. .,0-«.. sop—o, or . ^
,-.r-PT A No 1617-L of 1997 entitledTlie

L™;“SoSS Sii’ "Oil.
11/25/2016 10:1
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order of the Punjab Service Tribunal. Lahore

..5. Wc have heard the learned counsel for the peritioner
!. counsel for the rcsponaonl/cavcator and promoted by supersedinu any
, Tribunal was rig)n in holding that the *'«spo> from the date her A juniors were
: omccr senior to her. She was entuled to ^ as DSP as above.
’ promoted.'Hicrc was no valid rc^onn equitable. Mr. Ghuman was unable to

•nw impui^wd order aiiiiears to b ^ J . illegality. Be that as it may. no
, substantiate his plea that the impu^ involved to warrant interference in these

substantial question of public importance is 1 ./oiveu
1 proceedings."

. uc p.UioncP no. in..cn.n.. .ho ^

X'''
i

U'-

following effect:-
••TlK learned Advoea.e-General says .ha. «.e Pe^itioner^h- .^^^"jrntffo^Te 

service and as such .he qucs.ion of her P^mot'on
, pcli.ioncr has, hosvcver, placed . ^^gnsion of the petitioner has been suspended.

Tribunal on 30-8-1999. ^for implementation of the

Court as well as the High Court.

•1-;

I 1

■ !

5. Tltc
not considering in true 
resoondent and. therefore, there was 
accordance with the orders passed by the Supreme

pending against the
6. Wc arc afraid that the mere fact that some Court. However, we may

- rcspondcnl is not a sufficient ground debar the petitioner to continue with the

if »y, i«i». «> I.

arc

petition is dismissed and leave to appeal declined.
7. With the above observation, the

petition dismissed.M.B.A./Z-33/S

A' WEB-m
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2009 P L C (C.S.) 40

[Lahore High Court]

Before Hafiz Tariq Nasim, J

MUHAMMD AFZAL KHAN

Versus

GOVERNMENT OF PUNJAB through Secretary to Government of the Punjab, C&W 
Department and another !

Writ Petition No.5857 of 2008, decided on 20th June, 2008.

s(a) Civil service—

—Prjamotion cannot be claimed as matter of right—Principles.

The civil servant cannot claim promotion as a matter of right, but it is an inalienable right to every 
civil servant that he be considered for promotion along with his batch mates, if he fulfills eligibility 
criteria.

(b) Civil Service—

—Promotion, consideration for—Meaning—Consideration for promotion means a just and fair 
consideration and not as a matter of routine.

(e) Punjab Civil Servants Act (VIII of 1974)—

—S. 8—Constitution of Pakistan (1973), Art.199—Constitutional petition—Promotion— 
Non-consideration of petitioner's case for promotion by Selection Board repeatedly on ground of 
pendency of enquiry against him—Validity—Pendency of enquiry and minor penalties could not 

, come in way of promotion-—Enquiry must be concluded within a specific period—Enquiry 
proceedings pending against petitioner for an indefinite period smacked of arbitrariness, and mala 
fide—Hanging sword on head of a civil servant in form of pendency of enquiry would refiect only 
to deprive him of his lawful right of promotion—Treatment meted out to petitioner could 
sustain in eye of law—Consideration for promotion would mean a Just and fair consideration and 

as a matter of routine—High Court directed authority to place petitioner’s case before 
Selection Board within specified time, which would consider his case fairly. Justly and independent 
of pendency of enquiry, if not finalized on day of consideration of his case for promotion.

<

not

not

Zarar lOian v. Government of Sindh and others PUD 1980 SC 310; Captain Sarfraz Ahmad Mufti 
V. Government of the Punjab and others 1991 SCMR 1637; MaJ. Ziaul Hassan, Home Secretary 
and others v Mrs. Naseern Chaudhry 2000 SCMR 645; Ch. Yar Muhammad burraina v 
Government of the Punjab and another 1992 PLC (C.S.) 95; Sh. Muhammad Riaz v. Govcrrimeni 
of the Punjab 2003 PLC (C.S.) 1496 and Writ Petition No.2573 of 2000 ref.

r
f
i

47
I- ■

of4 !
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(d) Civil Service—

——Promotion—Pendency of enquiry and minor pcn'jities against civil servant not a hurdle in way 
of his promotion. ------------------------------t

Masood Ahmad Riaz for Petitioner.I ■

Naeem Masood, Asslt. A.-G. Punjab with Humayuri Akhtar Sabi, Deputy Director Legal for 
Respondents.

< ■ ■

ORDER

HAFIZ TARIQ NASIM, J.—The backdrop of this writ petition is that the petitioner being senior 
mostj Executive Engineer BS-18 of the Communication Works Department, Government of Punjab 
was expecting his promotion as Superintending Engineer in BS-19 in the year .2003 but he was 
deferred. In spile of his deferment he remained' in the field for five long years when again on 
23-5-2008 the petitioner's case of promotion was taken up by respondent No.l who prepared 
working paper and placed it before the Provincial Selection Board, who recommended for 
deferment of the petitioner on the plea of pendency of some inquiry. The petitioner continuously 

, persuaded for the redrcssal of his grievance since 2003 but with no result and finally filed this writ 
petition with the following prayer:—

"(1) Petition may kindly be accepted with costs.

(II) Respondents may kindly be directed to place the petitioner's case of promotion as 
‘ Superintending Engineer in BS-19 before the Provincial Selection Board within a period of

one month positively.

(III) Respondent No.2 who is the Chairman of Provincial Selection Board may very kindly 
be directed to consider Petitioner's promotion case fairly, justly and without being 
influenced by the pendency of any inquiry.

(IV) Respondents may kindly be further directed to consider the petitioner for promotion as 
Superintending Engineering in BS-19 from 9-7-2003 when the petitioner was eligible for 
such promotion and when his case was first placed before the Provincial 'Selection Board.

(V) Impugned show-cause notice dated 8-1-2004 and order of inquiry dated 5-9-2007 may 
kindly be set aside.

(VI) Petitioner may also kindly be granted such other relief/reliefs to which he is found 
I entitled."

2. Learned counsel for the petitioner submits that so far prayer No. V in respect of setting aside of 
'show-cause notice and order of enquiry is concerned, he does not press the same and it be treated 
deleted from the prayer clause. However, the learned counsel argued the case in respect of other 
prayers with vehemence and contends that the petitioner is being victimized with no fault of him 
rather on extraneous consideration, with ulterior motive and malice and it is well-settled law that 
any action, which is based on mala fide cannot be termed as a legal action in the

f

eye of law.

I of 4
f
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PLJ 2015 Luhorc 24 (DB)
[Multan Bench Multan]

P''u>^ent: Shahid Waheed and Shah Ivhawar, JJ. 
MUHAMMAD SALEEM-Petitioner 

versus
G0VERN:/.ENT of Punjab through its chief Secretary 

and 6 others—Respondents 
W.P. No. 14949 of 2012, decided on 15.7.2014.

pi
V

' \ i.
Jfr

tftv ■ > ■t

0>i
§^^*Con.8titulion of Pakistan, 1973-

199-Promotion Policy Rules, 2010, R. 9liv).-Promotion-Deferment was raising on : 
^creditability and unblemished career—Policy’was challenged—Validity—Superior Courts—Civil, 
r^fQfvant against whom a departmental inquiry or criminal proceedings were pending was not an 
^Wutcast for purpose of consideration of his • .
'Please for promotion and there was no bar on his promotion—Any policy of government including 
^Promotion Policy 2002 of Government of Punjab cannot come in its way and has become 

iiodundant. [P. 27J A & B
Mr Muhammad AU SiddiquL, Advocate for Petitioner.

‘ Mr. M. Aurongzefa Khan. A.A.G. along'with Saleem Akhtar Qureshi, District Officer Cp-Operafive ; 
^Jlllan for Respondents No. 1, 2 and 3.

Dale of licoring; 25.6.2014.

If
A

■ >\

Order .
Si In the instant writ petition, the pctitionci being a civil servant has challeriged the vires of Sub- 
iRulc {IV) of Rule 9 of the Promotion Policy, 2010 and decision of Provincial Selection Board with respec^y^^^^ 

the deferment of the petitioner for promotion as same being Un-Islamic, Un-ConstitutionalA 
idificriminatory and against the fundamental rights of the petitioner.

The question of law lo be determined by this Court is reproduced is under
■’Whclher promotion of the civil servant could be deferred which he otherwise entitled to, on a 
sole ground that a ease or inquiry is pending against him in which he is yet to be proven guilty?
3. Brief facts of the ease arc that the petitioner was appointed on 07.04.1984 as Assistant 

KRcgislrar (BS-16) through Punjab Public Service Commission. , .
The promotion of the petitioner in BS-19 has been due since 04.12.2011 on the retirement o ; . 

on^ FayyaE*ul-Haosan Farooqi senior to him. However, he has not been promoted since that datc.
S?*.- 5. On 1.3.2012, wide Notification No.'SO{E17-3/96(P-ini. a final seniority list was Issued by the
^‘j'Sccrctary Co-Operatives whereby, the petitioner was placed at Serial No. 1 and Respondents No. 4 to 7 

;Wcrc placed at Serial Nos. 2, 3, 4 and 5 respectively.
' : 6. On 24.07.2012, meeting of the Provincial Selection Board-l was held whereby. Respondents

No. 4 to 7 were promoted to BS-19 and the promotion of the petitioner was deferred.
7. Loaned counsel for the petitioner contends that the promotion of the petitioner was deferred 

^^■^’which he otherwise is entitled to. as per the impugned rule. Further submits that the petitioner has a 
spotless career and is at verge of his retirement. Till today, not an FIR as well as not a single inquiry 

been registered and initiated against him; hence his deferment is raising questions on his 
m^ft^wcdllabllily and unblemished career, that requires kind interference by this Hon’blc Court. Reliance is' 
^^g^'placcd on Captain Sarfraz Ahmdd Mufti us. Oouemment of the Punjab and others (1991 SCMR 163), Mq , 
^Spit^Ziaul Hasson, Home Secretary and ochers us. Mrs, Naseem Chaudhry (2000 SCMR 645), Sh. Muhammat ■ 

vs. Couemment of Punjab [(2003 PLC (C5) 1496) and Muhammad Afzal Khan us. Oouernment of 
Punjab through Secretary to Couemment of the Punjab, C&W Department and another [(2009 PLC (CS)

*

I

m

8. Report and parawisc comments were filed by. the respondents. One of the preliminary 
objections was that the matter relates with the terms and conditions of proinotion and the petitioner 

not availed his remedy by way of filing appeal before the Punjab Service Tribunal, hence 
ConsUlutional petition is not maintainable.

. 9. On facts, Respondents No. 1 & 2 also controverted the prayer made by th^pctltloncr by
contending lhat the promotion ease of the petitioner was placed before the f^^njab Selection Board, bu, ■ 

^.Athe Board deferred the same due. to the reason that an FIR No. 18/2010 Police Station Anti-Corruptlor

^ ComA«mVP1J70l&L24.l)(m
mm.A.

1--
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January 2015

v-'. a po., bs.TI th«ron.otion ?^icy

case and will be granted promotion from the dat to his exoneration from
‘^'vr ^,vcn nnxiou J consideration to the nrm, ^ juniors were promoted,

pcniioncr .nul the learned AAG. Punjab guments advance by learned counsd-fer-thf

1 I. iJi iorc arriving at a

ublishini ;;;. Mnlian is 
■2010. Muw-- 

'^hc above said 
10. J i

or noi W,„ „e p™p„ to undeAu^d^pirit ofArticrel^^^ sustainableS:^e

rc-producc(l li. rein undfer:-- ° of the Constitution of Pakistan 1973; which is

8- Laws inconsistent w:th
law. oi, .—. .iny custom or usajie having Uie forc^e nH^ ^ndamental Rights to be void.-(i) Any
conr.n,..d by ,h,s Chapter, .hall, to the extent ofid"'"

any In-,.- ,„ade m conlravcn'ion o^f thTs'^UulVsh^l^J^Thrext’em^oTs'^^^^^^ ■
=’‘'00'O'such contravention, be void.” ■

any law ,s nu sic,n wuh’^th" righu“cTnfeI?rcrby"h^^^ "> ascertain either '
Cditon M.lls Lul and anoiher vs. Joint /Registrar linTstocTro - Rights, in Tariq

IS held Ih.n, ,l„ ........ wh.clfcuSonar ChC 2013), it
SO made shall lo the extent of inconeiUr/.nr^ wu f^undamental

I'.-is been rininci-Ucd in SharafFaridi vs The^F^d
■•/ r„Kj:.i„n ,.iul u.u,Uicr[V'LO loay ir of Pakistan

'he U„s,aiurc nut to curtail the FundamentarRighta o^ ab'rdge them by“t"

kitlhl and anv i.iw 
principal of i.
//mm,i//l I'lmi. .Mini:.I, 
been placed

iw

(•11I'

13. Qucsiion of law raised by the petitioner is answered in following terms:-
<,ucst,o"n"o^;:tTa"l?:n - which a

Cuurt. as contemplated m Article 189 of the CoL^htuMsCiXuMf^^^^

(1)

(») Hon-S"supr::;,lr2“n"p:;; quoted judgmentsol the

(mj In ihc caseba si, the Hon-ble SupreC‘cot^^“hi“hemhatf"'’^‘“'^ '^°°°

re.pondcnl ,s no', a^su'?nc!!rnVgrou.^d't?d!srcgL'dTh= against the'

clarify ihal promotion as DSP will not debar the petitioner tn^r ^ u may
against the re.s,,„ndcn, if any, justly, fairly ind in a^rd^ce wUMaw'^ disciplinaty proceedings ..

il-d SCMR^ea;^ tb7HoTbrst;Trm\^^^^^^^^^ ^
Winch the High Court had directed den;5rrm^\ CourK in
placed before Promotion Board. The High Courfhad^ onties that case of civil servant be 
Covernmen. under which respondent ciWl se^lnt s ' '7^ 
consideration, but he was illegally ignored °' merited
SecratLVcZZn'ZTand wtHatd fno^Athrouih ' 

withholding of promotion is a penalty and therefore refuse? held'that
of the promotion of the petitioner after he h.7h issue a formal notificationSelcclion Board, which wafduly k±" ed by the"c'Lmnr^^^^^ 7 
arbitrary m as much as that it was withheld ‘"ogal and
mpuiry, ‘^e ground of an anticipated departmental ■■

' ome “ f‘r “ “'^""‘"^ains^whom ^ d'epar" m" mal inqui^'o^''-"titshell of the same is 
outcast for the purpose of consideration of his cise for ?l-omotloii"and’^herfi‘"®® h’’^ pending is not an

Covernmenl of ihe Punjab cannot come in its way^and ha^beco^me'reduS”'

V

n *

t •

*> e

t
I
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7January 2015'
•Kuic y Oi iin: J'lomotion Policv 2oS^oTthe^Gov' ^"stant writVcUtkjfi is allowed. Sub Rule (ivl of

Cons.i.nn.n.I..,a.n.. U.c spHfor

' Courts of and against the principles of law
_j„ petitioner to the Provincial Promotion Boar^H *'®®PO”^ent Department is directed tb place
promotion -.viihin a period of 30 days. ^ ^ "'ay be considered for ’ ^
(K.A.) PiMiiion allowed
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I’l^J 20IS Lahore 4S 
(Multan Bench MultanJ
PruziciU: Sham Kmawak, J.

SHAMA KHAN ZAPAR-Petitioner

versus

C-. mf
J.’ *■ , 9 •'1

. -f
I

nisTRic:-. COORDINATION OFFICER. LODHRAN 

'■V.P. No. 15606 of 2012. decided
etc.-Respondents ' 

on 14.4.2014.ti

ib Consiiiuiion of Pakisian. ' J73..

»>}.

fragyS ■ ''“«“"=y--Scniority list of .-mployees-.Juniors were pro!not d i‘ “gainst leave
procoedinEs pending against cit^ servant was not snmTi P®“di“gr-DisolpUnary ■

: T four consideration for promoUon-Vaiidity-Moro ^ ground to disregard lawful right of
. presence of minor penalty, a civil se^anretln M "a f’' ‘‘“Partmental Inquiry or in 

• '“"““ared for promotion Uere his . »f his fundamental rights to be
i Petitioner, who is a teacher by profession musVh^c r* considered and promoted-

£®>.,«. I clue to denial of l.is legal riglu-Conccpt of adn^lnlstratlon onu“H’* frustration and mental stress 
interpreted by a number of judicial pri^ouncemeiltl [P. 49]Tfc B ' defined and

Hr. Noor Ahmud Kh vi Meo. Advocate for PctlUoncr.
Mr. Aurangzeb Khar., Assistant Advocate General,
Ome of hearing; H .04.2014

I

Iff'fcs! IV.

m Punjab for Respondents.

m
D'P«';"tnumommron"commi\‘!« Vo^J^pC "“u-consideration by the .

upward mobility (Pay Package w.e.f. 1.12 2009] ® under uplift and
arSf.i appointed as '^c"iid/LeftcTNo"ri079*d\^ed P^hioner was

School. Dera Mchro Markas Karor Pacca. Lodhran Lamror^i OoV'^ment Primary^)-
“gU'nsi Ihe leave vacancy of Mr. Hazoor B^hs^ Ftr a ?' ‘""POtanly adjusted as EST ' j r : -

I- with the condition that appointment against IcaCe vacan!^^^ 28.10,1985
report back at his original post I ^^^;0S.1986 and after 

said teacher was adjusted as EST apaSnef^v. \r of report back to his original
K:j3365/Admn dated 10.08.198^^^ the compS o No i
^. :\crificat.«n/connrmulion of oostinr nf . authority. On query regarding
^ I'., Kchror Pacca as well as the fncharlc Hwd MasTeT Govf!r Education Officer, .....
p|! * Pacca. District Lodhran aide letters dated 2^09 2010

Education Officer informed that the services of th, n..v respectively, the District •
confirmcd/vcrified vide Letter No. 3365 da ed 16 Oa" IdsTon " h<==n-

3. SubscQucnllv rhe rhur M5«;I» /?*«'.^^asis.
the structure for uplift and upward mobiUty of Frir^^ and ->*

Tc;M:hcr

A .4' '• •Hf!

#1
:\

;/

L^vel I Level il '
Pay

Scale
Ratio

of Post
Pay

Scale
Ratio of

Post
Pay Ratio of 

PostScalePSTs (Male iS.
Female) 
ESTs(Malc & 
Fcntnle)

BSO 50% as-12 35% BS-14 15% f ■

BS-M 50% BS-IS 35% BS-16 • 15%

m

AT

r.
t

. i

j



V-;:

Ai »• l•‘)
ivs-'i'; >% BS-15. ♦ 35% Bs-ie 15%I

I

iiii

pl:u;ril >: N,
■ I H- •ni-.i I

1 •' i'.'ic ni'-
bSlG (General). District Lodhran was prepared in which the petitioner 

1 1 Ok '^01 1 h. • ii Departmental Promotion Committee. Lodhran was convened on■ ‘bifctrlf , 7'*’■ considered for the
wcrcl uw.rdrV I'-s i, ' v i" fi ‘ ^ juniors, who were assigned seniority at Serial No. 18 to 65^

• I ^Hhr 1 7 approached the Executive District Ofneer (Education)
■ ■ ^mnn .ee7r"",’ Hiat his name was not considered by the Departmental Promotion ’

Commiilcc ......... reason that his inquiry was pending on the basis of an Audit Para i
im. iircLttilai .li'iiuimiiunii againri the post as EST.
h .fnrn u ' r" ^ d'roction may be issued to the respondents to place his case
b Jorc the U-|,.u iiiiciuiil I'romonon Committee for fair consideration to award grade BS-16 under the 
nlriKtui^c of uj.lifi ;iml upward mobility at par with his batch mates.

filed report and para-wise comments wherein it is ' 
rrn« of n i" "' n scrutiny was conducted by the Audit Department of
Ob ee.?o. 7 ’7“'' Off'"'- 1MI Tehsil Kahror Pacca. The Audit Officer raised the

Ti ' 7 - ‘he petitioner as EST at Government Middle School Mohammad
nelUkiiw 7 "T ““7 Advance Audit Para No. 02 that the appointment of the .
mo th „ ""““cr and an inquiry officer was deputed to look

in respect
■ ¥

r
S;

Audit no. 7 has argued that the pendency of inquiry on the basis of
tade have been made basis for non-consideration of the petitioner in the next higher
fhotme De7l ' ‘^“7''' 7' “ established law laid down by the Hon ble Superior Courts
dial the pcndi.iicy of inquiiy and even minor penalty cannot come in the way of promotion. Reliance

■SCMR 6^5 “7' Secretary and others uersus Mrs. Naseem Chaudhry (2000
Coitmm.v ; ' r P , 1? m' Director Nursing, Bahowalpur uersus Secretory to
AfrTf ‘ r^"'-^ Department Lahore and others (2008 PLC (C.S) 10191 and Muhammad

through Secretary to Government of the Punjab C&W S^S ll'i ’’hC (C.Sd 40|. The Hon'ble Supreme Court of Pakistan in its judgment
to disrel^H 1 proceedings pending against the civil servant is.not a sufficient ground
llm Lb!v77 '7 'T ‘ "‘^7 =°"“'‘‘‘=rotion for promotion. Moreover, the H'on'ble High Court in
but?t7s L'" 7'Ti''''"' '"Ci^ant cannot claim promotion as a maUcr of right
batch itc7:: h7?u^mi77:grbifiD.7ru::!a“"""

- commrmrr?7 "7 of arguments, learned Assistant Advocate General Punjab has fairly
' He h7s7in7 “ 7'" "‘^^'■•veennot be disregarded for promotion if one is not otherwise ineligible.

He has fully a,.,1 eed with the judgments passed by the .Hon'ble Superior Courts on this issue
Dctitioner consideration to the arguments advanced by learned counsel for the
«lis°^cc Assistant Advocate General and have penrsed the record with their able '

».

ST':;

e<-"r-
> ■)

\

if ■

fc , uolif. 7’" '7"” ‘he Chief Minister of the Punjab approved the structure of
P- no upw.nd Iiiobilily of Primary and Elementary School Teachers of all categories vide
* ■ V“'' ‘ ‘ PProuance of the said notification, EST and other cadres were to be
f- kl.Xof's« ^.^'’^"*+777'’ '7 J P" ,'hc basis of date of their regular appointments and
''' orstr^miu. 7 '’'“'■■“h Sclcclion Conimiiicc. l.odhran. Consequently, the

W..7?rr77, 7,1 ' 7, N '7'; '“7 ",7'71r7°''hy bst for such promotion and petitioner's seniorify ,
I I OH '-'OI I huLikfl nMV Departmental Promotion Committee was convened onto ^ pclH.ouer s name was not placed before the same, as a result of which the iuniors
lo the pctiiioii.-i. who were assigned seniority against Sr. Nos. 18 to 65 were awarded BS-16 pinm

CV.I servant ih.ai he be considered for promotion alpngwith his batch mates. ^

:■
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deprived to-be considWed for promoti^

reason
^11. Surpi !;ir nisi.'int case, the petitioner was

nc .next luj'.li' i •'
* inquir>’

' Ath.l

!i- I •iN ] I) l.M’fiJi (• nq^artmental Promotion Committee, Lodhran on the sole
'. i; AuUil Para vas pending.

' >h'-r.msiitiii:o,i orislamic Republic of Pakistan. 1973 speaks about the right o
mdivitluais to be d. .iit with m acconlaacc with law, to enjoy the protection of law and to be treated in 

' •occord.incc.wnh 1.

I e I •

€i
1-. I hi- malMrnnblc . ight of every citizen, wherever he may be. and of every other 

person for the inn. i-. aq; wnhm l'ak;-.'an. In the same manner. Article 25 of the Constitution of Islamic/^ 
Republic of Pakisian. l‘.>73 ensures t luaJiiy of citizens by mandating that all citizens are.equal before / T? / J » . 
law and ore cnijil« ii 1.1 ciiunl protect’of law. ^ ‘y/x

13. Chapin 1 ul tlic CoiisLilul.on of Islamic Republic of Pakistan. 1973 is an integral part of the—^ 
Constitution and .,;i Si.ur fvinciionar; are duty bound to extend these rights across the board to the
Citizen. U is not n«a rssary lor Slate 'u-.siionarics to have performed their Constitutional obligations 
after inlervcnuon m tiic 1-lon‘blc Supc lor Courts. Under Article 199 of the Constitution of Islamic 
Republic of Pakir.i.tn, 1973 this Cou'a has the jurisdiction to protect and enforce the fundamental 
irighls pf the cihzrn:; whiCh have bcei- denied. According to Article 5 of the Constitution of Islamic- 
Rcpublic of Paki:.i..ii. 1973. loyally to date and obedience to Constitution and law is the inviolable 
obligation of every .m/cn wherever h-; may be and of every other person for the time being within

* Pakistan. The won! 'citizen*' docs not confine to the ordinary citizen of the country but also covers . 
person's function:, m connecUon wiili the affairs of the Federation, Province or a legal authority. All the

• State functionam ;. an- duty bound to strictly adhere to the Constitution and.specially Articles 4, 5 and 
• 25 of the Consliluiion of Islamic Repv.blic of Pakistan, 1973 while dealing with their day to day 

business. They should not wait for in' .*rvcnlion of the Hon’ble Superior Courts but to extend equal 
treatment and •lion of l;t\v whenever they arc seized of the matters of the aggrieved persons.

14. In Uk- present ease, the icspondents were mindful of the fact that there are number of 
judgrWents par.ra-d liy ihi; HoiVblc Superior Courts having decided question of law that mere pendency 
of dcpurlmcnud iii.nniy oi m iiu; pn:i cma: of minor penully, a civil servant cannot be denied of his 
fundamental nglu:; to be considered lor promotion where his batch mates and even juniors are 
considered and promoted. The department sat over the case of the petitioner for a long time waiting for 
the decision of this Court. The name of the petitioner could have been placed in the next scheduled 
meeting of Dcpariincnial Promotion Committee but the needful was not done in complete determent. 
The petitioner, wh,. is a icachcr by profession, must have gone, through frustration and mental stress 
due to denial of Ins legal right. The concept of administration of justice has been defined and 
Interpreted by a number of judicial pronouncements. Reference could be placed oh.ithe judgment 
passed by the Umi blc Supreme Court of Pakistan in ease titled SamiuUah Khan Mariuat

versus Covemmcni of Pakistan and another reported in (2003 SCMR 11401, in which concept of 
administration ol justice has been iutvrprclcd, the relevant portion of the judgment is reproduced as
under:

\
\

The exercise of powers by the public functionaries in derogation to the direction of law would ' 
amount u* disobey ihe command of law and the Constitution. The concept of administration of 
justice IS noi confined only lu llie judicial system rather every person discharging the functions 
in rcluiiuii lu the nghu; of peo*‘'lc is bound to act fairly, justly and in accordance with law."
15. In the aforementioned circumstances, I have no other option except to allow the insta'nt 

writ petition. The respondents arc directed to place petitioner's promotion ease before the Departmental 
Promotion Commitiec, Lodhran within a period of two months from the receipt of this order-and the 

, ^^\Dcpartmcntal Promotion Committee -shall consider the promotion case of the petitioner in highly fair; 
and just mannn The result of the Departmental Promotion Committee shall be conveyed to this Coiirt 
throvigh the Dep.nv Uce.iMiMi {Ju<li( i;il). The instant writ petition is allowed in the above terms.
(K.A.) Petition .illtiwcil
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X?K IShtesab CommiEsion ...VS... Miiha i
niznacl Hias Ss otHef^ . I.

C .M A'K:‘ n- 3a f .

!I;
I; SllTll 

hoieby charge you
Sher, Judg;e, Special EhLesab Court-II Khyber Pakhtuniih 

ciccuseci namety;

Muhammad Riaz, aged about 50/51 

Development, Mines

presently posted 
l '‘-adquarter omce, Peshawar.

I

wa;

-f; !

years, Assistant Directorhiineral
& Mineral Department Khyber 

as Assistant Director
hakh tiinkhwa.

(Royalty)

IC' Mob.sin .Ali Khan, 

Development, Mines 

presently posted

hoor-ul-Islam a.ged 

Development, Mines 6^ 

presently posted 

Mardan.

•-•i %

aged about 32 Assistant Director Mineral 
Mineral Department Khyber Pakhtunkhv'a, ' 

Assistant Director Minerals Development

about 46/47 years, Assistant Director

Mineral Department Khyber Pakhtunkh 

as Assistant Dire

years.
&

•5.

as
, Swat.

Mineral ■ 

wa,
ctor Minerals Development,

ivt 3.
. o

•V

©7
;
r '■ 4. /-^ahoor-ud-Din aged about 49/ 

Development, Mines & 

presently posted 

Headquarters office, Peshawa 

Nazir Ahmed,

Slieesha, Shah Kot,

Ashraf Ali

^ - •
- /50 years, Assistant Director Miheral 

Mineral Department Khyber Pakhtunkhwa, 

as Assistant Director

i

Minerals D e e 1 o prn e n i;,i
r.

5.;■ ;■ aged about 63

District Mansehra.

aged about 41 years s/o Ali Zamari r/o Shah I
Mansehra, as foliow:-

ys'ars, s/o Abdul .Haq r/o Autar •
fe--

:; 6.

vot, Districtu-E--

m Fiistiy:- Ihat you accused No.l 

Development Officer during 

06.11.2008

Muhammad Riaz posted as Mineralr the period from 10.07.20064. ito
as DDO from 23.09.2010 ;

fto 31.10.0011 and 

Mansehra .IVoin 

your (:ho;st; tenures in ttie 

i t! 1

2 to D and in furtherance ^

r AssistLi n t Di recto I' M1 n ciail Dtipa r i rii (_• [i 
to o .1.10.2 015, d u ri n07.05.2015

c<

•'’..•ovc mention(\'! Cxiparsdo;-;, jn connivanci.: ;70ur co-
i-7?cuscd at serial No.

i’i ■
i ,10^

r.01- your
/; Arrv/f ... p.

xnniinijr Copyitn': bcnich 
Coui i:...Ki-‘K, 

pcfsh-vaor ^

AT TIED

Oi* n t r
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intention ctncl common object of 3'ou all, fraudulently 

and illegally issued 1500 Transit Chalians to your co-accused 

No.5,' Nazir Ahma.d from: 23.06.2008 to 28.06.2011 lor 

Feldspar mining area, but in fact no practical excavation/, 

work was executed in the said area during the above

common

t
A‘ •.

I I

mentioned period and thus you tailed to exercise your 

authority required under the law as you were bound to inspect 

practically the area at the time of issuance of challans> >

mentioned, above. Similarly, you did not prepare the working 

for the cancellation of the lease to licensing authority
t

■ papers
and willfully failed to htlfill your duties, and you accused

ic*••I
■n
V

caused to suffer public exchequer huge monetai'y loss to the 

tune of Rs. 64,204,000/- and thereby committed offences as 

defined u/s 23 of the Khyber Pakhtunkhwa Ehtesab 

Commission Act 2014 (as amended upto date) punishable 

under section 24 read with schedule thereto of the said Act

I

s’

i

and within the cognizance of this Court.
\ ,

iecondly:- That you accused No.2 Mohsin Ah while posted a.s Ass?.sta.nt 

Director Mineral Department, Mansehra w.e.f 31.10.2011, 

during this tenure, your co-accused No.5 Nazir Ahmad filed 

applicaticii for renewal of the mining lease on 14.06.2012 

■ after 9 months and 25 days of the expir}^ of xhe period for filing 

application for I'enewal of mining lease, you accused No.2 

required under the law to prepare and submit the woiking 

for cancellation of mining lease, but you illegally

!
;
I

T:

II y-'-
|y;
sif '

an

;,
' 1was

)
i

ipapers
fraudulently kept .the said application in your oOicc Lind had

I ,

iV
i/'

not acted upon. Similarly, you accused named above posted 

Director Mineral Department, Mansehra w.e.f.

I; * 1

!
as Assistant• ' >!

14.04.2014 but during this tenure too, you did 

and submit the working papers to competent

;25.07.2013 to 'I*
i
tnot prepare!
I;

authority for cancellation of mining lease. During your above 

mentioned tenures, your co-accused No.5-through authority .■
of the' ;

i

*
^2'

dated 23.10.2013 without the permission
sublet the leased area to your co-accused

letter
!Licensing Authority 

'No.6 (Ashraf Ali], who involved in 

you,'accused did not take any Dct’on ayainst above named co-
led to stop the unauthorized

unauthoi-izcd mining but •’

ed No.6 and has been faa ecus

,w®' t CO'XU,
atwsted ! .
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i

mining which was continued till 12.10.2015 and -thus you ' 
-.lIAjlly failed to fulfill your dudes and rcsponsibUities under ^ 

the law, illegally benefited
-4-• V

i/ ;
your co-accused No.5 by

suppressing the application i 
subletee your

^'our office and allowing thein

co-accused’ No.6 for unauthorized and illegal 
cMcavaUon and you accused caused to suffer public excheciuer 

huge monetary loss to the tune of Rs. 64,204,000/- and
thereby committed offences 

Pakhtunkhwa ILhtesab Commission
as defined u/s 23 of the Khyber r

Act 2014 (as amended 
upto date) punishable under section 24 read with schedule 

thereto of the

1
. t i

said Act and within the cognizance of this Court.
I,

iTliirdly:- • Thet you accused No.3 Noor-ul-Tslam while posted 'as 

w.c.f..'■issistant Director Mineral Development, Manselira 

02,04.2013 to 29.07.2013 and 18.11.2014

application filed by your co-accused No.5 on 14.06.2012 i 

the office tenure of

i

to OG.015.2015, the
1

in
youi co-accused No.2 Ijor the renewal of

from

;
,A-

the mining lease, deliberately it was kept pending 

14.06.2012 to 10.04.2015 whereas 

. bound to prepare and- submit the working
you accused were duty- 

papers to the 1 •
1

t- competent authority for cancellation of mining lease but you 

with malafide intentions did not fulfill the 1 ■same. Similarly, in 

your second office tenure you accused iliegSLlly and unlawfully 

did not prepare the working papers for tltc cancellation of
h

mining lease. Furthermore, you accused illegally issued 200 

challans in your second tenure from Serial No. 1701 to 1900 

of the Challan book

1.

■

17.02.2015 to unautliorized and illegal 
subletee your co.-accused No.6 inspite of the . fact that the

on

. .
5, *»

;

mining lease had been expired 

named above willfully failed to fulfill
19.08.2012. So you accused 

your duties and 

lesponsibilities and illegally benefited the unauthorized 

subletee your co-aecused No.G and

on
I

• I.'s i

A you a.ccused caused to 
.suffer public exchequer huge monetai-j^ loss to the tune of Rs,

I
64,204,000/-.and thereby committed offences as defined u/s ' 

23 of the Khyber Pakhtunkhwa .Ehtesab ■Com.mission Act
2014 (as amended upto date) punisliable undei^ section 24

■itb schedule thereto oT the said Act and within the 

c:yy-::.zanc':: of this Court.

.1re?.;: ^ -. V

\ft/'! ' i

4ijr4- ■

!
i

AT STED
: V,.
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That you accused No.4 2ahir-ud-Din. while posted 

Assistant Director Developrr.
as

Mansehra- w.e.f froment,
23.04.2014 to 14.11.2014, 

Ahmad) had already filed

•i-

your co-accused No.5 (Nazir 

an application for renewal of mining 
lease on 14.06.2012. This application under the la\-\1r ^ was time-
barred, SQ you accused were required to prepare and submit 

the working papers to the competent authority for cancellationV.

of mining lease but inspite of doing this, you'accused illegally 

and fraudulently issued 200 challans from, 1501
1

to 1700 on
02.06.2014 to your co-accused. You accused willfully failed to 

iulfill your duties and responsibilities and illegally benefited 

the unauthorized and illegal subletee

0|
C

your co-accused No.6 

and you accused caused to suffer public exchequer huge . <

monetaiy loss to the tune of/.Rs. 64,204,000/- and thereby

as defined u/s 23 of the Khyber 

Pakhtunkhwa Ehtesab Commission Act 2014 (as 

upto date) punishable under section 24 rea!d with schedule 

thereto of the said Act and within the cognizance of this Court.

committed offences

amended

Fifthl3/: That you accused No.5 Nazir Ahmad were granted mining
lease vide No. MDW/MA/ML-Feldspar(100)/2007 

area of 299.163 acres near Village Shahkot, d,istrict Mansehra
over an

20.OS.2007 for the period of 5 years valid upto 19.08.2012 

Irait. \CyU accused did .not work in the said lease area since 

June, 2008 to May, 2010, but even then 3^qu were receiving

on I
)

'

transit challans from your co-accused No.l since 28.06.2008

to 28.06.20.11 and you accused rcccdvod \ 500 cliaUans during : 
the period and utilized it; ■whereas, this area was since 

2008 to May, 2 10. Inspite of directions issued by the Assistant ^ 

Director Mineral Diweloprnent, M.ansehra you willfully did not ' 
submit the monthly production report showing raising and ^ 

dispatches of feldspar since June, 2008 to Feb, 20:1,1 and did ' 

not deposit the deed rent and annual rent as well. You, 

'accused also sublet the mining area to your co.raccused No.6 

illegally and without the permission of the licensing authority 

through authority letter dated 23.10.2013. You accused in

y

I

I

connivance with accused No.l. 2, 3, 4 and ,6 remained 

rnvolvec. in unauthor;,zed rmnii‘:g of feldspar and due to this,

ATi. ITED !(
. f
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i

/. you accused caused to sulfer public exchequer huge inonetary V
loss to the tune of Us. 64;20--h000/“ siiid thereby committed
offences as defined u/s 23 of the Khyber PakhtunkHwa

Ehtesab Commission Act 2014 (as amended upto . date)
*•

punishable under section 24 read with schedule thereto of flie 

said Act and within the cognizance of this Court.

!:

■r

;■

j'

• I

Sbithly: ’ That you accused No.6, Ashraf Ali remained involved in
' . « I

unauthorized mining of feldspar from 23.10.2013 to October, 

2015 under the cover of authority letter dated 23.10.2013 arid
i

in connivance with your co-accused No. .2, 3, 4 and 5, you 

accused illegally obtained the transit Challans from your co-
t !

accused No. 3 and 4 and utilized them and due to this 

• practice, you accused caused, to suffer public exchecfuer huge 

monetary loss to the tune.of Rs. 64,204,000/- and thereb}/’ ' 

committed offences as defined u/s, 23 of - the Kh3^ber 

Pakhtunldiwa Ehtesab "Commission Act 2014 (as amended 

upto date) punishable under section 24 read 'with schedule 

thereto of the said Act and within the cognizance of this Court.

.1s.:

& ;
i-1 !

P-' ■■
I

I

fi;- i
! ■!• .f. I• \

i ;

A

;

i

i' o!r-
SoventhlypThat you all accused at serial No. 1 to 6 dr.iring posting in 

different categories, working in official and private capacities 

and in connivance of you elU illegally assisted Eind facilitated 

ojie another in e.xcavabng mines-in utter violation of the laws 

by misusing your authority and due to.your above mentioned 

illegal acts, you ali six accused caused to suffer public 

exchequer huge monetary loss to the tune of Rs. 64,204,000/- 

and thereby committed offences as defined u/s 23 ofd'.he
t

Khyber Pakhtunkhwa Ehtesab. Commission Act 2014: (as 

amended upto.date) punishable under section 24 read with 

schedvde thereto of the said Act and within the cognizance of . 

this Court. ' . !

>

i*.,;
I ;

'
I

Iff •-h'
-

1 •

And I hereby direct that you be tried’ by me on the said > '
^2

jcharges.
PATTmrED C’kr' I

r. s-'I// '1
, • tJ-ic'.ge Cpecfalj,

Ehtesab Court-II, KPK 
Peshawar’ : ■

' ■ OpV"‘‘' ■P
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)
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/y . . 26.05.2016

.*■

. ■/-

i ,.I

Kfote: - The charges' have been read 
. explained in their own language.. •

over/:■

1

:

Q: Have you heard and understood the same?
I

A- ■ 1
,'

Q: Do you plead gviilty to the charges? 

v; . ! A: )V<3 .
i.

;

-i ;;

I
I-.

id 1. Muhcur.mad Riciz 2. Mohsin Ali lUiaii

:
!!.-i;..

• .
i-'-. \ t. id* .Z. Noor-ul-Islam. • 4. Zalroor-ud-Din}

s

. 5. Nazir Ahmed /?G. Aehraf ,AU .../-

h"'(Certified u/i\ f

64 CtP.C*•>
17 :

QdO :
wiC.

■ \" "xh(d.hA,' •
4^'

Judge Special,
Ehtesab Gourt-II, KPK i ' 

Peshawar

I

St

;

!
i «

^V3/£> .1

(;
^ r

feir ■ i

I

j

I
1 I

#1*;.- ■ ■ 
mst.

®:r

: I

!!• i'lii
I

I
j;

r.!' ; ! •
;

■t

' i I

!
; f

■ I I:
W'’
i


