/Q,,smet1<,s cach n the like amount to

tourt on or bcfore the date fixed -

~CMMission VS Muhammad @

Fat‘ooq Shah, ADPCG (o the state aud all the Six
accuscd jn Person  alongwith their respective counsels

pPresent.  Fregh wakawmdma Submitted by Mr, Munir

Hussain angd Hafeez ul Asad Advocates on behalf of four
accused, which are pla(\ d on file.
Charge framed against the accused which they cla.mcd

and claimed ¢y 1al. P\Vs ap serial No. 1 to 2 alongs

pwith record,”
if any, be summoned for 02.06. 2016.

Since the accuscu facing tria) have not been arrested
In the present case ang after s‘m.lbmitting the Reference ¢
this court, when they  were sUImMmoned, they Al

puit
appecarance, ax such, to l‘l'l'lf{(,

sure their futyre attendance 3
during the trial, this cours invokes

the pou-"cr provided under
section 9] of Cr.P.C

, all the . accused are dir CCLt,fI to furnish
bail bonds in sum of Rs. 0: Lac (lO0,000/'—)-‘ With  two

the satisfaction of this

. . A ' ~} 4‘_.—— vgt/\/
Co\')\l o . ("”‘ Y GON. t' )ﬂ/‘/
1o ( "\‘;mc“' - Judge, 2
ce\"u”“ a p\;'m\‘.l‘ K Special F11L0<ab Courrt-1,
Cninof W Gout : KPR, Peahin,

\\\\“."'. et
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POWER OF ATTORNEY | :
In the Court of /31—.460/4 lhw 12PN ,év/tf fV/éMGL’/

- X /7,)4..&}4 /9/& R 7YY, , }For

Y Plaintiff
}Appellant

} Petitioner

L Complainant

VERSUS o
C?n/// Z o e ‘ d ‘M -}‘l)efeﬁ‘dant

}Respondent -
}Accused

}

Appeal/Revision/Suit/Applicatior/Petition/Casc No. ol
IFixed for_.

[/W, the undersigned, do hereby nominate and appoint

ZARTAJ ANWAR ADVOCATE, my true and lawful attorney, for me in my same and
on my behalf to appear at __ to appear, plead, act and answer in the
above Court or any Court to which the businecs is transferred in the above matter and is
agreed to sign and file petitions. An appeal, statements, accounts, exhibits. Compromise or
other documents whatsoever, in connection with the said matter or any matter arising there
from and also to apply for and receive all documents or copies of documents, depositions
ete, and to apply for and issue summons and other writs or sub-poena and to apply for and
get issucd and arrest, attachment or other exccutions, warrants or order and to conduct any
proceeding that may arise there out; and to apply for and receive payment of any or all
sums or submit for the abowve matter to arbitration, and to employce any other Legal
Practitioner authorizing him to exercise the power and authorizes hereby con_feriéd on the
Advocate wherever he may think fit to do so, any other lawyer may be appointed by my
said counsel to conduct the case who shall have the same powers. L :

AND to all acts legally nceessary 1o manage and conduct the said case n all
respeets, whether herein specificd or not, as may be proper and expedicent.

AND I/we hereby agrec to ratify and confirm all lawful acts donc on my/our behalf
under or by virtue ol this power or of the usual practice in such mattor, ,

PROVIDED always, that I/we undestake at time of calling of the case by the-

.Court/my authorized agent shall inform the Advocate and make him appear in Court, if the

_case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not-be’

‘held responsible for the same. All costs awarded in favour shall be the right of the counsel

“or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof /we have hereto signed at

. the day to___ : theyear /D,
* " Exccutant/Executants ' NP ~
. Accepted subject to the terms regarding fee . 2 ] . ]

artaj Anwar
Advocate High Courts

ADVOCATLS, LEGAL ADVISORS, SERVICE & LABOUR L.‘\\\"“CONSUI-,T;\NT
. FR--w, Fourth Floor, Bilour Plaza, Saddar Road. Peshawar Cantt
Ph.091-5272154 Mobile-0331-9399185 -

e —————— e o A e [P D e e B

——— R




K N, . ot iy s N
é’,i"v‘;‘w‘& oAl -g:i"'AW":ﬁak‘_&‘z‘-‘éﬁ
by ; : g

'BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR

Service Appeal No. 673/2018

Muhsin AliKhan ..........ccccovvvieiiineinnnns e Appellant

VERSUS

Government of Khyber Pakhtunkhwa ..........coooooiiiii . Respondents

INDEX

8.No. Particular of documents Annexes Pages
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE

5

l.
’!\
"

TRIBUNAL PESHAWAR.

Service Appeal No. 673/2018

Mohsin Ali Khan ............ S Appellant

Versus

Government of Khyber Pakhtunkhwa ctc....... s Respondents

Respectively Sheweth

Parawise comments on the behalf of respondent No. 1 to 4

Preliminary Objections

1.

4.

That the appellant-has not come to this tribunal with clean hands nor the appeal is

based upon legal footingf‘ and is therefore liable to be dismissed.

That the appellant has no cause of action or locus standai to file the instant appeal,
hence this appeal is not maintainable in its present form. .

That the appellant is not entitle to any relief and this appeal is filed just to waste the
precious time of this court.

That the appellant has no case in his support.

Reply on facts

l.

2.

Para lof the sc;rvice appeal is correct.

Para 2 of the service appeal is correct to the extent that, currently no any complaint
exists against the Appellant.

Para 3 of the service appeal is correct.

Para 4 of the service appeal is correct to the extent that, the mecting of Provincial
Selection board was held on 28-12-2017. The Provincial Selection Board deferred the
case of Appellant for promotion due to pending of the Ehtesab Court case.

Para 5 of the service appeal is correct to the extent that, the appellant filed departmental
appeal dated 18/01/2018 through proper channel which was forwarded to the Appellate
Authority for decision, vides letter dated 04/04/2018 (Annexﬁre-A)

Para 6 of the service appeal is correct.

Para 7 of the service appeal is incorrect. The case was processed in accordance with-"
Rules/Policy and inlight of Judgments of Peshawar High Court Peshawar. The

Appellate Authority rejected the appeal of the appellant with reason “rejected the

: S :
subject appeal as it merits no consideration” (Annexure B).

-




s.ﬂ N . N . e .
‘ ri/ 8. Inreply to para. 8 of the service appéal it is submitted that, the appeal of the appellant

is liable for dismissal on'the t’ol]owirig grounds.

GROUNDS

A.

Para “A” of grounds of service appeal is incorrect. The decisioﬁ taken by the
Provincial Selection Board Khyber Pakhtunkhwa is c_lear and covered under
the relevant law. |
Para “B” of grounds of service appeal is incorrect. Detail reply is mentioned
in the above paras.
Para “C” of grounds of service appeal is legal. The decision of Provincial
Selection Board is lawful and covered under the law.
Para “D” of grounds of service appeal is incorrect. Detail reply has mentioned
in the above paras.
Para “E” of grounds of service appeal is incorrect. No any such inquiry was
pending against the appellant.
Para “I” of grounds of service appeal is correct to the extent that a case of
Ehtesab Commission is pending against the appellant in the special Ehtesab
Court Khyber Pakhtunkhwa. Hence the order of respondents for deferment of
promotion is ]awtill and covered under the law (Annexure-C).
Para “G” of grounds of service appeal is incorrect. Reply has mentioned in the
above para I'.
Para “H” of grounds of service appeal'is legal. The order of respondents is

lawful and covered under the relevant law.

Chief Secreta
Khyber Pakhtunk?
Respondent No.02

Respondent No.01



BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA.
PESHAWAR

Service Appeal No. 673/2018

Muhsin AL KDan .........ooiiiuiiiii e Petitioner

Government of Khyber Pakhtunkhwa ............cccooevevvvnnneeiiniee Respondent

AFFIDAVIT

I, Said Muhammad, Superintendent (Litigation), Directorate General Mines and Mineral
do hereby solemnly affirm and declare that the contents of the accompanying para-wise

comments are true and correct to the best of my knowledge and belief and that nothing has been

concealed from this Honorable Court.

DEPONENT

Identified by

[2]7]1]0]1 i-!8I5|3!1|4'!514.l-|37



Dear Sir,

Khyber Pakhtunkhwa
Minerals Development Department
" | No. SO (E)/MDD/2-4/2018/KC

The Secretary to Govt, of Khyber Pakhtunkhwa,
Establishment Department

~ Subjectt  APPEALS OF ASSISTANT DIRECTORS (BS-17) OF _MINERAL

DEVELOPMENT DIRECTORATE, KHYBER PAKHTUNKHWA

1 am directed to refer to this department's letter of even numbet

dated 07.03.2018 on the above captioned subject and to. state that the officers, whose

appeals have already been sent to Establishment Department through the above quoted
letter, have filed a Writ Petition No.1284-P of 2018 in the Peshawar High Court, Peshawar
(copy enclosed); with the plea that their appeals are pending before the
Worthy ~ Secretary, Minerals Development Department, Khyber Pakhtunkhwa,
Peshawar/respondent No.1, which requires to be decided. The Peshawar High Court,
In its judgment dated 22-03-2018 (copy enclosed), passed the following orders:-

“The petitioners. are, directed o appear before the worthy Seéretary,
Minerals Development Department on 29-03-2018 at 10:00 AM. Surely, the
petitioners should be provided sufficient opportunity to ptead their case.

Thereafter, the worthy Secretary is to decide the matter within thirty days. In.

case, the relief sought by the petitioners cannot be granted then reason in
writing be recorded for the same, and copy thereof be transmitted to the
worthy Director, Human Rights Cell of this Court.” :

~

2. it mé‘iffibe adds fhat. in compliance to Pe_shawaf High Court's above
judgment, the petitioner came/called for personal hearing on 29-03-2018 at 10:00 AM and

during hearing, both the petitioners were of the view that they have nothing to add new

and their stance is the same which already explained/expressed in- their appeals
submitted earlier. ‘ -

3. ' However, it may also be added that the Secretary, Minerals Development

Department, is not the Appellate Authority in the case to decide appeals of the ,officers
(petitioners). B

4 In view of the above, it is, therefore, requested that decision of the

Appellate Authority, on the appeals already sent to Establishment Department, may

please be communicated to this Department so that case could be processed further,
accordingly. ' ' :

Yours faithfully,

-~

-+ (Muhammad Javed)

~ Section Officer (Estt:)
Encls: as Above:

Endst: No & Date Even:

RSN

Copy is forwarded for information to:-

Mr. Wagar Ahmad, Additional Advocate General, Khyber Pakhtunkhwa, Peshawar.
Director, Human Rights Cell of Peshawar High Court, Peshawar.

The Director General, Mines & Minerals, Khyber Pakhtunkhwa.
P.S to Secretary Minerals Development Department.

. ' . R , i | ' ([
Government of d‘a) P\-tm ex ﬂ

3

- . Peshawar, 4 April. 2018/ ) /32



g  GOVT. OF KHYBER PAKHTUNKHWA
P A | ESTABL!SHMENT&ADMN DEPARTMENT
(REGULATION WING)

~ 'No.Kc. SO(O&M)E&AD/10-4/2014
. Dated Peshawar, the 8 May, 2018

The Secretary to Govt. of Khyber Pakhrunkhwa
: Minerals Development Department. ‘

ours faithfully,

<

(Dr. Irum Shaheen)
SECTION OFFICER (O&M)

Copy to:-

PA 1o, Deputy Secretary (Reg-11H), Establishiment Department

SECTION OFFICER (OKN
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lopment Department

No. SO (E)/MDD/2-4/2018/" 7% <
Dated Peshawar, May 22, 2018

To :

The Directorate. Generat,
Mines & Minerals,
Khyber Pakhtunkhwa

SUBJECT: APPEAL OF ASSISTAN DIRECTORS (BS-1

MINERALS
—“__I._IB__IJ!__(LZL__
DEVELOPMENT DIRECTORATE, KHYBER EAE!;{!UHKL-}&A
C
e |
to this Department's letter No SO(EyMDO/
2-4/2018/KC/2073/75 dated 07 03-2018 on the above caplioned subject and

to inform that the Competent Authonty has been pleased 1o reject the Subwct appeal
as it merits no consideration.

| am directed to re

Secton Officer (Estt')
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Xesed Commsi ssion .. Vi, Muhammad Riaz & otRers

; i
CHARGE .

|
L Gubhnn Sher, Jud oL, BSpeet

al Ehtesals Cuurl 1l Ixhylu s l’alslzmnl ]IW-.l

herceby ¢ arge you accuse i lmvly'

years, A.,blomnt Dire ector

al Dcpartmcnt Khyber
S Assistant Dipec

Minera]-

R .. Muhammey Riaz, aged about 50/51 yeqrs A%mt’mt Dnrchor
1 .

%, ,—‘{ Mineratl Dc,vt.lo'*ment Mines g, Mincxal Department I\.hybc.r
B MR . .
T Pak! Situnkhwa, presently -posted 28 Assistant’ D1rcc~tm (Royalty)
' . .o uv.quan ter onu. Peshawar, '

;e 3 SNolisin Al Khan, aged about 32 years, Assi stant Director Minerql
2‘5 ."T'r:v\,'l'\)_?)nmnt, Mincs & Minera] Department l\hybu P Ll\luunldnv

4 : ,

, “; resently vosted as ’\ablbtmnt Du‘ectoT Mineralg Development, Swat.
! Ry, : ’ . :

: o L “ . :

Q@gtv\’. ©e L Noor-ulslam aged about 16/47

| nen

e slonme: at, Mines & Mmu

Presently postud a

:\ulj \.‘3

P’ll\h tanlksh wa,

tor Mmcrals Dcvelopment,"

zohoo r-ud-Din

i'.h:\v'c}opmcnt

aged about 49/50 years, Ass'isi:ant Director Miiaerz.l_l.' '

Mines & Minera) Department Khyber Pal
Fresently Posted  as Assistang Director
Headquarters office, P

htinkhwa
Mineraly l)c"vclopment,
cshe W,

Nazir Ahmed, aged about 3 years,
.Shccsna, Shah ;

u/o /‘oclul ]LLq 1/0
Xot, District Mansehrz,

1\--—\.\ o

Achraf All aged abouy 41 years s /0 Ali Zamap r/o Shah Kot, District
l\'Ianschru,j as follow:- |

(Tistlys Phag gy Heeused No.l Muhammad i

ad Riaz posted as Mineral
Dcvclopmmt Officer during th

period from 10 07 ’>OOo to x
06.11.2008, 3.DDO from 23.09.9010 0 81.10.2011 dng = |
Assistung Dm(.t(n M mudl !.)(pulm(,nL 1\./1...m.~.;cl'u'u 1'1'.0'1)1
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common intention and common object of vou all, fraudulently
‘ and xllcnally issued 1500 TEansit Cha‘lans to your co-accused

. No.5, Mazir Ahmad from 28.06.2008 to 28.06.2011
Feldspar mining

lor
arca, but in fact no practical excavation/.
work was executed in the said area during the above
mentioned period and thus you failed to excréise your
““. , authority required under the law as

you were bound to inspect ,
at the timeé of issuance of challans 1
]

pracucally the arca

B . mentoned above. Similarly, you dicl not prepare the working
oS

papers for the cancellation of the lease to licensing author 1ty

i
1

and willfully failed to ffill your duties, and you. accused I
caused to suffer public exchequer huge monet'\ry 1os,s to Lhu o C
tune of Rs. 64,204,000/~ and thereby committed offences o.s {
defined u/s 23 of the Khyber Pakhtunkhwa Ehtesal - '
Con{mission Act 2014 (as amended upto date) punﬁhablc

under section 24 rc'\d with schcdvlc thereto of the said Act
. kY
and within the cognizance of this Cour' : :

W

- That you accused No.2 Mohsin Ah while posted as Assistant

Dirzctor Mincral Department, Manschra w.e.f 31, 10.2011,
during this tenure, your co-accused No.3 Nazir Ahmad filed

an applicaticn for renewal of the mining lease on 14.06.2012

-
[P PR S

after 9 months and 25 days of the expiry of the period for filing o
appllcauon for rencewal of mining lease, you accused No.2 2 W“ls v
required under the law to Aprepare and submit the working

papers for cancellation of mining lease; but you 1llegally,

fraudulently kept the said application in your olfice and had

not acted upon. Similarly, you accused named above nosted

s Assistant Dircctor "Mineral Department, Mansehra w.e.f,.

25.07.2013 0 14.04.2014 but during this tenure too, you did
not prepare and submit the working papers to COTPELent

authority for cancellation of mining lease. During your above

1
mentioned tenures, your co- accused No.S. tlﬂrouwh authority

i
letier dated 23.10.2013 without the pcrrmssmn of the .
Liczneing Authority sublet the leased cu’ca to your co- %cu%d

No.6 (Ashraf Ali), who mvolvul in unauthorized mining but

—. o

rouareused did not talic any action aminst ahove name cl co-

cuoused Nooloand has been failed o stop Lhe urnaathiorized
+

e

r-" .

1\ ol

\G.

cp\n
\0‘5“ T
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mining which was continued.till 12.10. 2015 and thus you
v;il)fully ailed to fulfill your dutics and responsibilities under
L'hc' law, illcgally benefited ybur' co-accused No.5 by
supbdressing the applicatien in your office and allowm" the
subletee your co- -accused’ No.6 for unauthorized emcl illegal
ereavation cnd you accused caused to sulfer public exchecuer
huge monetary loss to the tune of Rs. 64,204,000/- and
| thereby committed offences as defined u/s 23 of the Khyber
i,

Pakhturkhwa Ehtesab Commission Act 2014 (as 'arhencled

: unto date) punishable under section 24 read with schedule
AR -
Q'

thercto of the said Act and within the cognizance of this Court.

- Thirdly:-  That you accuscd No.3 Noor-ul-Islam  while postec ‘as o
Assistant Director Mineral Devclopment, Manschra w.c.f.
072.04.2C13710 29.07.2013 ’md 18.11.2014 to Q6. O.:...‘()I.J, the
¢ &.\ uppligation filed by your co-accuuccl No.5 on 14.06.2012 in 3
the ofiice tenure of your co-accused No.2 [or the renewal of o
the mmm" lease, deliberately it was kept- pendmfT from ‘
14.06.2012 to 10.04.2015 whereas you accused werg duty ’

. bound to prepare and submit the working papers to Lhe

competent authority for cancellatlon of mmmg lease but you
with malafide intentions d1d not ful ill the same. Similar ly, in
your second office. tenure you accused illege Llly and unlawlully .
did not prepare the working papers for the cancellation of. = o

mining lease. Furthermore, you accused illegally issued 200

challans in your second tenure from Serial No.1701 to 1900

of the Challan book on 17.02.2015 to unauthoerized and illegal
subletee your co-accused No.6 inspite of the fact that the |
mining lease had been expired on 19.08.2012. So you acéq‘sed o

‘named  above willfully failed to fulfill your duties and ' G
responsibilities and illegally benefited the unauthorized
sublitee your co-nceusecd No.6 and you nccused eaused to

suffer public exchegquer huge monectary loss to the tune of Rs.

64,204,000/ -.and thereby committed offences as defined /s

S 23 of the Khyber Pakhtunkhwa Ehtesab Commission Act

2011 (as semended upto dale) punishuble under seotion 24

. .
[R B

o rectowith schedule thereto of the said Aot and within the
(- \, coolzunce of thiv Court,
‘4;-,, \‘f/’

1 PSS
» g;:%opy‘.‘q (lr-mC ]
i m\cwb Courts, KPR
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1at you accuscd No.g - “Zahir ~ud- Din,
Assistant Dircctor

Tt while posted ag

Dcvdopmcnt Mansehra . w.e.[ from
23.04.2014 to 14 11, 2014, your

co-accused No.5 (Nanr -
Ahmad) hacl dlrcady filed 'm

aoohcat'on for rcncwal of mining
lease on 14, 06. 2012. This app

ba: r(,cl 50 you

‘cauon under the law was tlme-

accused were required to prepare and submit
the working papers to the compcient authori
ol mining lcase

1ty for cancellation
but mspxte of clomg this, you ..lCCLIb(,d illegally
and fraudulently issued 200 challans from 1501 to 1700 on

02.08.2014 to0 your co-accused. You accused wxllfully failed to

fulfill your duties and responsibi hu s and 1llegally benefited

the unauthorzzed and illegal sub! x.l.ec. your co-accused No.6
and you accused caused to suffer

DL

T - -E‘-;'“ w2

public exchequer hugg
monetary less to the tune of Rs. 64 ,204,000/- and thereby

committed offences as defined u/s 23 of the Khyber ,
Pa

e
. "‘
ikhtunkhwa Ehtesab Commission Act 2014 (as amended Cn

upto date) punishable under bCCthI‘l 24 rcad with schedule =~ - . L

- thereto of the said Act and within the cognizance of this Court, . -

\u
\

That you accused No. S Nazir Ahmad were amnt«.d mmmg

lease vide No. MDW/MA/ ML~1"L.1clsnar(100)/200 7 over an.
area ol 299,163 acres near Village Shahkot, rL;stmct M

ansehra

on 20.08.2C07 for the period of 5 years valid Lipto 19.08. 2012,

hut you accused did not work in the said lease ar
June,

ea since
2008 to May, ’7010 but even then you were rccexvmo

transit challans from your co- accuucd No.1 since 28.06.2008
L0 28.06.2011 and you accusedd u ¢

eivel 1 .:.OQ challans during -

the period and utilized it whereas, this area was idle since

2008 to May, 210. Inspite of directions issued by the Assistant

Director Mineril Deye lopment, Manseh a1 you willfully did Aot 7
submit the monthly production report showing'raising ancl
ainpatches of feldspar sinee June, 2008

not deposit the deed r

to 'i-"cb, 2011 and dig

ent 'md annual rent as well. You
accused also sublet the mining are

¢a to your coraccused No.6 . .
illeg

gally and without the permission of the hccnsmrf

throur*h authority letter dated 23.10. 2013, You accused in

(‘()l‘!!“.A.'.".’JCC with aceused No.l, 2, 3, 4 and & remained

authority

involved in unauthorized 1 2ol Ioldspar and dus to this is,
"Pwr

A i, ') ‘ , : .
: 'c jo Aty , f
i\“u“ ing WA | ' - |

(et \Cm y\f\b. WP |

ARG '

\\1\‘”*“
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age 5 :ofi’6

'accu scd caused to suller

public exchéquer hu ce mone Lcll y

lom, to the. tune of Rs., 0‘1,90 OOO/ and thereby c.mmmtl(,cl

offcncus as defined u/s 23 of the Khyber Pa khtunkhwa

Ehtesab Commission Act 2014 (as amended upto claLc)

punishable under bCCthn 24 cad with schedule Lhereto of. the

said Act and within the cogm/,ancc of this Court ; . IR
That you accused No. 6, Ashraf Ali remamcd nwolved ;11 5. }
unautborlzed mining of feldspar from 23.10.20 13 to October S " ’jf
"’Olb under the cover of authority letter dated 23.10.2013 and | :/w
in connivance with your co-accused No. 2,3,4and 5 you ;"
accused illegally obteuncd the transit Challan&. from your co- _

aCCchd No. 3 and 4 and utilized them and due to tlus
practice, you accused caused to sulfer public c::chcquer huge
monetary loss to the tune.of Rs. 64,204,000/- and Lher(.by
committed offences as deﬁned u/s, 23 of the Khyber

Pakhtunkhwa Ehtesab ‘Commission Act 2014 (as

TLUTITTERLR

D s T T

amencded .
upto date) punishable under section 24 read with schcduh,

thereto of the said Act and Wwithin the cugmzance of this Court .
| x ’

. . |

.chen‘c’ﬂ 7+-That you '111 accused at serial No. 1 to 6 during posting in

different categories, worlung in oflxcxal .and private capacmc; ,

and in connivance of you all llegadly ass1sted and [acilitated

oneanother in excavating mines . in Vitter violution of (he laws

by misusing your Lxutlxouty and due to your above
itleg

mentioned
al acts, you all six accused caused to- suffer public'
exchcqucr huge monetary loss to the tunc.of Rs. 64 ,204 OOO/~
and thereby committed offcnces as delined u/ s 23 of, ‘the
Khyber Palxhtvnl\hwa E‘htcsab Commission Act 2014 (as
amended upto date) punishable under section 24 read’ thh

'schedule thereto of the said Act and within thc cocfm/anCL, of
this Court. : . ; o a

t
v

And 1 hcmby direct that you be tried: by me on the fsaid v
charges,

/ B Fg? K{/l/‘

A " " jg//,- ;
wde 1, ':ﬂ Vit e < ‘// A P>\{
e ,'.29\, . x.(ch : o Judge Soeelial,
- / fnl
W ot s EOIE Zhtesab ComL I1, FPI\
Al -
. PRI ' : Peshawar
PN netb :

|
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Government of Khyber Pakhtunkhwa
Minerals Development Department

No. SO(Lit)/MDD/2-2/2019 / |

Dated Peshawar, the 22.8.2019 %)?&'??

i/%rectorate General, :

Mineral Development Department,
Khyber Pakhtunkhwa Peshawar.

Subject: = PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO. 1,2
: AND 4 IN AMENDED SERVICE APPEAL NO. 673/2019 TITLED
AS MOHSIN ALI _KHAN VS SECRETARY, MINERAL
DEVELOPMENT DEPARTMENT KHYBER PAKHTUNKHWA AND

OTHERS :

Deaf Sir,
_ I am directed to the subject noted above and to return herewith’
Av‘join.t parawise comments (in original) duly signed by Secre)tary, Mineral
. 'Development Department, for further necessary action.

Enc¢l: as above:

Your's faithfully A

. - A
Sefltgi/on Officet (Litigation)

Mineral Dev: Department

CC:
L PS to the Secretary Minerals Development Department .
2. Master file. ]




Amended Service Appeal No. 673/2019
Khyber Pakhtunkhwa Peshawar

Versus

The Secretary Mineral

Development Department

Khyber Pakhtunkhwa, Peshawar & others Respondent ~

ARAWISE .Y ON BEHALF OF RESPONDENT NO. 1,2 AND 4 IN
AMENDED SERVICE APPEAL NO. 673/2019 TITLED AS MOHSIN ALI

. KHAN SECRETARY, Mi L. DEVELOPMENT DEPARTMENT

KHYBER PAKHTUNKHWA AND OTHERS

Respectfully Shewith.

PRELIMAINARY OBJECTION

1. That the appellant has got no cause of action and locus standi to file
the instant service appeal. A

2. That the instant appeal is not maintainable in its present form.

3. That the instant appeal is bad due to non joinder and misé-joinder of
necessary party.

4. The appellant has not come to his Tribunal with clean hands.

5. That the appellant is estoped by his own conduct to file this appeal.
FACTS

1. Pertains to record, hehce no comments.

2. Incorrect. A case in the Ehtisab Commission is pending adjudication
against the appellant.

3. Correct to the extent that working paper for promotion from BPS-17
to BPS-18 were processed and sent to Establishment Department for
placing before the Provincial Selection Board (PSB) Meeting, which
was held on 28.12.2017. The Department did not recommend him
for promotion due to the reasons recorded against his name in the
working paper (Annex-“A” of the appeal).

4. Correct to the extent that Provincial Selection Board deferred the
case of promotion of the appellant due to pending Ehtisab Court’s

case against him.

5
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- Mohsin ali Khan, Assistant Director Mineral, Appéflant



dismissed with cost.

-

5. Correct to the extent that the apbgl_lgnt filed Departmental appeal
which was dismissed on 8.5.208.

6. vNo comments. ,

7. The Departmental Appeal of the appellant was rejected by the
Competent Authority on 8.5.2018, and conveyed to him on
22.05.2018 (Annex-I)

8. No comments.

GR DS:

A. His promotion was deferred by the Competent Authority for his
pending case in Ehtisab Court which was criminal in nature.
B. The plea taken by the appellant is not correct as he has quoted para-
4 and 5 of “Instruction on Performance Evaluation Report” whiéh is
a separate guideline for filling of Performance Evaluation Report.
C. His promotion was deferred due to a case pending adjudication
against him in Ehtisab Court.
D. As explained in para-C of the grounds.
E. No comments as it relates to Ehtisab Court.
F. Ehtisab Commission case whichis criminal in nature was sufficient
to prove him guilty.
G. As explained in para-C.
H. No comments.
Foregoing in view, there is no solid or legal ground to maintain the
present appeal of the appellant for the reason that the appellant has got
promotion to BPS-18 in the Provincial Selection Board Meeting held on

19.04.2019, (Annex-II & IHI) hence the same may very graciously be
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BEFORE THE KHYBER PAKHTUNKWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 673/2019

Mohsin Ali Khan, Assistant Director Minerals, Khyber
Pakhtunkhwa, Peshawar.

(Appellant)
VERSUS

Secretary Mineral, Khyber Pakhtunkhwa Peshawar and Others
| - (Respondents)

REJOINDER ON BEHALF OF THE APPELLANT

Respectfully Submitted:

The appellant submit his rejoinder as under:

Preliminary Objections:

1. That the appellant has cause of action against the
respondents.

2. That the appellant has locus standi and got cause of action to
file the instant appeal and is maintainable in its present form.

3. That all the necessary parties are included in the appeal.
4. That the appellant has come to this court with clean hands.
5. That the appeliant has not concealed anything from this

honourable Tribunal.

v

ON FACTS:

1. Need no reply.

2. Contents of Para 2 of the Appeal is correct, furthermore,
mere pendency of any proceeding pending before any
Commission or Court of law does not de-bar the |civi]
servant from his right of promotion. |




. Para 3.of Appealls corréct as admitted by the respondent as

well, as the case of the Appellant was placed before the
Provincial Selection Board and the meeting held on
28.12.2017, but illegally against the settled rule and law on
the subject deferred the present Appellant from promotion.

. Contents of Para 4 of the Appeal is correct. The detail reply

1s given in the above para.

. Contents of Para 5 as admitted by the respondent on

submission of the departmental appeal by the Appellant
which was dismissed on 08.05.2018, without following the
due course of law on the subject matter.

. Contents of Para 6 needs no reply.

. Contents of Para 7 where the departmental appeal of the

Appellant was dismissed by the respondent department on
08.05.2018, conveyed later on but without due course of law,
hence need no reply.

GROUNDS

A. Incorrect. According to the lay down law &
procedure mere pendency of any proceeding does
not de-bar any civil servant from his right of
promotion. |

B. Contents of Para B of Appeal are correct and the
reply so submitted is incorrect and misleading.

C. Para C of the appeal is correct and the reply so
submitted in incorrect and misleading.

D. Para D of the appeal is correct and the reply so
submitted in incorrect and misleading.

E. Contents of the appeal is correct and the reply so
submitted in incorrect and misleading. )

F. Contents of the appeal is correct and the reply so
submitted in incorrect and misleading,.

B A O e S ate o ssadte dns Pt




G. Contents of the appeal is correct and the reply so
'submitted in incorréct and misleading.

. H. Need no comments.

It is, therefore, prayed that on acceptance of this
Service Appeal, may please be accepted as prayed for.

Gz
Appellant

ZARTAJANWAR
Advocate Peshawar

Affidavit

I, do hereby solemnly affirm and declare that the
contents of the above Rejoinder are true and correct and
that nothing has been kept back or concealed from this
Honourable Court. @

Deponent
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WORKING PAPER FOR PROVINCIAL SELE(,T.IION Bd_ﬂ{:#pi e

Department DIRECTORATE GENERAL MINES AND MINERALS I(HYBER PAKHTUNKHWA
" (GOVERNMENT OF KHYBER PAKHTUNKHWA MINERAL DEVELOPMENT

: 1 DEPARTMENTL
1% | Nomenclature o‘f the Post/Basic Scale Oeputy Director Technical (BS- l&)
2. | Service Group/Cader . ' Mines and Minerals
3." | Sanction strength of cader - 8 posts.? .
a. | : : Direct | Promotion | Transfer -
“i}. .| Percentage of share --- 100 % -
ii) Nos of posts allocated - Bposts.] f -
: _ To each catégory -
“ili) .- | Present occupancy postion - 1 post wee
iv) - 1 No'ef vacancies in each category! 7 postss -
v). © | How did the vacancy (ies} under | The Finance Depdrtment has created :
' l{ro'motibn quota accrue and since | Two posts of Deputy Director T echnical {8S-18) Durmg thc
When? . financial year 2016-17 and due to retirefient.of the, mwml .
and promotion, these posls have become with elfect fromv.
01/01/2015, 04/04/2015, 26/08/201'5 01/09/7016 and
. . 20/06/2017( Annexure-LIL1LIV,V & Vi).
i) - Recruitient Rules. By PrombLion on the basis ofsemo:nty cum- fslnes_,, from :
1 ' amongst the Assistant Directors (Torhmcwl)(i\mnmg '
Engineer)/Gealogist/Assistant Directors (Roy‘ully) wnth at’
Jeast five years service as such. .
. . {Annexure- VII). *
viiy - | Reguired length of service 5-years service
wiii) . | Whether to be promoted on. The officers in "Panel of officers for COIISIdGI‘c\UOﬂ av
- ,I{egular basis or appomtcd on - S.No. 01 to 06 having the requisite’ Iem,lh of service’ may
Acting chargps bwsw ’ be promom regular basm‘WInIe the off:ceu at 5.No. .'
- ' 07 of the same panel havmg short lt_nglh of sew:ce abour
- 04 months may be pr omoted on-acting charge ba.« o
| per Rule-09 of part-li of appomtmenl promot:on & ‘
R : _ transfer Rules-2011.(ESTA CODE revbed rlddlUUn'?Oll) o
ix) - | Mandatory training, if any. Not appllmble
~=5 5| Minimu required Score oii El 60
f/,,.-r'f“ o "““:-E .
o . ."\:‘.. :,
Signalure
. Designation
Dated: _"ny e =, g et Y7
CENE r’ts‘.T: .

-t onl (,l u’l‘ B il

?ull N ‘i E" \I

4



"]
L.

_ PANEL GF Q:-FEE“:RS EC ‘% FGNSEDER GN i :
SNo. | Nameof | {E B of “Date of Date Of Date of . ;’ththcr' ‘Quanuﬁed Ml;sma DSulpllﬂKJ'\‘ -Czse(*f any) '!\-xangatuq .~ | Research| Present . I Remarks . . t
Officer - - B 1% entering Appointmert| Regular -Fulfill The .| Seores’ | ‘PERs | Procesding” | tn-any court . | Training - papers | positing: @ " R
with 6o Anwo | Promotion | Appointment “prescribed A Gfany) } (ifany) L of Law  for. promation SR ol
Qualifieatim {7 - - . T Govt; service, | ToBPS-17 promation Length of S C ) inchiding o o
R I ’ o ) Servics. . .. . NAR/Plea 1
the present =~ |” : Bargaining U
- ' | scale. with NAB
1 2 H 4 5 6 7 8 9 10 11 12 13 14 15
1 Mr. Sirgj. {3 BB/04/1976 18/12/19%4 20/12/2008 20/1272008 Yes 76.25 Nil _ Nil Nit Nil Nil Assistant Eligible
Ahmad 1" Director .
B.Se. - (Technical) N
Mining . (BPS-17)
Engineerigg H/Q Offlce
2 M, Sher 30051061 | 13-09-2008 | 20-12-2008 | 20-12 2008 | Yes 7750 — | Ni- - -} L. -The Minor. Penalty_ TNl Nit =do= 1. The Minor Peralty “with hoiding
Ayiz : “ywith holding oftwo 1 T — e e e e _of two increments for one year”
. increments for one year” ~-— - was: imposed-vide_notification No. -
B.Se “was imposed vide SOE(MDD)/4-8/2014 dated
L.LB notification No. : 04/08/2016.
. SOE(MDD)/4-8/2014 . )
 dated 04/08/2016. 2. The name of the officer has been °
) 2. The name of the officer included in embezzicment of
- has been included in royalty case in of the Assistant
‘embezzlement of royalty Director Mineral hiardan vide .
“case in office of the : Notification No. » BOE(MDD)/4-
Assistant Divector 1/Vol-11/2017dated 15/09/2017 and
Minera] Mardan vide the enquiry is pending with tbe
Notification No:- : - Enguiry Officer. ‘
SOE(MDD)/4-1/Vol- .
-~ I12017dated 15/09/2017 | -
and the engquiry is | 1 )
, pending with the -
: \ Enquiry Officer: '



o

Ud Din
B.A

the Court of Specisl
Ehtesab Court-II
Khyber Pakhtunkhwa,

-Peshawar against the
officer regarding
Feldspare case under

. file No. MDW/NA/TL-

Feldspare (100)/2007 is
under process.

2. The name of the officer
has been included in
embezzlemerit of
royalty case in office of
the Assistant Director

- Mineral Mardan ,vnde
) Notification No.

SOEMDD)/4-1/Vol- -

- Y1/2017dated
15/09/2017 and the

- enquiry is pending with,

the Enquiry Officer.

"mitznlaa'ad. T16-01-1986 . | 15-12-2009: | 18-12:2009 | 19-12-2009 | Yes 7857 Nit- Nil Nil.: =do=" “Eligible - ..
“2ulkifal - R S - K T ’ - o . : DR
. DKkaps -
"+ 1-B.Se Mining
- Enginecring’
4., ’\Ir Mohsm 15-05- 19-12-200% 19-12-2009 | 19-121-2009 | Yes 78.57 Nit .. | Reference No. 4/2016 iu the Nii 1 Nil Newsiera | Reference No. 472016 in ‘the Court of ‘Special
AL Khml J 1a1oed - ' L : ‘ ) Court of Special Ehtesal) - : " : ’ Ebtesab Court-II Khyber Pakhtinkhwa,

1 BSe "L o Court-fI Khyber Pe;hmaranawsx‘ the officer regarding
Miming .. { Pakhtunkhwa, Peshawar I'clgspare_: case under file No. MD\’K‘/\IAF‘L» '
‘Engipeering against the officer regarding -Feldspare (100)/2007 is under process. .

R | '.Feldspai'é case under file ‘ . S o
No. MDW/MA/PL- .
Feldspare (100)/2007 is '
. under process, i
3 Mr. Ishiag §6-04-1986 | 15-12-2009 19-12-200% | 15-12-2009 Yes 72.86, Nit The minor penalty of Certificate Mil [/} Office | The minor penalty of “Censure™ has been
Afimad i : : ' “Censure” has been imposed attached imposedin the Departmental enquiry on the -
Saleem | in the Departmental enquiry afficer, vide jetter No.9638- -
: on the officer, vide letter 39/DGRM/Adme/2/942, dated 28/09/2613.
: . N¢.9638-39/DGM M/Admn/
: 1542, dated 28/09/2015. .
-6 Mr. Zahoor | 01-04-1967 15-01-1291 12-04-3012 | 12-04-2012 Yes 78.G0 Nil i, Reference No. 4/2016 in Kil Nil WQ office | 1. Reference No. 4/2016 in the Court of

Special Ehtesab Court-II Khyber
Pakhtunkhwa, Peshawar against the
officer regarding Feldspare case under fife
Na. MD‘\’IMAJ’PL-Feldcpare (100)/2007 is
under process. .
The name of the officer has been included

" in embezziement of royalty case.in office of
the Assistant Director Mineral
Mardan,vide Notification No. SOE(MDD)/
4-1/Vol-IL/2017dated 15/09/2017 and the
enquiry is pending with the Enquuv

) Oﬁ' cer.

™
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‘Flv, i:!sx at ‘,;;.7-02‘—.19_87 21.02-2013 " j 21-02-2015 21-6.2-.2913 4 No A N[ NiEos e . PSRRI B i “pNib - H1Q Office Not chg:bl: duc to noni-cont pictxon ol‘knnth af
e burRehman e 0 pTT T N (O A IR R A N R . .scr\'lcc . . .

$ '. Mmmﬂ oo . U L B ) . I e RS S NEE
.| Engineering’ - Lo A : N DT -

'8 ‘Mr.1fisan | 19-06-1987 | 26:08-2013 26-08-2012 | 26-08-2013 | No = . - 7 /B Nt . . L LN N Niy | Mardaa”. | Not eligible duc 10 non- complcuon oflength of
©oudpin ST T ) T i T S U ) T Lot - N o sefviee 0Tl LT -

B.SC - - . ... ) o . ) »‘....‘ . T -- B . ..‘: . . ct 2015 . . '_.:: . ."“: . "'. . - . . . . . R .
Mining - |- IR I o] 2016 : . .
, Engineering | - : SR .

4 Mr. Qosim | 01-06-1987 | 07-02-2014 | 07-02-2014 07-02-2014 No . - 2014 Nil Nil Nil Nil Nanshera | Mot cligible due to non-completion oflengih of
Jamal ’ . : . 2015 1 ’ service

M.Sc : . . ) 2016 :

Mineral ’ . : . ’ 3

Resource- | !
Management

10 | Mir.Asmat | 01071985 | 07-05-2014 | 07-03-2014 | 07032014 | No -— 2014 Nil ) Nit Nil, Nil D.LKhan | Not chﬂ:ble due to nou-com')‘won of length of
o] Adi ’ ’ . 2015 . J service . . . -
-B.S¢ ’
Mining

‘Enginecring

»

il Mr | 02-02-1966 11-02-1996 23-08-2015 | 23-09-2013 No o] 2015 Nit Nil Nii Nil Abbottabad | Not eimble duc to non-comp!ctmn of length o of
. Muhammad ' ) 2016 C service S - g

MA _ )
Certlﬁed thalﬁ:e'off‘cor ats. No ito6 mcluded in the panel are eligible for promotton in all respects T ‘ _ %ﬁ.
. While the oﬁ"rzr at S.No. 7 of the same panel having short length of service about four months may bey o . ) Signature: 7 "
Promoted onating chat ge basisas perrule S, of the part -l of appoummnnf of promotuon rules 2011 ST - . _ Designation:

- (ESTACODERWISEdBOO!tIOH2011} S . . : y : : - Date:_- ’J"z}O\i' !;4{7_

' RN
, :
4 . :
i
- - i -—
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MINERALS DDVDLOPMENT DEPARTMENT. A '
(Meeling of PSB held on 28. 12.2017) ' - ."**“*-W

UL)JEC,T PROMOTION OF ASSISTANT DIRDCTOR BS 17 TO IHE POST OF
DEPUTY DIRDCTOR MINDRAL BS-18.

Seuctary Mincs &, Minerdls Development appnsed the Board that duc to

- creation, retirémeént and promotion, seven (07) posts of D(,puty Director Technical BS-
18 are lvmg \rat,ant ‘

-~ 2. . According to scrvice rules the post is required to be hilled as under:-

e L)y promotion, on the basis ol semonty cum fitness, hom arnong%t the
- Assistant Directors (Technical) (Mining I‘ngmeel)/Gcologlsi/Assmtam_
Dlrcctms (Royalty), with at least five ycal S serwce as such o N

T Phe service record of the officer included in the pamel was discussed as

- follows: -

. [s.NO [NAME OF[RECOMMENDATIONS OF THE BOARD

- |OFFICER

Lo 107 [Mr. Sirgj Ahmad . His date of birth is 18.04.1970. He joined government

service on 18.12.1994 and.was promoted to BS-17 on
20.12.2008. No enquiry is pending against him. His service
record upto 2016 is gener ally good.

The Board recommended the Olficer for ]5rt)1'1iotion to. the
post of Deputy Director BS-18 on regular, ba51s He wﬂl be
on probahon for a period of one year.

,21 'I\/‘Il'.“S}'l(:‘i' Ayaz His date of birth is 20.05.1961. He joined government

service, pn 13.09.1982 and was promoted to BS-17 on
00.12:2008. The Secretary Mines was directed to inform
|the enquiry Officer to speed up the instant -enguiry ‘and
A{submit report at the earliest. | - -

: 0 he Board rccommc—*nded to deler his pr omotlon7

Ma Mubhammad|His date of hirth is 19.01.1986. He joined. gover nmc,nt

7ullulal IKhan service on 19.12.2009 in BS-17. Ne enquiry is pending
: against him. His service record upto 2016 is generally good.

iy
W

“{The Board recommended the’ Olficer for promotion to the
post of Deputy Director 'BS-18 on regular baols .He will be
o on plobcttlon R)J d RCI’IO(J of one year.

LAl th Mohsin  AlilHis date of Dbirt 1ms 15.05.1984. .Hc joined goyernment
.. {Khan )ji - : scrvice on 19. l;‘- @09 in Bp Y. al\ccordlrg to. Mineral

s |,'l



‘ Dc,velopment dcpartment a case 1s under pIOCE‘,bS 'wain t o
' h1m in Ehtisab Court. s

T The Board 1cc,omm<,nded to defc1 h1s plomotmn» o
1 9. “{Mr. 1shfaq Ahrheidlhs daLe of birth is 06. 04 1986 He joined govcx nment L
L Saleem = service on 19.12.2009 in BS-17." He has been 1mposecl al-
o o * lminor penalty.of censure on 28.09. 2015. No’ enqulry is| -
e ' pending against him. I—hs .service record upto 2016 18] -

generally good.
The Boaud lc.Lommcnded the Ofﬁcer for prm’n‘otinin tci‘thé'
post of Deputy Dir ector BS- 18 on regular basis. He wﬂl be
1 - e ' T L on probatu)n for a period of one year. .
i _6}" Mr. Zahoor ud Din {His date of birth is 01.04.1962. He Jomed g,ovelnment
St " |service on 16.01.1991 and was. promoted to BS-17 on

‘ o 12.04.2012. According to Mineral Devclopmenl departmenty
the is included in Ehtisab Court case and an f’nquuy is

pending against him.

1. The Boax d rccommended to defer his promotlon

S 7. |Mr. deat “urlHis .date of bnth is 27.02.1987. He joined government
Rehman " |service on 21.02.2013 in BS-17. He has not yet completed
SR RE Lo ])ILSCl]de length of service for. plomouon No “enquiry is|
SR S . ipending against him. His- service record “upte 2016 is

a

uenerally good.

The. Boald recommend d the O[h(,el for appomtment to the
- |post of. Deputy Dn“ectox(t BS 18 on acting charge basis.




['\‘\r\'«»\«.x QL\C D
Government of A P‘
Khyber Pakhtunkhwa -
lVlmeraIS Developmenl Dopal lmc,nt

Daled Peshawar Januqr'y OJ 2018/ W

. NOT’IF'I"CATION‘

No. SO (E}MDD/2- 4!2017 “The Competent Authorily, on 1he recommondatron‘s ‘o‘f o
-Provincial Selectron Board, |s pleased to promote {he followmg Assrstanl Dlreclors (BS 17)
. ._tho post of ’ Deputy Drrectm (BS- 18) Directorate General, Mrnes & Mmeals Khyb

P'akhtunkhWa Peshawar on regular b'lsrs with :mmedlate effeol -

. A

T S.No. | Narhe of Officers .
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