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29.09.2021 Petitioner alongwith his counsel present. Mr.' Kabirullah
Khattak, Additional Advocate General alongwith Mr. Sulemén_,
Shah, Law Officer for respondents present. | T
Learned AAG produced a copy of the judgement ‘of  o
august Supreme Court of Pakistan delivered on 24.06.2021 in
Civil Appeal No. 139/2021. In the said civil appeal,judgement |
of this Tribunal dated 15.10.2019 in service appeal No. |
1093/2018, had been challenged. The Apex court has set
aside judgement of the service Tribunal and original penalty
imposed by the department has been restored. As such the
éxecution petition has become infructuous and is filed. File be

consigned to the record room.

Announced:
29.09.2021

-(Mian Muhammad)
Member (E)
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SUPREME COURT OF PAKISTAN
(Appcllate Jurisdiction)

- -

PRESENT: .
Mr. Justice Gulzar Ahmed, CJ
Mr. Justice ljaz ul Ahsan:

Mr. Justice Sayyed Mazahar Ali Akbar Nagyi

CIVIL APPIAL NO.139 OF 2021.

~.

ted=15.10.2019;~ passed ~by ~the

(Khyber Pakhtunkhwa -Service Tribunal, in _Service ;Appeal

¢No:1093 of 2018} 4

- .- -

Goverrunent~ of —Khyber s -Pakhtunkhwa”~ Y

through _Secretary, Home Départment,

Péshawar and others ...Appellants
Versus
MiiHanunad Nadeent ...Respondent

For the Appellants : eMr. Zahid Yousaf Qureshi, .

-

-
. . Addl-Advocate General, )
Khyber Pakhtunkhwa
Sheharyar, Sr. Asstt. Supdt. Jail
Res~por1d'ent : Mr. Salamat Shabh, ASC' ,
Date of Hearing : @_40635?’213 ‘
- ' o UORDER - .
GULZAR' AHMEDi CJ.- Th:: rcsponacnt was eméloyed .
as a Warder, Central Prison, Bannu. He was alleged to be
supplying narcotics to the prisoners in the Jail. Qe was issucd
_ . charge sheet and si'a’tem'cr}t of allezg'af_ions.. Enquiry was
condiicted. Show Cause Notice was is;s;;ed to him-and therea:fter,
~ he was awarded penalty of removal from scrvice' vide order dated
40.04.2018. After availing the remedy of departmental appcal; the
reupondent filed Service Appeul before the Khyber Pakhtunkh\\'t‘m
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impugned judpgment, d:.tl'qd‘. 5.10.2019, found that the enquiry -
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.- RPN S
was rightly conduéted : éga’mst the. fféépoﬁ:dénf “and:" the -
recommendation of ’che Inqun-y Ofﬁr'er that of removal from service
and thereafter, the order of penalty was in accordance thh law, _ '

and that there was no ma,hce or arbitrar y ar pervcrse exermse of

. '
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- -~

. F muene .

power. The Tribunal, however, by assigning the reabon that the
respondent is a very young person pr,og:eeded to rnochfy the

penality from removal from service to that of vvithhol'ding' of five

annual increments for a period of five years..

.-
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2. 'I‘he leamed Aad1t1onal Advocate General Khyber
Pakhtunkhwa (AAG) contend% that the 'I‘nbunal did not asszgn
valid reason for- exéreising the jurisdiction. of modificaﬂon of the

penalty and, thus, such mod1ﬁcat10n was 1ot in accordance with

law, =,

"2 ] - -
-

-

3. The learned ASC appearing for the respondent tried to
argue the case on merit but the respondent haﬁing not challenged
the impugned judgment, thus, the question of considering the

merit of the case does not arise. e vvaa, howeve.r, unableeto .

* - -y e e

substantiate or support the 1mpugned Judgment modffymg the

penalty imposed upon the rcspsmdent T]’us Court has conmstently

——
"

held that the Tribunal cannot r‘xf’rc:1'~e _]umdlc,tlon of mod1ﬁcat10n :

- _of penalty in isolaﬁon‘r.athr:r it has to givel_egal a;;dj ;pe;suasive d ‘

reasoning and not to act in whimsical and arbitrary manner. In

this regard, reference is made 1o the cases of Deputy Postmaster

General, Central Punjab, Lahore_and_another v. Habib Ahmed

(2021 SCMR 584), Government of the P.un'iab ﬂ‘xrough Chief : "/— -
¢ e Secrefary V. Mlmamrnad Are,h\ad and 2 other% (2020 QCMR 1%'2)
AR - : ’ : -
2 | ' :
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and Commissioner Falsalabad'Dwision. Faisalabad and another v

Allah Baidish dh'hsh [2020 SCMR 1418)

- {I- i ~ ' - « ; . q " ) : - : .: ! " ' ;
L We have heard the learned counsel for the parties and
gone through the record. It seems that the Tribunal exceeded its |
Junsdmtmn of modeymg the pc,"lalty nnposed upon the
respondent, Thus, to the extent of modlﬁcatlon of penalty by the -
Tribunal in the impugned }udgrm*nt the same 1s set as1de and thc
original’ penalty imposed by t}w department on ‘the respondent _. _
that of removal from service is restored. The appea.l is: aliowed ST
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25.02.2021 °© - -The learned Member Judicial Mr. Muhammad Ja}mal Khan is
' | under transfer, therefore, the case is adjourned. To.come up for

the same before S.B on 29.04.2021. 5

Reader

t

29.0%-.2021 . o .D‘ue to demise of the W-ort'hy Chairman, ‘thé
' Tribunal 1is defunct, therefore, case is adjourned to
22.06.2021 for the same as before.

l . i
\ .

Réader 4

A , s
$22.06.2021 ‘Nemo for the petitioner. Mr. Kabirullah Khattak, Addl.
' AG present. D
| On previous two occasions, the case was adjo.urned
'\"through Reader Note. Notices be issued to petitionér as well

as respondents. To come up for implementation report on

10.08.2021 before S.B. o )

10.08.2021 Since 10.08.2021 has been declared public holiday “on
' accoiu_ll' of Ist Muharram, therefore, case to come up for thé same

on 29.09.2021 before S.B.

Reader



e Court of . ¥
-‘ S.Nﬂovi Date of order _ y Of'rdér'o"r other prot‘:_:e"e‘ding‘s_ with sug"r;at“pré ofjt‘Jdg.e or Magistfr:ate '
: proceedings ( o A ‘ L
1 2 ' 3
, | 03122020 . The Execution Petition submitted by Mr. Muhammad Nadeem
.throvugh Mr:"Noor Muhamm'ad Khattak! ‘Advocate may be entéfgd in the
}elevant Register and put up to the Court for proger ord‘er please.
. . REGISTRAR *
2- This Execution Petition be put up before S. Bench
on Cgl@ll 22>
CHAIRMAN
08.01.2021 ' Ppetitioner is present in person. Notice be issued to the
| respondefts for implementation report for 25.02.2021 before
S.B. . T
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OFFICE OF THE
SUPERINTENDENT

CENTRAV PRISON BANNU ; .~
o LN VE

Dated: {/‘é’-—’ 7 - 22”&/}’

Tel&Fax#0928-633327
cpbannu@gmail.com

To-
‘ & \N ‘T o~ to .
;m\&\&& E\t\ Alhe Hon’ble Registrar, . _ :
. Khyber Pakhtunkhwa Service Tribunal, Peshawar.
Subject: - APPEAL NO.1093 OF 2018 (MUHAMMAD NADEEM VS = .
)@\ﬁ \’} |* SECRETARY HOME DEPARTMENT PESHAWAR & OTHERS).

- Honourable' Sir; ' , _
Kindly refer to the subject cited appeal, it is submitted that the
~appellant Ex-Warder Muhammad Nadeem was awarded major penalty of
“Removal from Servicé” vide order No.3334 dated 30.04.2021 and similarly
his departmental appeal was also rejected by the worthy Iﬁspector Gehe_ral
of Prisons Khybe‘r Pakhtunkhwé Peshawar vide order No0.22588 dated -
 30.07.2018 (éopy enclosed as Annexure-A). '
The appellant filed appeal before the learned Service Tribunal
Peshawar which was decided ih favour of the appellant on 15.10.2019 and
his péna.lty of Removal from Service was converted into Withholding of Five
Annual Increment for a Period Of Five Years.
| However, the Prisons Department preferredA CPLA before
August Supreme Court of Pakistan which was decided on 24.06.2021
wherein it was ordered that le_arned Service Tribunal exceeded its
Jurisdiction  of modifying the pénalty imposed upon the Ex-Warder
Muhammad Nadeem and set aside the order dated 15.10.2019 of the
learned Service Tribunal and originél penalty imposed by the department
in shape of “Removal from Ser_vice” on Ex-Warder Muhammad Nadeem is

restored and appeal of the department is allowed (Copy attached as

Aﬂnexure-B).

Detailed report is subinit_ted for further orders, in the light of
Judgemeﬁt of August Supreme Court of Pakistan dated 24.06.2021,
~ please. o |

SUPERIN DENT
CENTRAL PRISON BA

Endst: No -/ ' - ﬁ?‘ = -

. Copy of the above is forwarded to the wo y Inspector General of
:Prlsons Khyber Pakhtunkhwa, Peshawar for information with reference to above,
please. (Copy of Notice of Learned Service Tribunal is attached).

SUPERINTENDENT
CENTRAL PRISON BANN

g o
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SUPREME COURT OF PAKISTAN
{Appellate Jurisdiction)

PRESENT:
Mr. Justice Gulzar Ahmed, CJ
Mr. Justice [jaz ul Alksan :
Mr. Justice ‘Sayyed Mafahar Ah Akbar Naqu

CIVIL APPEAL NQ,139 OF 2021

[Against the judgment dated 15.10. 2019, passed by the'
Khyber Pakhtunkhwa Service Tribunal, in Service Appeal
No0.1093 of 2018] . * '

Government of Khyber Pakhtunkhwa
through Secretary, Home - Department,

Peshawar and others - L Appellants
Versus .

Muhammad Nadeemnt. o ...Respondent

For the Appellants : Mr. Zahid Yousaf Qu‘reshi.,

‘Addl. Advocate General,
- Khyber Pakhtunkhwa
Sheharyar, Sr. Asstt. Supdt. Jail

Respondent | - 7i.Mr. Salamat Shah, ASC
Date bf-l-i_earixlg : 24.06.202]
CRDER

GULZAR AHMED CJd.- The respondent was employed

as a W—ardex (,entral Prison, Barmu He was allegcd to bc

mpp}ymg nmcotxcs io thc pnsoncrs in: thf‘ JEU] He was: lsw,xed"

Chalgre sheet dlld statement of allf*gatmns Enquiry was

conduoted Show Cause Notrce was 1ssued to hlm and thercafter

he was awarded p#’nafty of removal from service vide order dated

30.04.2018. Af{:el‘ availing the remedy of departmcr'ta} appeal, the

responrient f}led Service Appea] before the Khyber Pakhtunkhwa

L / ?erv;cc Tribunal, Peshawar (the ’I‘nbunai) The Tribunal in the
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was rightly conducted agairist.}}_ the respondent and the
recommendation of the Inquiry Officer that of removal from service
and thereafter, the order of penalty was in accord_ance wéth law,
and that there was no fmalice or arbitrary or perverse ‘exercise of
power. The Tribunal, however, by assigning the reQSOn that the
respondent is a very young person proceeded to modify the
penalty from removal from service to that of withholding of five
annual incremenfs for a%érécﬁd of five ‘yéars.

2. The learned Additiqnal Advocate General, Khyber ;

Pakhtunkhwa {8AG) contends that the Tribunal did not assign

valid reason for exercising the jurisdiction of modification of the. i

y

penalty and, thus, such modification was not in accordance with

law.

3. The learned ASC appearing for the respondent tried to

argue the case on merit but the respondent having not challenged

the impugned judgment, thus, the question of considering the

merit of the case does not arise. He was, however, unable to

substantiate or support the impugned judgment, modifying the
penalty imposed upon the respondent. This Court has consistently i*

held that the Tribunal cannot exercise _jurisdiction-of modification

of penalty in isolation rather it has to give legal and persuasive

reasoning and not to act in a whimsical and arbitrary manner. In i,

this regard, reference is made to the cases of Deputy Postrnaster ::°

(2021 SCMR 584), Government of the Punijab -through “Chief

Secretary v. Muhaminad Arshad and 2 others: (QOQOSCMRI%Q)
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and Commissioner Faisalabad Division, Faisalabad and another v.

Allah Bakhsh (2020 SCMR 1418).

4, We have hearc} the learned counsel for the parties ,and
gonevthrough the r(-:cord.il*tl éeem;tﬁét the Tribunél exceeded its
jurisdiction  of modifying the béha}ty 'ifnposed' upon the
rf:sﬁondcrat. Thus, to the extent of modification of penalty by the
Tribunal in the impugned judgment, the sarhe is set aside and the
originai; penalty imposegi-lsy' the department on the respondent
that of removal from service is restored. The ai;)peal 1s allowed. :
Sd/-HCJ
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

| w PESHAWAR
Implementatio‘n Petition No. /2020 |
- In S ‘
Appeal No 1093/2018
MUHAMMAD NADEEM VS  PRISON DEPTT:
INDEX
S.NO. DOCUMENTS ANNEXURE | PAGE NO.
1- Memo of petition crarerarsnes 1- 2. '
2- Affidavit | .. vevees 3.
3- Judgment . - A . [4-6.
4- . | Vakalat nama Cvrrra |70
PETITIONER/APPLICANT
THROUGH: |
NOOR MOHAMMAD KHATTAK
ADVOCATE

MOBILE NO.0345-9383141




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

w

Mr. Muhammad Nadeem, Warder (BPS 05) piors B
Central Prison, Bannu. ' Dated

PESHAWAR

Implementatlon Petition No. / ég/ /2020

In » Palhtukhwad

Appeal No. 1093/2018 Wl J:;Z__
| ©F

63/

reereneerssannntrnenasnnnss snsusesmsaans eeesnrenans . PETITIONER

VERSUS

~ The Government of Khyber Pakhtunkhwa through Secretary

Home Department, Khyber Pakhtunkhwa, Peshawar.

The Inspector General of Prison's, Khyber Pakhtunkhwa,
Peshawar.

The Superintendent Circle Headquarters Prison, Bannu
. srensurersrerrass . crernras R PETITIONERS

IMPLEMENTATION PETITION FOR DIRECTING .
THE RESPONDENTS TO OBEY THE JUDGMENT
DATED 15.10.2019 IN LETTER AND SPIRIT

R/SHEWETH:

1-

That the petitioner filed Servnce appeal bearing No
1093/2018 before this august Service Tribunal against the
impugned order dated 30.07.2018.

That the appeal of petitioner was finally heard by this august
Tribunal on 15.10.2019 and was decided in favor of the
petitioner vide judgment dated 15.10.2019 with the view
that "However in the circumstances of the case and in
view of the fact that the appellant is a very young
person, for the purpose of safe administration of
Justice, the punishment of remocal from service is
modified and converted into withholding of five (05)
annual increments for a period of five years.
Intervening period shall be treated as extraordinary
leave without pay. The authority shall however keep
a vigilant eye over the activities of the appellant. The
present service appeal is accepted in the above noted
items”, Copy of the judgment is attached as
ANNEXUIrCusasearsnsss . cersana O A.

That after obtaining attested copy of the judgment dated
15.10.2019 the petitioner submitted the same before the
respondents for implementation but till date the judgment of




this Tribunal has not been implemented by the respondent
in letter and spirit. | . .

That the petitioner has no other remedy but to file thIS
implementation petltlon . '

It is therefore, most humbly prayed that on acceptance of -
this implementation petition the respondents may be directed
to implement the judgment dated 15.10.2019 in letter and

- spirit. Any other remedy which this august Tribunal deems F t

that may also be awarded in favor of the petltloner

PETITIONER

MUHA AD NADEEM '

- THROUGH:

NOOR MOHA AD ILATI‘AK
~ MIR ZAM%N |

ADVOCATES
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| . PESHAWAR |

Implementatlon Petltlon No | /2020 -
- In X
~ Appeal No. 1093/ 2018

' MUHAMMAD NADEEM Vs 'PRISON DEPTT:

AFFIDAVIT -

I Noor Mohammad Khattak, Advocate on behalf of the

~ petitioner, do hereby solemnly affirm that the contents of this

implementation petition are true and correct to the best of my

knowledge and belief and nothing has been concealed from this

Honorable Tribunal.

'NOOR MOHAMMAD KHATI'AK
ADVOCATE
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S, | Date of Order or other proceedings w th swnatme of Fudce ot /,
No | order/ ' - '
proceeding
et ————— S - -
i 2 3
BEFORE TE ll‘ YBER PAKHT UNKH\\’A SERVICE TR!BUN/\L
‘. csu‘vme Appml No. 109?/7018
i lf)':flte,off institutioh ...... 04.09.2013
| Date of Decision e 10.2019.
i My, Muliammad Nadeem Ex-Warder (BPS-05), Cent al Prison,
Bannu. : ' : - '
Appellaat
Versus
| | . The Govemmem of - Khyber Pakhtunkhwa, through Secretary
: , . Home Deparm‘lent [KChyber Pai\htunl\hwa Peshawar.
| ‘ 2. The ln%pec tor General of Prisons, I\hvbu Palhtunkliwa,
; , : peshawar. A A
C ! 3. The Super m[(.ndun Circle l laadquarters Prison, Bannu.
| Respondents
- A N AT T Ny S T LR PR
15 10.2019 Mir. l\iu.lm.lj.n“_kd Hmn;d Mughal lV!L.l.li)&i.(zf} _
' S0 Mrc Hussain S_i12§11~—-——77 ----------- AR Member{L}
, IUDLIMLI\I ' '
; MU iAl\f MAD liAMlD MUGHAL MEMBER: Appeliant]
: ] present. Lull 1cd counxd for thc appulhm present. M Riaz
i baindakheil  learfned Assistant /\d\ omu General  alongwith:

Eh
TP - . .

1 punmishment

Sulaiman Law Officerpresent

2. The _ﬂppeﬂ;ﬁmt-(E:ﬁ..\:-\f\f':—u'der) has filed the present service

appeal.u/s 4 ot the Khyber Pakhtunkhwa Sepvice Tribunal Act, 1474

the - order . 'clzznteci )0 042018 whereby he was “awarded

X‘)Jlt';\]

+

of rr.-:nfmval h om Service and a(vamst tha or¢ !* “dated

- :-"b‘ - ) . .
S"“ibl"‘iut).::-u-’wa ©130.07.2018 through whir‘l ‘his departmental cal against 1
PCSh’]“ DY S o VITIC ) 18 A partments d]')] e -r_l:_.‘, 3 ;{:v
o 07 punishment orcer was rejecfed. o




A PT
i ’
“ . .
ANy L -
Khyi A0
) a-_-,r‘v";} e Lial‘o
Sbi--"—‘\' . .

. Fesha W@?

.

and a disciplitary case was initiated.against him however he was

1 exonerated dué to lack of evidernce.

P

1 Learned counse! for the appellant argued that the appeliant

‘was the -employee of the respondent department; that™ vide.
impugned ‘order dated 30.04.2018 major penalty of removal from

service was imposed upon the appellant on the allegation that the-

appellant supplied narcotics- (charas) to the prisoners; that the

departmental action was conducted on the back of appellant; that no |

charge sheet/statement of allegation ‘was served upon.- the appellant,

similarly, the appellant received the Show Cause Notice on the day

the impugned punishment order was issued; that no opportunity of

defense, cross-examination and personal hearing was granted to the

appellant; that the punishment awarded to the appellant is extremely

harsh & excessive. .
4. As against that. .]f;é;"ned AAG argued that the appellant

committed serious crime by supplying narcotics - (charas) ‘to the

inmates of prison; that the punishment was awarded. to appellant

after observing all-the legal formalities; that charge sheét/statement

of allegation was issued, inquiry officer. was appointed; that-inquiry

officer gave his findings against the appellant and thereafter Show

| Cause Notice was also .issued to the appellant; that convicted

prisoners testified in their statenents that narcotics were supplied. to
them' by the appellant; that contact nuniber of the appellant was
found in the recovered/confiscated mobile phone of prisoner; that

the appellant. remained involved in supply of narcotics’in the past




Certified

5. Arguiﬁénts heard. F‘i’ig ;5637‘u$6d ‘
5. | Copy“ of s'té_t'eiﬁént.of._allehgatEOn, inqpﬁry .:i'epc;l‘t and Shoy
Cause Notice is avéilable, oh-ﬁ!-e.uln the i;ugujl'y report, Ithe inquir
O‘Fﬁlcel- gave his fi nﬁc—li]'n'g'z-lgé‘ihst 'ﬂ1e ap._p‘ell.ant‘ andl"t_'ec‘omllnende.d i{i:‘
removal from lsc_aljvi.ce,'l,ﬁ ‘ilqis‘_repc;ll't, the ".'ihquir.y' officer has _zils(
mentioned 'tiﬂat affer £|1€ | Qccuf‘rénge of ihbident, the appellan
d isa--ppéar.e.'d Afronﬂ-‘ the.‘ sééﬁé‘ and. aA\‘/oidéd .ﬂ??- situatipfl by fleeing =
from-jarii pl'elliisé$.; ' . |

7. Learned counsel for the' appellant cou%d.nof den-aorljstraté that
the: '{‘Tn'dingsl of i‘nqtztijryA Ofﬁcélg aljé _acﬁlated_ with m a‘liée', a‘rbitrary .;): :
perverse. '}“IO\);/Q\.{CI":il1l-t|]€ citc@nstances of t‘he"casé and in_lvi'ev) of
the fact that th‘ appellant -is a véry ylou'ng perso-n,‘for f,heApu‘rp(‘_)s'e of
sale administt“#}!tionv of ;USth(; the pun;shnmﬂ of e*,A'ova} from
service s, mbdiﬁed and \cb_on‘v'er‘téd .into Wi'[h].]O}dil_]g-OfE five (05)
annual inci‘emén.t-s for a iae'ri.o-d;'(‘?f ﬂ‘ve‘(OS,) yeal"s. Int'ervenli‘ﬁg period
shall be treated as ext.radxjciiﬁary leave \/vithout“pay. T-llwe.aurlm.rity :
shall hox&eves"kee;o. a'.vigilant .e'y‘a ovér ;L];l@, activities of the appetlant. -

The present service appeal is accepted .in the above noted terms.
Parties are left to bear their own costs. File be consigned to the

record roont.

o
(Hussain Shah) = . - ' (Muhammad Hamid Mughal)
Member ' S ~ - Member
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~ VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
OF 2020
- | (APPELLANT)
S Dby Mo sr (PLAINTIFF)
B T (PETITIONER)
VERSUS
S - * (RESPONDENT) -
frwor Lot ___ (DEFENDANT)

e N\ plisrorr i ? Noiloasr |
Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,

compromise, withdraw or refer to arbitration for me/us as

~my/our Counsel/Advocate in the above noted matter,

without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost..
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or

- deposited on my/our account in the above noted matter.

Dated.___ /__ /2020

o

CLIENT
o ACCEPTED
NOOR MOHA%MAD KHATTAK

SHAHZULLAH YOUSAFZAI

MIR ZAMANGAFT
&

AFRASIAB KHAN WAZIR
ADVOCATES
OFFICE:

Flat No.4, 2" Floor, Juma Khan
Plaza, near FATA Secretariat,
Warsak Road, Peshawar.
Mobile No0.0345-9383141



