BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 624/2018

Date of Institution ... 08.05.2018
Date of Decision ... 28.01.2022

Mushtaq Ahmad, Ex-Constable, No. 1007 Buner District.

(Appellant)
VERSUS

The Regional Police Officer, Malakand Regioh, Swat and one another.
(Respondents)

Uzma Syed, ‘

Advocate For Appeliant

Muhammad Adeel Butt,

Additional Advocate General For respondents

AHMAD SULTAN TAREEN CHAIRMAN

ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)

‘\/J JUDGMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the

caée are that the appellant while serving as Constable in Police Department was
.proceeded against on the charges of absence from duty and was ultima'tely
dismissed from service vide order dated 24-08-2017. Feelingll aggrieved, the
appellant filed departmental appeal dated 07-02-2018, which was not résponded
within the statqtory period, hence the instant service appeal instituted on 08-05-
2018 with prayers that the impugned order dated 24-08-2017 may be set aside

and the appellant may be re-instated in service with all back benefits.

02. Learned couhsel for the appéllant has contended that the impugned order
is against law, facts and norms of natural justice, therefore not tenable and liable

to be set aside; that the impugned qrder was passed with. retrospective effect,




which is void in-'_the eye of law. Reliance was placed on 2002 SCMR 1129 and
2006 PLC CS 221; that no regt-JIa-r inquiry was conducted, rather the so- called
inquiry officer accepted‘his stance of illness of the appellant; thét absencé of the
appellant was not intentional but was due to sérious iI_Inéss of the appellant,
which does not constitute gross misconduct, Hence the penalty so awarded is
harsh and needs revision; that the appellant has been condemned unheyard as no
prdper inquiry was conducted nor the appellant was associated with proceedings
of the inquiry; that the appellant has not been afforded opportunity of personal

hearing, hence was condemned unheard.

03. Learned Addifional Advocate General for the respondent has contended

that the appellant was earlier awarded with major punishment as well as minor
punishments, but the appellant did not mend his ways and again absented from

lawful duty, for which he was served with notices, but he did not respond either

to notices 0 the proceedings of the inquiry, hence he was awarded with major
ment of dismissal from service vide order dated 14-06—2018; that the
appellant is a habitual absentee, neither the doctor advised him medical rest nor
the appellant sent the medical documents to the department for information; that
the appellant did not join the inquiry proceedings inspite of repeated reminders,

hence he was rightly penalized in absentia.

04. We have heard learned counsel for the parties and have perused the

record.

05. It is un-disputed that the appellant remained absent from duty for some

time, but the respondents proceeded the appellant in absentia and did not take

into consideration his illness. It otherwise is mandatofy that regular inquiry is
must before imposition of major penalty. The appellant was not treated as per
law, as in case of willful absence, the appellant was required to be proceeded

against under Rule-9 of the Khyber Pakhtunkhwa Government Servants



2

-

3
(Efficiency & Discipline) Rules, 2011, but the respondents acted in arbitrary

manner and dismissed the appellant.

06. The appellant was ﬁot guilty of charges of gross misconduct or corruption,
therefore, extreme penalty of dismissal from service for the charge of absence is
on higher side, hence, quantum of the punishment needs to be reduced. Réliance
is placed on 2006 SCMR 1120. Charge against the éppeliant was not so grave as
to propose penalty of removal from service, such pena.lty appears to be harsh,
which does not commensUrai;e with nature of the charge. The appellant has
admitted his absence but such absence was not wilfful, which does not constitute
gross misconduct entailing major penalty of removal from service. Competent
authority had jurisdiction to award any of the punishments mentioned in law to
the government employee but for the purpose of safe administration of justice
such punishment should be awarded which commensurate with the magnitude of
the ‘guilt, Otherwise the law dealing with the subject would bse its efficacy.

Reliance is placed on 2006 SCMR 1120.

07. ‘In view of the foregoing discussion, the instant appeal is partially
accepted. The penalty of removal from service is converted into minor penalty of
stoppage of incre_ments for two years and the .intervening period is treated as
Ieéve without pay. Respondents however, are at liberty to conduct inquiry, if they
so desire. Parties are left to bear their own costs. File be consigned ~to }ecord

room.

ANNOUNCED
28.01.2022

\_/

~ (AHMAD SULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)



ORDER S
28.01.2022 Learned counsel for the appeliant present. Mr. Muhammad Adeel

Butt, Additional Advocate General for the respondents present. Arguments
heard and record perused.

Vide our detailed judgment of today, separately placed on file, the
instant appeal is partially accepted. The penalfy of removal from service is
converted into minor penalty of stoppage of incfements for two years and
the intervening period is treated as leave without pay. Respondents
however, are at liberty to Conduct inquiry, if they so desire. Parties are left

to bear their own costs. File be consigned to record room.

ANNOUNCED
28.01.2022

(AHMAD SULTAN TAREEN) * (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)
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' 08.11.2021

©20.01.2022

Due to COVID-19, the case is adjourned to

| R\%ER

09‘/ 05 2021 for the same.

Clerk of learned counsel for the appellant present.
Mr. Muhammad Rashid, DDA for respondents 'present

Arguments could not be heard due to general strike o

of the Bar. Ad]ourned To come up for arguments on

. 22.03.2022 before D.B.

(Mian Muhamnféd) | (Rozina Rehman)
Member(E) Member(J)

- Appellant in person present. Mr. Muhammad Adeelll

: Butt Addl. AG anngmth Mr. Nosherwan SI (Legal) for -

respondents present.

Arguments heard. To come up for order on
28.01.2022 before D.B.

(Atig-Ur-Rehman Wazir) Chairman
Mgmber (E)






07.12.2020 Due to COVID-19, case is adjéurned to 01.02.2021 for '
_the same as before. ‘ |
. \\ - eader
R '
01.02.2021 - o Nemo for parties.
) ff Muhammad Riaz Khan Paindakhel, Assistant Advocate
* General for respondents is present. '
Preceding date was adjourned on account of Covid-19,
therefore, both the parties be put on notice for the date fixed.
Issue involved in the instant case is pending before Larger-
Bench of this Tribunal, therefore, -case is adjourned to
05.04.2 efore D.B at camp court Swat.
(Mian Muhammad) (Rozina Rehman)
Member(E) - Member(J)
Camp Court Swat
02.02.2021 Nemo for appellant.

Preceding date was adjourned on‘accoLmt of Covid-19,
therefore, notice be issued to appellant/counsel for 08.04.2021

for preliminary hearing' before S.B at Camp Court,‘Swat
o : P |
/

v .
VY e, S

(Rozina Rehman)
Member (J)
Camp Court, Swat.

O



03.06.2020  -Due to Covid-19, the case is adjoumed To come up for the
“same on 08.07. 2020, at’ camp court Swat.. '

08.07.2020 -Bene_h is incomplete. Therefore, the case is adjourned.
To come up for the same on 09.09.2020, at camp court

¢ Reader

Swat.

i
109.09.2020. - Nemo for appellant.!

1 -
Mr. Riaz Paindakhel learned Assnstant Advocate
General for the respondents present. ‘

Issue mvolved in the present: case is pending before-
Larger Bench of this Trlbunal however notice be issued to
- the appellant. a ' -

! |
Adjourned to 07.12.2020 for arguments before D.B at-
Camp Court, Swat.

(\;t/t\ijq-ur-Rehman) | (Rozina Rehman)
Member Member |

Camp Court; Swat .~ Camp Court, Swat
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04.02.2020 Appellant absent. [earned counsel for the appenam’ abseﬁ?’i‘-}‘_“fj: B
Mr. Muhammad Jan learned Deputy District Attorney. alongwith
-Nowsherwan Inspector (Legal) for the respondents present. Lawyers" \ “
are not attendmg the courts today on the call of Khyber '
Pakhtunkhwa Bar Council. Adjourn. To come up for _further ‘
proceedings/arguments on 04.03.2020 before D.Bhat Camp Court

A

mber . - ‘Member |

at Camp Court Swat

Swat. Appellant be put to notice for the date fixed.

e 2T

04.03.2020 " Appellant in person present. Mr. Riaz Paindakheil learned
| Assistant Advocate General present. Learned counsel for the
appellant not available. Adjournment requested. ‘Adjourn. To
come up for arguments on 08.04.2020 before D.B at Camp
Court, Swat. : ‘ )
% s
Member | Member
Camp Court, Swat.
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02.09.2019 Appellant in person present ' Mlan i mir Qadir, DDA alongwith
Mr. Jehan Zada," ASI Zfor ) respphdents present. Appellant
submitted an apphcatlon for adjournment wherein he stated that
his counsel was busy before the Peshawar High Court, Peshawar.

Adjourn. To come up f01;, a;gumgnjcs on 04.11.2019 before D.B at

camp court Swat.

f, N
Member _ . ? Member

Camp Court Swat

04.11.2019 Appellant in person and Mr. Riaz Ahmad Paindakheil,
Assistant AG alongwith Mf. Nowsherwan Inspector (Legal) for
the respondents present. Appellant submitted application for

. adjournment on the ground thaf his counsel is busy at Hon’ble
Peshawar High Court, Peshawar. Application is placed on record.
Case to come up for arguments on 04.12.2019 before D.B at

Camp Court Swat.

(Hussain Shah) _ (M. Amin Khan Kundi)

Member v : Member
Camp Court Swat Camp Court Swat
04.12.2019 Lawyers are on strike on the call of Bar Associgtion.

Adjourn. To comg up for further’ proceedings/arguments on -

0‘1 02..2020 bcfolc D. B at Camp (,ount, Swat.

Mcl.rz‘a—r’,’ ' Mcm ber

Camp Court, Swat -




- 07.03.2019 | " Counsel for the appellant and Mian Amer Qadir, District
| © Attorney alongwith Tajbar, ASI 7y for respondents present.

Learned counsel for the appellant requests for adjoumment as
she could not prepare the brief due to engagement in other cases. .

Adjourned to 02.04.2019 before the D.B at camp court Swat.

’F | Chalrmarx k
Merhber : ‘ ' - Camp Court, Swat -

02.04.2019 ) Counsel for the appellant and Mr. Mian Ameer Qadlr
District Attorney alongwrth Mr. Nowsherwan, S.I for the -
respondents present Learned counsel for the appellant seeks
adjounnnent. Adjourn. To come up fpr argumentspn ,10.06 2019

A

before D.B at Camp Court Swat.

- ) %
' (M. Amin Khan Kundi) (M. Hamid Mughal)
- Member Member
Camp Court Swat . Camp Court Swat
10.06.2019 Appellant in person and Mian Ameer Qadrr learned J

District Attorney alongwith, Mr. Nowsherwan, SI for the
respondents  present. Appellant submitted apphcatron for
adjournment. Adjourn. To come up for arguments on 02.09.2019

. before D.B at Camp Court Swat

S I .
(M. Amin Khan Kundi) (M. Hamid Mughal)
Member o | Member

Camp Court Swat ~ Camp Court Swat

-




11.10.2018 _ Lateron the above named representative of the

respondents turned up and submitted written reply. Since the

- case’ pertains to territorial limits of Malakand Divison,
therefore, the same is fixed for rejoinder and arguments on

05.12.2018 at camp court, Swat. Appellant and his counsel

Q,

Chairman

may be informed accordingly.

05.12.2018 Appellant in person present. Mr. Usman Ghani learned
District Attorney alongwith Mr. Aman Ullah H.C for the
respondents present. Adjournment requested. Adjourn. To come
up for arguments on 07.02.2019 before D.B at camp court Swat.

ﬁﬁ%\ﬁk -
. ! ¢
>mber :

ember
-, o Camp Court, Swat
; .

person and Mian Amir Qadar learned District

| 2019 Appellant in
e owsherawan SI present. Appellant seeks

Attorney alongwith N .
¢ in attendance. Adjourn. To

adjournment as his counsel is no | ur
‘ efore D.B at Camp -

" come up for arguments on 07.03.2019 b
Court Swat.

.Memb'er
Camp Court Swat.

e
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£ 29.05.2018

13.08.2018

7

Counsel for the appellant present. Preliminary arguments heard
and case file perused. Learned counsel for the appellant argued that on
account of willful absence from duty disciplinary proceedings were-

initiated against him and vide impugned order dated 24.08.2017 major

-penalty of dismissal from service was imposed on him from the date of kis

absence i.e. 24.08.2017. He filed departmental appeal on 07.02.218, which

was not responded within stipulated perfod, hence the instant service

appeal. Dismissal order was passed with retrospective effect which is void
ab-initio and no limitation runs against a void order Formalities
prescribed in the rules before imposing ma}or penally were not observed

and as -such he was condemned unheard.
l .

2

f . ' - B ~
f Pomts urged need consideration. Admlt subject 10 de Oblt 01
- ' g ] p

secuuty and process fee within 10 days, thereafter, notices be ISSLl€d to lhe

respondents for written reply/comments for 13.08.2018 before S.B. -

. -‘ '??'Ur_ L
stigng A 6?/ B
" , : !  (AHMAD HASSAN)
. MEMBER

Counsel for the appellant and Mr.
Kabirullah Khattak, AAG alongwith ASI Samin Sher
for the 'respbndents present. Written reply not
submitted. Requested  for  adjournment.
Adjournéd. To come up for written -
| reply/comments on 11.10.2018 before S.B.

W

(Muhamr%in Khan Kundi)

11.102018 Counsel for the WHPRIRRE Mst. Uzma Syed,

Advocate present. Mr. Bahramand Shah, Inspector alongwith -

Mr. Kabirullah Khattak, Addl. AG for the respondents
~ present and made a request for adjournment. Granted. To

come up for written reply/comments on 05.12.2018 before

SB. | | Z |
' ‘:‘Cél nan




Form-A
FORMOF ORDERSHEET
Court of_ '
- Case No. A 624/201_8
S.No. | Date of order. Order or other proceedingé with signature of judge
proceedings Co
1 2 3
1 08/05/2018 The appeal of Mr. MAushtaq Ahmad .presented today by_
Uzma Syed Advocate may be entered in the Institution Register
and put up to the Worthy Chairman for groper order pléase.
DV DNP-Y VPR SN 3 LA
EGISTRAR - &
e \'" 2% '1' faf}'f‘o
'S \05 ‘ 1L This case is entrusté_d to S. Bench for preliminary hearing
2- . ,

to be put up there on 24]es )2

CHAIRMAN
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO. élﬁ /2018
Mushtaqg Ahmad V/S " Police Deptt: -
~ INDEX
S.No. | Documents N Annexure Page No.

l. {Memoof Appeal | .. , 1-3

2. | Copy of medical priscription -A- 04-07

3. | copy of impugned order -B - 08

4. | Copy of departmental appeal -C- . 09

5. | VakalatNama -~ == | . | 10
APPELLANT

THROUGH:

(Uz\;@. SYED)
i

" SYED NOMAN ALI BUKHARIL
(ADVOCATES, HIGH COURT)




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO. @Z e] /2018

fiKhvber Pakhtukhwh

Service !ribug::lq
Mughtaq Ahmad , EX- Constable No.1007 Diary Now— o 1 &
Bunamr District. - S d}—g
Bingn , Bated 03 5 2
e . (Appellant)‘
VERSUS

1. The Reglonal Police officer, Malakand Reglon Swat.
2. The District Police officer Buner. :

‘ _ | et ea e (Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE IMPUGNED
ORDER DATED 24.08.2017 - WHEREBYTHE
APPELLANT HAS BEEN DISMISSED FROM THE
SERVICE AND AGAINST NOT TAKING ACTION ON
THE DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN STATUTORY PERIOD OF 90 DAYS.

PRAYER:

THAT ON. ACCEPTANCE OF THIS APPEAL, THE

ORDER DATED 24.08.2017 MAY PLEASE BE SET

Fifledto-day ASIDE AND THE APPELLANT MAY BE REINSTATED

2 IN TO SERVICE WITH ALL BACK AND

. Reg;?SE'(ar ‘ CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY

| | WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND

APPOPRIATE THAT MAY ALSO BE AWARADED IN
FAVOUR OF APPELLANT.



-

RESPECTFULLY SHEWETH:

FACTS:
Facts giving rise to the present service appeal are as under:
1. That the appellant was - appointed as Constable in Police and the

appelland was perfomed his duties with entire satisfaction of his
superiors.

That the appellant had been seriously ill due to which appellant
didn’t performed his duties so the abscentia of the appellant was not
willing full but due to serious illness. The copy of medical
prescription is attached as Annexur-A

That, thereafter, the appellant was departmentally proceeded,
without charge sheet, statement of allegation, regular inquiry and
even without showcause notice, the impugned order dated
24.08.2017 was passed against the appellant whereby the appellant
was dismissed from service from retrospective effect. The appellant

‘been agrrived from the impugned dismissal order preffered

departmental appeal but the same was not respondend within
statutory period of 90 days. Copy of impugned order is attached
as Annexure-B.

That now the appellant come to this august Tribunal on the
following grounds amongst others. '

GROUNDS:

A)

B)

0

‘That the impugned orders dated 24.08.2017 are against the law,

facts, norms of justice and void as from retrospective effect. So
material on record, therefore not tenable and liable to be set aside.

That the impugned order was retrospective order which was void in
the eye of law and according to Superiors Court Judgment reported
as 2002 SCMR, 1129 and 2006 PLC 221.

That no regular enquiry has been conducted nor the enquiry office
is rebutted the plea of illness of the appellant because as medical

- prescription have not been cross examined from the concerned

Doctor, and in case of any doubt the authority was required to refer

~ the matter to Medical Board for thejr opinion. therefore, without

adopting that procedure the impugned penalty order has been
passed which is not sustainable in the eyes of law.



D)

E)

F)

G)

H)

I)

)

That there is no order in black and white form to dispense with the
regular inquiry which is violation of law and rules and without

charge sheet, statement of allegation and proper inquiry the

appellant was dismissed “from the service vide order dated
24.08.2017 without given personal hearmg which is necessary and
mandatory in law and rules before i 1mposmg major penalty. So the
whole procedure conducted has nullity in the eye of law So the
impugned order is liable to be set aside. ‘

That the appellant has been condemned unheard and has not been
treated according to law and rules.

That the appellant has not been treated under proper law despite he -
was a civil servant of the province, therefore, the 1mpugned order is
liable to be set aside on this score alone.

That the penalty imposed upon the appellant was so harshed and not
commusirate with the guilt liable tot be setaside.

That the appellant’s guilt has not been proved beyond the shadow

of doubt and the appellant has been punished on the basis of
conjecture and surmises.

That no chance of personal hearing was provided to the appellant
and as such the appellant has been condemned unheard throughout.

That the appellant seeks permission to advance others grounds and
proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APPELLANT
Mushtaq Ahmad

THROUGH:
_ Qgsj
(UZMA SYED)

' &
QZP
(SYED NOMAN ALl BUKHARI)

ADVOCATES, HIGH.COURT




i ORDER

This oFder will dispose-off Departmentdl enquiry
; initiated against Constable Mushtaqg Ahmad No. 1007 of this
i’ - district police vide this office No'. 17/ Enquiry dated 07.07.2017.
- Constable Mushtaqg Ahmad No. 1007 of this district

, po[/ce While posted to Police Lines Daggar absented-himself from
Hislawsut duty with cffect from 21.02.2017 to date without prior
LPermission. He was proceéciea’" dep;ir71erL£aZZ;g and served with

' .C;Mf;ge si;eei and statement of ' allegation under Police
Disciplinary Rules-1975. Mr. Saddique Akbar Khan DSP' HQOrs

was appointed as Enqu:ry Officer to conduct departmental
enouiry against the defaufter official. The-Enquiry Officer in its
Jinding has recommended the official concerned for major
burishment. He was called to orderly roorﬁ onn 01.08.2017 in
order to give opportunity of 'self-defense but he did not appear.

' Théreforé, his service reéord was peruéed and order to
que_decision in fne with above circumstances, where it was
found that he is habitual cbsentee and there are 18 finalities on
his part including major. punis‘h‘ment i.e reduction in pay té iower

: sz’age_; of fime scale Jor a pericd of 5 years vide OB No. 75 dated
10.08.2016. The service 'recbrd of defaulter constable is very
much unfair and unsatisfactory. _

Ample opportunity provided to him but there is no
Yeason to belicve on make ‘a»:.good officer in future.

Therefore I, Muhammad Irshad District Police Officer .

- - Buner as cornpetent aitthority and in exercise of}he power veétea’ '
‘fo. me 'ur;der police disciplinary rz.;Zes 1975, award Constable
quh{aa Ahmad No. 100? major punishrent i.e dismissal from

Service with effect from the date of his absence i.e 21.02.201 7.
o Order announced. | ‘ | _’D

- {Mahammnaad Irshad)-
}}DISTRTCT POLICE OFFICER,

OBNo. /08 BUNER -

Dated 2¢ /o& /2017, | " s {i;;/‘ 5
To all degling hands for necessary dction.

Gui3 RO| ITINF\Enanine Cled\ORDER af Mushiaa Ahmnd Np latn (lnr.i':xll;ir N P‘nm‘q I °
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
~ TRIBUNAL PESHAWAR |
Ca Service Appeal No. 624/2018
Mushtaqg Ahmad Ex-constable of district Buner ........... .. Appellant
VERSUS
1. Regional Police Officer, Malakand Region at Saidu Sharif Swat.
2. District Police officer Buner. _
e, Respondents
INDEX:

S# | DOCUMENTS _ ‘ - ANNEX | PAGE

1 | Para wise comments - » - 1&3

3 | Affidavit - 04

2 | Authority letter ' ‘ - 05
| ‘4 | Previous Penalty Record ‘ Annex “A, _ 6

-5 Charge Sheet, Statement of Allegation Annex: “B, C” . 7-8
6 Finding Report and Enquiry Papers B Annex: “D,E” - 9-15
7 | Final Show Cause Notice : Annex: “E” - 16
DISTRIC ICE OFFICER,
BUN
(Respondent No. 02)

CWIsers\Tahir ShaliowaloadsiSers e Appeal 624.docTalur ‘Page 6 NB2ME




4  BEFORE THE KHYBER PAKHTUNKHWA SERVICE
" TRIBUNAL PESHAWAR

Service Appeal No. 624/2018
Mushtaq Ahmad ex-constable of district Buner ............. Appellant
VERSUS

- 1. Regional Police Officer, Malakand Region at Saidu Sharif Swat.
2. District Police officer Buner.
.................. Respondents

Parawise comments on behalf of respondents.

Respectfully sheweth:
Preliminary Objections:-

1. That the service appeal is time barre(i. ,
’ 2. That the serviée appeal is not maintainable in its present form.
3. That the appellént has got no. cause of action and locus standi to ﬁle the instant
appeal.
4. That the service appeal is bad due to mis-joinder and non-joinder of necessary
parties.
5. That\ the appellaht has conc'ealed the material facts from this august tribunal.
6. That the appellant has not come to this august tribunal with clean hands.
7. That the appellant has been estopped due to his own conduct.
8. That no departmental appeal has been filed by the appeilant.
ON FACTS: o
1. Para No.1 relates to the service record of the appellant i-e he is enlisted in police
department as constable on 20/12/2010, but in h‘i~s short term of service there are 5
penalties including major punishment are exist in his service record. (Copies as
annex: “A”. | |
2. Incorrect. That the absence period of the appellaht is wiilfully becéuse the appellan;
is habitual absentee, neither the doctor ad;/ised him medical rest nor the Vappellant
sent the medical documents to the department for information. The appellant not

only admitted his absence but also admitted that he had not submitted any

D201 ROUTINEAS! LEGAL Service Appeal No. 624-2018,doc Tahir Page 1 711872018
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application or medical prescription. Tﬁerefore, the attached medical documents ‘of
the appellant are speculative.

Incorrect. That_the appellant has been proceeded departmentally charge sheets,
statement of allegations was issued to the appellant. Regﬁlar enquiry has been
conducted. Final show‘cause notice was issued to the appellant. Opportunity for self
defense was offered to the appellant by respondent No.2 but he did not appeared to
explain his plea; therefore, he was rightly dismissed from service. The departmental
appeal of the appellant is ln(-)t available on the record. Copy of charge sheet,
statement of allegations, finding report , enquiry papers and final show cause notice
as Annex- “B,C,D, E & F”.

That service appeal of the appellant is liable to be diSIpissed on ‘the following

grounds.

v GROUNDS

A. Incorrect. That the impugned orders dated 24/08/2018 are legally and according to -

C:\Wsers\Tahir Shah\Downloads\Service Appeal 624.docTalur - Pape 2

the law & Rules.

“Incorrect. That all the codal formalities have been fulfilled therefore, the impugned

-order is according to Law, Rules and justice.

Incorrect. That regularly enquiry has been conducted the enquiry pfﬁcer called the

appellant again and again but the éppellant did not appear to the enquiry office to

éxplain his plpa and neither he sent ;the medical documents to the enquiry officer

that could be examined / referred to medical ‘boa/rd_for opinion. Tllerpfore, tfxe'
whole proceedings and/dismissal orders is legal and according to law.

Incorrect. The appellant has been proceeded departmentally chargp sheet; statement

of allegations were- issued to the appellant proper departmental enquiry was

conducted. Final showﬂéause notice was also issued to the appellant..Opportunity lof
personal hearing for self defense was offered, but the appellant could not appear to

explain his plea to the competent authority. Therefore, fhe whole proceedings
conducted according to Law, Rules and justice.

Incorrect. The appellant despite calling not appeared to the enquiry officer and

neither to the competent authority to explain his compulsion, alsc he failed to sent

Rtz ut



@.
any application for grant of medical leave, coupled medical documents. Therefore,
_the whole proceedings are apcordi‘n_g to the Law & Rules. )
F. Incorrect. As explaiﬂed ip para “D and ‘fE”'all Athe codal forn'ial.i“ties have been
fulfilled. Therefore, the impugned order is mandatory and ac'cording‘ to»tile LAaw" &
Rules.
G. 1ncorrect. That the appellant is habituél absentee and not intérested to his job;
‘therefore, he was rightly dismissed from service. |
- H. Incorrect. The appellant’s guilt- has been p'roved and the punis'h'mentA is ﬁot on -_the
basis of conjecture and surmises.
L. Incorrect. As explained in para D & E opportunity of personal hearing was offered
to the appe;llant but he did not appear to explain his compulsion. |

J. That the respondents also seek permission from this august tribunal to adduce more

_ poinf‘s / grounds at the time of arguments.

v PRAYER:
In view of the above comments on facts and grounds it is most humbly

prayed that the appeal of the appellant may graciously be dismissed with costs.

; CE OFFICER, -
ND REGION AT SAIDU SHARIF SWAT
(Respondent No. 01)
 Regional Police Offic:r)
- [Halakand at Saido Sherif, Swat,

MAL

C\Uscrs\Tahir StultDownloadsiService Appeal 624.docTahir Pape3 C - H1R2018
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
- TRIBUNAL PESHAWAR '

Service Appeal No. 624/2018
Mushtaq Ahmad Ex-coﬁstabl'é of district Buner ............. Appellant
VERSUS

1. Regional Police Officer, Malakand Region at Saidu Sharif Swat.
2. District Police officer Buner. ' ~

.................. Respondents

AFFIDAVIT

We the above responded do hereby solemnly affirm and state on-oath that

the whole contents of these Para-wise comments are true and correct to the best of our
. L L.

knowledge and belief and nothing has been concealed from this August tribunal.

i

DISTRIC ICH OFFICER,
+ BUNER.
(Respondent No. 02)

M N

' R \ %&ﬁ E OFFICER,
MALAKA AIDU SHARIF SWAT
" (Respondent No. 01)

Regional Felice Officer
Malakand at Saidu Sharif Swat. *

D201 ROUTINESI LEGAL\Servic: Appeal No 624-2018.docTalir Page 4 8018
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CHARGE SHEET

I Head of Investigation, Buner as competent authority, under

Khyber Pakhtunkhwa Police Disciplinary Rules-1975, hereby charge you Const:Mushtaq

Ahmad No.1007 while posted to Police Line Daggar District Buner as follow:-

6.

You Const: Mushtag Ahmad No.1007 While

osted to Police Line Daggar District

Buncr it is allesed that You have absented vourself, willfully with cffect from

21.02.2017 up till now without leave or prior permission vide DD report No.57, dated

21.02.2017 Police_Line daggar. You are habitual abscntee, there are five(S) bad

entrics in service roll form the date of vour enlistment i.e 20.12.2010.‘

You have already been awarded major punishment , reduction in pay to lower stage

of time scale for a period of five years vide District Police Officer OB No.75, dated

10.08.2016, excluding dismissal conditionally i.c during one vear any misconduct,

incfficiency -and neglivence  against you if reported, vou shall be_ consider as

dismissed from service,

And also fine of Rs.6000/- vide OB No.108, dated 25.08.2016, Your this act amount

to gross misconduct, and malafide on your part which rendcred, vou liable to bhe

proceeded against you departmentally under Police Disciplinary Rules-1975.

By rcasons of  the above, you appear to be guilty of misconduct and have rendered

yourself liable to all or any of the penalties specified in Rule-4 of the Disciplinary Police
Rules, 1975.

You are; therefore, require to submit your written reply within 07 days of the receipt of
this Charge Sheet to the Enquiry Officer under Rules-6 Sub Rules (i) (b) of Police
Disciplinary Rules 1975.

Your written reply, il any, should reach the Enquiry Committee within the specified
period, failing which it shall be presumed that you have no defense to put in and in that

case ex-parte action shall follow against you.

Intimate as to whether you desire to be heard in person or not?

A statement ol allegations is enclosed

Head of Investigation,

ﬁ Buncr




@ | &@ /\—m\;@’a C"C

DISCIPLINARY ACTION

I 'Head of Investigation, Buner as competent authority, under Khyber Pakhtunkhwa Police
Disciplinary Rules-1975, is of the opinion that Const: Mushtaq Ahmad No.1007 while
posted to Police Linc Daggar District Buner have rendered himself liable to be proceeded

against departmentally and committed the following acts/omission as defined in Rule-2 (iii) of

Police Disciplinary Rules 1975.

STATEMENT OF ALLEGATIONS

You Const: Mushtag Ahmad No.1007 _While posted to Police Line Daggar

District Buner it is alleged that You have absented yourself, willfully with effect

from 21.02.2017 up till now without leave or prior_permission vide DD report

- No.57, dated 21.02.2017 Police Lin¢ daggar. You arc habitual abscntee, there are

five(5) bad entries in service roll form the date of your enlistment i.e 20,12.2010,

You have already been awarded major punishment , reduction in pay to lower

stage of time scale for a period of five vears vide District Police Officer OB

No.75, dated 10.08.2016, excluding dismissal conditionally i.c during on¢ year any

misconduct, inefficiency and.negligence  against vou if reported, vou shall be

consider as dismissed from service.

And also fine of Rs.6000/- vide OB No.108, dated 25.08.2016, Your this act

amount to gross misconduct, and malafide on vour part which rendered, vou

liable to be proceceded against you departmentally under Police Disciplinary
Rules-1975.

For the purpose of scrutinizing the conduct of said officer with reference to the above
allegations Mr. Saddig Akbar DSP/lqr: is appointed as Enquiry Officer under
Rules 5 (4) of Police Disciplinary Rules 1975.

The Enquiry Officer shall conduct proceedings in accordance with provision of Police
Disciplinary Rules 1975 and shall provide reasonable opportunity of defence and
hearing to the accused officer, record its findings and make within ten (10) days of the
receipt of this order, recommendation as to punishment or other appropriate action
against the accused officer under Rules 6 (v) of Police Disciplinary Rules 1975.

The accused officer shall join the proceeding on the date, timg and place fixed by the
Enquiry Officer. XQ)
i —

. - ” “1

Head of Investigation,
ﬂ\ Buner

OFFICE OF THE HEAD OF INVESTIGATION, BUNER

No.

1.

2.

475- 74 /Enquiry, Dated Daggar the 7 [ 2017

Copy of above is sent to:-
The Enquiry Officer for initiating proceeding against the accused officer namely undc:l
Police Disciplinary Rules, 1975.
The RI to deliver the .Charge sheet upon the defaulter Constable through DFC,
obtained his signature and returned to this office, please.

2,
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FINAL SHOW CAUSE NOTICE

I Darvesh Khan Head of Investigation, Buner as competent authority. under Khyber
Pakhtunkhwa Police Disciplinary Rules-1975. do hereby serve you. Constable
Mushtag Ahmad No 1007 of this District [nvestigation wing Buner as folows:

(i) that consequent upon the completion of enquiry conducted against you by the
enquiry officer for which you were given opportunity of hearing vide communication
N0.975-76/Invest:, dated 07/07/2017:

(ii) On going through the finding and recommendation of the cnquny officer, the

material available on record and other connected papers including your defense
before the enquiry officer. :

I am satisficd that you have committed the following acts/onyissiong
specified in Rule-3 of Police Disciplinary Rules 1973,

You Constable Mushtag Ahmad No. 1007 of this District Investigation wing it iy
alleged that you Constable Mushtag Ahmad _No. 1007 willfully absented with
effeet from 21.02.2017 up til now with out leave or prior permission vide DD
repot No.57, dated 21.02.2017 Police line_Daggar. You have already been
awarded major punishment, reduction_in_pay to lower stage of tine scale for i
period of five years vide DPO OB No.75, dated 10.08.20106, excluding disniss:
conditionally i.e during one vear ay misconduct, inefficiency and negligence
asainst vou if reported, vou shall be consider as dismissed from service and also
finc of Rs.6000/- vide DPO OB No.108, dated 25.08.206, being a disciplinary
force your this act amount to gross misconduct on your part which rendered you

liable to be procecded avainst departmentally under Police discipiinary Rules-
1973,

I

As a result therefore, |, Darvesh Khan, Head of Investigation . Buner ax a competent-

ol

authority, have (entatively decided to impose upon vor one o mere
including Dismissal from Serviee as spectfied in Rule-d of the Thid Rite

You, are, thereof, required to show cause as (o why the aforesaid penaltics should not
be imposed upon you and also intimate whether you desire to be heard in. person.

if no reply to this Nolice is received within seven (07) days ol its delivery. it shall be
presumed that you have no defence to put in and in that case an ex-parie action shall
be taken against you.

A cony of the findings of the inquiry officer is enclosed.
Py & >

'\\ "7/-,\’ SR
(DARVESH KHAN)
Head of Investigation,
Buner
Copy to the:

I Lines Officer with the dircetion o serve the eopy ofihin St G ETETENE P
Constable Mushitag Alimad No. 1007 through DY (_ or Lunslablu ami COPY
thereof may be sent to this Office.

r5tor 43 ¢ {,,
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Dated - £ . 12017

FINAL SHOW CAUSE NOTICE

I Darvesh Khan Head of Investigation, Buner as competent authority, under Khyber

Pakhtunkhwa Police Disciplinary Rules-1975, do hereby serve you, Constable Mushtagq
Ahmad No 1007 of this District Investigation wing Buner as follows:

(i) that consequent upon the completion of enquiry conducted against you by the enquiry

officer for which you were given opportunity of hearing vide communication No.975-
76/Invest:, dated 07/07/2017:

(i1) On going through the finding and recommendation of the enquiry officer, the material

available on record and other connected papers including your defense before the enquiry
officer.

| am satisfied that you have committed the following acts/omissions
specified in Rule-3 of Police Disciplinary Rules 1975.

You Constable Mushtag Ahmad No. 1007 of this District Investigation wing it is
alleged that vyou Constable Mushtag Ahmad No. 1007 willfully absented with effect
from 21.02.2017 up till now with out leave or prior permission vide DD repot No.57,
dated 21.02.2017 Police linc Daggar. You have alrcady been awarded major
punishment, reduction in pay to lower stage of time scale for a period of five years
vide DPO OB No.75, dated 10.08.2016, excluding dismissal conditionally i.c during

“one yvear ay misconduct, inefficiency and negligence against vou if reported, vou

shall be consider as dismissed from service and also fine of Rs.6000/- vide DPO OB
No.108, dated 25.08.206, being a disciplinary force vour this act amount to gross
misconduct on vour part which renderced you liable to be proceeded against
departmentally under Police disciplinary Rulcs-1975.

As a result therefore, 1, Darvesh Khan, Head of IlWCStiQ,&tiOH , Buner as a competent
authority, have tentatively decided to impose upon you one or more penalties including
Dismissal from Service as specified in Rule-4 of the Ibid Rule.

You, are. thereof, required to show cause as to why the aforesaid penalties should not be
imposed upon you and also intimate whether you desire to be heard in person,

If no reply to this Notice is received within seven (07) days of its delivery, it shall be
presumed that you have no defence to put in and in that case an ex-parte action shall be
taken against you.

A Icopy of the findings of the inquiry officer is enclosed.

(onanih

(DARVESH KHAN)
« Head of Investigation,
" - Buner
Copy to the:

1. Lines Officer with the direction to serve the copy of this Show Cause Notice upon
Constable Mushtag Ahmad No. 1007 through DFC or Constable and copy thereof
may be sent to this Office.
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