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Petitioner present in person.2021

Muhammad Adeel Butt learned Additional Advocate 

General for respondents present.

*5 Former submitted an application seeking withdrawal 
of the instant petition. In this regard, his statement was 

recorded on the margin .of order sheet and signature was 

also obtained thereon.

Application is allowed. Instant execution petition stands 

dismissed as withdrawn, 
consigned to the record room.

. »
7

No order as to costs. File be

3. Announced.
28.06.2021

i
(Rozina/R^hman

Membe\(J)

y

/
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Counsel for the petitioner present. Assistant Advocate • ^ 

General for respondents present. . . ^

08.03.2021

Learned counsel for the petitioner apprised that lengthy 

arguments have already been concluded before the Single 

Bench previously, therefore, it would be appropriate that order 

may be passed in the execution petition by the same bench.

Adjourned to 06.05.2021 before S.B.

V__

(Mian Muhammad) 
Member (E)

Due to demise of the Worthy Chairman the Tribunal is 

defunct, therefore, case is adjourned to 28.06.2021 for the,same 

V. as before.

06.05.2021

t
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Petitioner with counsel present.26.01.2021

Mr. Kabir Ullah Khattak learned Additional Advocate 

Genera! for respondents present.

Perusal of record would reveal that de-novo inquiry was 

conducted in view of the directions of this Tribunal where­

after, second inquiry was conducted but the record is silent 

in respect of the order of the competent authority for 

initiation of second inquiry. A request was made by learned 

A.A.G for adjournment in order to produce the relevant 

documents. Last chance is given. To come up for, further 

proceedings on 29.01.2021 before this S.B.

(Rozina Rehman) 
Member (3)

29.01.2021 Petitioner in person present.

Kabir Ullah Khattak learned Additional Advocate General 

alongwith Muhammad Azeem ADEO for respondents 

present.

All relevant documents were submitted today and are 

placed on file. A short adjournment was sought ' by 

representative of respondents in, order to gojf thorough 

the entire record of the petitioner; allowed. To come up for 

further proceedings on 08.03.2021 before S.B.

(Rozina Rehman) 
Member (3)

,1
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Mushtaq

23.12.2020 Petitioner with counsel present.

Mr. Kabir Ullah Khattak learned Additional Advocate 

General alongwith Hafiz Ibrahim Director, Abdul Samad 

Deputy Director, Hayat Khan Assistant Director and Wahid 

Ullah ADEO for respondents present.

Notification dated 23.12.2020 was produced today vide 

which the petitioner was not held entitled to the grant of 

back benefits w.e.f 01.10.2014 to 30.06.20*^20 in view of the 

inquiry report dated ’30.11.2020 of District Education Officer 

(Male) Nowshera. All relevant documents were also 

produced and are placed on record.

On the other hand, learned counsel for petitioner was of 

the view that de-novp inquiry as per orders of this Tribunal 

was not conducted within a period of 90 days, therefore, the

inquiry conducted after 90 days and order of the competent
1

authority on the strength of Inquiry report has got no value 

in the eyes of law. Arguments on the point.heard. To come 

up for order on 26.01.2021 before S.B.

A

/'■

(4.
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Petitioner present in person.21.12.2020s

Kabir Ullah Khattak learned Additional Advocate General 

present. Abdul Samad Deputy Director present who

produced corrigendum dated 04.12.2020.
?• * s-

Record shows that it was on 28.10.2020 when Director 

Elementary & Secondary Education Khyber Pakhtunkhwa 

was put on notice to attend the Tribunal in person and to 

inform about the de-novo inquiry and further nomination of 

the inquiry but today, Deputy Director attended-the Tribunal 

and produced corrigendum. He is, therefore, directed to
y’

make sure the presence of Director alongwith relevant^ 

record in respect of the present petitioner on 23.12.2020 

before S.B.

f

f

*

(Rozina Rehman) 
Member (J)

V.•s

i-
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28.10.2020 Petitioner present in person.

Mr. Kabir Ullah Khattak learned Additional Advocate General

alongwith Abdul Wahid Litigation Officer for respondents

present.

Representative of respondents submitted a notification in
•

respect of nomination of an inquiry officer to conduct de-novo '

inquiry against the petitioner and to submit his

recommendation/finding within 5 days.

Admittedly, de-novo inquiry has already been conducted,

report is available on file and it was on 14.09.2020 when the

respondents were directed to expedite the process and submitV'
V V

implementation report in view of the de-novo inquiry, but

today, another notification in respect of nomination of an

inquiry officer was submitted and there is no order of the

competent authority in respect of acceptance or rejection of

the de-novo inquiry report.

In view of above, Director Elementary & Secondary Education

Khyber Pakhtunkhwa Peshawar be put on notice to attend this

Tribunal in person and to inform about the de-novo inquiry and

further nomination of the inquiry officer.

Adjourned to 21.12.2020 before S.B.

(Rozina Rehman) 
Member (J)

/.
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Counsel for the' petitioner and Addl: AG for 

respondents present.

The matter was adjourned through Reader Note, 

therefore, the office shall issue notices to the respondents for 

submission of implementation report.

Adjourned to 14.09.2020 before S.B.

13.07.2020

(Mian Muhammad) 
Member(E)

14.09.2020 Petitioner in person and Addl. AG alongwith Sajid ADEO
ifor the respondents present. ■ ‘K!

• Trj
Representative of the respondents states that in

pursuance to the judgment under implementation denovo 

enquiry has been conducted and concluded, however, 
order is yet to be passed thereon by the competent authority.

The respondents are required to expedite the process and 

submit requisite implementation report on next date of 
hearing without fail.

Adjourned to 28.10.2020 before S.B.

an

Chairm

i

{
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Form- A

FORM OF ORDER SHEET
Court of

/2020Execution Petition No.

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

1 2 3

24.02.2020 The execution petition of Mr. Mushtaq Ali submitted today by 

Akhunzada Syed Pervez Advocate may be entered in the relevant 

register and put up to the Court for proper order please.

1

REGISTRAR

This execution petition be put up before S. Bench on2- 03:, '

i
/i MEMBER

Petitioner in person ^ present. Notices be issued to 

respondents for implementation report for 16.04.;?020 

before S.B.

20.('3.2020

:
\ ■

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

\

Due to public holiday on account of COVID-IO, the :ase 

is adjourned to 13.07.2(320 for the same. To come up for 

the same as before S.B.'

16.C4.2020

Reader

: •
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL.
PESHAWAR

//c^-

C.O.C No. /2020

In

Service Appeal No. 1228/2018

Mushtaq Ali PETITIONER
i.

VERSUS

Mr. Hafiz Ibrahim & other Respondents

I N D EX

Description of Documents Annex PagesS.
No

Application for contempt of court 1-31

42 Affidavit

3 Copy of the Order/judgment dated 

25.10.2019 of this Hon'ble Service tribunal
5-10A

4 Copy of de-novo inquiry dated 06.01.2020 B 11-14

155 Wakalat Nama

Petitioner
Through

Akhunratia Syed Pervez 
Advocate, High Court Peshawar. 
Cell #0300-3160098

Dated: 24.02.2020



BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR

tihy^or/1/C>

ry No.C.O.C No. 72020

In

Service Appeal No. 1228/2018

Mushtaq Ali S/O Abdul Ghani R/O Musazai, Gul Abad, Inqilab Road, 
PeshoNvar, Ex-Senior Clerk District Education Officer (M).

PETITIONER

VERSUS

1. Mr. Hafiz Ibrahim, Director Elementary and Secondary Education, 
Khyber Pakhtunkhwa, Peshawar R/O Firdous Chowk Peshawar.

2. Mr. Irfan Ali, District Education Officer (M) Peshawar R/O 
Hashtnagri, Peshawar.

RESPONDENTS

PETITION UNDER SECTION 3. 4 & 5 OF THE CONTEMPT
OF COURT ACT. FOR INITIATING CONTEMPT OF COURT
PROCEEDINGS AGAISNT THE RESPONDENTS FOR NOT
HONOURING JUDGMENT DATED 25.10,2019 IN SERVICE
APPEAL NO. 1228/2018 PASSED BY THIS HONOURABLE
TRIBUNAL AND PETITION FOR THE IMPLEMENTATION
OF THE ORDER OF THIS HON^BLE TRIBUNAL DATED
25.10.2019 IN APPEAL NO, 1228/2018.

Respectfully Sheweth:

That the petitioner humbly submits as under;

That above noted service appeal was filed by the petitioner 

before this Hon'ble Service Tribunal and this Hon'ble Service
1.



■n-

Tribunal vide order & judgment dated 25.10.2019 partially 

accepted the said appeal and directed the respondents to 

reinstate the appellant/petitioner into service and also 

directed the respondent-department to conduct de-novo 

inquiry in the mode and manners prescribed under 

Government Servants (Efficiency & discipline) Rules, 2011 strictly 

in accordance with law within period of 90 days from the date 

of receipt of copy of this judgment, however the issue of back 

benefits will be subject to outcome of the de-novo inquiry. 
(Attested Copy of the order/judgment dated 25.10.2019 is 

attached as annexure “A”).

That certified copy of judgment was conveyed to the 

respondents for compliance by the petitioners, but they did 

not implement the judgment of this Hon’ble Service Tribunal till 
today and hence this petition, inter alia, on the following 

grounds:

2.

GROUNDS:

A. That non-compliance of the aforesaid judgment dated 

25.10.2019 of this Honorable Service tribunal by the 

respondents is illegal, without lawful authority based on 

malafide.

That thereafter the petitioners time and again approached the 

respondents for the implementation of the judgment & Order 

of this Hon’ble Service Tribunal but all in vain.

B.

C. That by not honoring the judgment of this Hon'ble Court the 

Respondents has intentionally/ willfully and deliberately made 

contempt of this Hon'ble Service Tribunal.

That the acts of the respondents are against the law and 

natural justice as well as the order of this Hon'ble Service 

Tribunal.

D.

That non-compliance of the order of the Honorable Court, 
speaks malafide on the part of respondents and to lower the 

position of the judiciary in the eye of public at large.

E.



That from the facts and grounds taken the in the service 

appeal, it has become crystal clear that the respondents have 

committed contempt of court.

F.

G. That it is pertinent to mention here that although the 

respondent-department vide office order No. 452 dated 

06.01.2020 has conducted de-novo inquiry but despite of 
conclusion of that very de-novo inquiry the respondents are 

not ready to implement the judgment & Order of this Hon’ble 

Service Tribunal, hence they committed gross violation of order 

and judgment of this honorable tribunal. (Copy of de-novo 

inquiry dated 06.01.2020 is attached as Annexure “B")

That the above named respondents have grossly violated, 
disregarded and disobeyed the lawful order of this Hon'ble 

Court and have thus committed the act of contempt of court 
and therefore is liable to be prosecuted under the law.

That any other ground will be raised at the time of arguments 

with the prior permission of this Hon'ble Court.

H.

I.

It is, therefore, humbly prayed that on acceptance of this 

Petition, the contempt of court proceedings may piease be 

initiated against the above mentioned Respondents for 

noncompliance / disobedience of the order and judgment of 

this Hon'bie service tribunai and the respondents may kindly 

be further directed to implement the order of this Hon'ble 

service tribunal which has been directed on dated 25.10.209 

passed by this Hon'ble service tribunal in Service Appeal No. 
1228/2018 for the interest of justice.

Petitioner
Through

AkhunzadcTSy^ Pervez 
Advocate, High Court Peshawar. 
Cell #0300-3160098

Dated: 24.02.2020



>•

BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR

C.O.C No.. /2020
In

Service Appeal No. 1228/2018

PETITIONERMushtgq Ali

VERSUS

RespondentsMr. Hafiz Ibrahim & other

AFFIDAVIT

I, Mushtaq Ali S/O Abdul Ghani R/0 Musazai, Gul Abad, Inqilab 

Road, Peshawar, Ex-Senior Clerk District Education Officer (M) District 

Battagram, do hereby solemnly affirm and declare on oath that 

the contents of this accompanying Contempt of Court Petition are

true and correct to the best of my knowledge and belief and

aled from this Hon’ble Court.nothing has been con
r

DEPONENT
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To,

The Director Elementary & Secondary Education 

Goxjt ofKhyber Pakhtunkhwaj Peshawar
\

I
Subject:- APPEAL FOR REINSTATEMENT INTO SERVICE 

IN THE LIGHT OF HON’BLE SERVICE TRIBUNAL ■•v

KHYBER PAKHTUNKHWA ORDER.

Respected Sir,

Reference to the judgment dated 25.10.2019, passed hy 

the Khyber Pakhtunkhwa Service Tribunal Peshawar in the 

Service ^Appeal No.1228/2018, on the sulDject noted above, it is 

humbly prayed that 1 may graciously be reinstated into service 

' at the earliest, please.

Ah immediate response in the matter will be highly 
oppreciated.

Regards,

Sincerely yours,

rill

Ex-Senior Clerk 
District Education Office 

.(Male) 
Battagram

Dated:- 25.11.201.9

i

Enel: Gbpv of judgment dated 25.10.2019 is attached.
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1
n^NKHWA SERVICE TRIBXJNAI!n1^i7T7n-py. TT^r^. KHYBER PACT V-

•. PESHAWAR •I'y

SERVICE WEAL NQ. 1228/2018 :■ .■ ’/a^^K/^vM''
'vj: »■'( y

DateofinstUution.' ... 08.10.2018 ' '"Np^ j
Date of judgment .„■ 25.10.2019. . ,

; •
1.

V

{
.■

Mushtaq Jvii S/o Abdul Gahani R/o Musazai, Gul Abaci,
Inqilab Road, Peshawar, Senior Clerk DisUict Education Officer
Battagram. •

VERSUS
•A;<

The Secretary Elementai7 & Secondary Education, Khyber PakhtunkHWai Civil;
Secretariat, Peshawar'. • ’ ’ - . .2 District Education Officer (M) Peshawar, Hashtnagn, Peshawar.

3. Distridt Education Officer (M) Battagram Bazar, Battagram: ■. ^ . ;
4. ■ DirectU- Elementary & Secondary Education, Khyber .1

1.Chowk Peshawar. - . .
11

. T T ,>.Tr>-pp ^PrTtnN-4 OF KHYBER PAKHTQNKH'WA

ArTT^HTAn At.t dated 18.09.2018 OP RESPONDENT NO,.. 
r ifnfpprTrtW ET.F.MENTARY & SECONDARY EDUCATI^

PArdHTtlMCHWA. EIRDOUS------CHOm
DCCT-IA w AIRI WHF.REBY: HE. UPHOLD' THE ORDER . QP .

. $. t-,. IMPOsbP.^PHSBONQBNT NG~I ' , .
. ^:^gg;?f^CA.TiON QEETCEP /Ml PESim^ ■

HA^wtna^ORT PEBHAWAR) E'NPST- no. '
pp^hawaR THET5.n9.201'4 AND RR.TECTED THE APPEAL.
nplrup AWT.T.AtkpORI^OT-EGALRBASON, ■ ■

■.V.;
n: 5:

.
A’

'-i

For.appellajit , 
For reapontients

Mr. AkhunzadaSyed Pq^vcz, Advocate
Kabiailiah IChattalc, Additional Advocate General. Mr. • I •;!

ji}

MEMBER'(XUDICI|AL) 
MEMBER (EXEClirmMr. MUHAMMAD AMIN KldAN KUNDI 

MR. HUSSAIN SHAH

■ i izl) ! ninGMENT- .E
s Counsel forjtheMt IHAMMAD AMIN KHAN KUNDI, MEMBER^.

appe lant and Mr. Kabirullah.Khattalc, Additional Advocate General alongwitb 

Mr. Arshed Ah. ADO for the. respondents present. Arguments heard and rewn

J.

SciV;
>N.;

. perused.

!
i
i

i
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Bi-ief facts of tiie case as per presentservice appeal are that, the'appellan'
■ ■ ■ . .!'■■■, ' ■ i

was serving as Senior Clerk iaEducahon Depaitnient. . He was imposed rriajo]

penalty of compulsory retirement vide order dated 05,09.2014 on allogatior 

of absence from duty.by the competent autliority. The appellant,after availing 

departmental remedy, filed service appeal before this Tribunal and,after hearing 

arguments this Tribunal issued direction to the appellate authority (Responden 

. No. 4 i.e Direction Elementary 8l Sedpndary Education, i^yber -Pakhtunkhwa; 

tp decide the departmental p.ppeal filed by the. appellant ^within two months oJ 

the receipt of copy of judgment vide detailed judgment dated 10.07.2018. The 

departmental authority rejected/dismissed the departmental appeal vide ordei
^ ^ "... . ■ ■ i •' ' ,'V >

dqted 1,8.09.2018 and thereafter, the appellant filed the preserit service appeal 

on 08.10.2018.

2

5

.:

Respondents were summoned who contested the appeal by, .fi.ling of 

■\^ written reply/coraments. .

Learned counsel for the appellant contended that, the appellant was

1
i

»
■4 4.

V.
1.- serving as Senior Clerk in Education Department. It was further contended that

the appellant was involved in criminal' case vide-FIR No.^304‘ dated‘;23.03.2013

under section 489-F PPG Police Station Takht Bahi. It was. further contended

that the absence of the appellant was not intentional/deliberate but the same was 

- .
due tbnnvolvement of the appellant in the aforesaid criminal case.. It was further

f ■ . 1

contended that.neither absence period has been mentioned, by: the competent 

authority in.the impugned order nor by the departmental authority-in the order 

of departmental appeal. It was further contended thaf ^ neither chai'ge sheet, 

statement of allegation was framed or served upon the appellant nor proper

■x

•'.J

!

ITT

inquiry was conducted nor the appellant was provided opportunity of personal
iVibuaai,

hearing and defence nor -any absence notice was-issued'to the appellant at his 

home address nor. any absence notice/show-cause notice was advertised in two 

newspapers as required under ruIe-.9 of Govenirnent S^^^ts-(j^fcciency &

j
li

f-
5

.•£

'I



Discipline) Rules, 2011 therefore^the appell^t was cofldemned unheard which 

has rendered the whole proceeding illegal and liable to be set-aside and prayed 

for acceptance' of appeal.

5.. On the other hand, learned Additional Adv6ca.te' Creneral for tlie. 

respondents opposed the. contention of learned, counsel for-the appellant and 

contended that the appellant remained absent with effect from 18.05.2013 till 

the impugned order dated 05.09.2014 without permission of lawfiil authority. It 

was fairther contended, that a proper show-cause notice was issued to the 

appellant which, was'also received by the.appellant on^ 18.02.2014 a:s revelea' 

■from the copy of show-cause notice but. the appellant could-not satisfy th0 

competent authority and.the Principal of GovemmenfHighet .Secondary Schodl

■ 'r>

1
I

Hazar Khawani Peshawar recommended' for compulsory' retirement frohi ■ 

service vide inquiry report dated 15.05.2014 therefore, it was vehemently'
1

.1

, contended that after fulfilling all the cbdal fonnalities, the appellant was righljly 

% imposed'major penalty of'compulsory retirement'and prayed for dismissal lof ,

!
\

" .V
appeal.

Perusal of the record reveals &at the appellant was serving as Sepibr 

Clerk in Education Departinent: The record further reveals that tlie appellant 

involved in the aforesaid criminal case due to which the appellant remajinec 

■absent from duty wi^h. effect from 18.05.2013. The record, further reveals tha 

the appellant was 'itnposed major penalty of compulsory retirement by tb 

competent authority i.e District Education Officer Male, Peshawar vide\j5rd 

dated 05.09.2014. -The record ■fiirtlaer. reveals tliat-the. appellantjfil 

depaitmental appeal agaiiiptthe impugned order dated 05.69.2014 but the s.a 

was not responded by the departmental authority within “the stipulated per 

therefore, the appellant filed Service Appeal before this Tribunal. The fee

was

*'

^TES'T’ED

furtiier reveals tliat this tribunal disposed off the service dppeal of the appd 

and directed the departmental'authority, to decide ih'e dep^m^ 1^

;
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1II
by the appellant within two.months- of.the receipt of copy of judgment vide |

I
detailed Judgment. dated • 10.07.2018. 'The record fiiither .reveals that th^

I> *1 • •
departniehtal authority also dismissed :the departmental appeal of the appellau 

vide order dated 18:09.2018 ^and thereafter, .tlie appellant filed.the 

service appeal on 08.10.2018. The record further reveals that the appellant was 

imposed major penalty of cbrapulsdry retirement on the allegation, of absence 

from duty but neitlier charge sheet, Statement of allegation was-ffamed or served 

upon the appellant nor'proper inquiry was' conducted nor the appellant was 

provided opportunity of personal hearing and defence.' The, record further
• > . i . ’

reveqls that 4he competent authority has issued only: a show-cause notice

undated to the appellant for the absence with effect from 18.05.2013 which was,
*

received to the appellant on. 18.02.2014 and after issuing the show-cause notice.j 

the appellant was imposed major penalty of compulsory retirement yide orden 

dated 05.09.2014 but neither regular inquiry was dispensed by the competenll 

authority in the aforesaid show-cause. notice fior any reason for dispensing 

^ regular inquiry was mentioned in the said sliow-cause notice, The record furtheH 

'.'sveals that the aforesaid show-cause notice, was received by the appellant 

18.02.2014 as revealed from the copy of show-cause notice available on tlie*..

1JI1ipresen' g

I
•t:

Ii
I
:3

11

f

!.

>4

\ .V.

on

is'

N record but a fact finding inquiry^ was conducted by the Principal of Governmenr, 

Higher Secondary School Hazar Khawani Peshawar on 15.05.2014,after issuing 

a show-cause notice -which itself speak that the said fact finding'inquiry li ;

against the rules, as the coinpetent authority was required to first initiate p^ope^■ !

inquiry including chargeisheet, statement of allegation against tlie appellant ancj 

.tliel-eafter, if the appellai|t was proved guilty than he woUld have issued a:showf. ' 

cause notioe for the absence period but the iiiquiL7 officer has' submitted inquii^'

ATTESI'BD'
X--'

i

after the aforesaid shbw-cause, notice thefeforei the whole proceeding is
STiViccTrihunaL, '

Pesbawiir
1

illegal and liable to be set-aside. ,As such, we partially accept/tlie^ppeal, set- ^ 

a.side the imousned order, reinstate the aupellant ii^^
I

■erviie and direct the

k’
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5
/ •

^ responclent-depailment Uo conduct de-novo inquiry in the mode and rnanneirs-
i •

prescribed under Government Servants (Efficiency (Sis Discipline) Rules, 2011

strictly in accordance with' law within, a period of 90.'days from the date of 

• . receipt of copy of this judgnieht. The issue of back benefits will be s'ubject to 

the outcome of de-novo inquiry.'Parties are left to hear their own costs. File lie 

consigned to the record room., ; ’ , ' . ' .

•• ANNOUNCED

(MUHAMMADA]^ KHAN'KUND* 

■ iylEMBER ■

25.10.2019
■!

r
r^0\

<

(HUSSAIN'SHAH) ■■ 
MEMBER . :

1

CbpyhiiS^'^"

^—

’ T0U-.5 —-—

i. -i •.. i

. i

.........

Ns^tVS: €;i-
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D^te oi'Delivery ^ a .w i-' J
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OFFICE OF THE
PRINCIPAL GHS NANAK PORA PESHAWAR

dry
■

N

1 Principal/GHS Nanak Pore/Eiiquiry /Mushlaq /SC / dated £^6^0! /2020No.
To,

The District Education Officer
1

(Male) Peshawar.

SUBMISSION OF ENQUIRY REPORTSubject;
Memo,

«
With reference to your office order EndsttNo. 2252-56 dated; 24-12-2019,

Enclosed please fin<d herewith enquiry report in !l/o Mr. Mushtaq Ali Ex- Senior Clerk DEO (M) 
Battagram along with its enclosure for further necessary action please.
(Enclosed ns above).

(NAVEED 4IKHTAR) 
IVincipal/Enquiry Officer BPS-18 

GHS Nanak Pora 
Peshawar

■

r-v.
(f

-<v t

sc;y'

0 ^ ■
G:H.S Pura

.......

I

]

i

I

ii

i

;

!
1i
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OFFICE OF THE PRINCIPAL GHS NANAK
jPURA. DISTRICT PESjHAWAR

ENQUIRY REPORT IN SERVICE APPEAL NO. 1228/2018 IN R/0 MR ■•V

MUSHTAQ ALI EX-SENIOR CLERK OFFICE OF THE DEO(M^ BATTAGRAM
INTRODUCTION:-

The undersigned has been appointed as enquirv OfTicerby the DEO(Male)
Peshawarvide Order issued under Endst: No. 2252-56 dated ; 24-12-2019in pursuance of the
decisiontof the Honorable Khyber Pakhtunkhwa Service Tribunal, Peshawar in Service Appeal 
No. 1228/2018with the following .

■

1. The absence period i.e. 18-05-2013 to 12-2-2014
2. Promotion order from Junior Clerk to Senior Clerk
3. To enquire the whether the concerned officer/ officers signed countersigned the relevant 

papers pertaining to promotion of appellant to the post of S/Clerky
4. To examiri'e the track record in education department.

(

1

HISTORY OF THE CASE.

In compliance with the order issued by the wothy DEO|(M) Peshawar the undersigned 

started the enquiry preceding and called Mr. Mushtaq Ali Ex-Senior Clerk to appear before the 

enquiry officer on the date/time and venue so fixed on 28-12-2019.The undersigned studied all 
the relevant documents available on the record as well as judgment issued by the Honorable 

Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Having gone through the record thoroughly, it was observed that the then Principal 
GHSS No.4 Kakshal, Peshawar City submitted the absence report of the mentioned accused 

appellant wef 18-05-2013 to 12-02-2014 (09) Months. However Mr. Mushtaq Ali Ex-Junior Clerk 

GHSS No.4 Kakshal, Peshawar City submitted his application for medical leave w.e.f 18-05- 
2013 to 18-01-2014 (copy attached ) Furthermore, he was hospitalized and admitted at 
Khursheed Medical Center & Surgical Hospital Peshawar w.e.f 18-05-2013 to 31-05-2013.He 

was discharged fiiom Hospital on 31-05-2013 and the Doctors advised him for complete bed rest 
for 06 Month. A Questionnaire to this effect was served on him (^copy attached) He replied to the 

said Questionnaireaccordingly. As per statement obtained from liim, it was revealed that he was 

patient of Hepatitis “C“ Hence, he was not in position to perform his duty.

After the thorough checking of his documents as well Original Service Book (copy
•i !| iJ

attached) he was appointed as Junior Clerk in Elementary & Secondary Education Department 
on 15-12-1986 vide Director E & SE Khyber Pakhtunkhwa Peshawar (copy attached) He 

performed his duty regularly w.e.f 15-12-1986 to 17-05-2013. As per his original service book 

he was not remained on leave without pay. His service recordwas found duly verified by the 

concerned Officers/DEOs/DDO,s from time to time till 29-09-2014. All the relevant documents 

I.e Original Service Book ,ACR, Non Involvement, Reliving Chit, LPC duly attested /Re- Attested
by the Principal GHSS No.4 Peshawar City in connection with tws promotion case to the post of 
Senior Clerk. / / Jl
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Accordingly, based on the above mentioned verified record, the Director E&SE KP,

Peshawar issued his promotion order as Senior Clerk vide Endst: No. 4015-4040/ .F.No.A-}
/

23/MS/Promotion/S/Clerk/DD{F&A) dated 28-05-2014 appearing at S.No. (3,9)and 

adjusted him at DEO(M) office Battagram. He took over charge of his njew assignment/post 

04-06-2014 and he performed his duty w.e.f 04-06-2014 to 29-09-2014s Later on. Directorate 

E&SE KP, Peshawar had withdrawn his promotion order as S/Clerk on the basis of his
i 'compulsory retirementorder issued by the then DEO(M) Peshawar.

on

FINDINGS!

Keeping in view history of the case dig out as above and after careful checking of 
the relevant record, the undersigned reached to the following conclusion/fndings:-

The appellant concemedwas on medical leave for the period from 18-05-2013 to 18- 
01-2014.

All the documents available on the record showing that he submitted his application 

for medical Leave and the Principal concerned had forwarded his leave application to 

DEO (M) Peshawar on 18-05-2013.H6wever his Leave was not sanctioned by the 

then DEO (M) Peshawar.

Later on, the appellant was promoted to the Post of Senior Clerk vide DirectorateE& 

SE KP, Peshawar Order vide Endst: No. 4015-4040/ .F.Nq.A-23/MS/Promotion/S/ 
Clerk/DD (F&A) dated; 28-05-2014 falling at S.No. (39) andadjusted him atDEO (M) 
office Battagram.

4. The Principal GHSS No.4 Kakshal Peshawar City reported him as absent, and 

ignored the application of the Mr. Mushtaq Ali Ex-Juniof Clerk GHS Kakshal 
Peshawar; already forwarded by him.

5. Furthermore, all the documents relevant to his promotion duly attested by the 

Principal Mr. Muhammad Tahir GHSS No.4 Kakshal F'eshawarCity vide his letter No. 
91 dated; 17-12-2015 and re-verified by the Principal (xincerned on 30-12-2019. 

Furthermore, Directorate E & SEalso conducted an enquiry in this case through Mr.
Saif-ur-Rahman Principal GHS No.1 Nowshera Cantt (cppyattached) who had

■i
recommended that the said appellant/Ex-Senior Clerk may be reverted to his lower 
Post i.e Junior Clerk.

7. Moreover, Mr. Mushtaq Ali Ex-Senior Clerk lodged his appeal before the service 

Tribunal Peshawar vide Service Appeal No.1228/2C18 and passed his Judgment
announced on 25-10-2019 at the disposal of DEO (M) Peshawar to conduct de-novo

!|
enquiry.

8. It is also worth mentioning that Directorate E&SE KP, Peshawar issued letter to DEO 

(M) Peshawar for re-instatement of his services in the,compliance of the Judgment of 
Honorable Service Tribunal Peshawar Khyber Pakhtunkhwa Peshawar referred to 

above.
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RECOMMENDATION:-s

Keeping in view aforesaid findings into consideration, it is recommended that;-

1. In the compliance with the Judgment of Honorable Service Tribunal Peshawar, the 

incumbent DEO (M) Peshawar is requested first to set aside the compulsory retirement
! -i

order of Mr. Mushtaq Ali Ex-Junior Clerk GHS Kakshal Peshawar issued by the then 

DEO (M) Peshawar vide Endst: No.72932 dated 05-09-2014 and he may be re- instated
*.v

in service against his original post of Junior Clerk retrospectively.

2. The absent period w.e.f 18-05-2013 to 18-01-2014 as vunior Clerk may be converted 

into Medical Leave.

3. After his reinstatement against Junior Clerk post, his case along with this inquiry report 

may be forwarded to the Director E&SE KP, Peshawar for restoration of his promotion
*V y.

order to the post of Senior Clerk which was with-drawri by the Directorate E&SE KP 

Peshawar vide Order No.6145-52 dated 17-09-2014 arid he may be adjusted against 
first available Senior Clerk post. ^

4. The period for which he remained under trail at Honorable Service Tribunal Peshawar 
w.e.f 30-09-2014 ( Appeal date ) till the date of restoraltion of his promotion order as 

S/Clerk may be considered as spent on duty as the case of the appellant concerned 

remained under trail in the High Court and Service Tribunal Peshawar respectively.
5. His promotion order may be restored to the Post of Senior Clerk from the date of his 

taking over charge as senior Clerk i.e 04-06-2014 as due to him under the rules .

r.

(NAVEI ,R BPS-18)
Principal

GHS t^'lanak Pura Peshawar City 
(Enquiry Officer)
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OFFICE OF THE 

PRINCIPAL GHS NANAK PORA PESHAWAR
CITY

/ Principal/GHS Nanak Pore/Enquiry /Mushtaq /SC / dated 12m

The District Education Officer 
(Male) Peshawar.

-**■

Subject;
Memo,

SUBMISSION OF ENQUIRY REPORT

With reference to your office order Endstt No. 2252-56 dated; 24-12-2019.

Enclosed please find herewith enquiry report in R/o Mr. Mushtaq Ali Ex- Senior Clerk DEO (M) 
Battagram along with its enclosure for further necessary action please. ■

(Enclosed as above). P
A7^5?.

(NAVEED 4LKHTAR) 
Principal/Enquiry Officer BPS-18 

GHS Nanak Pora 
Peshawar

PRINCIFAL
G.EI.5; Nannh: pnr^
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OFFICE OF THE PRINCIPAL GHS NANAK
PURA. DISTRICT PESHAWAR

ENQUIRY REPORT IN SERVICE APPEAL NO, 1228/2018 IN R/0 MR .
MUSHTAQ ALt EX-SENIOR CLERK OFFICE OF THE DEO(M> BATTAGRAM
INTRODUCTION:-

The undersigned has been appointed as enquiry Officerby the DEO(Male) 

Peshawarvide Order issued under Endst: No. 2252-56 dated ; 24-12-2019in pursuance of the 

decisiontof the Honorable Khyber Pakhtunkhwa Service Tribunal, Peshawar in Service Appeal 

No. 1228/2018with the following .

1. The absence period i.e. 18-05-2013 to 12-2-2014

2. Promotion order from Junior Clerk to Senior Clerk

3. To enquire the whether the concerned officer/ officers signed countersigned the relevant 

papers pertaining to promotion of appellant to the post of S/Clerk.

4. To examine the track record in education department.

HISTORY OF THE CASE.

In compliance with the order Issued by the wothy DEO{M) Peshawar the undersigned 

started the enquiry preceding and called Mr. Mushtaq All Ex-Senior Clerk to appear before the 

enquiry officer on the date/time and venue so fixed on 28-12-2019.The undersigned studied all 

the relevant documents available on the record as well as judgment issued by the Honorable 

Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Having gone through the record thoroughly, it was observed that the then Principal 

GHSS No.4 Kakshal, Peshawar City submitted the absence report of the mentioned accused 

appellant wef 18-05-2013 to 12-02-2014 (09) Months. However Mr. Mushtaq Ali Ex-Junior Clerk 

GHSS No.4 Kakshal, Peshawar City submitted his application for medical leave w.e.f 18-05- 

2013 to 18-01-2014 (copy attached ) Furthermore, he was hospitalized and admitted at 

Khursheed Medical Center & Surgical Hospital Peshawar w.e.f 18-05-2013 to 31-05-2013.He 

was discharged from Hospital on 31-05-2013 and the Doctors advised him for complete bed rest 

for 06 Month. A Questionnaire to this effect was served on him (copy attached) He replied to the 

said Questionnaireaccordingly. As per statement obtained from him, It was revealed that he was 

patient of Hepatitis “C“ Hence, he was not in position to perform his duty.

After the thorough checking of his documents as well Original Service Book (copy 

attached) he was appointed as Junior Clerk in Elementary & Secondary Education Department 

on 15-12-1986 vide Director E & SE Khyber Pakhtunkhwa Peshawar (copy attached) He 

performed his duty regularly w.e.f 15-12-1986 to 17-05-2013. As per his original service book 

he was not remained on leave without pay. His service recordwas found duly verified by the 

concerned Officers/DEOs/DDO,s from time to time till 29-09-2014. All the relevant documents

I.e Original Service Book ,ACR, Non Involvement, Reliving Chit, LPC duly attested /Re- Attested 

by the Principal GHSS No.4 Peshawar City in connection with ^s promotion case to the post of 

Senior Clerk.

Oft Lirar



P> 4 32
4

Accordingly, based on the above mentioned verified record, the Director E&SE KP, 
Peshawar issued his promotion order as Senior Clerk vide Endst: No. 4015-4040/ .F.No.A-

23/MS/Promotion/S/Clerk/DD(F&A) dated 28-05-2014 appearing at S.No. (39)and 

adjusted him at DEO{M) office Battagram. He took over charge of his new assignment/post 

04-06-2014 and he performed his duty w.e.f 04-06-2014 to 29-09-2014. Later on. Directorate 

E&SE KP, Peshawar had withdrawn his promotion order as S/Clerk on the basis of his 

compulsory retirementorder issued by the then DEO(M) Peshawar.

on

FINDINGS:

Keeping in view history of the case dig out as above and after careful checking of 
the relevant record, the undersigned reached to the following conclusion/findings:-,

The appellant concemedwas on medical leave for the period from 18-05-2013 to 18- 
01-2014.

2. All the documents available on the record showing that he submitted his application 

for medical Leave and the Principal concerned had forwarded his leave application to 

DEO (M) Peshawar on 18-05-201 S.However his Leave was not sanctioned by the 

then DEO (M) Peshawar.

3. Later on, the appellant was promoted to the Post of Senior Clerk vide DirectorateES 

SE KP, Peshawar Order vide Endst: No. 4015-4040/ .F.No.A-23/MS/Promotion/S/ 

Clerk/DD (F&A) dated; 28-05-2014 falling at S.No. (39) andadjusted him atDEO (M) 
office Battagram.

4. The Principal GHSS No.4 Kakshal Peshawar City reported him as absent, and 

ignored the application of the Mr. Mushtaq Ali Ex-Junior Clerk GHS Kakshal 
Peshawar already forwarded by him.

5. Furthermore, all the documents relevant to his promotion duly attested by the 

Principal Mr. Muhammad Tahir GHSS No.4 Kakshal PeshawarCity vide his letter No. 
91 dated; 17-12-2015 and re-verified by the Principal concerned on 30-12-2019. 

Furthermore, Directorate E & SEalso conducted an enquiry in this case through Mr. 
Saif-ur-Rahman Principal GHS No.1 Nowshera Cantt (copyattached) who had 

recommended that the said appellant/Ex-Senior Clerk may be reverted to his lower 
Post i.e Junior Clerk.

7. Moreover, Mr. Mushtaq Ali Ex-Senior Clerk lodged his appeal before the service 

Tribunal Peshawar vide Service Appeal No.1228/2018 and passed his Judgment 
announced on 25-10-2019 at the disposal of DEO (M) Peshawar to conduct de-novo 

enquiry..

It is also worth mentioning that Directorate E&SE KP, Peshawar Issued letter to DEO 

(M) Peshawar for re-instatement of his services in the compliance of the Judgment of 

Honorable Service Tribunal Peshawar Khyber Pakhtunkhwa Peshawar referred to 

above.

1.

6.

8.

O.i-i.S /Nanak i-ura 
Peshawar
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RECOMMENDATtON:-s

Keeping in view aforesaid findings into consideration, it is recommended that;-

1. In the Cbmpliaince with the Judgment of Honorable Service Tribunal Peshawar, the 

incurtibent DEO (M) Peshawar is requested firet to set aside the compulsory retirement 
order of Mr^Mushtaq Ali'Ex^uhior Clerk GHS Kakshal Peshawar issued by the then 

DEO (M) Peshawar vide Ehdst: N6.72932 dated 05-09-2014 and He may be re- instated 

irT service against his brigihal post of Junior Clerk retrospectively.

2. The absent period w.e.f 18-05-2013 to 18-01-2014 as Junior Clerk may be converted 

into Medical Leave.

3. After his reinstatement against Junior Clerk post, his case along with this inquiry report 

may be forwarded to the Director E&SE KP, Peshawar for restdratioh of his promotion 

order to the post of Senior Clerk which was with-drawn by the Directorate E&SE KP 

Peshawar vide Order No.6145-52 dated 17-09-2014 and he may be adjusted against 

first available Senior Clerk post:

4. The period for which he remained under trail at Honorable Service Tribunal Peshawar 

w.e.f 30-09-2014 ( Appeal date ) till the date of restoration of his promotion order as 

S/Clerk may be considered as spent on duty as the case of the appellant concerned 

remained under trail in the High Court and Service Tribunal Peshawar respectively.

5. His promotion order may be restored to the Post of Senior Clerk from the date of his 

taking over charge as senior Clerk i.e 04-06-2014 as due to him under the rules .

(NAVEI AR BPS-18)
Principal

GHS Nanak Pura Peshawar City 
(Enquiry Officer)

G.H■s Najiak Pui-a 
t esiiavvar
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. Most immediate/Top Priority

Court Matter•J I
r

DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION 
KHYBER PAKHTUNKHWA PESHAWAR.

. Email: ddadmn.ese@gmail.com
I

Phone: 091-9225344
j ,

? ;; :
\

:',-MNotification.I
I

In continuation to this office Notification issued under Endst:'No.1379-80 dated '
i

12/05/2020 Mr. Sajjad Akhtar District Education Officer (Male) Nowshera is hereby nominated as 

Enquiry Officer (o conduct De-novo enquiry against Mr. Mushtaq Ali Ex-Junior Clerk-.Di^trict

Pe'shawar in the light of the Judgment of the Honourable Khyber Pakhtunkhwa Service Tribi^al 

dated 25/10/2019 (copy attached).
;.

Note: The Enquiry Officer is directed to submit his. recommendation/findings within 

05 days positively. ... -
I

DIRECTOR !
. .• j

Elementary & Secondary Education 
I^yber Pakhtunkhwa, Peshawar. 1

* h-
*..1^ •

Endst: No. ______ /A-23/MS/Appeal/Mushtaq AILS/Clerk. Dated Peshawar the

Copy fomarded to the: -.
Mr. Sajjad Akhtar District Education Officer (Male) Nowshera along with copy of ' 
Judgment of the Khyber Pakhtunkhwa Service Tribunal dated 25/10/2019 and other 
relevant documents in the case of Mushtaq Ali.
PA to Director Elementary & Secondary Education Khyber Pakhtunkhwa,Peshawar.

|q/2020

;

•i

■ii . ■
. ■/

Assistant Director (Acimn)
• Directorate of Elementary &-Sec}(^Edu; 

Kliyber Pakhlunkh

;
V

i
•V h

h

I

\ •

.. . :
*t.»• >•

I•• \T ;
■ ;tvi

ErVFaiman Daia\MS\£nquiry OfTicei\Mr Muhjuninad Irfan Enquiry oflice Ranged.doc'!A. -

v'—-J-

'•

1

£j'-, -r

mailto:ddadmn.ese@gmail.com
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CmHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Dated 9 / III 2020iSTNo.

To

The Director E&SE,
Government of Khyber Pakhtunkhv/a, 
Peshawar.

SUBJECT: - ORDER IN EXECUTION PETITION NO. 64/2020 MR. MUSHTAQ All .

I am directed to forward herewith a certified copy of order dated 

28.10.2020 passed by this Tribunal on the above subject for strict compliance.

End: As above

REGISTRAR 
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR.

(

;
r



I

r n f h LE.MUTH ORrrV

T?>s Dire^or E&$.f. Depti; KhvSrr PakJ,tuai>,^
,nr.v*^3^=sn :fvc f-Qiicii^-infi oiricer Id conduct

Pik !srT,r=n Khcl No»-5t,et^. Ex-J/arrk, Ocvrta ^s/'Qtrii.esss'i?i x.*« ^ afi«d
5f.rviCS rr>Vun«i f^^hconkdwj

>3;^13/A^ptfal/Mtr^htDq AM S/CI*rk Dat^d XS-lCKs^J^o.
«s»i. as-iB-Koa

SiauiRvo?

Mr. Sjijad Akhtjir Iqbal Oistfrict £cl
2a>.

APPSIXA^
■ t//

Mu5ht3q a;m S/Oerk now =.1EKSS qiak te.-„a.n Khd 

g^jliTETS OF APPF AT 

r^pucstiog for the Sadt EeoeS^The appeJJam. is
■fsw the Juried33.5.2020;

to

Procgedjngi.:-

The Enquiry Committee sterted the 
:r.2crjic thoroughly. Rndlngs of the endoiry 
nenfroned Notrficstjon pJesse.

procseqinss sKq^rajJy. The 3^-:bsV, .
- .Pb.-^tt.b b.r...tb. a. ba^q

r
/

r'-r.dr-^jtsi:
%

The Hon''able service. triboTjai hasannouncetf-tis 

Aii S/GeHc now at GHS3 Dak Isri^l jchei N^^shera 

wherein be was re-instated In 

with Back benfifrts.

The Direacr BSiSE Khyfaer Psfchtunkhw^ has T^nstated h^. vide eccistt NclS^- 

Z5/F.NO. A-23/J\^S/Appe3!/Musht3q AX\ S/Clesric/Battagram <iste<3 06-0-2220 ard. 

placed his service at the disposal oi DEO (M) Kowshera for farther posting rtrsyitanxS' 

adjusted him against S/Clerk post al GK5S Dak Xhel Nowshera [Annet^).
t

The appellant submitted appeal .for Back benefit on 25-ll'201S to ths Dfreaor £SSE* 

Khyber Pakhtunkhwa.

Two enquiries have already been conducted against him.

Due to his compulsory rebrerhent fmm semce, hb p^y vvas stopped vvx.ftcav OirSC'* 

2014 to 30-06-2020.

i :■ .f-
dec2s5oq, ta appeal.

ex-J/Oerie Qbtwt.
service and ordered for Cc-nqvo eaqeery \

•bf/

conrsctscm -

tt-

»;•



1

I/

1
i

t
■i f

rh« i.oncemc<}'S/Clcrk, wTjs dlw:iott to sswr^.r b^ipm thfl «Mai^ oi^:,, 
,nd-prpvldo duty Cdn«,a,5c of Uxtoryfloit^g v^d*

ri;stc-d lO'H-20^0 iAnncji,’ClT 

vrc iubmiticd ftn afftd;>vU on iLtaxnp p«pcr thai ^ha 

■ Doptt: Khvbor Palchtunkhwa and bi$ pay vvas. ttojipad

i
. vi-

, hij-’^rinn* .

\ H- ca?notfi-.nriiY rfit:>eti-by

2020 whlin ho rrot ocHaw^d dut>- dtfrirctbr* pcrjad tAnnt-n-6>. 
Hertcjuessud that th«y In^crvunlnu penod Lo CM-aQ-2£RA toVJi^ may
convcCTcd as period o? duty or at least lcnv« with .1 p^-iyu

K O t-NDATIQN

In the light of above mentrone-d facts 3nd documentarY pnao-f

mittoc reached to

period from Ol-lO'ZOJ.d tO 30-QS-2020^

reoird. the enm^ 

th^onclusion that ih« above tamed bas^not petfoaMd *Ay
•cm

v.on 1

tne

It is therefore recommemdod that the above raenttened btteTvenfng peiiod mav'.plf^^s'be

. erted into Ex-tra ordtn^rv leave without pay to rcjuhiTltc hfs service.

/y2020.fid tt. ' .<

(SAU^O AKKTASt aQ
\/

Qistrtet Education CH^cer, 
Male Nowshera. ^
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S 20171: headnotes of cases
i

2017FL C(C.S.) Note20 

[Peshawar High Court J
Before Ishtiaq Ibrahim. C.J. and Waqar Ahmad Seth. J 

IFTIKHAR AHMAD 

versus •

GOVERNMENT OF lOlYBER PAKHTUNKHWA 
through Chief Secretary and 2 others

Writ Petition No.l541-P of 2016. decided on 22nd September
Per W^gar Ahmad Seth, J ‘

(a) Civil service—
~De novo proetedIngt—Non-tBmplIanee of Jadgmeiit of

-non«, C TS^Z7o^lTTH\7Tn

procoedi/gs fCX -V """

“"«rr—»«.■or o/fon-W. /Poror. «, 27, 77, JJ * 7d o/lAeJ“^“"'^‘’"T'"’''‘"^'""‘’"

\ •

. 2016.

Sem'ce Tribunal-^

!

(C.S.) 95dt,7of paWsio" Commission 2007 PLC
(C,S.) 608 rcl. faicfsian v.. Shamoon Khan and others 2010 PLC

(h) Administration of justice—
ntilllly" iheeye'o/!ff(f^'JliJ'’f maimer, it would be
ofinejudimeno ^ V no. performed In .bo, very prescribed manner, [l  ̂n

IJaz Anwar for Petitioner.
Moin ud Din Hamayun, A.A.G, for Respondents.

i
;•
i;-V

AS® ■ .
!

P-
2C/350/P !•

Petition allowed.
/ ;

.PLC SjU of judBment rsmbe viewed at www.DaMslPnln,..t,n

WP2905-2020 Mushlaq Ali Vs Govt KP Full PG 49 USB

-.v/
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^BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL PESHAWAR.

r.'S1 Mushtaq Ali Ex-Senior Clerk VS Secretary E&SED & others
&m Subject: APPLICATION FOR SUBMISSION OF BRIEF CASE HISTORY IN

EXECUTION PETITION NO. 64/2020 IN SERVICE APPEAL NO.
1228/2018 CASE TITLED MUSHTAQ ALI EX-SENIOR CLERK VS
SECRETARY & OTHERS.

The Respondents No. 1 -4 submit as under:-

1. That the titled service appeal was instituted on 08-10-2018 before this Honorable Tribunal 
against the impugned order dated 18-09-2018 of the Respondent No.4 whereby, he upheld the 
order dated 05-09-2014 of the Respondent No.2 to the extent of maintaining the major penalty 
of removal from service against the appellant & a copy whereof is Annexure-A,

2. That aggrieved from the order dated 05-09-2014 of the Respondent No.2, the appellant has filed 
a Departmental appeal to the Respondent No.4 for setting aside the impugned order of the DEO 
(M) Peshawar but the same has been rejected vide Notification dated 18-09-2018 by the 
Respondent No.4 after observing all the codal formalities by maintaining the impugned order 
dated 05-09-2014 of the DEO (M) Peshawar on the grounds being legally competent & 
whereof is Annexure-B.

?•

I a copy

3. That aggrieved from the orders & Notifications dated 05-08-2014 & 18-09-2018 of the DEO 
(M) Peshawar Director E&SE Khyber Pakhtunkhwa Peshawar respectively, the appellant has 
filed the titled case before this Honorable Tribunal with the prayer for setting aside the 
impugned orders & Notification of the Respondent Department along with his re-instatement in 
service against the senior clerk post & a copy of the main service appeal is Annexure-C.r

4. That the Respondent Department was put on Notice for the submission of Joint Para wise 
Comments which was submitted accordingly by contesting the titled case on both factual & 
legal grounds & finally theii

r was decided vide Judgment dated 25-10-2019 by setting aside 
tlie impugned orders & Notifications dated 05-09-2014 & 18-09-2018 of the Respondent No.2 
& 4 with the directions to conduct De-nove inquiry & to the matter under the provision of E&D 
Rules 2011 within a period of 90 days with further observations that the issue of back benefits 
of the appellant will be subject to the outcome of the De-nove inquiry & Copies of the Joint 
Para Wise Comments & Judgment dated 25-10-2019 are Annexure D & E.

case

5. That in compliance of the Judgment dated 25-10-2019 of this Honorable„ , --- Tribunal the
Respondent Department has conducted De-nove inquiry vide Notification No.2252-56 dated
24-12-2019 through the Principal GHS Nanak Pura District Peshawar who submitted inquiry 
leport vide his office letter No.452 dated 06-01-2020 which was observed as mis directed & 
even against the facts & circumstances of the case ,hence, declared null & void under sub-rule 
6 rule 14 of E&D rules 2011 by the Respondent No.4 by nominating another inquiry committee 
through the DEO (M) Nowshera vide Notification/Corrigendum No.2012-20' dated 04-12-2020 
who submitted isi inquiry report on dated 30-11-2020 with the observation that the appellant has 
not perfumed his official duty w.e.f 01-10-2014 to 30-06-2020 against the Senior Clerk post 
hence, the intervening period may be treated as EOL & a copy of the cited Rules, Notification 
dated 24-12-2019, inquiry report dated 06-01-2020, corrigendum order dated 04-12-2020 & 
inquiiy report of the DEO (M) Nowshera are Annexures-F, G, H, I & K.

4^

-i-:

6. That m the meantime, the appellant has filed an Execution Petition No.64/2020 under the above 
said titled before this Honorable Bench for the implementation of the Judgment dated 25-10- 
2019 & was fixed for implementation report on dated 21-12-2020 & a copy of the order sheet 
dated 21-12-2020 is available on Judicial file for ready reference.

i.;
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f That incompliance of the Judgment dated 25-10-2019 of this Honorable Tribunal, the 
7' Respondent No.4/Diretor E&SE Khyber Pakhtunkhwa Peshawar after considering the facts & 

circumstances of the case along with consulting the inquiry report of the DEO (M) Nowshera 
has made the appellant not entitled for the grant of back service benefits w.e.f. 01-10-2014 to 
30-06-2020 on the ainalogy of question of Law & facts of no duty & no Pay passed by this 
Honorable Tribunal as well as the august Supreme Court of Pakistan & a copy of the 
Notification to the extent of compliance report is Annexure-L.

;■

W

Therefore, in view of the above made submissions, this Honorable Bench 
may very graciously be pleased to deem the judgment dated 25-10-2019 of this Tribunal to 
has been implemented in its true letter & sprite by the Respondent Department with the 
additional submission that the titled petition may kindly be disposed of in favor of the 
Respondent Department in the interest of Justice please.
Dated: 23/12/2020.IIw# fell'DI

E&SE Dfepartment Khyber 
Pakhtunkhwa, Peshawar. 
(Respondents No: 1-4)

•*

■■im

AFFIDAVIT

I. Hayat Khan Asstt: Director (Litigation-ID E&SE Department 
Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the 
contents of the instant brief case history in the titled case/application are true & 
correct to the best of my knowledge & belief

1^

■■ W
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■
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OFFICE OF THE DISTRICT EDUCATION OFFICER (MAI FI Pt-^HAWAR 

ilOMPULSORYRETI RE M ENT:-

- /(
1118(' I

V

Whereas absence report was received from the principal GHSS No.4

Ali J/Clerk 

No.63

Kakshal Peshawar city against Mr.Mushtaq vide his Memo No,47 

dated; 13/06/2013da(ed:22/05/2013 No.53,dated;29/05/2013 and No,71
dated:24/06/2013.

Whereas the principal was 
No.430,dated:06/07/2013 to furnish latest information 

concerned

directed vide this office memo 

regarding absence of the official

Whereas the principal-GHSS No.4 Kakshal Peshawar city has confirmed the 
absence of the offidial frdm-1.8/05/20l5 vide his rherh'd No.99 dated:22/11/2013 

Whereas Show Cause Notice ' 

principal GhISS No.4 Kakshal Peshawar 

dated:12/02/2014 duly acknowledged by him on 18/02/2014.

Whereas .the,,reply to .'show cause notice dated 19/02/2014

was served on the official concerned thorugh

No;3187city vide this".' office Memo

was received in
this,office.

Whereas an inquiry was conduclerl through the principai GHSS Hazar Khwani 

Peshawar in compliance with notification issued in this regard vide Endst No-6049.51 

dated:27/03/2014. . . '

Whereas the inquiry officer'recommended, for imposing of major penalty ( 
Compulsory Retirment.) vide his report No.160dated;15/05/2014.

And whereas I ^Mr.Sharif .Gul I 

pleased to impose major penalty ( Compulsory Retirment )

KPK Govt Servahtsi(E&D)^Rules:201dA^:ei;1;8/05/2^
The pay of the official concerned of the- absence period 

and copy of challan be furnisheddo this office for reference

DEO(M) Peshawar being competent authority

under Rules 4(b) (ii) of Govt of
am

should be recovered
and record.

( Sharif Gul)
District Education Officer, 
(Male) Peshawar.

■/^ ___^.^ADated Peshawar the

Copy for information and necessary action to tlie^- 
Accountant General Khyber Pakhtunkhwa Peshawar 

2 Director E&SE KPK Peshawar. -
3. Principal GHSS No,4 Kakshal-Peshawar city for 

the official concerned, 
y4. Official Concerned. ■

Endst: No.
/20.14

1.

strict compliance regarding recovery from

l\
■J

^4

Deputy District Education Officer, 
(Male) Peshawar,

[



■Directorate of blementary & Secoridary j^ru^itidfl kHvber Pakhtunkhwa, Peshawar
i

iNJOTiFiCATION
■;.

WHEHliAS, on finality of disciplinary proceedings under Khyber Pakhtunkhwa E&D Rules-20ll major 

penalty of Computsory retirement from service was imposed upon Mr. Mushtaq Ali, Ex-Junior Clerk GHSS No. 4 

Kakshal Peshawar city by the DEO (Mj'Peshawar vide IsloLificalion No. 729-32 dated 5.9.2014,

lork filed a departmental appeal-dated 30.9.2014 & .•AND Wl-lEl^EAS, the said aggrievr^ci 

8..12.2014 to the Director E&SE Khybc.^ i'nvhL-.wnnr.vri Peshawar (appellate Authority) for redressal of his

grievances/reinstaternent in service.

AND WHEREAS, the appellant Siled ;i .rei vico appeal No. 438/2017 before the Khyber Pakhtunkhwa 

service Tribunal Peshawar.

AND WHEREAS, the operative part of the; judgment dated 10.7.2018 contains the following remarks.

“In the stated circuinsx.inces this Tribunal is constrained to issue directions

to the appellate authority (rGSpondeid No. 4) to decide the departmental appeal filed by the

■ Lriis judgment"appellant within two months .v.t H'.e 

AND WHEREAS, in pursuance oi ihc-i lufignv.in. dated 10.07.2018 and Section 17 read with sub rule (1) &

(2) of the E&D Rules-2011 the appellate authority called for the record of the case and comments from the 

concerned DEO vide letter No. 3030'dated 27.1.2018 lor consideration of the appeal.

AND WHEREAS, the DEO concerned^lacJ provided the requisite record/comments accordingly vide his 

letter No, 4984 dated 6.9.2016 describing i.h.e roa:-.(.:t/circumstance.s under which the appellant was compulsory 

retired (rorn service after fulfillment of cosJed ior u.-.c-ies.

AND WHEREAS, to know the iacu:;.! the-Director f&SE (appellate authority) ordered an

Scrutiny Comiriiitoe vide No'iification No. 'IS-.liv: i.r,, urji.ecj 29.8.2018 to examine the appeal in light of record 

provided by the DEO (Mj Peshawar.

AND WHEREAS, consequent upon peru.sal of relevant record, reason and circumstances by the 

appellate authority under which Mr, Mu.shl.aq Aii, lix -Junior Clerk GHSS No. 4 Kakshal Peshawar city (appellant) 

was Compuisory I'etircd, the appeal submi! tcri.i bv Die aforesaid Ex-Junior Clerk for reinstatement was not found 

tenable by tin-; Scrutiny Committee conslii>.:if::' : putpo.se.

NOW, ri-lEREFORE, in exercise of ■!■-. .•../•er.s conferred under Section-17 rule (2) (a) of Khyber 

Pakhtunkhwa Government Servants (Eiiicic-mcv <•, a scipline) Rules-203.1, the Director E&SE/appellate authority 

"uphold the order of Major penalty and reject appeal" lodged by Mr, Mushtaq Aii, Ex-Junior Cierk GHSS Kakshal 

District Peshawar (appellant) ^ .

DIRECTOR
Elementary & Secondary Education • 
Khyber Pakhtunkhwa, PestTawar

/E.No. /A-23/MS/;!pric:;;, C'.' i.s
Copy oi the above is iorwarded lor in find n/action to the:- ^ / .

Registrar Khyber Pakhtunkhwa Service '! i inui'. war w,/ to Service Appeal No.,438/2017.
2- Deputy Director (Litigation) Local Office.
3- District Education Officer (Male) Peshawar.
4- DEO (Male) Battagram.
5- Appellant concerned-
6- PA to the Director E&SE Khyber Pakhtunkhvra i’e.shavw.ai.

Endst: No. Dared I’osn.awar the LQ18.

.1.

irector (Admn)
l-'&SI-i, Khytrer Pakhtunkhwa, Peytaa^ar

As s i s tl

'.'•'l -ci:;-. Uihiv'Oij.'ikK']; .vliiii.(w.utl<i.'-insi;iioiiii.Til'-.ik;|'.'-.-k'<l ,;i ■ 'ii'-.'
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-f •• BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Service Appeal Noi^^/2018
-F •

Mushtaq Ali S/o Abdul Ghani R/o Musazai, Gul Abad, 
Inqilab Road, Peshawar, Senior Clerk District Education 

Office (M), Battagram

Appellant
VERSUS

1. The Secretary Elementary & Secondary Education, 
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

2. District Education Officer (M) Peshawar, Hashtnagri 

Peshawar,

3. District Education Officer (M) Battagram 

Battagram.

4. Director Elementary ,85 Secondary Education, 

Khyber Pakhtunkhwa, Firdous Chowk Peshawar

............. Respondents

Bazar,

/
APPEAL UNDER SECTION 4 OF KPK SERVICE 
TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED 
OFFICE ORDER ENDST 

T f 23 / MS / APPEAL/ MUSHTAQ
NO. 1S05- lO/F.NO / A-

, DATED
18.09.2018 OF RESPONDENT N0.4 (DIRECTOR 
ELEMENTARY & SECONDARY 
KHYBER PAKHTUNKHWA,

ALI't.i:

EDUCATION, 
FIRDOUS CHOWK 

PESHAWAR) WHEREBY HE UPHOLD THE ORDER 
OF MAJOR PENALTY IMPOSED BY RESPONDENT 
NO.2 (DISTRICT EDUCATION

v.*;, ;

OFFICER (M) 
PESHAWAR, HASHTNAGRI, PESHAWAR) ENDST 
N0.729-32/DATED PESHAWAR THE 05.09.2014 
AND REJECTED THE 

APPELLANT FOR NO LEGAL REASON.
APPEAL OF' THE
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PRAYER:-

ON ACCEPTANCE OF INSTANT APPEAL. THIS
HON^BLE TRIBUNAL WOULD BE PLEASED TO
SET ASIDE THE OFFICE ORDER ENDST N0.729-
32/DATED PESHAWAR THE 05,09.2014 AND

NO.1505-10/F.NO/A-23/MS/APPEAL/
MUSHTAO ALI DATED 18.09,2018 OF THE

■i

ENDST
i
I APPELLANT AND REINSTATE THE APPELLANT

TO HIS POST AND DUTIES WITH ALL BACKI

BENEFITS.
■!

1
■1 Respectfully Sheweth;-

. Brief Facts of the case are as under:-

l.That the appellant has been serving Education 
Department from last 29 years, presently posted 
as senior Clerk in the office of Respondent No.3 
since 20.05.2014. (Copy of posting and 
promotion orders are attached as Annexure 
“A”).1

2. That on 05.09.2014, the respondent No.2 issued 
mercilessly compulsory retirement order of 
appellant on ground of absence from 18:05.2013.
(Copy of order of compulsory retirement is 
attached as Annexure “B”),!

■i
3. That appellant has been suffered from HCV 

seriously and had submitted an application for 
leave on medical ground from 18.05.2013 to 
18.01.2014, which was duly forwarded by 
principal to the EDO & (E&S) Peshawar. -The 
appellant remained in hospital for treatment from 
18.05.2013 to 31.05.2013, (Photo Copies of 
application and medical certificate are 
attached as Annexure “C” & “D”).

i

I
.■i

4. That the appellant during his medical leave 
period also remained in jail for 4 months from 
27th 2013 20th November 2013 U/S 489-F 

PPC. (Copy of FIR, Application, Certificate are 
attached as Annexure D-1 to P-3”).

I
Id

5
i
• .I
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subsequent inquiry the appellant had 
absent from

never been
service. The withdrawal of the 

promotion order is illegal, unlawful and against 
the facts. On the ignition of second inquiry and 
y setting aside the finding of the first inquiry 
the impugned orders should have been
withdrawn according to rules, but against the in 
flagrant violation of rules the impugned orders 

were kept operative. (Copies of Application 
re-inquiry dated 22.07.2015 subsequent
inquiry report of record of attendance, charge
report, LPC, duty certificate other relevant 
Gocuments

■Mf'
#■

for

are attached as Annexure “G”).

9. That on 01.02.2017 the appellant again filed a 
departmental appeal before the 
for his reinstatement but the 
heed to said

respondent No.4 
respondent paid

I'epi'osentation/appeal, hence the 
appellant approached ' this Honhle 
Tribunal. (Copy of 
dated 01.02.2017

no

Service
of appeal 

as Annexure
representation 

is attached

10. That^ 10.07.20.18 this Honhle
Tribunal disposed off the above mentioned 
with directions to

Service 
appeal

. respondent No.4/appellate
authority to decide the departmental appeal filed 
by the appellant within 2 months of the receipt of 
pe judgment. (Copy of the grounds of appeal 

judgment and order sheet dated 10.07.2018 
are attached as Annexure “F" .

11. That on 18.09.2018 the 
illegally and unlawfully dismissed 
the appellant. (Copy
18.09.2018 i

respondent No.*4 
the appeal of
order dated 

is attached as Annexure “J”).
of the

12. appellant feeling aggrieved by 
office order Endst No. 1505-10/F.No/A- 
23/MS/Appeal/Mushtaq Ali dated 18.09.2018 

passed'by Respondent No.4 and office order dated 
05.09.2014 passed by Respondent No.2 is filing
the instant appeal on the following grounds inter 
alia;

the
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-r GROUNDS;-
ate: ' '

A. That the impugned office orders Endst No.729- 
32/Dated Peshawar the 05.09.2014 and Endst 
No. 1505-10/F.No/A-23/MS/Appeal/Mushtaq 
Ali dated 18.09.2018 against the appellant is 
illegal, unlawful, without jurisdiction/lawful 
authority and hence not maintainable.

r.

B.That on 05.09.2914, the respondent No.2 
issued mercilessly compulsoty retirement order 
of appellant on ground of absence from 
18.05.2013 but the period of absence has not 
been specifically shown.

C.That the department initiated
unlawful, and ex-Parte form^ inquiry against 
the appellant and the inquiry officer in fill-in- 
the-blank

illegal,an

without providing
opportunity to appellant for his defense or for 
explaining his position, even no opportunity 
was given to the appellant to face and cross 
examined the witnesses etc,, or the produced 
hiswitnesses along with documents etc.

manner

D.That no inquiry as according to the prescribed 
ruled, has been conducted by the inquiry 
officer, however, the appellant has been 
punished as a result of a summary trial 
without proving any allegation against the 
appellant as have been leveled in the Show 
Cause Notice.

E.That neither any witness has been produced 
against the appellant nor the appellant has 
allowed to cross examine any of the witnesses, 
hence the appellant has not been given a fair 
chance of hearing and he has been condemned 
unheard.

F. That the appellant has never committed any
misconduct and he is innocent, nothing has 
been proved against the appellant in the whole 
process/procedure under the E&D rules and is
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liable to be reinstated back to his service with 
all back benefits.

G. That the subsequent inquiry has proved that 
the appellant had never been absent from his 
duty but he had remained in jail for some; time 
and was acquitted from the charge. The 
withdrawal of the promotion order is illegal, 
unlawful and against the facts. On the ignition 
of second inquiry and by setting aside the 
finding of the first inquiry, the impugned 
orders should have been withdrawn according 
to rules, but again the in flagrant violation of 
rules the impugned orders were kept operative. 
The respondent No.4 failed to appreciate the 
said subsequent inquiry conducted by Mr Saif 
Ur Rehman (Princip^/Inquiry Officer).

H.That it is pertinent to mention here the 
respondent No.4 has also failed to pass any
findings on subsequent inquiry, moreover, the 
office order dated 18.09.2018 is against law 
facts and the said subsequent inquiry hence 
not maintainable.

I. That the respondent No.4 have also violated 
the order/direction dated 10.07,2018 given by 
this Hon’ble Service Tribunal.

J. That the Respondent No.4 even in his order 
dated 18.09.2018 neither discussed the inquiry 
report of Mr Saif Ur Rehman (Principal/Inquiry 
Officer) nor giving any adverse findings on the 
said subsequent inquiry so the office order 
dated 18.09.2018 passed by Respondent No.4 
is against law, facts and record of the case.

K. That there is major contradiction in the 
disputed inquiry report. And the appellant 
in service and he took their re-leaving chit, 
salary, allowance & LPC etc during his service ( 
as the respondents allepd his absence) but the 
appellant was in continuation of his

was

service,
hence inquiry report in compulsory retirement
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is based on 
maintainable.

L. That both the above mentioned inquiry Reports 
contradicts each other.

M. That the appellant was not a habitual 
absentee, he regularly performed his duty and 
has never been guilty of any misconduct.

N. That the -entire available record nullifies 
charge.

malafide which IS not

>-•

r-r;

the

O.That appellant has been suffered from- HCV
seriously and had submitted an application for 
leave on medical ground from 18.05.2013 
18.01.2014m which was duly forwarded by 
pnncipal to the EDO (E&S)- Peshawar The 
appellant remained in hospital for treatment 
from 18.0^2013 to 31.05.2013.

to

P. That the respondent No.2 has traversed his. 
jurisdiction to issue the compulsory retirement 
order dated 05.09.2014 the appellant who 
been transferred to the office of respondent 

0.3 on 28.05.2014. the appellant was no more 
under the service of respondent No.2.

has

Q. That the impugned order is void ab-initio and 
Without jurisdiction and in 
fundamental rights guaranteed by 
of Islamic Republic of Pakistan, 1973,

R. That there

violation 
constitution

of

disciplinaiy proceedings 
against the appellant since 20.05.2014, 
Departmental Promotion Committee promoted 
the appellant from the post of Junior Clerk to 
the post of senior clerk with due consideration 
of the unblemished and clear service record of 
the appellant and he was promotion from 
Peshawar to Battagram against the vacant post 
of Senior Clerk.

were no
i

the
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Jsii^'" 23/MS/Appeal/Mushtaq 

18.09.2018 of the appellant and reinstate 

the appellant to his post and duties with all 

back benefits.

Ali dated

P
'i; Any other relief may also be granted in 

favour of appellant which deems
fS--;. •

fit in

circumstances of the case/^
\>

Appellant
Through

Akhutxzadk^Syed Pervez
Advocate, High Court 
Peshawar

Dated:- 06.10.2018

I
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i?•,- J!'V-^ORE the service tribunal KHYBER PAKHTTnvTfTTWA

■ .Jl' SERVICE APPEAL NO.3228/201S .■/-•

ms Mushtaq Ali Ex. Junior Clerk, Appellant»■

V/S

Secretary Education EtcA Respondent
*

MPLY ON BEHALF OF RESPONDENTSr-•V'

Respectively Sheweth:

The Respondents submits bellow:
preliminary OBJECTIONS:

That the Appellant has got no cause of action /locus standi.
2. That the Appellant has concealed material facts from this Hon,ble Tribunal, 
j. that the; Appellant has been estopped by.,his

appeal before this Hon’ble Tribunal.
4. That the instant Appeal is badly time barred.
3. That the instant Appeal is not maintainable in its present form.-
6.. That the instant Appeal is bad for mis-joincier and non-joinder for the 

parties.
7. That the Appellant has not come with clean hands to this Hon’ble Tribunal. 
0. i hat the instant Appeal is barred by law.

ON FACTS.

1.

m
own conduct to file the, instant

necessary

1. That Para No.l is coirect to the extent that the appellant was Ex-Employee of 

heLe denIS" “d misleading,

were so many complaints lodged against theMoreover, there
Appellant.

Furthermore, the Appellant intentionally remained absent from'duty 
he was compulsorily retired from his 

No.729-32 dated 05-09-2014.
(Complaints/ compulsory retirement order attached as Annex 

2. That Para No.2 is
retired from his

and
service vide DEO (M) Peshawar Endst:

: A&B)
correct to the extentdhat the appellant has been compulsory 

service on the ground of habitual absenteeism and misconduct
after adopting proper procedure. 
(Absentee report is attached as Annex: C) 

3. That Para No.3 is i- incorrect, misleading and against material facts, hence denied 
Moreover, the application of the Appellant regarding leave

is fake and bogus

V.'V .ii.Ai'iiiViiiy.ii,.2'.
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/d there is no official record of the application in question, neither was any 

.^ledical leave sanctioned to the appellant.
/ lhat in reply to Para No.4', it is submitted that the Appellant neither informed 

/ the Respradent nor 'the Principal of concerned school GHSS No.4 Peshawar 
,/ regardingAis imprisonment in jail, furthermore, the Respondents fulfill all the 

, codal formalities within the limits

</■

/m
r..■I

f

-#
iP / of rules and regulation before the compulsory 

retirement of the appellant from service hence Para No.4 is incorrect and 
denied.

/

M
{

F-. ■ • 5. That Para No.5 is incorrect, misleading and against the facts the promotion
order of the appellant to senior clerk has been withdrawn /cancelled from the 
date of issuance

r

/

dated 28-05-2014 by the Respondent No.04 vide letter 
No.6145-52 dated 17-09-2014 observing all the codel formalities.'
(Copy of withdrawal order is attached as Annex: D)

6. That Para No. 6 is incorrect and denied. The respondent initiated proper
departmental proceeding against the appellant. The respondent issued show 
cause

on

g

notice to the appellant and his replyi unsatisfactory and against the 
ground reality. Moreover, the respondent conducts inquiry in light of the said
inquiry report from service. Furthermore the appellant was involved in 
embezzlement of Rs.280000/- and the

wasg

Scime amount has been deducted from
him.
(Copy of show cause notice, inquiry & embezzlement order 

Annex: E, F t&G)
7. That Para No.7 pertains to Court record.

That Para No.8 also pertains to record while 
given in the above Para.

9. That Para No.9 pertains to record.
10. That Para No. X0 pertains to record.
1 l.That Para No.l 1 is incon'ect, misleading and against the facts. The Respondent 

No.4 acted according to law, rules and policy.
12.That Para No. 12 is incorrect, misleading and against the facts. The appellant has 

no cause of action to filed the instant appeal.

are attached as

'i
■!

J 8. rest of the Para reply has been
■i

j
i

GROUNDS

A. That Ground-A is incorrect and denied. ■ 
Rules and regulation.

B. That Ground-B is incorrect and denied, 
above Para of facts.

The Respondent acted according to law,

The detail reply has been given in the

c. That Ground-C is incorrect ad misleading and against the facts. The inquiry 

proceeding was according to law.
D. ^at Ground-D is incorrect and against the facts. The Respondent adopted all 

the codal fomialities under the prescribed mles.
E. That Ground-D is incon-ect and misleading. All the proceeding has been done in 

the light of solid material facts.
F. That the details reply of Ground-F is given in the facts Para.
G. That Ground-G is incoixect. The reply has been given in the above facts Para.
H. That Ground-H is incorrect, misleading and against the facts.



/
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/
■yit Ground-I is incorrect, misleading and against the facts.
AbX Ground-I is incorrect, misleading and against the facts. The detail reply is 

/given in the above Para of.facts.'
/ Grounric is incorrect, misleading and against the facts. The detail reply is 

/ given in the above Para of facts.
/ L. That Ground-L is pertains to record.

/ M.That Ground-M is. incorrect, it is submitted that the appellant intentionally 

absent from his duty due to this reason he was compulsory retired &om his 

duty. Moreover, the detail reply has been given in facts Para No.2.
N. That Ground-N is incorrect and misleading.
O. That Ground-0 is incorrect, it is submitted that the application regarding leave 

is falce and bogus and there is no official record of the application in question.
P. That Ground-P is incorrect. The detail reply has been given in the facts Para.
Q. That Ground-Q is incorrect and denied. The order of the respondent is 

according to law and rules.
R. That Ground-R has already discussed in the facts Para.
S. That Ground-S is incorrect and denied. The Respondent fulfilled all the codel 

formalities.
T. That Ground-T is incorrect and misleading all the proceeding has done 

according to rules and law.
U. That Ground-U is incorrect and denied the respondents 

according to law.
That the reply of Ground-V has been already given in the facts Para.

W.That respondent seeks leave of this Hon’ble Tribunal to raise additional ground 

at the time of arguments.

It is therefore, very humbly prayed that on acceptance of this reply, the 
instant appeal may very kindly be dismissed with cost.

/:
/

are bound to act

-.V.

>■

(E &Sjt) ICPK Peshawar
district Education Officer 

(Male) Peshawar^

'-^j^^cretary,
(E &SE) KPK Peshawar

v
h.'.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAT .

PESHAWAR/©
/ .
/ • 'j>•'

/r
SERVICE APPEAL NO. 1228/2018

Date of institution ... 08.10.2018 
Date of judgment ... 25.10.2019

Mushtaq Ali S/o Abdul Gahani R/o Musazai, Gul Abad,
Inqilab Road, Peshawar, Senior Clerk District Education Officer (M) 
Battagram. (Appellant)

VERSUS

1. The Secretary Elementary & Secondary Education, Khyber Palditunkhwa Civil 
Secretariat, Peshawar.
Distiict Education Officer (M) Peshawar, Hashtnagri, Peshawar.
District Education Officer (M) Battagram Bazar, Battagram.
Director Elementary & Secondary Education, Khyber Pakhtunkhwa, Firdous 
Chowk Peshawar.

2.

4.

(Respondents)

: appeal UNDER SECTION-4 OF KT-TYBRR PAKHTirNfKRWA 
SERVICE TRIBUNAL ACT. 1974 AGAINST THE. IMPUGNF.D 
office ORDER ENDST NO, 1505-10/P.NO/A-23/MS/APPKAT, 

> mushtaq ALI DATED 18.09.2018 OF RESPONDENT NO 
, 4(DIRECT0R ELEMENTARY & SECONDARY RPUCATION.

KHYBER------PAICHTLTNKHWA^ FIRDOUS
PESHAWAR) WHEREBY HE UPHOTD THE OPORR OF 
MAJOR PENALTY IMPOSED BY RESPONOF.^JT 

t .(DISTRICT—EDUCATION OFFICER (M) PESHAWAR
hashtnagri. PESHAWAR) ENDST NO. 729-32/DATED 

' PESHAWAR THE 05.09.2014 AND REJECTED THE APPFAT 
OF the appellant for no LEGAT, REASn-KT

N
NO. 2

I •

Mr. Akhunzada Syed Pervez, Advocate
Mr. Kabirullah Khattak, Additional Advocate General

For appellant. 
For respondents.

Mr. MUHAMMAD AMIN KHAN KUIYDI 
MR. HUSSAIN SFIAH .. MEMBER (JUDICIAL)

.. MEMBER (EXECUTIVE)

JUDGMENT

MUHAMMAD AMIN KHAN KLP4DT. MEMPFP- . Counsel for the

appellant and Mr. Kabirullah Khattak, Additional Advocate General alongwith

- Mr. Arshed All, ADO for the respondents present. Arguments heard mid record 

perused.
fe
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Brief facts of the case as per present service appeal are that the appellant

was serving as Senior Clerk in Education Department. . He was imposed major•:>

penalty of compulsory retirement vide order dated 05.09.2014 on the allegation

of absence from duty by the competent authority. The appellant after availing

departmental remedy, filed service appeal before tliis Tribunal and after hearing

arguments this Tribunal issued direction to the appellate authority (Respondent 

No. 4 i.e Direction Elementary & Secondary Education, Khyber Pakhtunkhwa)
1
1to decide the departmental appeal filed by the appellant within two months of

fthe receipt of copy of judgment vide detailed judgment dated 10.07.2018. The

departmental authority rejected/dismissed the departmental appeal vide order 

datedTS.09.2018 and thereafter, the appellant filed the present service appeal

on 08.10.2018.

Respondents were summoned who contested the appeal by filing of 

written reply/comments.

3.

K

4. Learned counsel for the appellant contended that the appellant 

serving, as Senior Clerk in Education Department. It was further contended that

was

the appellant was involved in criminal case vide FIR No. 304 dated 23.03.2013

under section 489-F PPC Police Station Takht Bahi. It was further contended

that the absence of the appellant was not intentional/deliberate but the same was

due to involvement of the appellant in the .aforesaid criminal case. It was further 

contended that neither absence period has been mentioned by the competent 

authority in the impugned order nor by the departmental authority in the order 

of departmental appeal. It was further contended that neither charge sheet, 

statement of allegation was framed or served upon the appellant nor proper 

inquiry was conducted nor the appellant was provided opportunity of personal 

hearing and defence nor any absence notice was issued to the appellant at his 

home address nor any absence notice/show-cause notice was advertised in two

newspapers as required under rule-9 of Government Servants. (Efficiency &
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Discipline) Rules, 2011 therefore, the appellant was condemned unheard which 

has rendered the whole proceeding illegal and liable to be set-aside and prayed

for acceptance of appeal.

On the other hand, learned Additional Advocate General for the5.

respondents opposed the contention of learned counsel for the appellant and 

contended that the appellant remained absent with effect from 18.05.2013 till

•> the impugned order dated 05.09.2014 without permission of lawful authority. It

was, further contended that a proper show-cause notice was issued to the

appellant which was also received by the appellant on 18.02.2014 as reveled

from the copy of show-cause notice but the appellant could not satisfy the

competent authority and the Principal of Govermuent Higher Secondary School 

Hazar Khawani Peshawar recommended for compulsory retirement from 

service vide inquiry report dated 15.05.2014 therefore, it was vehemently 

contended that after fulfilling all the codal fonnalities, the appellant was rightly 

imposed major penalty of compulsory retirement and prayed for dismissal of
“I

appeal.

Perusal of the record reveals that the appellant was serving as Senior6.

Clerk in Education Department. The record further reveals that tlie appellant

was involved in the aforesaid criminal case due to which the appellant remained

absent from duty with effect from 18.05.2013. The record further reveals that

the appellant was .imposed major penalty of compulsory retirement by the

competent authority i.e District Education Officer Male Peshawar vide order

dated 05.09.2014. The record further reveals that the appellant filed

departmental appeal against the impugned order dated 05.09.2014 but the same

was not responded by the departmental authority within the stipulated period 

therefore, the appellant filed Service Appeal before this Tribunal. The record 

further reveals that this Tribunal disposed off the service appeal of the appellant
■it

and directed the departmental authority to decide the departmental appeal filed



i
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by the appellant within two months of the receipt of copy of judgment vide 

detailed Judgment dated 10.07.2018. The record further reveals that 

depaitmental authority also dismissed the departmental appeal of the appellant 

vide order dated 18.09.2018 and thereafter, the appellant filed the 

service appeal on 08.10.2018. The record further reveals that the appellant 

imposed major penalty of compulsory retirement on the allegation of absence

r
1
ithe * <:I

fpresent

S-was 1
s

^ from duty but neither charge sheet, statement of allegation was framed or served 

upon the appellant nor ;•
proper inquiry was conducted nor the appellant 

provided opportunity of personal hearing and defence. The

was

rrecord further

reveals that the competent authority has issued only a*' show-cause notice 

undated to the appellant for the absence with effect from 18.05.2013 which
f

was
t

received to the appellant on 18.02.2014 and after issuing the show-cause notice. i
1

«
the appellant was imposed major penalty of compulsory retirement vide order 

dared 05.09.2014 but neither regular inquiry was dispensed by the competent 
^ ^ authority in the aforesaid show-

f

cause notice nor any reason for dispensing a 

^'^Sular inquiry was mentioned in the said show-cause notice. The record further 

reveals that the aforesaid show-cause notice was received by the appellant on

18.02.2014 as revealed from the copy of show-cause notice available 

record but a fact finding inquiry was conducted by the Principal of Government

on the

Higher Secondary School Hazar Khawani Peshawar on 15.05.2014 after issuing 

a show-cause notice which itself speak that the said^ fact finding inquiry is 

against the rules as the competent authority required to first initiate proper 

inquiry including charge sheet, statement of allegation against the appellant and 

thereafter, if the appellant was proved guilty than he would have issued a show- '

was

notice for the absence period but the inquiry officer has submitted inquiry

notice therefore, the whole proceeding is 

partially accept the appeal, set- 

aside the impugned order, reinstate the appellant' into service and direct the

cause

report after the aforesaid show-cause

illegal and liable to be set-aside. As such, we
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respondent-department to conduct de-novo inquiry in the mode and manners 

prescribed under Government Servants (Efficiency & Discipline) Rules, 2011 

strictly in accordance with law within a period of 90 days from the date of 

receipt of copy of this judgment. The issue of back benefits will be subject to 

■the outcome of de-novo inquiry. Parties are left to bear their own costs. File be 

consigned to the record room.

. /
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iANNOUNCED
25.10.2019

1.(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER f

(HUSSAIN SFIAH) 
MEMBER f
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SERVICE APPEAL NQ. 1228/2018 k-

D.t.of iustitulion;.'.,/: ■ 08,1^2018 
Dat^ of judgment .,;; 25,10.2019 ,.
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W.RSTJS

& Secondary Education, Khyber Pakivfa^

,Hashtiiagri,'Peshawar.- 
1 Bazar’, Battagram: -,

1
> Civilii

The Secretary Elementary
,2. “EtoatSffioer(VO^» 

3. District Education' 0
4;- Director Elementary 

Chow.lc Peshawar. •

. 1,
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.1 ---------------------- ---------

MUHAMMAD AMIH KHA-N KUNDI
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. He was'iitiposed majo) \Senior Clerk igEducation Department.

ent vid& order datedtS .09,2014 on' the allegatioi
was serving as

\
penalty of compulsory retirem \

, The appell^t.Vftep ayaUin^
■ of absence from duV7.by the competent auUiority

ice appeal before this Tribtinal and .after hearing
departmental remedy, filed service

ellate authority '.(Responden-
arguments this Tribunal issued direction to the app

NO 4 ieDirectioaElemerrthry bbSedondary Education, PrybefPalchhrnkh^

to decide the departmental pppeal filedby the. appellant yvithin two months ol 

recetpt of copy of judgment vide ■detailed judgment dated The

departmental' authority reiected/dismissed:the -departmentah appeal yrde order

,g.09p20I8 and thereafter, the-appellant filed the present seryrce appeal

the

dated'

on 08.10,2018.
of'Respondents were summoned who contested the appeal .by. filing

"3.

•written 1-eply/commeirts. , •
Learned counsel for the appellant contended feat, the appeUarrt

Senior Gletk in EducatronDepartment. It was'farther corrtended that

vide'FIR No.'304'dated;23 ■03.20 H

It was- further contended 

not-intentional/deliberate b.ut die same was

\
was

' 5 4
serving as

'4'' ^nvnive.din criminaV_ca§ethe appellant was 

under section 

that the absence of the appellant was .

due to'involvement of the a

489-F PPG Police Station Taldrt Bahi

ppeUaiit in the aforesaid orii-niyi case.. It was further

" ' been mentioned, by, the competent

by thedepai'tmentaV authority,.-in the order

■ contended that .neither absence period has be

authority in .the impugned order nor

contended that meither chai’-ge sheet,tTTES'I’EDcf departmental appeal. It was' arther

frai-ned or -sei-ved-upon the appelianh nor-propel
•' statement of, allegation was

provided opportunity of personal

absence notice -was-issued to the appellant at his

advertised in two

inquiry was 
'wi VioDHribuQii, •

['e.dicvva.r

.conducted nor the appellant was

hearing'and defence nor any ao

absence notice/showr.cause notice-was
: ’.t home address nor, any

ffici'ency &as required under rule-.9 ■ of Goveriiment S ■antis •
newspapers.
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' Discipline) Rules;’2011 therefoix^the appellant;was coildemnedunl^eard'^^hic^
\

■ ;

pr:-^:-Si/ " ' \ rendered
the whole proceeding, illegal and liable-'to be set-aside and prayed

•
f

for acceptance' of appeal.

On the .Other hand, learned. Additional Advocate; General 'for the. 

opposed the contention of learned, courisel for .the appellant and 

contended that the appellant remained absent, with effect from 1M5^013 

the impugned order dated 05.09.2:014 .without pennission of lay/^authority.-

notice was'issued to .tha

\
•,?, 5.,

respondents
till

It .. .

further contended, that 'a proper show-cause 

appellant which. was;also received by the. appellant on., 18^02201£ as rev'elea 

of show-cause notice but; the appellant could, not satisfy hid 

competent authority and,the'Princip,al of G.ovenuTienfHighef .S.econdary Schodi 

Hazar Khawani Peshawar, recommended'^for ' compulsory ' retirement fr-OT|n 

' service vide'inquiry report dated i 5 ^^2[H4 therefore, fr vehemently

contended tliat after fulfilling all .the codal fonualities, the app'eilant was righfry 

imposed major penalty of-compuisory. retirement and pray'ed for dismissal lof

was

from the copy

P\
■ V

appeal,,.
S

Perusal of the record reveals that the appellant was'serving as Sepidr

m Clerk in Education Departnrent. The record furthei: reveals that the appellant

due to which the appellant remainecwas involved in the aforesaid criminal 

■absent from duty with, effect from 18.05.2013. The record, frir&er reveals tlia 

the appellant was'hnposed' major penalty of compulsory retirement by. tb 

competent auUiority i.e Distiict Education Officer. Male. Peshawar videhrd 

dated 05.09.2014. -The record furtlier. reveals tliat. the. appellant ;fil

case

. ' depai-tmental appeabagainst the impugned order dated 05.09.2014 but the

espbnded by the departmental autliority within stipulated per 

therefore, the appellant filed Service Appeal before this Tribunal. The rec 

further reveals that this'Tribunal disposed off the sei-vice appeal 'of the appe: 

and'directed the dep^tmentaV authority, to decide, the departme

3.a-

n'ttiSl'ED was not r

vV.2
^.1, -
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by 'the appellant within two,months- of.the receipt of copy of judgment vidt 

dated.'fo.07.2018.' The rdcord further .reveals that tht

■.j i
?•/

detailed judgment.

departmental authority , also dismissedfthe departmental appeal of the appellan • h
t!vide order dated 18:09.2018 ,and thereafter, the appellant filed,-the presen 

■ ■ service appeal,oh .08rtp.2018! The record further reveals that the-appellant 

imposed major penalty of cbrapul.sdry retirement on the allegation, of absence 

from duty but neitlier .charge sheet, -Statement of allegation was-.framed or served 

upon-the appellant nor'proper inquiry was^ conducted nor-the appellant was 

provided opportunity of personal hearing and defence. The. record further 

reveals that .-tire competent authority has issued only a show-cause notice 

undated to the appellant for the absence with effect from 18.05.2013 Which was, 

received to the appellant on. 18.02.201-4 and after issuing ftie -show-cause noticej 

the appellant was imposed major penalty of compulsory retirement, yide ordeil- 

dated 05.09.2014 but neither regular inquiry was dispensed by .the competent 

aiitliority in the aforesaid show-cause,-notice nor any reason for dispensing 

regular inquiry was .mentioned in the said show-cause notice. The record further 

reveals that the. aforesaid show-cause notice, was received by the appellant on
. ' -''v . '

18.02.2014 as revealed from the copy of show-cause notice available on-the 

record but a fact finding inquiry' was conducted by the Principal of Governmenr 

Higher Secondary School Hazar Khawani Peshawar.on 15.05.2014.after issuing 

■a show-cause notice which itself speak that the said fact finding'inquiry is

I
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•against the rules, as the .competent authority was required to first initiate propel 

inquiry including chargeisheet, statement of allegation against the' appell^t and 

7-Vi ItO- .tliereafter, if the appella# was proved guilty than he would-ha.ye issued, a.showi-. .

cause notice for tlie' absence period but the inquiry officer has' submitted inquiih' l 

report after the aforesaid show-cause, notice thereforCi the whole proceeding is 

illegal and liable to be set-aside, .As., such, we partially accept rtfie^ppeal, sert

ei'v/ee and direct the

:C:;r-..-'brrt^,ihu-.:n.5-iv/a 
' Se;-’./!Cc-'rribunal, . 

Pcsbawiir

1
V

i 1t •
a..side the imnuaned order, reinstate the apnellant ii^
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responcle!it-depai1:mentl.to conduct de-novo inquiry in the , mode'and liianneirs 

prescribed under Government Servants (Efficiency cS: Discinline) Rules, 2011

strictly in accordance v/ith law within, a period of 90."days from' the date of 

■ receipt of copy of this judgment. The issue of back benefits will be subject to. 

the outcome of de-novo inquiry. Parties areTeft to bear their own costs. File be 

consigned to the record room-.
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25.10.2019
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% OFFICE OF THE
PRINCIPAL G HS NANAK PORA PESHAWAR

CIl’Y ■

W\

No. / Principal/GHS Nanak 1‘ore/Enquiry /Mushtaq /SC / dated CK'’ Lc! /2020
To,

The District Education Officer 
(Male) Peshawar...

Subject;
Memo,.

SUBMISSION OF ENQUIRY REPORT

With reference to your office order Endstt No. 2252-56 dated;.24-12-2019.

Enclosed please Hnd herewith enquiry report in !l/o Mr. Mushtaq Ali Ex- Senior Clerk DEO (M) 
Battagram along with its enclosure for further necessary action please.
(Enclosed as above). r\

/
A7i-

(NAVEED 4KHTAR) 
Principal/Enquiry Officer BPS-18 

GHS Nanak Pora 
Peshawar

0

"T
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Of FICE OF THE PRINCIPAL GHS NANAK 

PURA. DISTRICT PESIhAWAR

1
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ENQUIRY REPORT IN SERVICE APPEAL NO. 1228/2018 IN R/0 MR .
MUSHTAQ AH EX-SENIOR CLERK OFFICE OF THE DEQ^M^ BATTAGRAM
INTRODUCTION:-

The undersigned has been appointed as enquiry Officerby the DEO(Male) 
Peshawarvide Order issued under Endst: No. 2252-56 dated ; 24-12-2019in pursuance of the 
decisiontof the Honorable Khyber Pakhtunkhwa Service Tribunal, Peshawar in Service Appeal 
No. 1228/2018with the following . _

1. The absence period i.e. 18-05-2013 to 12-2-2014

2. Promotion order from Junior Clerk to Senior Clerk

3. To enquire the whether the concerned officer/ officers signed countersigned the relevant 
papers pertaining to promotion of appellant to the post of.S/Clerk,

4. To examine the track record in education.department'.
I

HISTORY OF THE CASE.

In compliance with;the order issued by the wothy DEO(M) Peshawar the undersigned 
started the enquiry preceding and called Mr. Mushtaq Ali Ex-Senior Clerk to appear before the. 
enquiry officer on the date/time and venue so fixed on 28-12-2019.The undersigned studied all 
the relevant documents available on the record as well as judgment issued by the Honorable 
Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Having gone, through the record thoroughly, it was observed that the then Principal 
GHSS No.4 Kakshal, Pesljawar City submitted the absence report of the mentioned accused 

appellant wef 18-05-2013 to 12-02-2014 (09) Months. However Mr. Mushtaq Ali Ex-Junior Clerk 
GHSS No.4 Kakshal, Pesljawar City submitted his application for medical leave w.e.f 18-05- 
?.QJ 3_j:p_'i8-p 1-2014 (copy attached .) Furthermore, he was hospitalized and admitted at 
Khursheed Medical CenterJ & Surgical Hospital Peshawar w.e.f 18-05-2013 to 31-05-2013.He 

was discharged from Hospital on 31-05-2013 and the Doctors advised him for complete bed rest 
for 06 Month. A Questionnaire to this effect was served on him7copy attached) He replied to the 

said Questionnaireaccordingly. As per statement obtained from -iim, it was revealed that he was 
patient of Hepatitis “C“ Hence, he was not in position to perforn his duty.

After the thorough checking of his documents as well Original Service Book (copy 
attached) he was appointed as Junior Clerk in Elementary & Secondary Education Department 

l§rl2zl?86_vide Director E & SE Khyber Pakhtunkhwa Peshawar (copy attached) 
performed his duty regularlj w.e.f 15-12-1986 to 17-05-2013. As per his original service book 

he' was not remained on le^ave without pay. His service recordwas found duly verified by the 
concerned Officers/DEOs/DpO,s from time to. time till 29-09-2014. All the relevant documents 
i.e Original Service Book ,ACR, Non Involvement, Reliving Chit, LPC duly attested /Re- Attested 
by the Principal GHSS No.4'Peshawar City in connection with jii^s promotion case to the post of 
Senior Clerk.

He

r:-
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J^v'^ordingly, based on the above mentioned verified record, the Director E&SE KP. 

Peshawar issued his promotion order as Senior ClerK vide Endst; No. 4015-4040/ .F.No.A- j

23/MS/Promotion/S/Cierk/DD{F&A) dated 28-05-2014 appearing at S.No. (3.9)and 

adjusted him at DEO(M) office Battagram. He took over charge of his new assignment/post on 
04-06-2014 and he performed his duty w.e.f 04-06-2014 to 29-09-2014; Later on, Directorate 

E&SE KP, Peshawar had withdrawn his promotion order as\ S/Clerk on the basis of his 

compulsory retirementorder issued by the then DEO(M) Peshawar.

RNDINGS:

Keeping in view history of the case dig out as above and after careful checking of 

the relevant record, the undersigned reached to the following conclusion/findings;-

1. The appellant concernedwas on'medical leave for the period from 18-05-2013 to 1.8- 

01-2014.',

2. All the documents available on the record showing that he submitted his application 

for medical Leave and the Principal cortcerned hadJofwarded his leave application to 

DEO (M) Peshawar on 18-05-2013.However his Leave was not sanctioned by the 

then DEO (M) Peshawar.
3. Later on, the appellant was promoted to the Post pf Sienior Clerk vide DirectorateE& 

SE KP, Peshawar Order vide Endst: No. 4015-4040/ .F.No.A-23/MS/Prorriotion/S/ 
Clerk/DD (F&A) dated; 28-05-2014 falling at S.No. (39) andadjusted him atDEO (M) 

office Battagram.
4. The Principal GHSS No.4 Kakshal Peshawar City reported him as absent, and 

ignored the application of the Mr. Mushtaq Ali Eix-Junior Clerk GHS Kakshal 

Peshawar already forwarded by him.
5. Furthermore, all the documents relevant to his promotion duly attested by the 

Principal Mr. Muhammad Tahir GHSS No.4 Kakshal PeshawarCity vide his letter No. 

91 dated; 17-12-2015 and re-verified by the Principal (X)ncerned on 30-12-2019.

6. Furthermore, Directorate E & SEalso conducted an enquiry in this case through Mr. 
Saif-ur-Rahman Principal GHS No.1 Nbwshera Cantt (copyattached) who had 

recommended that the said appellant/Ex-Seniqr Clerk may be reverted to his lower 
Post i.e Junior Clerk'.

7. Moreover, Mr. Mushtaq Ali Ex-Senior Clerk lodged his appeal before the service. 

Tribunal Peshawar vide Service Appeal No.1228/2C)18 and passed his Judgment 
announced on 25-10-2019 at the disposal of DEO (M) Peshawar to conduct de-novo 
enquiry.

8. It is also worth mentioning that Directorate E&SE KP, Peshawar issued letter to DEO 
(M) Peshawar for re-instatement of his services In the compliance of the Judgment of 
Honorable Service Tribunal Peshawar Khyber Pakhtunkhwa Peshawar referred to 
above.
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RECQMMENDATlON>s

Keeping in view aforesaid findings into consideration, it is recommended that;-

1. In the compliance with the Judgment of Honorable Service Tribunal Peshawar, the 

Incumbent DEO (M) Peshawar is requested first to set aside the compulsory retirement 
order of Mr. Mushtaq Ali Ex-Junior Clerk GHS Kakshal Peshawar'issued by the then 

DEO (M) Peshawarvide Endst: No.72932 dated 05-09-2014 and he may be re- instated 

in service against his original post of Junior Clerk retrospejctively.
2. The absent period w.e.f 18-05-2013 to 18-01-2014 as JIunior Clerk may be converted

into Medical Leave. . '
i ' ■ ■ ■ •

3. After, his reinstatement against Junior Clerk post, his case along with this inquiry report 

may be forwarded to the. Director E&SE Kp. Peshawar dr restoration of his promotion 

order to the post of Senior Clerk which was with-drawri by the Directorate E&SE KP 

Peshawar vide Order No.6145-52 dated 17-09-2014 and he may be adjusted against 
first available Senior Clerk post.

4. The period for which he remained under trail at Honorable Service Tribunal Peshawar 
w.e.f 30-09-2014 { Appeal date ) till the date of restoration of his promotion order as 

S/Clerk may be considered as spent on duty as the case of the appellant concerned 

remained under trail in the High Court and Service Tribunal Peshawar respectively.

5. His promotion order may. be restored to the Post of Senior Clerk from the date of his 

taking over charge as senior Clerk I.e 04-06-2014 as due to him under the rules .

(NAVEttmKTWAR BPS-18) 
Principal

GHS Nanak Pura Peshawar City 
(Enquiry Officer)

'.'r.-.A
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(b) requiring the discovery and production of documents, and 
receiving evidence on affidavits; and

(c) issuing commissions for the examination of witnesses or 
documents.

(2) The proceedings under these rules shall be deemed to be the judicial 
proceedings within the meaning of sections 193 and 228 of the Pakistan Penal Code, 
1860 (Act No. XLV of 1860).

13. Duties of the departmental representative.—The departmental representative 
shall perfonn the following duties, namely:

render full assistance to the inquiry officer or the inquiry 
committee, as the case may be, during the proceedings where he 
shall be personally present and fully prepared with all the 
relevant record relating to the case, on each date of hearing;

(b) cross-examine the witnesses produced by the accused, and with 
the permission of the inquiry officer or inquiry committee, as the 
case may be, may also cross-examine the prosecution witnesses; 
and

(a)

(c) rebut the grounds of defense offered by the accused before the 
inquiry officer or the inquiry committee, as the case may be.

Order to be passed on receipt of report from the inquiry officer or inquiry
committee.—(1) On receipt of report from the inquiry officer or inquiry committee, 
as the case may be, the competent authority, shall examine the report and the relevant 
case material and determine whether the inquiry has been conducted in accordance 
with the provisions of these mles.

14.i-.:
i

r;

(2) If the competent authority is satisfied that the inquiry has been 
conducted in accordance with the provisions of these rules, it shall further determine 
whether the charge or charges have been proved against the accused or not.

Where the charge. or charges have not been proved, the competent 
authority shall exonerate the accused by an order in writing, or it shall follow the 
procedure as given in sub-rule (6) of this mle.

(4) Where the charge or charges have been proved against the accused, the 
competent authority shall issue a show cause notice to the accused, by which it shall-

(a) Inform him of the charges proved against him and the penalty or 
penalties proposed to be imposed upon him;

(3)

: 'iv. ,

.•f-

-•i
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If-'t: A (b) give him reasonable opportunity of showing cause against the 
penalty or penalties proposed to be imposed upon him and to 
submit as to why one or more of the penalties as provided in rule 
4 may.not be imposed upon him and to submit additional defense 
in writing, if any, within a period which shall not be less than 
seven days and more than fifteen days from the day the charge or 
charges have been communicated to him: provided that the 
accused shall, in his reply to show cause notice, indicate as to 
whether he wants to be heard in person or not;

t

-yk./

II"-ti' (c) Provide a copy of the inquiry report to the 
accused; and

(d) Direct the departmental representative to appear, with all the 
relevant record, on the date of hearing.

After affording personal hearing to the accused the competent authority 
shall, keeping in view the findings and recommendations of the inquiry officer or 
inquiry committee, as the case may be, facts of the case and defense offered by the 

| . accused during personal hearing, by an order in writing-
Exonerate the accused if charges had not been 
proved; or

(5)

(i)

(ii) Impose any one or more of the penalties specified in 
rule 4 if charges have been proved.

(6) Where the competent authority is satisfied that the inquiry proceedings 
have not been conducted in accordance with the provisions of these rules or the facts 
and merits of the case have been ignored or there are other sufficient grounds, it may, 
after recording reasons in writing, either remand the inquiry to the inquiry officer or 
the inquiry committee, as the case may be, with such directions as the competent 
authority may like to give, or may order a de novo inquiry through different inquiry 
officer or inquiry committee.

V’.:' (7) After receipt of reply to the show cause notice and affording opportunity 
of personal hearing, the competent authority shall decide the case within a period of 
fifteen days, excluding the time during which the post held by the competent authority 
remained vacant due to certain reasons.

«'y ;

i ' (8) If the case is not decided by the competent authority within the 
prescribed period of fifteen days, the accused may submit an application before the 

.;.v appellate authority for early decision of his case, which may direct the .competent
authority to decide the case within a specified period.

15. Personal hearing.—The competent authority may, by'an order in writing, call 
the accused and the departmental representative, alongwith relevant record of the 
to appear before him, for personal hearing on the fixed date and time.

.1.,

case,
V '■r
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ISUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

PRESENT:
Mr. Justice Gulzar Ahmed 
Mr. Justice Sajjad Ali Shah 
Mr. Justice Munib Akhtar iloSb

C.A.NorlOSS of 2018 arid CMA No.985-P of 2018
■!

(Against the order dated 29.03'2018, passed by the Khyber Pakhtunkhwa . 
Service Tribunal, Peshawar in Execution Petition No.67/2017] I
Govt, of KP through Secretai-y Elementary & .. .Appellant (s) 
Secondary Ekiucation, Peshawar & others.

VERSUS
n

..■.Respondents)Syed Shahin Shah. I

: Barrister Qasim Wadood, Addl.A.G. KPFor the Appellant (s)

For the Respondent(s) : Rai Muhammad Nawaz Kharral, ASC
Syed Rifaqat Hussain Shah, AOR

: 16.09.2019Date of Hearing

ORDER

GULZAR AHMED. J.— The respondent was appointed
i

as a Primary School Teacher in May, 2010. His very appointment

order was considered to be unlawful for that he has concealed

many facts about his age and previous employment, thus, through 

order dated 17.01.2013 his service was dispensed. Against his

dismissal order, the respondent filed Service Appeal before the 

Khyber Pakhtunkhwa Service Tribunali Peshawar (the Tribunal), 

which was accepted by the Tribunal vide its judgment dated

1
04.07.2016 by setting aside the order dated 17.01.2013 and

reinstating the respondent in service with direction that an enquiry

be conducted in the manner as prescribed by the law', by the

competent authority within a period of. two months of the receipt of

7.ATTESTED

Court Assccisto
of Pakistan
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2-C.A.!\o.I06S of 2018 and CMA No.9S5-P of 2018 2 -

judgment and in case, the competent authority fails to conduct 

and conclude the enquiry within the specified period then the 

respondent shall be deemed to be reinstated in service with back 

benefits by treating the period spent out of service w.e.f.
i

13.01.2013 till date as leave of the kind due.

judgment of the Tribunal, it appears that the appellant-

department conducted an enquiry in which the respondent also

seems to have participated and, on conclusion of enquiry, the

appellant again passed order dated 30.03.2017, by which the

respondent was again removed from service. The respondent did

not challenge the order of his removal dated 30.03.2017 rather

18.04.2017, he filed Execution Petition No.67 of 2017 before the

Tribunal against the District Education Officer (Male), Peshawar,

etc for disobedience of judgment dated 04.07.2016 and awarding of

exemplary punishment under the relevant law. After hearing

parties, the Tribunal passed the impugned order dated

29.03.2018, the operative para of which is as follows:

"This Tribunal in the judgment dated 04.07.2016 clearly 
fixed time of 60 days for conclusion of enquiry. The 
department did not honor the time and regardless of other 
merits, the said order would have no effect under the law as 
settled in the above mentioned rulings. Consequently, the 
impugned order dated 30.03.2017 is set aside and the 
judgment of this Tribunal dated, 04.07.2016 would be 
implemented and the appellant would be treated as 
reinstated in accordance with the direction in the order dated 
04.07.2016. To come up for implementation report on 
24.04.2018 before S.B.”

Pursuant to this

on

The judgments cited by the Tribunal in the impugned order, are

also that of the Tribunal.

2. We have noted that judgment of the Tribunal dated

04.07.2016 was not challenged by any party and pursuant to
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which the appellant also started conducting enquiry but the same

could not be concluded within the period of two months, as fixed

by the Tribunal by its judgment. However, the fact remains that

the respondent continues to participate; in the enquiry and on

conclusion of the enquiry, the appellant again passed order dated

30.03.2017, by which the respondent was again removed from

This Court was seized of a similar situation in the caseservice.

titled as The Divisional Superintendent. Postal Services, Lahore

etc V. Muhammad Boota, etc [C.A.No.231-L of 2012], in which

order dated 26.10.2017 was passed, where this Court has dealti

. with the matter as follows:

Learned counsel for the petitioner contends that there 
is no statutory bar to continue the inquiry and take it to the . 
logical conclusion within a reasonable time and in the instant 
case, the matter was remanded by the learned Tribunal on 
4'^ January, 2010 to conduct de-nouo inquiry within the 
period of four months. It is urged that large number of 
witnesses were examined, which consumed considerable 
time and the inquiry was completed on 10.12.2010, in which 
the respondent also participated and produced defence 
evidence. After consideration of all the material, collected by 
the inquiry committee, the embezzlement amount was 
directed to be recovered from the petitioner and major 
penalty was recommended. Based on such inquiry, show 
cause notice was issued to the respondent on 10.12.2010 
followed by 15.12.2010. Afrer hearing the petitioner, he was 
dismissed from service on 26.1.2011. All such proceedings 
were set aside in appeal. by the Tribunal merely on the 
ground that since inquiry could not be completed within the 
given time, therefore, no credibility of law could be given to 
such inquiry.

“2.

The conclusion drawn by the learned Tribunal is not 
backed by any law. Invariably in large number of cases the 
cases are remanded and directions are made to the authority 
concerned to conduct de-novo proceedings within given time. 
On completion of the inquiry, proceedings are invariably 
considered by the appellate authority looking all the facts 
and circumstances of the case. In the instant case we have 
noted that respondent has fully participated in the inquiry, 

. led his evidence even Beyond the period prescribed by the 
Tribunal. No prejudice is shown to have been caused to the 
respondent,
•throughout without any reservation or objection.

In this view of the matter. The Federal Service 
Tribunal was not justified to brush aside the entire inquiry

3.

I

I

he participated in the proceedingseven

4.

ATTESTED
/

Associate 
Court of Pakistan

isis;7;:ibad
L.Se nr cine
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BEFORE THE COURT OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

C.O.C No.64/2020
A Mushtaq Ali

SlTribv>5>Versus

Mr. Hafiz Ibrahim & other

* APPLICATION FOR EAKLY HEARING

Respectfully Sheweth,i

1. lhat the captioned case is pending adjudication before this 
Hon’ble Court in which fixed for 06.05.2021.

A .
d 2. That the verification of the case has been completed. r

\

vf®^ ^ ^ That record of the said case is available and case of the
petitioner as urgent in nature hence this petition.■ M

/
4. That there is no legal bar if the same is allowed by this 

Hon’ble Court.
'lA

It is, therefore, most humbly prayed that on acceptance 

of the instant application, the captioned case may very 
graciously be fixed for today.

Dated: 11/03/2021

Petitioner

Through

Mushtai 1 S/o Abdul Ghani

AFFIDAVIT:-
I, Mushtaq Ah S/o Abdul Ghani R/o Mohallah Gulabad InqUab Road 

Mosazai Peshawar, do hereby solemnly affirm and declare 

oath that the contents of this application are true and correct 

to the best my knowledge and belief and noticing has been 

concealed from this Hon’ble Court.

on

N
DdppSeht
CNT^ 17301-7488978-7 1-< I

%

W
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BRIEF HISTORY OF THE CASE TITLED MUSHTAQ ALI VS GOVT: OF KPK

c:
• 1. Mr. Mushtaq Ali Senior Clerk remained absent from his official duties w.e.r.18/05/2013 

^to'16/0^1/2Q14. To investigate the matter in issue an enquiry was conducted through 

Principal GHSS Hazar Khwani, Vide Order dated 19/08/2015.

2. The Erquiry Officer submitted his the enquiry report to the Department on 15/5/2014 

with the following recommendations.;(ATTn^-A)7

a. Salary of the absent period may be recovered (9-months).

b. His absence period may be converted into leave without pay.

c. He may be compulsory retired.^

3. In light of enquiry report the official concerned was imposed major Penalty of

fcbnipu sory "Retirem^t from service w.e.f 18/5/2013 vide firder_dated]5/9/20T4.

((Annex-By?

4. Feeling aggrieved from the order dated 5/9/2014, the appellant filed the titled case 
before! this Honorable Service tribunal which was decided vide ;{judgm^t7dafed 

(25770/2019 whereby the impugned order 05/09/2014 was set aside with direction to 

the Respondent Department for conducting DE-NOVO inquiry into the matter, the

issue of back benefit of the appellant will be subject to the outcome of the DE-NOVO

inquiry. (Ahnex-C) J

5. In compliance of the Judgment dated 25-10-2019 of this Honorable Tribunal, the 

Respojndent Department has conducted DE-KTOVO inquiry vide Notification No.2252- 

56 dated 24-12-2019 through the Principal GHS Nanak Pura District Peshawar. 

(Annex-D)
6. The inquiry report was submitted to the Department on 06-01-2020 which was;7oiJnd/ 

/^Tniss-directed & even agait^t the facts''&*circumstances of the case & was declared 

/^|[& void^nder_UYe^b-rule6Tule[l4of E & D7ul^201,1'by^the Respondent No.4* 

& /constituted ^anotherj inquiry'^enquiry" through "the'7DE07(M)7N6wshera^vide> 

Notification/Corrigendum No.2012-20 dated 04-12-2020. /(Anne)^E^
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7. DEO (M) Nowshera submitted his inquiry report on dated 30-11-2020 with the 

observations that the appellant has not perfumed Ns official duty w.e.f 01-10-2014 to 

30-06-2020 against the Senior Clerk post, hence, [ttw^lntervehlng j^odlhay^be^ 

treated as Leave^iih^t pay,

8. Consequent upon the Judgment dated 25-10-2019 of this Honorable Tribunal, the 

Respondent No.4/Director E&SE Khyber Pakhtunkhwa Peshawar after considering 

the facts & circumstances of the case along with consulting the inquiry report of the 

DEO (M) Nowshera has made the appella~rirnot"ehtitledTor the'grant~of back service 

j^benefits w:e:fT01^1Q-20T4~to^30-06-2~020' on the analogy of question of Law & facts of 

jno duty &M Pay~passed b^this^Honorable t7ibunal~as^ll"a^the^'gust Supreme

Court of Pakistan(Annex-<|()

Dr, H^p^Khan
Assistant Director (Litigation-II) 

E&SE Department Khyber 
Pakhtunkliwa Peshawar
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OEi^_QFTHE DISTM^T EDUCATION' OFFICER (MALE) PtSHAWAR.

COMPULSORY RETIREMFNTr-

Whereas absence report was received from the principal GHSS No.4

Ali J/ClerkKakshal Peshawar city against Mr.Mushtaq vide his Memo No.47 

dated;13/06/2013dated;22/05/2013,

dated:24/06/2013.
No.53,dated;29/05/2013, No.63 and No.71

• Whereas the principal was 

No.430,daied;06/07/2013 to furnish latest information 

concerned

directed vide this

regarding absence of the official

office memo

Whereas the principal GHSS No.4 Kakshal Peshawar city has confirmed the 

absence of the official from: 1.8/05/2013 vide his tmeifib-No.99.dated:22/11/2013 

Whereas Show Cause Notice 

principal GHSS N'o.4 Kakshal Peshawar 

dated:12/02/2014 duly acknowledged by him on 18/02/2014

Whereas.the reply to'show cause notice dated 19/02/2014

was served on the official concerned thorugh

No;3187city vide this' office Memo

was received in
thisfoffice.

Whereas an inquiry was conducted through the principal GHSS Ha 

Peshawar in compliance with notification 

dated;27/03/2014, .

zar Khwani
issued in this regard vide Endst No:6049^51

Whereas the inquiry officer fecornmended for imposing of major penalty (
Compulsory Retirment.) vide his report No.160dated;15/05/2014. 

And whereas I ,Mr.Sharif Gul DEO{M) Peshawar being competent authority 

major penalty ( Compulsory Retirment ) under Rules 4(b) (ii) of Govt

KPK Govt Servants-g&E)) Rutes7Qri?W:e.f7l.8/05/2013.

am
pleased to impose

of

The pay of the official concerned of the absence period should be recovered 

and copy of challan be furnisheddo this office for reference and reco.rd.

( Sharif Gul)
District Education Officer, 
(Male) Peshawar.

/
Endst; Ntr 3)X^Darpri Peshawar the _

Copy for information and necessary action to tUp:- 
1. Accountant General Khyber Pakhtunkhwa Peshawar.
2 Director E&SE KPK Peshawar,.
3. Principal GHSS No.4 Kakshal Peshawar city for 

the official concerned.
Official Concerned.

y20.1,4

stiict compliance regarding recovery from

{\

Deputy District Education Officer, 
(Male) Peshawar. »

/'
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iected/disraissed;the deiiartmentah appeal' yide ordei

to decide the departmental pppeal filed by the

the receipt of copy of judgment vide 

departmental authority rejec
dated 1S.09:2018 and thereafter,the-appellant filed the present aervioe appeal

on ,08.10.2018.
ppeal by. .filing of■summoned who contested the aRespondents 

•vs'vitten reply/comments. .

were•3.

\
Learned counsel for'the appellant contended that, the appellant

Senior Clerk iri Education Department. It was forther contended drat

involvedUsHlilSUaSDvide-n^

. It was- fui-thef contended

was

"4 \
Vi

T- serving as

the appellant 

■- under section

was

489'-F PPG_Poilcs Station Takht

rhat the absence of the appellant was nof intentional/deliberdte but the same was
I.!' It was further

mentioned, by; the competent 

the order

due to'involvement of the appellant in the afbresaid.orimihal case.

contended that .neither absence period has been 

authority in .the. impugned order 

of departmental appeal. It was 

statement of. allegation was

by the-departmental authority..'-in 

further contended that;' neither chai-.ge

nor

sheet,ATTESTED
framed or served upon the appellant, nor-proper 

the appellant was provided opportunity of personal 

absence notice -was - issued to .the .appellant at his

advertised in two

■ inquiry was.conducted nor
iVibcuai, .

hearing and detence nor -any

absence notice/showr-cause notice .was
■',1 home address nor. any

ii Tficiency &,'i as required under rule-,9 . of Goverriitient S ant*? •
newspapers

f ■



:'*■ Discipline) Rules;. 2011 thereforerthe appellant was- condemned unlieard which 

has idndei-ed the whole proceeding illegal and liable.to be seRaside and prayed

for acceptance of appeal.

On' the .other. hand,

respondents opposed the contention of learned, counsel for .the appellant and 

contended that the appellant remained absent with effect from

mpugned order dated 05.09.2014 .without pennission of la^frU autoority.-

notice was-'issued to the

iy.'
-V

■'v

i;.|S:vr^
%'-f

•'?

learned Additional Advocate' 'General 'for thefc,7f 5.

It ...the i

was frirther contended, that a proper show-cause 

appellant which, wasyalso received by the, appellant on, 1R0^2^ as revelea 

of .show-cause notice buf.'the appellant'could, not satisfy tiiCfrom the copy

coihpetent authority and,the Principal of GovenimenfHigher.S.econdary Schodl

Hazar Khawani Peshawar recommended'''for compulsory ' retirement froijn

vehemently,'service vide' inquiry report, dated 15^^^^^ therefore, it. was 

contended tlral after fulfilling .all.the'codal formalities, the app'ellant was riglitlly 
‘ •

impQsedhnaior penalty of'compulsory retirement 'and pray ed'for dismissal lof

.appeal..

' V

Perusal of the record reveals that the appellant wayservirig as Seqidr 

Clerk in Education Department: The .record further reveals that tire appellant

involved in the afo'resaid criminal case due'to which the appellant remainec 

.absent from duty with effect ft-om 18.05.2013. The record, forther reveals 'tlis 

the appellant was'ifnposed major penalty of compulsory retirement -by, tb 

competent autliority' i.e Disfict Education Officer Mare._ Peshawar vide\f)rd

record, furtlier, reveals that. the. appellant

was

dated 05.09.2014. .The

. ' depaifmental appeal agairi.rt the impugned order dated 05.09.2014 but the

was not responded by the department kutlmrity within ,Ae stipulated per 

therefore, the appellant filed'Service Appeal before this Tribunal. The rec 

further reveals that this'tribunal disposed off the service appeal of the appe:

s.a-

T^TES'ITD

and directed the departmental'autliority. to decide.ih'e departingI'CSi e.i-U'fj;' '

4- p.>. C. ■■■
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months of the receipt of copy of judgment Vidt 

dated,'10.07.2018,' .The r6cord 'further jeveals th'at tht

by the appellant v/ithin two. 

detailed judgment.

departmental authority, also dismiss'eddthe dep.artmental -appeal of the. appellan'

II
•o

vide order dated 18:09.2018 ,and thereafter, the appellant filed.the presen 

ice appeal ,oh.08dg.20'l 8..The record further reveals that the appellant was 

imposed major penalty of compulsory- retirement on the allegation-of absence 

fiom duty but neitiier charge shedt, Statement of allegation was-iframed or served , |

the-appellant nor'proper inquiry .was' conducted nor the appellant was 

provided opportunity of personal hearing and defence. The. record further 

reveals that .file competent authprity ha& issued only -a sho'w-cause notice 

undated to tlie appellant for the absence with effect from 18.05.2013 which wa.^, 

received to the appellant on. 18.02.201'4 and after issuing the -show-cause notice.j 

the appellant was imposed major penalty of compulsory retirement, yide orderl- 

dated 05.09.2014 but neither'regular inquiry ,:was-dispens'ed by..the competen-1 

autliority in the aforesaid show-cause,-notice nor any reason-for dispensing 

regular inquiry was .m'entioned in the said show-c;ause notice. The record furtheil 

^’sveals that the.aforesaid show-cause notice, was received by'the appellant op 

iS.02.2014 as revealed from the copy-of show-cause notice available on the

I■ ■ service

upon
-<

it
f-

\
o.

'd
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•»

record but a fact-finding inquiry was conducted by the Principal of Governmeni 

-Higher Secondary School Hazar Khawani Peshawar.on 15.05.2014,after issuing 

•a show-cause notice which itself speak that the said fact finding'inquiry is 

against the rules as the competent authority was required to first .initiate prope.^ 

inquiry including chargeisheet, statement of allegation against tlie appellmit and

rVT f thereafter, if the appellailt was proved guilty than he would'have issued a.show^ . j
•***•*,

notice for the'absence period but the inquiry officer has' submitted inquir;^' * 

report after the aforesaid sKow-cause, notibe thereforei the whole proceeding is 

illegal and liable to be'se.t-aside, As such, we partially accept^he^ppeal, set- 

aside the imouened order, reinstate 'the armellant iitfts /eiw/be and direct the

&

i
cause

^Ch--.-''lwrT^:h'm.;aiarv/a 
' S'e.-,''vicd'rnb\!:nal, 

PcTcavviir-;i

v-.f

I
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1^' respoadent-depai'fii'icntUo,conduct.de-iiovo inquirydn the luode end mannas
r ' " ^ I ■ ■■■■■;.■■

prescribed under Government Servants (Efficiency & Discipline) Rules, 2011 

strictly in accordance with law within a period of 90."days from- th.e date of 

■ receipt of copy of this judgment. The issue of back benefits will be subject to 

the outcome of de-novo inquiryi Parties are left to hear their own costs. File 

consigned to-the record room-.v' - ..
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.(IvTUHAMMAD' AMIN KHAN' KUND 
■ IvfEMBER • . .

fy/•- ANNOUNCED
25.10.2019
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V OFFICE OF THE
PRINCIPAL GHS NANAK PORA PESHAWAR

CITY ^

/....X '•■M
- '\;s.V

'.i/V''' '

' Principal/GHS Naiiak Pore/Enqiiiry /MuslUaq /SC / dated /2020No.
/To,

• The District Education Oftlcer 
(Male) Peshawar.

•; .
Subject;
Memo,

SUBMISSION OF ENQUIRY REPORT

With reference to your office order Eifdstt No. 2252-56 dated; 24-12-2019.

Enclosed please find herewith enquiry report in lUo Mr. Mushtaq Ali Ex- Senior Clerk DEO (M) 
Battagram along with its enclosure for further necessary action please.
(Uncioseti as above). •

(NAVEED 4KHTAR) 
Principal/Enquiry Officer BPS-18 

GMS Nanak Pora 
Peshawar

rs
•E.. %
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0
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OFFICE OF THE PRINCIPAL GHS NANAK 

PURA. DISTRICT PESHAWAR

1

r

1'. •>

ENQUIRY REPORT IN SERVICE APPEAL NO. 1228/2018 IN R/0 MR . 

MUSHTAQ ALI EX-SENIOR CLERK OFFICE OF THE: DEO(M) BATTAGRAM
INTRODUCTION;-

The undersigned has been appointed as enquiry Officerby the ' DEO([vlale) 
Peshawarvide Order issued under Endst: No. 2252-56 dated ; 24-12-2019in pursuance of the 
decisiontof the Honorable Khyber Pakhtunkhwa Service Tribunal, Peshawar in Service Appeal 
No. 1228/2018with the following .

1. The absence period i.e. 18-05-2013 to 12-2-2014

2. Promotion order from Junior Clerk to Senior Clerk

3. To enquire the whether the concerned officer/ officers signed countersigned the relevant 
papers pertaining to promotion of appellant to the post of S/Clerk,

4. To examine the track record in education.department.

HISTORY OF THE CASE.

In compliance with the order issued by the wothy DEO(M) Peshawar the undersigned 
started the enquiry preceding and called Mr. Mushtaq Ali Ex-Senior Clerk'to appear before the 
enquiry officer on the date/time and venue so fixed on 28-12-2019,The undersigned studied all 
the relevant documents available on the record as well as judgment issued by the Honorable 
Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Having gone through the record thoroughly, it was observed that the then Principal 
GHSS No.4 Kakshal, Peshawar City submitted the absence report of the mentioned accused 
appellant wef 18-05-2013 to 12-02-2014 (09) Months. However Mr. Mushtaq Ali Ex-Junior Clerk 
GHSS No.4 Kakshal, Peshawar City submitted his application for medical leave w.e.f 18-05- 
?.Q13^1o_.18i01-2014 (copy attached ) Furthermore, he was. hospitalized and admitted at 
Khursheed Medical Center & Surgical Hospital Peshawar w.e.f 18-05-2013 to 31-05-2013.He 
was discharged from Hospital on 31-05-2013 and the Doctors advised him for complete bed rest 
for 06 Month. A Questionnaire to this effect was served on him (copy attached) He replied to the 
said Questionnaireaccordingly. As per statement obtained from lim, it was revealed that he 
patient of Hepatitis “C“ Hence, he was not in position to perform his duty.

was

After the thorough checking of his documents as well Original Service Book (copy 
attached) he was appointed as Junior Clerk in Elementary'& Secondary Education Department

on 152l2J986_yide Director E & SE Khyber Pakhtunkhwa Peshawar (copy attached) He 
performed his duty regularly w.e.f 15-12-1986 to 17-05-2013. ,As per his original service book 
he was not remained on leave without pay. His service recordwas found duly verified by tine 
concerned 0fficers/DEOs/DDO,s from tirhe to time till 29-09-2014. All the relevant documents

i.e Original Service Book ,ACR, Non involvement. Reliving Chit,. LPC duly attested /Re- Attested 
by the Principal GHSS No.4 Peshawar City in connection with jjjs promotion case to the post of 
Senior Clerk.
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Accordingly, based on the above mentioned verified record, the Director E&SE KP, 

Peshawar issued his promotion order as Senior Clerk vide Endst: No. 4015-4040/ .F.No.A- j

23/MS/Promotion/S/Cierk/DD(F&A) ; dated 28-05-2014 appearing at S.No.. (3,9)and 

adjusted him at DEOXM) office Battagram. He took over charge of his new assignment/post on 

04-06-2014 and he performed his duty w.e.f 04-06-2014 to 29-09-2014; Later on, Directorate 

E&SE KP, Peshawar had withdrawn his promotion order as .S/Clerk on the basis of his 

compulsory retirementprder issued by the then DEO(M) Peshawar.

FINDINGS;

Keeping in view history of the case dig out as abo'/e and after careful checking of 

the relevant record, the undersigned reached to the following conclusion/findings;-

1. The appellant concernedwas on medical leaye for the period from 18-05-2013 to 18- 

01-2014.-

2. All the documents available on the record showing that he submitted his application 

■ for medical Leave and the Principal concerned had.fotwarded his leave application to

DEO (M) Peshawar on 18-05-2013.However his Leave was not sanctioned by the 

then DEO (M) Peshawar.

3. Later on, the appellant was promoted to the Post of Sienior Clerk vide DirectorateE& 

SE KP, Peshawar Order vide Endst: No. 4015-4040/ .F.No.A-23/MS/Proniotion/S/ 
Clerk/DD (F&A) dated;.28-05-2014 failing at S.No. .(39) andadjusted him atDEO (M) 

office Battagram.

4. The Principal GHSS No.4 Kakshai Peshawar City reported him as absent, and 
ignored the application of the Mr. Mushtaq Aii Ex-Junior Clerk GHS Kakshai 

Peshawar already forwarded by him.

5. Furthermore, all the documents relevant to his promotion duly attested by the 

Principal Mr. Muhammad Tahir GHSS No.4 Kakshai PeshawarCity vide his letter No. 

91 dated; 17-12-2015 and re-verified by the Principal (X>ncerned on 30-12-2019.

6. Furthermore, Directorate E & SEalso conducted an enquiry in this case through Mr. 

Saif-ur-Rahman Principal GHS No.1 Nbwshera Cantt (copyattached) who had 

recommended that the said appellant/Ex-Senior Clerk may be reverted to his lower 

Post i.e Junior Clerk.

7. Moreover, Mr. Mushtaq Ali Ex-Senior Clerk lodged his appeal before the service 

Tribunal Peshawar vide Service Appeal No.1228/2C)18 and passed his Judgment 

announced on 25-10-2019 at the disposal of DEO (M) Peshawar to conduct de-novo 

enquiry.

8. it is also worth mentioning that Directorate E&SE KP. Peshawar issued letter to DEO 
(M) Peshawar for re-instatement of his services in the compliance of the Judgment of. 
Honorable Service Tribunal Peshawar Khyber Pakhtunkhwa Peshawar referred to 

above.

i
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RECOMMENDATION'S

Keeping in view aforesaid findings into consideration, it is recommended that;-

1. In the compliance with the Judgment of Honorable Service Tribunal Peshawar,, the 

incumbent .DEO (M) Peshawar is requested first tOcset aside the compulsory retirement 
order of Mr. Mushtaq Ali Ex-Junior Clerk GHS Kakshal Peshawar issued by the then 

DEO (M) Peshawar vide Endst: No.72932 dated 05-09-2014 and he may be re- instated 

in service against his original post of Junior Clerk retrospectively.
2. The absent period w.e.f 18-05-2013 to 18-0l-2014 as Junior Clerk may be converted 

into Medical Leave.

3. After his reinstatement against Junior Clerk post, his case along with this inquiry report 

may be forwarded to the Director E&SE KP, Peshawar for restoration of his promotion 

order to the post of Senior Clerk which was with-drawn by the Directorate E&SE KP 

Peshawar vide Order No.6145-52 dated 17-09-2014 arid he may be adjusted against 
first available Senior Clerk post.

4. The period for which he remained under trail at Honorable Service Tribunal Peshawar 
w.e.f 30-09-2014 ( Appeal date ) till the date of restoration of his promotion order as 

S/Clerk may be considered as spent on duty as the csise of the appellant concerned 

remained under trail in the High Court and Service Tribunal Peshawar respectively.

5. His promotion order may be restored to the Post of Senior. Clerk from the date of his 

taking over charge as senior Clerk i.e 04-06-2014 as due to him under the rules .

\,

(NAVEED-AKWAR BPSfiS) 
Principal

GHS Nanak Pura Peshawar City 
(Enquiry Officer)

N;,
T'e.si);

M;-,r
l.W'Ki-
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fvlost Immediate 
Court Matter

DIRECTORATE ELEMENTARY & SECONDARY EDUCATION 
KHYBER PAKHTUNKHWA, PESHAWAR.v.

f
Dated Peshawar the 0^ / /i/2020Nok->

CORRIGENDUM
' Consequent upon the approval of the competent authority & in

. .xniifmation of this ofi'ice Notification issued vide Endst No. 984-85 dated 15-10-2020, 
r:ereb) Mr, Sa^ad. Akhtar, District Education Officer (M) Nowshera has been nominated as 

nvcjuiry oiitcer tor conducting De-novo inquiry incompliance of the Judgment dated 25- 
by di-e Honorable Khyber Pakhtunkhwa Service Tribunal Peshawar in 

Sir\ ice Appeal NoJ22S;'20i8 case titled Mushtaq Ali Junior Clerk Vs Secretary E&SE 
Depanment ci oihers. Moreover, the Notification issued Endst No. 1379-80 dated 12-05- 
2020 along v.iih inQuiiw report are hereby stand re-called being unsatisfactory under the 
provision section 21 of General Clauses Act 1897 by treating the Notification dated 15-10- 
2020 as infield with immediate effect in the interest of public services.

‘.V

an

DIRECTOR
Elementary & Secondary Education 

Khyber Pakhtunkhwa, Peshawar
2'^fndsrcNo; ') '.pi L

Copy forwarded for information to the:-
1 Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar.
2 A AG Khyber Pakhtunkhwa Service Tribunal Peshawar.
3 Deputy Secretary (Legal) E&SE Department KPK Peshawar.
4 District Education Officer (M) Peshawar.
5 District Education Officer (M) Nowshera.
6 Section Officer (Lit: II) E&SE Department KPK Peshawar.
7 Deputy Director (Legal) Local Directorate.
8 ■ PA to Director, local Directorate.
9 Mr. Mushtaq Ali Ex-Junior Clerk District Peshawar.

1:

Assistant Director (Admn)
Elementary & Secondary Education 
Khyber Pakhtunkhwa, Peshawar
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(b) requiring the discovery and production of documents, and 

receiving evidence on affidavits; and
bv'l-

(c) issuing commissions for the examination of witnesses or 
doi^uments...I.-'

The proceedings under these rules shall be deemed to be the judicial 
proceedings within the meaning of sections 193 and 228 of the Pakistan Penal Code, 
1860 (Act No. XLV of 1860).

Duties of the departmental representative.—The departmental representative 
shall perform the following duties, namely:

render full assistance to the inquiry officer or the inquiry 
committee, as the case may be, during the proceedings where he 
shall be personally present and fully prepared with all the 
relevant record relating to the case, on each date of hearing;

(2)

13.
^

Si
,'--y

(a)

(b) cross-examine the witnesses produced by the accused, and with 
the permission of the inquiry officer or inquiry committee, as the 
case may be, may also cross-examine the prosecution witnesses;
and

(C) rebut the grounds of defense offered by the accused before the 
inquiry officer or the inquiry committee, as the case maybe.

Order to be passed on receipt of report from the inquiry officer or inquiry
committee..—fl) On receipt of report from the inquiry officer or inquiry committee, 
as the case may be, the competent authority, shall examine the report and the relevant 
case material and determine whether the inquiry has been conducted in accordance 

# with the provisions of these rules.

14.

(2) If the competent authority is satisfied that the inquiry has been 
conducted in accordance with the provisions of these rules, it shall further determine 
whether the charge or charges have been proved against the accused or not.

Where the charge or charges have not been proved, the competent 
authority shall exonerate the accused' by an order in writing, or it shall follow the 
procedure as given in sub-rule (6) of this rule.

(4) Where the charge or charges have been proved against the accused, the 
competent authority shall issue a show cause notice to the accused by which it shall-

(a) Inform him of the charges proved against him and the penalty or 
penalties proposed to be imposed upon him;

.■?

(3)

-v;- 
.'3



??■ ■
* t

>//-fir .,1
i'

-r/
give him reasonable opportunity of showing cause against the 
penalty or penalties proposed to be imposed upon him and to 
submit as to why ohe or more of the penalties as provided in mle 
4 may not be imposed upon him and to submit additional defense 
in writing/ifiany, within a period which shall not be less than 
seven days and more than fifteen days from the day the charge or 
charges have been communicated to him: provided that the 
accused shall, in his reply to show cause notice, indicate as to 
whether he wants to be heard in person or not;

Provide a copy of the inquiry report to the
accused; and

Direct the departmental representative to appear, with all the 
relevant record, on the date of hearing.

(5) After affording personal hearing to the accused the competent authority 
shall, keeping in view the findings and recommendations of the inquiry officer or 
inquiry committee, as the case may be, facts of the case and defense offered by the 
accused during personal hearing, by an order in writing-

Exonerate the accused if charges had not been
proved; or

(ii) Impose any one or more of the penalties specified in 
rule 4 if charges have been proved.

(6) Where the competent authority is satisfied that the inquiry proceedings 
have not been conducted in accordance with the provisions of these rules or the facts 
and merits of the case have been ignored or there are other sufficient grounds, it may, 
after recording reasons in writing, either remand the inquiry to the inquiry officer or 
the inquiry committee, as the case may be, with such directions as the competent 
authority may like to give, or may order a de novo inquiry through different inquiry 
officer or inquiry committee.

(7) After receipt of reply to the show cause notice and affording opportunity 
of personal hearing, the competent authority shall decide the case within a period of 
fifteen days, excluding the time during which the post held by the competent authority 
remained vacant due to certain reasons.

If the case is not decided by the competent authority within the 
prescribed period of fifteen days, the accused may submit an application before the 
appellate authority for early decision of his case, which may direct the competent 
authority to decide the case within a specified period.

Personal hearing.—The competent authority may, by an order in writing, call 
the accused and the departmental representative, alongwith relevant record of the 
to appear before him, for personal hearing on the fixed date and time.

(b)

fA'**
■A.'

1*. (c)

..-i

(d)
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^>lBLE:.^AUTHORrTY

■■ Ths E>irwpr E&SE I>«.pR.- Kh>-!>cx Pakhp««,^vj 

rn~ir.r5 ntn rrtc fotioi^^ap afncer 10 cooaua.cTfi-flcwo 
"sL ismnil

a, ^ .
M/j *. w

Xhel «-j/a«-k Oi^ata
iwv.c!! rr>frup.-| khybe^, PaVhnmtbwa ^ Mazdatri 2SxiO.50l.9

.V5/A;)pe2l/Mushr3q At) S/CI-rlw Ostfd iS-10v>tJ52
!0 fil:=^T!SKS;-2^]..

"'-^ .........
Mr. Sarjad.Akhrar iqb^j Dlstidct ed 

APpgLLWr
' • I I im*

3t EHSS Dvv 1STTQ3 |*el /towflth 

£Qj^IlTS op AfiPFJii

Tihe ^ippeJJam. is re-queirdne fpr the Eack E^neSt- 
33.5.2020.-

caaan OfSc-t (n.a,jj j iit«w*4sa_.
- 't . ■>i*//

Mushtaq All S/Oerk now i-

e'T* *“--S/a«AiajaictiP!s4ia«aj_

fa.- the P*rtod • frcw- 0X40^4 ta
t

Proceed mgs:-
t4

The Enquiry* Committee stsrted the 
-necked tho^oughiy. Rndlogs of the enqti'iry 
mentioned Notrficstior) piesse.

^4-'

r ndngs:-
‘Xw

•%OS

/ %

The Hon'able sefviee. tribwnaJ has announced- 

Aii S/OeHc now at GKS3 Oak Ismaj) jOiet Nowshera 

wherein he was re-ir^stated in service and omered fard^novo 

with Back bsr.efrts.

tI -
deasSo.-. a apps»J.caa ipf 1:435313-,:/

ex-J/Oeris Dwtr^t Peai^-.

«o com^caoa -

*.. '

The Director EBtSE" Khyber Psfchtunkhwa has reinstated h^ vj^. es^ NpL$^ 

Z5/F.NO. A-23/rvJlS/Appe3i/Mi:Kht3q AT* S/Gesri/^^ttagram idated

ii-

f

5»-C8-2a20 aoJ-
placed his service at the disposal o( DEO (M) Novs-shera ftjr further posSns resihantfy

adjusted him against S/Clark pest al GK5S Dak tsmaZI Khef Noarsheta(A.is-.ei.-S}.
f ^

The appellant submrtted appeal for Back benefit on 25-11-2015 to the Oir«^ior E&BS- ’ 

Khyber Pskhtonkhwa.

Two enquiries have already been conducted ags:nn him.

Due to his compulsory reDtefTtent from service, his pay was stopped ^-i£h

2014 to 30-06-2020. •u . •
i
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'': t
rhe tonccrnc<J^^Ocrk was^4 dlrp^ieri to ^pc,r b.<Jo™ tho ofOt. VI'

Hr p»-.pv*-K^
ho-tdoK and. provide dutv Cdniptaw of Kervsrtat p,rtotj v,dt trffira e-.di*tt t*o 

dated ii>-ll-20c0 iAnr»ca.'Ci*
. .f'.

nrsji

Ho submitted i5n artTd;>v»t on ittunp paper thji •hf 
• Deptt: Kbvhor PnXhttinkhvwa and hix pay

Ml- CDr!ip^^.of*j^ r&t^by i iSe

Cn-lO-SQU sn 50«i-
2020 white he noc weHarm.'td dury durir^thc %-q$4 {/ij^nox-0>.
He rcQue^tod that th«i intervening period !.* Oa-lQ-iaiJi to 30-05-3020vjit

convecreri as period ot duty or at Ijisst leave with f;*:i pery.

K £ C O .MiVi gNDATtON

In the ii^h: of above mentioned facts and documentary P^c4 an fftwrd, the enpc'*rfY
, ,n,miuec reached to th^tonclusion that the above narasd ofueiat h35‘noi perfonaad duty fur 
ihe pv’riod from 01--10-20l‘i to 30-Q6-202Q,

it is therefore recommended that the above menticned Intervetiln* petiod may plea^be

erted into extra ordinary leave without pay to roBuferire hrs service.., r v

/2020,■-J red. ■2,o\n^>^
(SAl^O /yCKTW fe^lj 
OfeJ^rict Education ^car, 

Male Nowsheta, \
v
/

/ \

/
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It
directorate of elementary & SECONDARY EDUCATION DEPARTMENT 

__  KHYBER PAKHTUNKHWA PRSHaxa/^p

notificattom-

..«. „o. „r.“S"S“against the 
-09-2014 

service against theappellant.•
2.

Departmental apSaTto thrRespo^denTNt*?Respondent No.2, the appellant has filed a 
but the same has been rejected vide Notification dateS 18 09-MirhvT
all the codal formalities by maintainine the immifrnpr? ^ ^ ^ ^ Respondent No.4 after observing
the grounds of being legally co“nt ® 05-09-2014 of the DEO CM) Peshawar on

Honorable Tribunal with the prayer for setting aside tUTnfm^ ^ appellant has filed the titled case before this 
Department along with his re-in'^tatemen^
decided vide Judgment dated 25-10-2019 bvsettinTasid? ^
2014& 18-09-2018 ofthe RespondentNo 2 ^4 with the ^ Notifications dated 05-09-
under the provision ofE&D Rules 2011 within a period of 90 . "
back benefits of the appellant will be subject to the outcome of ?he of-nove'lnquir^™"™'

Department has condurteT'^D^I-noU'^mq^ry vid^NSicaf ’^®®P«"bent
Principal CHS NanakPura District PeshaTar wh^ubltefm^ Nc.2252-56 dated 24-12-2019 through the

!r:crr";ss;c

4.

No.4/Director E&SE Khyber Pakhtunkhwa Peshawar after cons d ^ Honorable Tribunal, the Respondent 
along with consulting the inquiry report ofthe DEO fMl Now.h ^ circumstances of the case
grant of back service benefits w.e.f. 01-10-2014 to 30 Ofi 2070 appellant not entitled for the
d.,...», »»

Tribunal in the titled appe*'a'r& in Exel^die ofThTpow^rt this Honorable

the relevant provisions of Law & Rules in field the annellanf undersigned under

immediate effect & in Ute interest of pubwf ieYv.ee **"'* “Wrer [M) Nowshera with

„ DIRECT0R
EducationKhyber Pakhtunkhwa Peshawar

/2020

Endstt. No. b /
r c, Dated Peshawar the 1

^y ofthe above is forwarded for information & n/action to the-
1. Learned Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar
2. Learned AAG Khyber Pakhtunkhwa Service Tribunal Peshawar

. ecfion Officer CLitigation-11) E&SE Department Khyber Pakhtunkhwa Peshawar
4. District Education Officer (M/F) Battagram.
5. District Education Officer [M/F) Nowshera '
6. Deputy Director (F&A] local Directorate

a L”s:!;r ssriZ;'”
9. Master File. ///

7.
d^eshawa^.
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