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Petitioner present in person.

Muhammad Adeel Butt !eafned Additional Advbc_ate

General for respondents present..

» Former submitted an application seeking withdrawal
of the instant petition. In this regard, his statement was |

‘recorded on the margin.of order sheet and signature was

also obtained theréon.

Application is aIIowed. Instant execution petition stands
dismissed as withdrawn. No order as to costs. File be

consigned to the record room.

Announced.
28.06.2021




08032021 " Counsel for the petitioner present. Assistant Advocate:

General for respondents present.

~ Learned '_éounsel for the pétitioner apprise'dr that lehgthy
arguments have already been concluded before the Singie -
" Bench previously, therefore, it would be appropriate that order

may be passed in the execution petition by the same bench.:

Adjourned to 06.05.2021 before S.B. ~

-

(Mian Muhanfmad)
Member (E). .-

06.05.2021 Due to demise of the Worthy Chairman the Tribunal is -
defunct, therefore, case is adjourned to 28.06.2021 for the same
) -.as before. o
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26.01.2021

29.01.2021

Petitioner with counsel present.

Mr. Kabir Ullah Khattak learned Additional Advocate

General for respondents present.

Perusal of record would reveal that de-novo inquiry was
conducted in view of the directions of this Tribunal where-
after, second inquiry was conducted but the record is silent
in respect of the order of the corhpetent authority for

initiation of second inquiry. A request was made by learned

'A.A.G for adjournment in order to produce the relevant
~ documents. Last chance is given. To come up for further
 proceedings on 29.01.2021 before this S.B.

(R,ozjna:Reh.man)
Member (J)

Petitibner in person present.

Kabir Ullah Khattak learned Additional Advocate General
alongwith Muhammad\ Azeem ADEO for 'respondents
present. ' ‘

All relevant documents were submitted today and are
placed on file. A short acljourhment was sought " by
representative gn of respon‘de»nts in. order to gop thprough
the entire record of the petitioner; allowed. To come up fof-
further proceedings on 08.03.2021 before S.B.

C)

(Rozina Rehman)
Member (J)
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- Mushtaq

23.12.2020

\,
&

Petitioner with counsel present.

Mr. Kabir Ullah Khattak learned Additional Advocate
General alongwith Hafiz Ibrahim Director, Abdu! Samad
Deputy Director, Hayat Khan Assistant Director and Wahid
Ullah ADEQ for respondents present.

Notification dated 23.12.2020 was produced today vide
which the petitioner§ was not held entitled to the grant of
back benefits w.e.f 0‘;1.10.2014- to 30.06.20420 in view of the
inquiry report dated '30.11.2020 of District Education Officer

' (Male) Nowshera. 'All -relevant documents were also

produced and are placed on record.

On the other hand, learned counsel for petitioner was of
the view that de-nov‘p inquiry as per orders of this Tribunal
was not conducted within a period of 90 days, therefore, the

inquiry conducted after 90 days and order of the competehlt‘

‘ authority on the stref:gth of inquiry report has got no value

in the eyes of Iaw. Ai’guments on the point heard. To come.
up for order on 26.01.2021 before S.B.

s
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21.12.2020
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Pgtitioner present in person.

Kabi} Ullah Khattak learned Additional Advocate General
present. Abdul Samad Deputy Director present who
produced corrigendum dated 04.12.2020.

Record shows that it was on 28.10.2620 when Director
Elementary & Secbvnd'a‘ry' Education Khyber Pakhtunkhwa
was put on notice to attend the Tribunal in person and to
inform about the de-novo inquiry 'ar\id‘ furdther nomination of
the inquiry but today, Deputy Director attended.the Tribunal
and préduced corrigendum. He is, therefore, directed to.
make sure the presence of Director alongwith relevz;nt;i
record in respect of the present petitioneF on 23.12.2020
beforé S.B. “

cf

(Roziﬁa Rehman)
Member (J)
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28.10.2020

Petitioner present in person.

Mr. Kabir Ullah Khattak learned Additional Advocate General

»alongwith Abdul Wahid Litigation Officer for respondents

present.

Representative of respondents submitted a notification in
respect of nomination of an inquiry officer to conduct de-novo
inquiry ~ against the petitoner and to submit his

recommendation/finding within 5 days.

Admittedly, de-novo inquiry has already been conducted,
report is available on file and it was on 14.09.2020 when the
respondents were directed to expedite the process and subﬁit
implementation report in view of the de-novo inquiry, but
today, another notiﬁc.at_ion' in respect of nomination of an
inquiry officer was su?bmitted -and there is no order of the
competent authority in respect of acceptance or rejection of

the de-novo inquiry report.

In view of above, Director Elementary & Secondary Education
Khyber Pakhtunkhwa Peshawar be put on notice to attend this
Tribunal in person and to inform about the de-novo inquiry and

further nomination of the inquiry officer.

Adjourned to 21.12.2020 before S.B.

ol

(Rozina Rehman)
Member (J)




13.07.2020 “Counsel "for "thié” petitioner .arid Addl: AG for
respondents present. | '
‘ The matter was adjourned through Reader Note;
therefore, the office éhél'l issue notices to the réspondents for'

submission of 1mplementat10n report.

Adjourned to 14.09.2020 before S.B. ( % o

(Mian Muhammad)
Member(E)
- 14.09.2020 Petitioner in person and Addl. AG alongwith Sajid ADEO
| for the respondents present. LA r§ < i‘( -

A4 f '
Representatlve of the ‘respzaﬁdents states that in

pursuance to the judgment under implementation denovo

\ enquiry has been conducted and concluded, however, an
: ordér is yet to be passed thereon by the competent authority.

The respondents are required to expedite the prbcess and

submit requisité implementation report on next date of

~hearing without fail. |
Adjourned to 28.10.2020 before S.B. x -

Chair .
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Form- A

FORM OF ORDER SHEET -

~ Court of

Execution Petition No. éé{ /2020

DI)

S.No. | Date of order Order or other proceedings with signature of judge
proceedings

1 2 3

1 24.02.2020 The execution petitioru of Mr. Mushtaq Ali submitted today by
Akhunzada Syed Pervez Ad\rbcate may be entered |n the relevant
register and put up to the Court for propererer please. .
E ~ REGISTRAR °
;. . ThlSX ti tition b t up before S. B
2 0’)’103’ 15 execution pe‘l ion be put up be ore ench on
';ologlww :
U MEMBER
- ' &

20.03.2020 Petitioner .in person present Notices be issued to
respondents for umpiementatlon report for 16. 04 2020
before S.B. ‘

Vil
(MUHAMMAD AMIN KHAN KUI‘
; MEMBER
16.(4.2020 Due to public holiday' on account of COVID-19, the case

ot

e same as before S.B.:

Reade

adjourned to 13.07.2020 for the same. To come up for




- BEFORE THE KHYBER PAKHTQNKHWA SERVICES TRIBUNAL,
| _ _ PESHAWAR |
Erecosbre, ]0&}774;404/: V= ﬂ’ / z&20
 COCNo___ /2020
In
Service Appeal No. 1228/2018
Mushtaq Al e etenttetreraeneeeeerereeraarereene, eerereerenean PETITIONER
VERSUS
M. HQfiZ IDrGHIM & OTNET vevveeeeeeeeseeevesresseeee s, Respondents
INDEX
S. Description of Documents Annex | Pages
No
1| Application for contempt of court : 13
2| Affidavit ' ' 4
3| Copy of the Order/judgment dated| A >-10 | \
25.10.2019 of this Hon'ble Service tribunal
4| Copy of de-novo inquiry dated 06.01.2020 B 11-14
5 Wakalat Nama . - 15

, Petitioner
Through 2 W
Akhun?ada Syed Pervez
Dated: 24.02.2020 ' ‘Advocate, High Court Peshawar.
R : Cell # 0300-3160098

Ty .



BEFORE THE KHYBER gég HTUNKHWA SERVICES TRIBUNAL,
PESHAWAR

S 20 s
Erecution fetitionne O [P hmmm

C.0.C No. é Q[ /2020 Wy No- |
. et A 2220

Service Appeal No. 1228/2018

Mushtag Ali S/O Abdul Ghani R/O Musazai, Gul Abad, Ingilab Road,
Peshawar, Ex-Senior Clerk District Education Officer (M).

1.

............... PETITIONER

VERSUS

Mr. Hafiz Ibrahim, Director Elementary and Secondory Education,
Khyber Pakhtunkhwa, Peshawar R/O Firdous Chowk Peshawar.

2. Mr. Irfan Ali, District Education Officer (M) Peshawar R/O

Hashtnagri, Peshawar.
., RESPONDENTS

PETITION UNDER SECTION 3, 4 & 5 OF THE CONTEMPT
' OF COURT ACT, FOR INITIATING CONTEMPT OF COURT
PROCEEDINGS AGAISNT THE RESPONDENTS FOR NOT
HONOURING JUDGMENT DATED 25.10.2019 IN SERVICE
APPEAL NO. 1228/2018 PASSED BY THIS HONOURABLE
TRIBUNAL AND PETITION FOR THE IMPLEMENTATION
OF THE ORDER OF THIS HON’BLE TRIBUNAL DATED
25.10.2019 IN APPEAL NO. 1228/2018. ’

Respectfully Sheweth:

1.

That the petitioner humbly submits as under;

That above noted service appeal was filed by the pefitioner
before this Hon'ble Service Tribunal and this Hon‘ble Service



Tribunal vide order . & . judgment dated 25.10.2019 partially
accepted the said appeal and directed the respondents to
reinstate the appellant/petitioner into service and also
directed the respondent-department to conduct de-novo
inquiry in the mode and manners prescribed - under
Government Servants (Efficiency & discipline) Rules, 2011 strictly

in accordance with law within period of 90 days from the date

of receipt of copy of this judgment, however the issue of back
benefits will be subject to outcome of the de-novo inquiry.
(Attested Copy of the order/judgment dated 25 10.2019 is
aftached as annexure “A").

That certified copy of judgment was conveyed fo the

~.respondents for compliance by the petitioners, but they did
' not implement the judgment of this Hon'ble Service Tribunal fill

today and hence this petition, inter alia, on the following
grounds: '

GROUNDS:

A.

That non-compliance of the aforesaid judgment dated
25.10.2019 of this Honorable Service tribunal by the
respondents is illegal, without lawful authority based on
malafide.

" That thereafter the petitioners time and again approached the

respondents for the implementation of the judgment & Order
of this Hon'ble Service Tribunal but all in vain.

That by not honoring the judgment of this Hon'ble Court the
Respondents has intentionally/ willfully and deliberately made
contempt of this Hon'ble Service Tribunal.

That the acts of the respondents are against the law and
natural justice as well as the order of this Hon'ble Service

- Tribunal.

- That non-compliance of the order of the Honorable Court,

speaks malafide on the part of respondents and to lower the
position of the judiciary in the eye of public at large.



\,‘_gr_

That from the facts and grounds taken the in the service
appedal, it has become crystal clear that the respondents have
committed contempt of court. '

That it is pertinent to mention here that although the
respondent-department vide office order No. 452 dated
06.01.2020 has conducted de-novo inquiry but despite of
conclusion of that very de-novo inquiry the respondents are -
not ready to implement the judgment & Order of this Hon'ble
Service Tribunal, hence they committed gross violation of order
and judgment of this honorable tribunal. (Copy of de-novo

inquiry dated 06.01.2020 is attached as Annexure “B")

That the above named respondents have grossly violated,
disregarded and disobeyed the lawful order of this Hon'ble
Court and have thus committed the act of contempt of court
and therefore is liable 10 be prosecuted under the law.

That any other ground will be raised at the time of arguments
with the prior permission of this Hon'ble Court.

it is, therefore, humbly prayed that on acceptance of this
Petition, the contempt of court proceedings may please be
initiated against the above mentioned Respondents for
noncompliance / disobedience of the order and judgment of
this Hon'ble service fribunal and the respondents may kindly
be further directed to implement the order of this Hon'ble
service tribunal which has been directed on dated 25.10.209
passed by this Hon'ble service tribunal in Service Appeal No.
1228/2018 for the interest of justice. ‘

Petitioner

Through |
‘ T
Akhunzﬁyed Pervez

Dated: 24.02.2020 Advocate, High Court Peshawar.

Cell # 0300-3160098
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR
C.0.C No. /2020
In '
Service Appeal No. 1228/2018
Mushtgg All - oo TR -......PETITIONER
' F
VERSUS
Mr. Hafiz lbrahim & other .................. eevereereereeeneniee.... Respondents
AFFIDAVIT

|, Mushtag Ali S/O Abdul Ghani R/O Musazai, Gul Abad, Ingilab |
Road, Peshawar, Ex-Senior Clerk District Education Officer (M) District
Battagram, do hereby solemnly affirm and declare on oath that

" the contents of this accompanying Contempt of Court Petition are

tfrue and correct to the best of my knowledge and belief and
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To, | : @ | .

The Director Elementary & Secl-ondaf-y Education
Gout of Khyber Pakhtunkhwa, .iPes_hawar
‘Subject:- APPEAL FOR REINSTA TEMENT INTO SERVICE
IN THE LIGHT OF HON'BLE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA ORDER.

Respected Sir,

Reference to the judgment dated 25.10. 2(519 passed by
the Khyber Pakhtunkhwa Service Tribunal Peshawar in the

Service Appeal No.1228/2018, on the sub}ect noted above, it is

- humbly prayed that I may graciously be remstated into service
‘at the earliest, please.

A immediate response in the matter wcll be hzghly |
appreciated.

Regards,

Sincerely yours.

A@s%iAt 'NM

Ex-Senior Clerk
District Education Office
(Male)
Battagram

Dated:- 25.11.2019

Encl: Copy of judgment dated 25.10.2019 is attached.
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. 'BEFORETHE KHYBER?AIQ{HWA SERVICE TRIBUNAK, . © .

ey . I PESHAWAR

SERVICE APPEAL NO 1228/2018

Date of mstltutxon 5.' 08 10.2018" ~ '
i Date of Judgment 25 10. 2019

. o : Mushtaq Ah Slo ,ilxbdul Gaha.m R/o Musazai, Gul Abad '
.~ .7 - IngilabRoad, Peshawar, Senior Clerk Dlstnct Educatlon Ofﬁcer (M)
' Battagram. R . 4

F S f VERSUS A g?

,41 . : i

1. The Sec1eta1y Elementaly & Secondary Educatlon, Khyber Pakhtunkh 2 C1v1l
Secxetanat Peshawar. - '

sttuct Education Officer (M) Peshawar Hashtnagn, Peshawar

‘ D1stnct Education Officer M) Battagram Bazar, Battagram: - -

4.- Director Elementary & Secondary Educatlon Khyber Pakhtunkh a Firdous' ',

R s

l.).l(\.)‘

Chowk Pesha war. . 5 (Respondents)
PPI* AL UNDER SECTION-4 OF KHYBER PAKﬂI Q_Iﬂﬁﬂ WA .

SERVICE TRIBUNAL ACT 1974 AGAINST THE TMPUGNED

M

QFFICE ORDER ENDST NO. 1505~ 10/F NO/A-23/MSIAPPEAL -~ ~ =

4

N MUSHTAQ ALL DATED 18092018 OF RESPONDENT- No.. .
% : (DIR.ECTOR ELEMENTARY & §ECQNDARY EDUCATION, IR
"~  KHYBER | PAKHTUNKHWA 'FIRDQUS ___ CHOWK' =
Ty - HOLD THE ORDER:.OF-
N L{(‘ HASHTNAGRL PESHAWAR) ENDST: NO. 729-32/DATED -
\‘*‘ PESHAWAR THE 05.09.2014 AND REJECTED THE APPEAL

OF }THE APPELLANT FOR NO LEGAL REASON. -

Mr. Akhunzada Syed Pegvez, Advocate : L For.a‘ﬁp.ellant..,

. Mr. Kabmxllak'm Khattak, Addltlonal Advocate General , -~ For ﬁespon‘oents a
;;f ‘ | S .
Mr. MUHAMMAD AMIN KHAN KUNDI T I\/IEN[BER (JUDIC )
MR. HUSSAIN SHAH ' : o lV[EIVIBER (EXECI
? JUDGMENT‘

o
,ip

i

' MUHAMMAD AMIN KHAN KUNDI MEMBER - Counsel'forfthe' .
appeilant and Mr Kabu‘ullah Khattak Addxtlonal Advocate General a,lonngth
‘M. Alshed Ah ADO for the 1espondents present Arguments heard and recor

I.

/ :pGlLlSed ‘
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" 2 Brief facts o_f the ‘-ease as perpresentserwce appeal a.‘re"that,:ﬂ;e:appellm'
was serving as Semor 'Clerl\ in Bducatron Department Hi.e‘.\.a./as 1mposed rnjajm
| pemlty of compulsory retireinent v1de o1der dated 05.09 2014 on’ the allegatlor
. o of absence from dut‘y by the competent authorlty The appellant after avalhng
R departmental remedy, ﬁled serv1ce appeal before thlS Trlb‘unal and afte'r heanng
ar cruments thxs Tt 1bunal 1ssued dlrectton to the appellate authortty (Responden
. No. 4 ie Direction Elementary & Secondary Edueatlon Khyber Pakhtunkhwa
to decrde the departmental appeal ﬁled by the appellant wrthm two months oi
'. thc 1ece1pt of copy of Judgment vrde deta11ed Judlgrnent dated 10 07 2018 The
departmental authouty 1eJected/dismrssed the departmental appeal v1de order
dated - 18 09. 7018 and thereafter the appellant filed the present serv1ce appeal

on 08.10.2018.

. 3. Respondents were fjstnnrnoned ,»yh'o ‘conte‘sted- _the 'appeal by. :ﬁl'ing of
N\~ written reply/comments. .
:t: ’\\g 4. Learned counsel.'for the appellant contended that. the appellant was
Q\é\ L serving as Semor Clerk in Educatlon' Department. It was further contended that
RN
. \&\\} © the appellant was 1nvolved m crnmnal case vxde PIR No.! 304 dated 23 03.2013
. \'\&‘
N

‘ under section 489 F PPC Polxce Statron Takht Babhi. It was further contended

that the absence of the appellant was not 1nte11t10na1/de11berate but the same was

i

due to mvolvement of the appellant in the aforesaxd crrmmal case It was further

contended ‘that nerther absence perlod has been mentloned by the competent
i
: authority in.the unpugned order nor by the departmental authorxty in the order

,(;t—- T

jag H I\..‘é“,i‘.‘q

E dene i 2 ,,';_,‘

of departmental appeal. It was further contended that nelther chatge sheet

statement of alleoatlon was framed or served upon the appellant nor prope1

hearing and defence nor any absence notrce -was-lssued‘jto .the ,appellant at his

home address nor. any absence notice/showfcause notice was-advertised in two
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o has 1endered the whole proceedmg 1llegal and hable to be set-aSlde and prayed

for acceptance ofappeal I R

O

: DISClplme) Rules 2011 thel efore* the appellant wa.s condemned unheard whmh

3.

3

i
. 1
. ' °
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5.. On the other hand learned Addmonal Advocate General for the

lespondents opposed the contentlon of learned counsel for the appellant and

* -conténded that the appellant 1erna1ned absent wrth effect from 18 05 2013 till

- b compelent authorrty and the Prmetpal of Government Hrgher Secondary Schodl :

L2

the nnpugned order dated 05.09. 2014 w1thout penmsrlon of lawful authonty It ..
was further contended. that a ptoper show-cause nottce was 1ssued to the -
appellant Whlch was’ also recewed by the appellant on, 18 02 2014 as revelea”

from the copy of show-cause not1ce bnt the appellant could not satlsfy the

Hazar Khawani Peshawar recommended for cornpulsory retn‘ement ﬁoﬂn‘.-
- service Vlde mqu1ry report dated 15 05. 2014 thelefore, '1t ‘was vehementiy"
contendod that after fulﬁllmg all the codal fonnahtres the appellant was rrght’ly '
nnposed major penalty of compulsory rettrement and prayed for dismissal rof )

appeal.

6.  Perusal of the reeord rev'_eals -jthat the appelli.ant‘yya;s'i:serving.as "S‘ekrli'dr
Clerk in Edncatlon Deparnnent;"l'he record ‘fnrther reyeals that ‘the appehanl
was mvolved in the aforesald crrmlnal case due to wlnch the appellant remamec
absent from duty wxlh effect from 18 05.2013. The record further reveals tha
the appellant was 1tnnosed major penalty of eompulsory renrernent by th
competent authority i.e Dlstrlct Ed-ucatlon Officer Male Peshawa.r vide -,prd

dated 05.09.2014. The record further reveals that the appellant ﬁ

| departmental appeal agamst the tmpugned order dated 0S. 09 2014 but the 3@

~and dlrected the departmental authonty to declde lhe departme .. ‘

was not responded by the departmental authonty wrthm the strpulated per
therefme the appellant ﬁled Servxce Appeal before th1s Tnbunal The lec

further reveals that thls Trtbunal dlsposed off the servme appeal of the appe

-
.
~,

e
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by the appellant wrthm two months of the recerpt of copy of Judgment vide

cletalled judgment . dated 10. 07 2018 The recorcl further reveals that thc

departmental authortty also dlsmtssed thc departmental appeal of the appellan

" vide order dated 18. 09 2018 and thereafte1 the appellant ﬁled the presen

service appeal oh 08. 10 2018 The record further reveals that the appellant was

unposecl ma]Ol penalty of compulsory 1et1rement on the allegatlon of absence

~ from duty but nelther charge sheet statement of allegatron was framed or served

upon- the - appellant nor’ proper 1nqu1ry was' conducted n01 the appellant was

N 'plthded opportumty of personal hearmg and defence The record further

AP
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' 18 02.2014 as revealed from the copy of show ~cause nottce ava1]able on thé.

teveals that the compctent authonty has issued’ only a show-cause nottce
3

undated to the appellant for the absence wrth efft ct from 18. 05 2013 which was

1ece1vecl to the appellant on. 18 02 2014 and after 1ssu1ng the show cause nottceJ

the appellant was 1mposed maJor penalty of cornpulsory 1et1rement v1de order

dated 05. 09 2014 but neither regular 1nqu1ry wis dtspensed by the competent

authority in the aforesatd show-cause notlce nor any reason for dlspensmg

. regular inquiry was .m'entlone,d in the sard sh‘ow-c:ause notice. The record furthett

reveals that the aforesaid show cause nottce was recerved by the appellant on

record but a factﬁn‘dmg 1nqu1ry was cond'ucted by the Prmc'ipal of' G<5vernm'enr

-

Higher Seconclary School Hazar Khawa.m Peshawar on 15, 05 2014 after rssutng

'a show- -cause notrce wlnch 1tse1f speak that the sa1cl fact findmg mqulry 1é
agamst the rules as the competent authorlty was requtred ta ﬁrst 1n1t1ate propet

‘ mquny 1nclud1ng chargeusheet statement of alleg,atlon agamst the appellant and

thereafter if the appellarﬂt was proved gutlty than he would have 1sstted a show~

'ﬂcause notice for the absence pertod but the 1nquu“y ofﬁcer has subm1tted mqutrv

"repolt after the aforesald show-cause notice the1efore the whole proceedtng IS

llegal and liable to be set-asrde As such we parttally accept e, ppeal set-

aside the tmnuaned order remstate the abnellant ir

Lty

. erv e and drrect the

&
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1espondent department kto conduct de -n0vo mqulry 1n the mode and mannetrs’

‘.,,a

g p1es<:1 ibed under Government Serva,nts (Efﬁmency & Dlscmhne) Rules 2011

i sulctly in accmdance w1th law thhm a penod of 90 ~days ﬁ'om the date of

.

-+ receipt of copy of this Judgment The issue of back beneﬁts w111 be subject to “

, .

the outcome of de-novo 1nqu1ry Partles are 1eﬁ to bear then' own costs Flle l‘ae

consigned to the re001d Loom._ '

s

o (MUHAMMADAMINKHAN KUND
(ﬁf@ﬁ o ' MEMBER - |

(HUSSAIN SHAH)
MEMBER -
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OFFICE OF THE
PRINCIPAL GHS NANAK PORA PESHAWAR
| CITY |

No._ 452 / Principal/GHS Nanak Pore/Enquiry /Mushtaq /SC / dated ¢#( /10/ 12020
"l"o, . ) .
The Distriqt Education Officer .
(Male) Peshawar. |
Subject; SUBMISSION OF ENQUIRY REPORT
Memo, '

With referénce to your office order Endstt No, 2252-56 dated; 24-12-2019, .
Enclosed please find herewith enquiry report in R/o Mr. Mushtaq Ali Ex- Senior Clerk DEO (M)

~ (NAVEED AKHTAR) |
: Principal/Enquiry Officer BPS-18
N, GHS Nanak Pora  ~

Battagram along with its enclosure for further necessary action please. -

(Enclosed as above).

P : Peshawar
s Y 7
& o, P N
.r"[ - -~ v} (:}
N ]-\ “"I g‘}ﬁ"l .
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LI .
R '
i |




e

©. Pz
OFFICE OF THE PRINCIPAL GHS NANAK
PURA, DISTRICT PESHAWAR

ENQUIRY REPORT IN SERVICE APPEAL NO. :1228/2018 IN RO MR .

MUSHTAQ ALI EX-SENIOR CLERK OFFICE OF THE DEO!M} BATTAGRAM
INTRODUCTION;- |

The undersigned has been appointed as enquiry Officerby the  DEO(Male)
Peshawarvide Order issued under Endst: No. 2252-56 dated ; 24-12-2019in pursuance of the
decisiontof the Honorable Khyber Pakhtunkhwa Service Tribunal, Peshawar in Serwce Appeal
No. 1228/201 SW|th the following .

1. The absence period i.e. 18-05-2013 to 12-2-2014

2. Promotion order from Junior Clerk to Senior Clerk

3. To enquire the whether the concerned officer/ officers signed countersigned the relevant
papers pertaining to promotion of appellant to the post of SICIerk;;g

4. To examine the track record in education department.

HISTORY OF THE CASE. :

In compliance with the order issued by the wothy DEO(M) Peshawar the undersigned
started the enquiry preceding and called Mr. Mushtaq Ali Ex-Senior Clerk to appear before the

“enquiry officer on the date/time and venue so fixed on 28-12-2019.The undersigned studied all

|
the relevant documents available on the record as well as judgment issued by the Honorable
Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Having gone through the record thoroughly, it was observed that the then Principal
GHSS No.4 Kakshal, Peshawar City submitted the absence re];port of the mentioned accused
appellant wef 18-05-2013 to 12-02-2014 (09) Months. However Mr. Mushtaq Ali Ex-Junior Clerk
GHSS No.4 Kakshal, Peshawar City submitted his application: for medicai leave w.e.f 18-05-

2013 to 18-01-2014 (copy attached ) Furthermore, he was hospitalized and admitted at

Khursheed Medical Center & Surgical Hospital Peshawar w.e.f 18-05?013 to 31-05-2013.He
was discharged f_rzfom Hospital on 31-05-2013 and the Doctors advised him for complete bed rest
for 06 Month. A d“hestionnaire to this effect was served on him (copy aﬁéched) He replied to the
said Questionnaireaccordingly. As per statement obtained from him, it was revealed that he was
patient of Hepatitis “C* Hence, he was not in position to perform his duty

After the thorough checking of his documents as well Ongmal Service Book (copy
attached) he was-appointed as Junior Clerk in Elementary & Secondary Education Department
on 15-12-1986 vide Director E & SE Khyber Pakhtunkhwa Peshawar (copy attached) He
performed his duty regularly w.e.f 15-12-1986 to 17-05-2013. As per his original service book

- he was not remained on leave without pay. His service recordwas found duly verified by the

concerned Officers/DEOs/DDO,s from time to time il 29-09-2014 All the relevant documents
i.e Original Service Book ,ACR, Non Involvement, Reliving Chit, LPC duly attested /Re- Attested

by the Principai GHSS No.4 Peshawar City in connection with i s promotion case to the post of
Senior Clerk.
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Accordingly, based on the above mentioned verified récord, the Director E&SE KP,

Peshawar issued his promotion order as Senior Clerk vide Endst: No. 4015-4040/ .F.No.A- §

23/MS/Promotion/S/Clerk/DD(F&A) dated 28—05—2014. appearing at S.No. (3,§)and
adjusted him at DEO(M) office Battagram. He took over charge of his new assignment/post on
04-06-2014 and he performe‘d his duty w.e.f 04-06-2014 to 29-09-2014: Later on, Directorate
E&SE KP, Peshawar had withdrawn his promotion order as SlClerk on the basrs of his
compulisory retirementorder issued by the then DEO(M) Peshawenr

FINDINGS;

1.

Keeplng in view history of the case dig out as above and after careful checking of

the relevant record, the undersigned reached to the following conclusion/fi indings:-

The appeliant concernedwas on medical leave for the period |from 18-05-2013 to 18-
01-2014. | |

All the documents available on the record showing that he sibmitted his application
for medical Leave and the Principal concerned had forlwarded?’his leave application to
DEO (M) Peshawar on 18-05-2013.However his Leave was not sanctioned by the
then DEO (M) Peshawar.

Later on, the appellant was promoted to the Post of Senior Clerk vide DirectorateE&
SE KP, Peshawar Order vide Endst: No. 4015-4040/ -F.No.A-23/MS/Promotion/S/
Clerk/DD (F&A) dated; 28-05-2014 falling at S.No. (39) andad]usted him atDEO (M)
office Battagram.

The Principal GHSS No.4 Kakshal Peshawar City reported him as absent, and
ignored the application of the Mr. Mushtaq Ali Ex—Jumor Clerk GHS Kakshal
Peshawar already forwarded by him.

Furthermore all the documents relevant to his promotlon duly attested by the
Principal Mr. Muhammad Tahir GHSS No.4 Kakshal F.:eshawarCrty vide his letter No.
91 dated; 17-12-2015 and re-verified by-the Principal t':oncerned on 30-12-20189.
Furthermore, Directorate E & SEalso conducted an enquiry m this case through Mr.
Saif-ur-Rahman Principal GHS No.1 Nowshera Cantt (oopyattached) who had
recommended that the said appellant/Ex-Senior Clerk may be reverted to his lower
Post i.e Junior Clerk. ‘

Moreover, Mr. Mushtaq Ali Ex-Senior Clerk lodged ;his appeal before the service
Tribunal Peshawar vide Service Appeal No0.1228/2018 and passed his Judgment
announced on 25-10-2019 at the disposal of DEO (M) Peshawar to conduct de-novo
enquiry. .

It is also worth mentioning that Directorate E&SE KP, Peshawar issued letter to DEO
(M) Peshawar for re-instatement of his services in the,comptiénce of the Judgment of
Honorable Service Tribunal Peshawar Khyber Pakh%:tunkhwg Peshawar referred to
above.

by NGOGk P




. The absent period w.e.f 18-05-2013 to 18-01-2014 as

RECOMMENDATION;-s

Keeping in view aforesaid findings into consideration, it is recomn}ended that;-

. In the compliance with the Judgment of Honorable Service Tribunal Peshawar, the

incumbent DEO (M) Peshawar is requested first to set a'alde the compulsory retirement
order of Mr. Mushtaq Ali Ex-Junior Clerk GHS Kakshal| Peshawar issued by the then
DEO (M) Peshawar vide Endst: No.72932 dated 05«09-2(|)14 and he may be re- mstated

in service agalnst his original post of Junior Clerk retrospjctlvely

unior Clerk may be converted
into Medical Leave.

. After his reinstatement against Junior Clerk post, his case alongﬁ with this inquiry report

may be forwarded to the Director E&SE KP, Peshawar Tor restéi"‘ration of his promotion
order to the post of Senior Clerk which was with-drawn by the Directorate E&SE KP
Peshawar vide Order No.6145-52 dated 17-09-2014 and he may be adjusted against

first avallable Senior Clerk post. |

. The period for which he remained under trail at Honorable Service Tribunal Peshawar

w.e.f 30-09-2014 ( Appeal date ) till the date of restoration of his promotion order as
S/Clerk may be considered as spent on duty as the case of the appellant concerned
remained under trail in the High Court and Service Tribur?al Peshawar respectively.

. His promotion order may be restored to the Post of Senior Clerk from the date of his

|
taking over charge as senior Clerk i.e 04-06-2014 as due to him under the rules .

GHS Nanak Pura Peshawar City -
(Enquiry ;Qfﬁcer)
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_- OFFICE OF THE L~
~ PRINCIPAL GHS NANAK PORA PESHAWAR

Memo,

CITYy -
Y52 ./ Principal/GHS Nanak Pore/Enquiiry Mushtaq /SC / dated a’é/o/ 12020
The District Education Officer
(Male) Peshawar..” - = ;
Subject, . SUBMISSION OF ENQUIRY REPORT

With reference té-J_you'r,'ofﬁce order Endstt No. 2252-56 dated; 24-12-2019.
Enclosed please find herewith enquiry report in R/o Mr. Mushtaq Ali Ex- Senior Clerk DEO (M)

/0 ,Q

(NAVEED AKHTAR)
, Principal/Enquiry Officer BPS-18
GHS Nanak Pora
N

Battagram along with its enclosure for further necessary action please. -

(Enclosed as above).

Peshawar

A AN
CeH.S Nanak P auryg
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OFFICE OF THE PRINCIPAL GHS NANAK
PURA‘. DISTRICT PESHAWAR

QU!RY REPORT IN SERVICE APPEAL NO. 1228/2018 IN R/IO MR .

MUSHTAQ ALI EX-SENIOR CLERK OFFICE OF THE DEO(M) BATTAGRAM
INTRODUCTION -

The unders@;ned h'as” been éppointed as enquiry Officerby the DEO(Male)
Péshéwarvide Order issued under Endst: No. 2252-56 dated ; 24-12-2019in pursuance of the
decisiontof the Honorable Khyber Pakhtunkhwa Service Tribunal, Peshawar in Service Appeal
No. 1228/2018with the following .

1. The absence period i.e. 18-05-2013 to 12-2-2014

2. Promotion order from Junior Clerk to Senior Clerk- s

3. To enquire the whether the concemed officer/ officers signed countersigned the relevant
papers pertaining to promotion of appeilént to the post of S/Clerk.

4. To examine the track record in education department.

HISTORY OF THE CASE.

In compliance With the order issued by the wothy DEO(M) Peshawar the undersigned
started the enquiry precéding and called Mr. Mushtaq Ali Ex-Senior Clerk to appear before the
enquiry officer on the date/time arid venue so fixed on 28-12-2019.The undersigned studied all
the relevant documents available on the record as well as Judgment issued by the Honorable
Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Having gone through the record thoroughly, it was observed that the then Principal
GHSS No.4 Kakshal, Peshawar City submitted the absence report of the mentioned accused
appellant wef 18-05-2013 to 12-02-2014 (08) Months. However Mr. Mushtaqg Ali Ex-Junior Clerk
GHSS No.4 Kakshal, Peshawar City submitted his application for medical leave w.e.f 18-05-
2013 to 18-01-2014 (copy attached ) Furthermore, he was hospitalized and admitted at
Khursheed Medical Center & Surgical Hospital Peshawar w.e.f 18-05-2013 to 31-05-2013.He
was discharged from Hospital on 31-05-2013 and the Doctors advised him for complete bed rest
for 06 Month. A Questionnaire to this effect was served on him (copy attached) He replied to the
said Questionnaireaccordingly. As per statement obtained from him, it was revealed that he was
patient of Hepatitis “C* Hence, he was not in position to perform his duty.

After the thorOugh' checking of his documents as well Original Service Book (copy
attached) he was appointed as Junior Clerk in Elementary & Secondary Education Department
on 15-12-1986 vide Director E & SE Khyber Pakhtunkhwa Peshawar (copy attached) He
performed his duty regularly w.e.f 15-12-1986 to 17-05-2013. As per his original service book
he was not r‘eméined on leave without pay. His service recordwas found duly verified by the
concerned Officers/DEOs/DDO,s from time to time till 29-08-2014. All the relevant documents
i.e Original Service Book ,ACR, Non Ihvolvement, Reliving Chit, LPC duly attested /Re- Attested
by the Principal GHSS No.4 Peshawar City in connection with his promotion case to the post of
Senior Clerk.




Accordingly, based on the above mentioned verified record, the Director E&SE KP,
Peshawar issued his promotion order as Senior Clerk vide Endst: No. 4015-4040/ .F.No.A-

23/MS/Promotion/S/Clerk/DD(F&A) dated 28-05-2014 appearing at S.No. (39)and
adjusted him at DEO(M) office Battagram. He took over charge of his new assignment/post on
04-06-2014 and he performed his duty w.e.f 04-06-2014 to 29-09-2014. Later on, Directorate
E&SE KP, Peshawar had withdrawn his promotion order as S/Clerk on the basis of his

compulsory retirementorder issued by the then DEO(M) Peshawar.

FINDINGS;

Keeping in view history of the case dig out as above and after careful checking of

the relevant record, the undersigned reached to the following concluéion/ﬁndings:-.

1.

The appellant concermedwas on medical leave for the period from 18-05-2013 to 18-
01-2014.

All the documents available on the record showing that he submitted his application
for medical Leave and the Principal concerned had forwarded his leave application to
DEO (M) Peshawar on 18-05-2013.However his Leave was not sanctioned by the
then DEO (M) Peshawar.

Later on, the appellant was promoted to the Post of Senior Cierk vide DirectorateE&
SE KP, Peshawar Order vide Endst: No. 4015-4040/ .F.No.A-23/MS/Promotion/S/
Clerk/DD (F&A) dated; 28-05-2014 falling at S.No. (39) andadjusted him atDEO (M)
office Battagram.

The Principal GHSS No.4 Kakshal Peshawar City reported him as absent, and
ignored the application of the Mr. Mushtag Ali Ex-Junior Clerk GHS Kakshal
Peshawar already forwarded by him.

Furthermore, all the documents relevant to his promotion duly attested by the
Principal Mr. Muhammad Tahir GHSS No.4 Kakshal PeshawarCity vide his letter No.
91 dated; 17-12-2015 and re-verified by the Principal concerned on 30-12-2019.
Furthermore, Directorate E & SEalso conducted an enquiry in this case through Mr.
Saif-ur-Rahman Pﬁn;:ipal GHS No.1 Nowshera Cantt (copyattached) who had
recommended that the said appellant/Ex-Senior Clerk may be reverted to his lower
Post i.e Junior Clerk.

Moreover, Mr. Mushtaq Ali Ex-Senior Clerk lodged his appeal before the service
Tribunal Peshawar vide Service Appeal No.1228/2018 and passed his Judgment
announced on 25-10-2019 at the disposal of DEO (M) Peshawar to conduct de-novo
enquiry..

It is also worth mentioning that Directorate E&SE KP, Peshawar issued letter to DEO
(M) Peshawar for re-instatement of his services in the compliance of the Judgment of
Honorable Service Tribunal Peshawar Khyber Pakhtunkhwa Peshawar referred to
above.

Gu+is iNanak Furn
Peshawar
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Keeping in view aforés‘aid findings into consideration, it is recommended that:-

RECOMMENDATION:-s

1. i "the eompliance with the Judgment of Honorable Service Tribunal Peshawar, the
incurnbent DEO (M) Peshawar i& requested first to'sét aside the compulsory fetirement
order of M. Mushtaq Al Ex-Junior Clerk GHS Kakshal Péshiawar issued by the then
in service against his original post of Juinior Clerk retrospectively.

2. The absent period w.e.f 18-05-2013 t6 18-01-2014 as Junior Clerk may be converted
into Medical Leave.

3. ‘After his reinstatement against Junior CIérk post, his asé along with this injtiiry report
friay bé‘fbrwarded to the Director E&SE KP, Peshawar for restoration of his promotion’
order to" the ‘post of Senior Clerk which Was with-drawn by the Directorate EQSE KP'
Peshawar vide Order No.6145:52" dated 17-00-2014 and he may be adjiisted against
first available Senior Clerk post.

4. The period for which he remained under trail at Honorable Service Tribunal Peshawar
w.e.f 30-09-2014 ( Appeél date ) till the date of restoration of his promotion order as
S/Clerk fnay be considered as spent on duty as the case of the appellant concerned

| remained under trail in the High Court and Service Tribunal Peshawar respectively.

5. 'His promotion order Tay bé restored to theé Post of Senior Clerk from the date of his
taking over chargé a8 senior Clerk i.e  04-06-2014 &s due t him under the rules .

GHS Nanak Pura Peshawar City
(Enquiry Officer)

G.H.S Nanale Purg
Peshawar



I',-I, ‘.",4 e e Copy forwarded to the: -

+ . ‘
e Most immediate/Top Priority
- Courl Matter
o " . e DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION
T L . . KHYBER PAKHTUNKHWA PESHAWAR.
Phone: 081-9225344 . Email: ddadmn ese@gmaﬂ com
L . _"‘_' ' ! ’ l
Notification.

In continuation to this office Notrfrcahon issued under Endst No. 1379-80 dated " :

Enqulry Offlcer to conduct De-novo enquiry against Mr Mushtaq Ali Ex-Junior Clerk D1§tr1ct

R - dated 25/10/2019 (copy attached).

 Note: The Enquiry Officer is drrected to submlt his. recornmendahon/fmdmrs within

: .05 days positively.

Y ' , DIRECTOR |
: Elementary & Secondary Educahon

y - O_\Q? \’\ ’/q;'.\\-' ' R KhYb_EI Pakhtunkhwa, .Peshawar. :. ‘
’Fj‘dst No __/A-23/MS/Appea1/Mushtaq Ali S/Clerk Dated Peshawar the 18121.912020._;‘:

. Mr. Sajjad Akhtar District Education Officer {(Male) Nowshera along w1th copy of "

. Judgment of the Khyber Pakhtunkhwa Service Tribunal dated 25/10/2019 and other
: «  relevant documents in the case of Mushtaq Ali.

PA to Director Elementary & Secondary Education K.hyber Pakhtunkhwa JLPeshawar.

s
'

N e I -~ Assistant Director (Admn)
R S . ~Directorate of Elementary &-Sec Edu
T TS T L . Khyber Pakhtunkh h
l = [ v -
L - RN
.‘ . e . : w Sie— —— .‘“
.._ “ ¥ : s _..: :‘ Al P
o - !"’ E:\Faman Data\MS\Enquiry Officei\Mr Muhnmmad Irfan Enquiry office changed doc : R N
i "?A:\ ) S N R
W3 S - :
BE e - . o
. . '__ ... - - T T S i
fo e e - e
il “ S Tl -t

s ’ 12/05/2020 Mr Sa])ad Akhtar District Educatlon Officer (Male) Nowshera is hereby nommated as .

. PeBhawar in the light of the Judgment of the Honourable Khyber Pakhtunkhwa Servxce Trlbunal



mailto:ddadmn.ese@gmail.com
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ég}é;‘.(HYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

T
o

. © _
No. 33 6 /ST pated =9 / // /2020
To
The Director E&SE,
Government of Khyber Pakhtunkhwa,
Peshawar.
SUBIJECT: - ORDER IN EXECUTION PETITION NO. 64/2020 MR. MUSHTAQ Al .-

| am directed to forward herewith a certified copy of order dated
28.10.2020 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

(= s
| REGISTRAR +
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.
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ThHe Dirertor E&SE Deptt. Khv‘\r-r Fakhtnitgg o by oy
D3t e
CaTsSTE =0 the foliowang officer 1p conduc: da
~TROWD ety ¥ X
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RNQUIRY QFFICER: COM T
Mr. Sagad Akht.u igbal Distirier Edoias | '

2320 Qifong ﬁs,;_tﬂ 18 :

APPELLANT "

g ' .
tiushtag Rl 5/Qerk now at GHSS Dk smadl Khe) joow ‘ |
T3 e N‘W‘Shm =l Ol
: LR —

CONTETS QF APPEAL

The appellam is requasting for thas 8ack Be: ‘ - .
1&5 far » s ) - .
32.6.2020: 37 the period frem 01109015 m

,
g

Procead ng___-
/ .
The Enquiry Committea started the proceedings ace S . ,
0T C ¥- Tha avaizw Aoerd ¢ ‘
cmackes thovoughly. Findings of the enguiry ars . Srmitead ‘*e ’:S .‘i ® pRL
o . - u..u\& £89 T ,'“ L md 1 :
mennonagd Notihcstion plesss. = ,, t}& b

Fedegst | o
| m\ / o

Tbe Hon'able sefvice tribunal has announced. th Bacision, B?P@I case. af MW
Ali 5/Clerk now at GHSS Dak lsmgd) Xhel Nowshera ex-JfClark st‘-m P‘ashm
wherein h2 was re-instated in service and opdered for d=-nave-enqeEry in covection
with Back benefits. ' A
‘rne Directer E&SE Khyber Pskhtunkbwa has re-instated K v;de endsrt na.s:m
Z:/F No. A-23/M )S/App al/Mushtag Ali SfClerkfBattagram dated a_s-eg-zﬂzu -’
placed his service at the disposal of DED (M} Rowshera for furthar posting resuitantly
adjusted him against S/Clerk pest at GHSS Dak smad Xhel Nowshera [Ann ex-8} . -
The appellant submirted appeal for Back baneft on 25-11-2018 1o the Director S8SE ©

.
v

Khyber Pakhtunkbwa.
Two enquiries have already been conducted against him. . ' '

. 4
¢ -

Due to his compulsory retirement from semca t*ts pey was smpped u.‘t,f:tm GMF:» a

- 2014 to 30-06-2020.



‘e rm, concarned’S/Clerk was dirveie to annear batory tha cn-a,atw o*‘ju,- tar ;\,.,. “*r.:!
.. ~hearing and provide duty cartifiaate of lntervgntng pariog vids offion endrty tigy, ?w:
dated 10-11-2020 {Annex ). :

il e submitted an alfidavit on stamp pager that “hg was ROty Pottved. fry LasE
Dueptt: Khyber Pakhtunkhwa and his pay was ftoppad wre I m-w«’ﬁu W 5000
2020 white he has nat performed dut'; duringe the said petiag %Mnﬂwoj.
vitd He requesied that the interveniog padiod Lo 31102034 T SO0B2020 miy 2t ~se he

converted as peried of duty or at least leave with £ 5 BTy

REC MM&NDATIQN

L

in the light of above mentioned facts and documentary proof on recard, 'ths cnquz:f
wommitiee reached to thesconclusion that the above named officil has'not p&t‘kmmd d‘-""{ fﬂc

the puriod from 01- 10~201a to 30-06-2020Q.

It Is therefare recommended that the above mentioged 'bt‘tewenhg period .mavlp&;gp‘bg

m erted into extra ordinary Leave without pay to regularize his service,

ead 20207
{SM!}B AKHTAR
Risfrict Education é{ﬁcer. -
, »7 Male Nowshera. \. ‘
v ‘\‘
. A
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. 2017] . HEADNOTES OF CASES

‘ T 19 .
H ' i
‘ R - 2017TPLC(C.S.)Note 20 . .. - f ‘ ({:, d\)o D\/)\a
| ’ . [Peshawar High Court] /)\ﬂ LT
o : Be}'ore Ishtlaq Ibrahim, C.J. and Wagar Ahmad Seth,. J : ’ .
’ IFTIKHAR AHMAD I

versus .

. GOVERNMENT OF KHYBER PAKHTUNKHWA
: : through Chief Secretary and 2 others

Writ Petition No.1541-P of 2016, decided on 22nd September, 2016.
: Per Wx!sgar Ahmad Seth, J
I " (a) Civf:'l service---

)

-——De novo proceedings—Non-compliance of judgmeii of Service Tribunal..
Effect—-Service Tribunal had ardered for de novo inquiry to be completed within
three months but department failed to conclude the same within the.time given by
the Tdbﬂ‘nal—-ﬂfcht—-Employu was Issued charge-sheet after a lapse of about ten
months from the Judgment .of Service Yribunal~-Departinent was bound 1o
"implement the Judgment of Tridunal in tetter and spirit within the time given—-- T
Failure éf department 1o implement the_judgmgmy_lt_{ulq time, would result that :
Proceedirigs thereafter would be vold-~:No reason or justification had been put ] (//
¢ Jorward by the department Jorthe delay i ¢cond, cting of de novo proceedings--- j
"Directlons of Service Tribunal had become law-=When Jaw required a thing to be |
_done in g particular manner, it would be nullity in theeye of law if niot performed
in that ve:t:v prescrided manner--- Department was bound to have performed in the ,"

initiated by the department were set aside in clrcam:mnces—»--Con.rtiturional petition . )
was allowed. [Paras. 8, 11, 12, 13 & 14 of the judgment] { ‘ '

. Zahooruddin Sheikh v. Pakistan Atomic Energy Commission 2007 pLC ) . :
"(C.S.) 959 and National Bank of Pakistan v. Shamaon Khan and others 2010 PLC :

i

(C.S.) 608 rel. -
(b) Administration of justice-—

nullity in tihe eye of law {f not performed in that very prescribed manner. [Paras 12
s of the judgmens) ' g S
. . . . . #\‘Q' ¥
Yaz Anwar for Petitioner. , oS Rt ;
; . . . H ‘l;' b . :
Moin ud Din Hamayup. A.A.G. for Respondents. . L\ . :

ZC/350/p | Petition allowed.

¢ eeessscmwveon - : ?

PLC Fnll text of the [udgmem can be viewed at \Mv.gakislénlnwsitc.com -

WP2005-2020 Mushlag Ali Vs Govt KP Full PG 48 USB
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL PESHAWAR.
2o SR HUNVURADLE R YDER PARHAIUNKHWA SERVICE TRIBUNAL PESHAWAR.

Mushtaq Ali Ex-Senior Clerk VS Secretary E&SED & others

Subject: APPLICATION FOR SUBMISSION OF BRIEF CASE HISTORY IN
EXECUTION PETITION NO. 64/2020 IN SERVICE APPEAL NO.

1228/2018 CASE TITLED MUSHTAQ ALI EX-SENIOR CLERK VS

SECRETARY & OTHERS.
The Respondents No.1-4 submit as under:-

. That the titled service appeal was instituted on 08-10-2018 before this Honorable Tribunal

against the impugned order dated 18-09-2018 of the Respondent No.4 whereby, he upheld the
order dated 05-09-2014 of the Respondent No.2 to the extent of maintaining the major penalty
of removal from service against the appellant & a copy whereof is Annexure-A.

. That aggrieved from the order dated 05-09-2014 of the Respondent No.2, the appellant has filed

a Departmental appeal to the Respondent No.4 for setting aside the impugned order of the DEO
(M) Peshawar but the same has beén rejected vide Notification dated 18-09-2018 by the
Respondent No.4 after observing all the codal formalities by maintaining the impugned order
dated 05-09-2014 of the DEO (M) Peshawar on the grounds being legally competent & a copy
whereof is Annexure-B.

- That aggrieved from the orders & Notifications dated 05-08-2014 & 18-09-2018 of the DEO

(M) Peshawar Director E&SE Khyber Pakhtunkhwa Peshawar respectively, the appellant has
filed the titled case before this Honorable Tribunal with the prayer for setting aside the
impugned orders & Notification of the Respondent Department along with his re-instatement in -
service against the senior clerk post & a copy of the main service appeal is Annexure-C.

That the Respondent Department was put on Notice for the submission of Joint Para wise
Comments which was submitted accordingly by contesting the titled case on both factual &
legal grounds & finally the case was decided vide Judgment dated 25-10-2019 by setting aside
the impugned orders & Notifications dated 05-09-2014 & 18-09-2018 of the Respondent No.2
& 4 with the directions to conduct De-nove inquiry & to the matter under the provision of E&D
Rules 2011 within a period of 90 days with further observations that the issue of back benefits
of the appellant will be subject to the outcome of the De-nove inquiry & Copies of the Joint
Para Wise Comments & Judgment dated 25-10-2019 are Annexure D & E.

That in compliance of the Judgment dated 25-10-2019 of this Honorable Tribunal the
Respondent Department has conducted De-nove inquiry vide Notification N0.2252-56 dated
24-12-2019 through the Principal GHS Nanak Pura District Peshawar who submitted inquiry
report vide his office letter No.452 dated 06-01-2020 which was observed as mis directed &
even against the facts & circumstances of the case ,hence, declared null & void' under sub-rule
6 rule 14 of E&D rules 2011 by the Respondent No.4 by nominating another inquiry committee
through the DEO (M) Nowshera vide Notification/Corrigendum No.2012-26 dated 04-12-2020
.who submitted iminquiry report on dated 30-11-2020 with the observation that the appellant has
not perfumed hds official duty w.e.f. 01-10-2014 to 30-06-2020 against the Senior Clerk post,
hence, the intervening period may be treated as EOL & a copy of the cited Rules, Notification
dated 24-12-2019, inquiry report dated 06-01-2020, corrigendum order dated 04-12-2020 &
inquiry report of the DEO (M) Nowshera are Annexures-F, G, H, I & K. :

That in the meantime, the appellant has filed an Execution Petition No.64/2020 under the above
said titled before this Honorable Bench for the implementation of the Judgment dated 25-10-
2019 & was fixed for implementation report on dated 21-12-2020 & a copy of the order sheet
dated 21-12-2020 is available on Judicial file for ready reference.



'3' That mcomphance of the Iudgment dated 25-10-2019 of this Honorable Trlbunal the
Respondent No.4/Diretor E&SE Khyber Pakhtunkhwa Peshawar after considering the facts &
circumstances of the case along with consulting the inquiry report of the DEO (M) Nowshera
has made the appellant not entitled for the grant of back service benefits w.e.f. 01-10-2014 to
30-06-2020 on the analogy of question of Law & facts of no duty & no Pay passed by this
Honorable Tribunal as well as-the august Supreme Court of Pakistan & a copy of the
Notification to the extent of compliance report is Annexure-L.

Therefore, in view of the above made submissions, this Honorable Bench
may very graciously be pleased to deem the judgment dated 25-10-2019 of this Tribunal to
has been implemented in its true letter & sprite by the Respondent Department with the
additional submission that the titled petition may kindly be disposed of in favor of the
Respondent Department in the interest of Justice please.

Dated: 23/12/2020. _
DI W .
E&SE Department Khyber

) ' : Pakhtunkhwa, Peshawar.
(Respondents No: 1-4)

AFFIDAVIT

I, Hayat Khan Asstt: Director (Litigation-II) E&SE Department
Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the
contents of the instant brief case history in the titled case/application are true &
correct to the best of my knowledge & belief. ’ ‘r’
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OFFICE OF THE DISTRICT [DUCATIO"J OFFICER (MALE) PtSHAWAR

\..'»"’~ /

WOMPULSORY RETIREMENT:- |

Whereas absence report wis received from <t‘he principal GHSS No.4'
Kakshalb Peshawar city against Mr.Mushtéq Ali JiClerk vide his Memo No.47
daled:22/05/2013, No.53 dated:29/05/2013, No.63 dated:13/06/2013  and No.71
dated:24/06/2013, |

Whereas the principal was directed vide  this office memo
No.430,dated:06/07/2013 to furnish latest information regarding absence of the official

a

concermed.

Whereas the principal GHSS Nc.4 Kakshal Peshawar city has confirmed the
absence of the official from’ 18/05/2013 wde his meric' No.99 dated:22/11/2013,

U

Whereas Show Cause Notice was served on the official concerned thorugh
principal Gk ISS Nbp.4 Kakshal Peshawar city vide this" office Memo No:3187
dated:12/02/2014 duly acknowledged by him on 18/02/2014.

Whereas,the:.(ep!y-,tofjg,héw cause notice dated 19/02/2014 was received in
this.office. o | o

Whereas an mqmry was conducted through the principal GHSS Hazar Khwani
Peshawar in compliance with notification 1ssued in thxs regard vide Endst No:6049-51
dated: 27/03/2014 ‘

Whereas the inquiry officer recommended. for imposing of major penalty (
Compursory Retirment.) vide his report No.160d ated: 15/05/2014

And whereas | Mr.Sharif Gul DEO(M) Peshawar being competent authority am
pleased to impose major penalty ( Compulsory Rehrment ) under Rules 4(b) (ii) of Govt of
KPK ‘Gévt Servarits: (E&D) Riiles 2011w e.f18/05/201; 05/2013.

The pay of the official concerned of the absence pericd should be recovered
. and copy of challan be furnished'to this office for reference and record.

3

( SHarif Gul)
District Education Officer,
(Male) Peshawar.

Endst: No.;z 25 a 27'-DatedF'eshawarthé '__ \ A Q /2014

Copy for information and necessary action to tlle -
1. Accountant General Khyber Pakhtunkhwa Feshawar.
Director E&SE KPK Peshawar., B
3. Principal GHSS No.4 Kakshal-Peshawar city for strict com'pli;a"nce regardmg.recovery from
the official concerned,

4. Official Concerned.

Deputy District Educatlon Officer,
(Male) Peshawar.

r



ANV 2 (15 - XV/

- Directorate of Elementary & Sécoi iitdtidn Khyber Pakhtunkhwa, Peshawar
T  NOTIFICATION, -
.0 ‘ “(,?A ) WHEREAS, on finality of disciplinary proceedings under Khyber Pakhtunkhwa E&D Rules- 2011 major

ol penalty of Compulsory retirement from service was imposed upon Mr. Mushtag Ali, Ex-Junior Clerk GHSS No. 4
Kakshal Peshawar city by the DEO (M) Pf ‘-th\ sar vice Nolification No. 729-32 dated 5.3.2014.

AND WHEREAS, the said .JE'{’I’Ig_Vf‘(v sanar Clerk filed a departmental appeal dated 30.9.2014 & -
8.12.2014 to the Direétor F&SE Khyhor Pakhivunsinwn Peshawar (apgellate Autharity) for redressal of his
grievances/reinstatement in s.ervi‘(:e. ‘ . .

AND WHE::R\IS'/-‘(S, the appellant filed o sarvice appeal No: A438/2017 before the Khyber Pakhtunkhwa
service Tribunal Peshawar. ' ‘

AND WHEREAS, the operative r.yart of thr julgment dated 10.7.2018 contains the following remarks.

“In the stated circuinstances this Tribunal is constrained to issue directions

to'the appeliate authority {respondeai o, 4) to decide thc_a departmental appeal filed by the

appe!l.’-m;t within two months o the soo o Eds judgment" -

AND WHERLAS, in pursuance or the tu

g dated 10.07.2018 and Section 17 read with sub rule {1) &
(2) of the E&D Rules-2011 the appellate authority called for the record of the case and comments from the
concerned DEO vide letter No. 3030 dated 27.1.2:28 for consideration of the appeal.
AND WHEREAS, the DEO concerned: hag provided the requisite record/comments accordingly vide his
letter No, 4984 dated 6.9.2016 describin;—; Lhe resaon/oircumstances under which the appellant was cbmpulsory
ollred from service after fulfl”n”(-‘nt of codal inrudiiog, ‘ '
AND WHEREAS, to krlow thc' faciiae ot tan the Director E4SE (appellate authority) ordered an

Scruting Committee vide Nolification No. 4%

vnotioted 29.8.2018 to examine the appeal in light of record
provided by the DEQ {M) Peshawar.

AND WHIREAS, consequent upon porusal of relevant record, reason and circumstances by the

appellate r)ulhorlty under which Mr. Mushlaa Aii, Ex-Junior Clerk GHSS No. 4 Kakshal Peshawar city (appellant)

was Compulsery retired, the appeal submitted = the aloresaid Ex-Junior Clerk for reinstatement was not found

tenable by the Scrutiny Committee constiluiz .0 -5 o pose.
NOW, THUREFORE, in exercise ¢ -, -oeers conferred under Section-17 rule (2) (a) of Khyber

Pakhtunkhwa Government Servants (Efiiciencs % i saphine) Rules-2011, the Director E&SE/appeliate authority

“uphold the order of Major penalty and reject agaesi” lodged by Mr, Mushtag Ali, Ex-Junior Clerk GHSS Kakshal
District Peshawar (appellant} ‘
DIRECTOR

Elementary & Secondary Education
Khyber Pakhtunkhwg, Pesptawar.

‘ndst: NO"SGD ’ ’ L IENO/A23/MS apnaa s oAl Dated Pcsn awar the / g
Copy of the above is forwarded for vy

L Registrar Kbyber Pakhtunkhwa Service Tritun a0

2~ Deputy Director (Litigation) Local Office.

/3- District Education Officer ll\/lalc) Peshawar

y 4-  DEO (Male) Battagram.

.

o and nfaction to the:-
var wj Lo Service Appeal No.4438/201 .

5-  Appellant concerned. Y
6- PAtothe Director E&SE Khyber Pakhtunkhwa {'ashawar. } M /
Wty
’ Assist irector (Admn)
F&SE, Khybar Pakhtunkhwa, PéshiaWar
LU e Talie Desktop MunawadR e-instarzmentigiested Restnstnennet Mesiang i s
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/' BEFORE THE KHYBER PAKHTUNKHWA SERVICE
= TRIBUNAL PESHAWAR |
S/ervice.A peal Noizzg/ QOlé iy 'tﬂég" '

Mushtaq Ali /o Abdul Ghani R/o Musazai, Gul Abad,
Ingilab Rbad; ,Peshawar, Senior Clerk District Edugéltion .
| Office (M), Battagram |
: C vreeees Ap?ellant
| VERSUS |
- 1. The Secretary Elementary & Secondary Education,
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar. .
2. District Education Officer (M) Peshawar, Hashtnagri,
Peshawar. ‘_ » , |
3. District Education Officer (M) Battagram Bazar,
Battagram.
4. Director Elementary .& Secondary Education,
Khyber Pakhtunkhwa, Firdous Chowk Peshawar

........... Respondents

APPEAL UNDER SECTION 4 OF KPK  SERVICE
TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
OFFICE ORDER ENDST NO.1505-10/F.NO/A-
23/MS/APPEAL/MUSHTAQ ALl  DATED
18.09.2018 OF RESPONDENT NO.4 (DIRECTOR
feifyren”r ELEMENTARY & SECONDARY EDUCATION,
el 1p. KHYBER PAKHTUNKHWA, FIRDOUS CHOWK
PESHAWAR) WHEREBY HE UPHOLD THE ORDER
OF MAJOR PENALTY IMPOSED BY RESPONDENT .
NO.2 (DISTRICT EDUCATION OFFICER (M)
PESHAWAR, HASHTNAGRI, PESHAWAR) ENDST
NO.729-32/DATED PESHAWAR THE 05.09.2014
AND REJECTED THE APPEAL GF THE
APPELLANT FOR NO LEGAL REASON.




PRAYER:-

ON ACCEPTANCE OF INSTANT APPEAL, THIS
HON’BLE TRIBUNAL WOULD BE PLEASED TO
SET ASIDE THE OFFICE ORDER ENDST NO.729-
32/DATED PESHAWAR THE 05.09.2014 AND
ENDST _ NO.1505-10/F.NO/A-23/MS/APPEAL/
MUSHTAQ ALI DATED 18.09.2018 OF THE
APPELLANT AND REINSTATE THE APPELLANT
TO HIS POST AND DUTIES WITH ALL BACK
BENEFITS. : :

Respectfully Sheweth;-

- Brief Facts of the case are as under:-

 1.That the appellant has been éerving Education

Department from last 29 years, presently posted
as senior Clerk in the office of Respondent No.3
since 20.05.2014. (Copy of posting and
promotion orders are attached as Annexure
“A”) .

- 2.That on 05.09.2014, the respohdent No.2 issued

mercilessly compulsory retirement order of
appellant on ground of absence from 18:05.2013.
(Copy of order of compulsory retirement is

attached as Annexure “B”).

3.That appellant has been suffered from HCV
seriously and had submitted an application for
leave on medical ground from 18.05.2013 to
18.01.2014, which was duly forwarded by
principal to the EDO & (E&S) Peshawar. ‘The
appellant remained in hospital for treatment from
18.05.2013 to 31.05.2013, (Photo Copies of
applicaticn and medical certificate are
attached as Annexure “C” & “D”).

4. That the appellant during his medical leave
‘period also remained in jail for 4 months from
27% July 2013 20t November 2013 U/S 489-F
PPC. {Copy of FIR, Application, Certificate are
attached as Annexure D-1 to D-37).



subsequent inquiry the appellant had never been
absent from service. The withdrawal of the
promotion order is illegal, unlawful and against
the facts. On the ignition of second inquiry and
by setting aside the finding of the first Inquiry,
the impugned orders should have been
withdrawn according to rules, but against the in
flagrant violation of rules the impugned orders
-were kept operative. (Copies of Application for
re-inquiry dated 22.07.2015 subsequent
inquiry report of record of attendance, charge
report, LPC, duty certificate other relevant
documents are attached as Annexure “G”).

9. That on 01.02.2017 the appellant again filed g
departmental appeal before the respondent No.4
for his reinstatement but the respondent paid no
heed to said representation/appeal, hence the
appellant  approached * this Hon’ble Service
Tribunal. (Copy of representation of appeal

- dated 01.02.2017 is attached as Annexure
“H”). R

10. That on 10.07.2018 this Hon’ble Service

Tribunal disposed off the above mentioned appeal
with directions to respondent No.4/appellate
authority to decide the departmental appeal filed -
by the appellant within 2 months of the receipt of
the judgment. {Copy of the grounds of appeal,
judgment and order sheet dated 10.07.2018
are attached as Annexure “I”), :

‘11. That on 18.09.2018 the respondent No.4

illegally and unlawfully dismissed the appeal of
the -appellant. (Copy of the order dated
18.09.2018 is attached as Annexure “J”),

12. That the appellant feeling aggrieved by the
office  order Endst No.1505-10/F.No/A-
23/MS/Appeal/Mushtaq Ali dated 18.09.2018
passed by Respondent No.4 and office order dated -
05.09.2014 passed by Respondent No.2 is filing -

- the instant appeal on the following grounds inter
alia; '




' GROUNDS:-

A.That the impugned office orders Endst No.729-
32/Dated Peshawar the 05.09.2014 and Endst
No.1505-10/F.No/A-23/MS/Appeal/Mushtaq
Ali dated 18.09.2018 against the appellant is
illegal, unlawful, without jurisdiction/lawful
authority and hence not maintainable.

.That on 05.09.2014, the respondent No.2
issued mercﬂessly compulsory retirement order
of appellant on ground of absence from
18.05.2013 but the period of absence has not

- been specifically shown. :

.That the department initiated an illegal,
unlawful, and ex-Parte formal inquiry against
the appellant and the inquiry officer in fill-in-
the-blank . manner-  without providing
. opportunity to appellant for his defense or for
explaunmg his. position, .even no opportunity
was given -to the -appellant to face and cross .
examined the witnesses etc, or the produced
his witnesses along with documents etc.

-

D. That no inquiry as accordmg to the prescribed

ruled- has been conducted by the inquiry
officer, however, the appellant has been
punished as a result of a summary trial
without proving any allegation against the
appellant as have been leveled in the Show
Cause Notice. :

.. That neither any witness has been produced
against the appellant nor .the appellant has
allowed to-cross examine any of the witnesses,
hence the appellant has not been given a fair
chance of hearmg and he has been condemned
unheard.

. That the appellant has never comrmtted any
misconduct and he is innocent, nothing has
been proved against the appcllant in the whole
process/procedure under the E&D rules and is




liable to be reinstated back to his service with
all back benefits. :

- G.That the subsequent inquiry has proved that
the appellant had never been absent from his
~ duty but he had remained in jail for some time

- and was acquitted from the charge. The
withdrawal of the promotion order is illegal,
unlawful and against the facts. On the ignition
of second inquiry and by setting aside the
finding of the first inquiry, the impugned
orders should have been withdrawn according
to rules, but again the in flagrant violation of

- rules the impugned orders were kept operative.
The respondent No.4 failed to appreciate the
said subsequent inquiry conducted by Mr Saif
Ur Rehman (Principal/Inquiry Officer).

H.That it is pertinent to mention . here the
' respondent No.4 has also failed to pass .any
findings on subsequent inquiry, moreover, the
office ‘order dated 18.09.2018 is against law
facts and the said subsequent inquiry hence
not maintainable.
.- That the respondent No.4 have also Violapted
the order/direction dated 10.07.2018 given by
this Hon’ble Service Tribunal. '

J. That the Respondent No.4 even in his order
. dated 18.09.2018 neither discussed the nguiry
report of Mr Saif Ur Rehman (Principal/ Inquiry
Officer) nor giving any adverse findings on the
said subsequent inquiry so the office order
dated 18.09.2018 passed by Respondent No.4
1s against law, facts and record of the case..

K.That there is major contradiction in the
disputed inquiry report. And the appellant was
in service and he took their re-leaving chit,
salary, allowance & LPC etc during his service {
as the respondents alleged his absence) but the
appellant was in continuation of his service,
hence inquiry report in compulsory retirement



'is  based on malafide which is not
maintainable.

L. That both the above mentioned inquiry Reports
contradicts each other. .

M.That the appellant was not a habitual
absentee, he regularly performed his duty and
has never been guilty of any misconduct.

TR

N.That the- entire available record nullifies the
charge.

O.That appellant has been suffered from HCV
seriously and had submitted an application for
leave on medical ground from 18.05.2013 to
18.01.2014m which was duly forwarded by
principal to the -EDO (E&S)- Peshawar. The
appellant remained in hospital for treatment
from 18.0£.2013 to 31.05.2013. |

P. That the respondent No.2 has traversed ‘his.
Jurisdiction to issue the compulsory retirement
order dated 05.09.2014 the appellant who has
been transferred to the office of respondent
No.3 on 28.05.2014. the appellant was no more
under the service of respondent No.?. '

Q.That the impugned order is void ab-initio and
without jurisdiction and in violation of
fundamental rights guaranteed by constitution
of Islamic Republic of Pakistan, 1973.

R.That there were no disciplinary proceedings
against the appellant since 20.05.2014, the
Departmental Promotion Committee promoted
the appellant from the post of Junior Clerk to
the post of senior clerk with due consideration
of the unblemished and clear service record of
the appellant and he was promotion from
Peshawar to Battagram against the vacant post
of Senior Clerk.
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23/MS/ Appegi / Mushtaq” Al dated

18.09.2018 of the | appellant and reinstate

the appellant to his post and duties with all
_ ba}ck benefits. |

'Aﬁy other relief may also be grantéd in

favour of appellant which deems_ fit in

circumstances of the case

‘Agpe’ lant

Through . 6) ‘l

‘Akhutnizada Syed Pervez
~Advocate, High Court
Peshawar

\

Dated:- 06.10.2018 -
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FORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
) . . ’ Ve
)

SERVICE APPEAL NO:1228/2018
o T

¥

 Mushtaq Ali Ex. Junior Clerk................. . et Appellant
VIS

Secretary Education Etec........ e, ...Respondent

REPLY ON BEHALF OF RESPONDEN TS.

Respectively Sheweth:
The Respondents submits bellow:
PRELIMINARY OBJECTIONS:

That the Appellant has got no cause of action /locus standi.
That the Appellant has concealed material facts from this Hon,ble Tribunal.
That the Appellant has been estopped by. his own conduct to file the. instant
appeal before this Hon’ble Tribunal.
That the instant Appeal is badly-time barred.
That the instant Appeal is not maintainable in its present form.
-That the instant Appeal is bad for mis-joinder and non-joinder for the necessary
parties. . - '
7. That the Appellant has not come with clean hands to this Hon’ble Tribunal.
8. That the instant Appeal is barred by law. '

LI ) =

=

N W

-

ON FACTS.

‘1. That Para No.1 is correct to the extent that the appellant was Ex-Employee of
the Education Department, while rest of the Para is incorrect and misleading,
hence denied.

Moreover, there were so many complaints lodged against the

Appellant. ‘ ' .

Furthermore; the Appellant intentionally remained absent from duty and
he was compulsorily retired from his service vide DEO (M) Peshawar Endst:
No.729-32 dated 05-09-2014,

(Complaints/ compulsory retirement order attached as Annex: A &B)

2. That Para No.2 is correct to the extent-that the appellant has been compulsory
retired from his service on the ground of habitual absenteeism and misconduct
after adopting proper procedure. '

(Absentee fepo‘rt is attached as Annex: O .

3. That Para No.3 is incorrect,misleading and against material facts, hence denied.

~ "Moreover, the application of the Appellant regarding leave is fake and bogus
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ré there is no official record of the application in question, neither was any =~
medical leave sanctioned to the appellant.

I,-""'That in reply to Para No.4, it i submitted that the Appellant neither informed

" the Respondent nor ‘the Principal of concerned school GHSS No.4 Peshawar
regarding/'!lis imprisonment in jail, furthermore, the Respondents fulfill all the |

. codal formalities within the limits of rules and regulation before the compulsory -
retirement of the appellant from service hence Para No.4 is incorrect and
denied. o : : .

. That Para No.5 is incortect, misleading and against the facts the promotion
order of the appellant to senior clerk has been withdrawn /cancelled from the
date of issuance on dated 28-05-2014 by the Respondent No.04 vide letter
No.6145-52 dated 17-09-2014 observing all the codel formalities. -

' (Copy of withdrawal order is attached as Annex: D) ‘

. That Para No. 6 is incorrect and denied. The respondent initiated proper
departmental proceeding against the appellant. The respondent issued show
cause notice to the appellant and his reply was unsatisfactory and against the
ground reality. Moreover, the respondent conducts inquiry in light of the said
inquiry report from service. Furthermore the appellant was involved in

embezzlement of Rs.280000/- and the same amount has been deducted from

him. '

N

(Copy of show cause notice, inquiry & embezzlement order are attached as
Annex: E, F &G) '
. That Para No.7 pertains to Court record. , , .
: - That Para No.8 also pertains to record while rest of the Para reply has been
(. given in the above Para. | '
9. That Para No.9 pertains to record.
10.That Para No.10 pertains to record. :
I1.That Para No.11 is incorrect, misleading and -against the facts. The Respondent
‘No.4 acted according to law, rules and policy. :
12.That Para No.12 is incorrect, misleading and against the facts. The appellant has
~ no cause of action to filed the instant appeal. '

‘GROUNDS

A. That Ground-A is incorrect and denied. The Respondent acted according-to law,
Rules and regulation.

B. That Ground-B is incorrect and denied. The detail reply has been given in the
above Para of facts. '

C. That Ground-C is incorrect ad misleading and against the facts. The inquiry
proceeding was according to law. ’
D. That Ground-D is incorrect and against the facts. The Respondent adopted all
the codal formalities under the prescribed rules.
That Ground-D is incorrect and misleadin g. All the proceeding has been done in
the light of solid material facts.
That the details reply of Ground-F is given in the facts Para.
. That Ground-G is incorrect. The reply has been given in the above facts Para.
- That Ground-H is incorrect, mis}eading'and against the facts. |

r

Q'
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: /:a’/t Ground-I is incorrect, misleading and against th_(_a fapts. ) %
_hat Ground-1 is incorrect, misleading and against the facts. The detail reply is.

=3 s Riveninthe above Para of facts. .

%’i }:‘:"‘ # That Gx'oungl;li is incorrect, fisleading and against the facts. The detail reply is

£/ givenin theabove*Parig of facts.

/L. That Ground-L is pertains to record. ,

& -/ M.That Ground-M is incorrect, it is submitted that the appellant intentionally

& / . absent from his duty due to this reason he was compulsory retired from his

: duty. Moreover, the detail reply has been given in facts Para No.2. '

N. That Ground-N is incorrect and misleading.

O. That Ground-O is incorrect, it is submitted that the application regarding leave
- is fake and bogus and there is no official record of the application in question.
That Ground-P is incorrect. The detail reply has been given in the facts Para.

- That Ground-Q is incorrect and denied. The order of- the respondent is
according to law and rules. ' '

- That Ground-R has already discussed in the facts Para. .
That Ground-S is incorrect and denied.. The Respondent fulfilled all the codel
formalities. ' '
That Ground-T is incorrect and misleading all the proceeding has done
according to rules and law.

U. That Ground-U is incorrect and denjed the respondents are bound to act

according to law. : : _ ‘

"V. That the reply of Ground-V has been already given in the facts Para.

W.That respondent seeks leave of this Hon’ble Tribunal to raise additional ground

~ at the time of arguments.

ZI IS

=3

It is therefore, very humbly prayed that on acceptance of this reply, the
instant appeal may very kindly be dismissed with cost. '

District Educatidn Officer ‘ . xéc{w
(Male) Peshawhr 4 ‘ (E &SK) KPK Peshawar

. crefary,
(E &SE) KPK Peshawar
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Mushtaq Ali-S/o Abdul Gahani R/o Musazai, Gul Abad,

Ingilab Road, Peshawar, Senior Clerk District Education Officer (M),
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Mr. Akhunzada Syed Pervez, Advocate _
Mr. Kabirullah Khattak, Additional Advocate General

Mr. MUHAMMAD AMIN KHAN KUNDI
MR. HUSSAIN SHAH

appellant and Mr. Kabirullah Khattak, Additional Advocate General alongwith

- VERSUS

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

(Appellant)

The Secretary Elementary & Secondary Education, Khyber Pakhtunkhwa, Civil

SecretarAiat, Peshawar. ‘ o
District Education Officer (M) Peshawar, Hashtnagri, Peshawar.
District Education Officer (M) Battagram Bazar, Battagram.

Director Elementary & Secondary Education,_ Khyber Pakhtunkhwa,- Firdous

APPEAL UNDER SECTION-4 OF KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL ACT. 1974 AGAINST THE IMPUGNED

OFFICE ORDER ENDST NO. 1505-10/F NO/A-23/MS/APPEAL
MUSHTAQ ALI DATED 18.09.2018 OF RESPONDENT NO.
HDIRECTOR ELEMENTARY & SECONDARY EDUCATION,
KHYBER . PAKHTUNKHWA, FIRDOUS CHOWK
PESHAWAR) WHEREBY HE UPHOLD THE ORDER OF

MAJOR PENALTY IMPOSED BY RESPONDENT NO. 2--

(DISTRICT _EDUCATION _OFFICER (M) PESHAWAR,

HASHTNAGRI, PESHAWAR) ENDST NO. 729-32/DATED -

PESHAWAR THE 05.09.2014 AND REJECTED THE APPEAL
OF THE APPELLANT FOR.NO LEGAL REASON. \

%

JUDGMENT

- Chowk Peshawar. ~ ‘ , ... (Respondents)

For appellant.
For respondents.

MEMBER (JUDICIAL)
MEMBER (EXECUTIVE)

MUHAMMAD AMINKHAN KUNDI, MEMBER: - Counsel for the

- Mr.»Arshed Ali, ADO for the respondents present. Arguments heard and record

perused,
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2. Brief facts of the case as per pl;esent' service appeal are th'gt the aﬁpella_nt
was sewiné as Senior Clerk in Education Department. . He was impovsed major
penalty of qoﬁxpuiédry retirei_nent vide order dated 05.09.2014 on the allegation
of absencé from duty by the competent authority. The appellant after availing
‘departmental remedy, filed service appeal before this Tribunal and after hearing
arguments this Tribunal issued direction to the appel}ate authority (Respondent
No. 4 i.e Direction Elementary & Sécohdar); Educ.atioh, Khyber Pakhtunkhwa)
to decide the departmental appéal filed by the appeAllant within two months of o
the receipt of copy of judgment vide detailed judgment dated 1_0.07._20'18. The _ -
departmental authority rejected/dismi_ssed the departmental appeal vide order -

dated'18.09.2018 and thereafter, the aﬁpellant filed the present service appeal

| on 08.10.2018. ' 5
o 3. . Respondents were summoned who contested the appeal by filing of
“\\ written reply/comments.
) :§ ’& 4. Learned counsel for ‘the appellant contended that th.e ‘-appellant was
N o

- serving.as Senior Clerk in Education Department. It was further contended that

5

the appellant was involved in criminal case vide FIR No. 304 dated 23.03.2013

/

under section 489-F PPC Police Station 'fakht Bahi. It wés further contended
that the abseﬁcé of the appellant was not intéﬁtibnal/deliberate but the same was
due. to involvement of the appellant in the aforesaid criminal case. It was further
lcc.m'tended that neither absence period has been mentioned by thei competent
authority in the impulgned order nor by the departmental authofity in the order
of departmental appeal. It was ﬁmher contended that neither chargé sheet, - P
statement of allegation_was framed or served upon the appellant nor proper
inquirj’ w'gs conducted nor the appellant was provided opportunity of personal
hear,ing a-n‘d defence nor any‘abs‘ence notice was issued to the appéllant at his
home e;ddress nor any absence noticé/show-éause nofice was advertised in two

newspapers as required under rule-9 of Government Servants, (Efficiency &
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Diséipline) Rules, 2011 therefore, the appeﬁant was condemned unheard which

~ has rendered the whole proceeding illégal and liable to be set-aside and prayed '

for ac'ceptancle of appeal.

5. - On the other hand, learned Additional Advocate General for the

'ré;spo}ldcnts opposed the contention of learned counsel for the appellant and
contended that the appellant remained absent with effect from 18.05.2013 till

. thenimpugned order dated 05.09.2014 without permission of la\-Vful authority. It

was further contended that a proper show-cause notice was issued to the
appellant which was also received By the appellant on 18.02.2014 as reveled
from the copy of show-cause notice but the appellant could not satisfy the

competent authority and the Principal of Government Higher Secondary School

Hazar- Khawani Peshawar recommended for compulsory retirement from

service vide inquiry reportA dated 15.05.2014 therefore, it was vehemently
contended that after fulfilling all the codal fonnélities, the appellaht was rightly
imposed major penalty of compulsory retirement and prayed for dismissal of

appeal.

v

6. Perusal of the record reveals that the 'appellant was serving as Senior

Clerk in Education Department. The record further reveals that the appellant

was involved in the aforesaid criminal case due to which the appellant rémained

absent from duty with effect from ._18.05.2013." The record further reveals that

tl-le appellant was .imposed major penalty of compulsory retirement by the
competent authority i.e District Education Officer Male Peshawar vide order
dated | 05.09.2014. The record fu'rther reveals that the appellant filed
departméhtal ap}ﬁeal against the impugned order dated 05.09.2014 but the same
was not responded by the dépaﬁmental authority within the stipulated vpe—riod :
therefore, the appéllant filed Séi:viée Appeal before this Tribﬁnal. The record
fuﬂh.er reveals that this Tribuﬁal dispésed off the service aﬁpéal of the appellant

and directed the departmental anthority to decide the dcpa1tlnenfal appeal filed
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by the appellant w1th1n two months of the receipt of copy of judgment vide

detalled judgment dated 10.07.2018. The record further reveals that the

departmental authority also dismissed the departmental appeal of the appellant

vide order dated 18. 09 2018 and theleafter the appellant filed the present

“service appeal on 08.10. 201 8. The record further reveals that the appellant was

nnposed major penalty of compulsory retirement on the allegation of absence

. from duty but neither charge sheet, statement of alleoanon was framed or served

upon the appellant nor .proper inquiry was conducted nor the appellant was
provided opportunity of personal hearmg and defence The record further
reveals that the competent authonty has issued only a show-cause notice
undated to the appellant for the absence with effect from 18.05. 2013 which was
received to the appellant on 18.02.2014 and after issuing the show-cause notice,

the appellant was imposed major penalty of compulsory retirement vide order

W dated 05.09.2014 but neither regular inquiry was dispensed by the competent

authority in the‘ aforesaid show-cause notice nor any reason for dispensing a
regular inquiry was mentioned in the said show-cause notice. The record further
reveals that the aforesaid shew-cause notice was received by the appellant on
18.02.2014 as revealed from the copy of show-cause notice available on the
record but a fact finding inquiry was conducted bylthe Principal of Government
Higher Secondary School Hazar'KhaWani Peshawar on 15.05.2014 ‘after 1ssuing
a show-cause notice which itself speak that the said fact finding inquiry ie
against the rules as the competent autherity was required to ﬁrst initiate proper
inquiry including charge sheet, statement of allegation against the appellant and
thereafter, if the appellant was proved guilty than he would have issued a show-
cause notice for the absence period but the induil'y officer has submitted lnquiry
report after the aforesaid sllot\}-cziuse notice therefore, the whole proceeding is
illegal and liable to be set-aside. As such, we partially accept the appeal, set-

aside the impugned order, reinstate the appellant. into service and direct the
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respondent-department to conduct de-novo inqﬁiry in the mode and manners |

prescribed under Government Servants ‘(Efficiency & Discipline) RuleAsA, 2011
strictly in accordance with law within a period éf 90 days from the date of
receipt of copy of tl}ié judglﬁent. The issue of bacit benefits will ‘be subject to
- the outcome of de-novo inquiry. Parties are left to beér their own ‘cﬂosts‘. File be

- consigned to the record room.
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‘ : (MUHAMMAD AMIN KHAN KUNDI)
ﬁ@& ~ o 'MEMBER |
* (HUSSAIN SHAH)
MEMBER
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1. The Sec1eta1y Elemcntaw & Secondary Educanon, K.hybe‘r ?a_khﬁlnkh a, Civil |
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{;{ T ASHTNAGRI, PESHAWAR) ENDST- NO. 729-32/DATED -

\  PESHAWAR THE 05.09.2014 AND REIECTED me APPEAL.'
OF .THE APPELLANT FOR NO LEGAL REASON. - .

________.————**""

Mr. Akhunzada Syed Pegvez, Advocate o R '-'.“'_Fpr,éj;ﬁellént... -
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1D JUDGMENT'-

[ MUHAMMAD AMIN KHAN KUNDI MEMBER . cbunéel forftne
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M. Axshcd All ADO for the Lespondents present Alguments hemd and rccou

', pcluSCd.‘ '
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2 Brief- facts of the case as per present serv1ce appeal are that the appellan

was serving as Semol Clerk in. Educatlon Department He was 1mposed majm
enior LB -

B pemlty of compulsory retlrement vxde mder dated 05 w on the alleganor ”
" of absence froin d.nw by the competent authonty The appellant after avallmg
dcnaltmental 1emedy, ﬁled service appeal before this Tnbunal and after heanng
ar guments tlns Tr lbunal 1ssued direction to the appellate authonty (Responden.
_ No.4die Dlrecnon Elementary & Secondary Educa‘non Khyber Pakhtunkhwa,
to decide the clepaﬂmental appeal ﬁled by the appellant thhm two months ot
: Lhc Lecexpt of copy of judgment vide detalled judgment datedw Thc |
tlepartmentéxl authouty IGJBCted/dlSITHSSCd the departmental appeal vlde mclet i
clated'l.8.059.-2(:]18 and thereafter the appellant ﬁled the plesent serwce appeal

on 08 lO 7018

M

.3, R.espondents wele summoned who conte*tecl the appeal by ﬁlmg of'

. \T‘ swritten xeply/comments -
R A Leamed counsel f01 the appellant contended that t.he appellant was

R ~$4
l\t\ \ ‘sewmg as Semm Clerk in Educanon Department It was further contended that
\:\1 = the appellant was mvolved in cmmnal case vlcle PIR No 304 dated 2’3 03.2013

unde1 sec'uon 489-F PPC Polxce Statxon Takht Bahi. It was fuxther contended

thal the absence of the appellant was not mtentlonal/ dehberate ‘out the same was
due to mvolvement of the appellant in the aforesald crunmal case It was further
contended that ne1the1 absence perlod has been menttoned by the competent -
" authority in the \mpugned cnder nor by the depaltmental authonty in the order ‘

of dep'utmental appeal. lt was further contended that nelther chaxge sheet

statement of allegation was framed or sewed upon the appellant nor. propet _

"

wa mquny Was. conducted nor the appellant was pmwded opportun

1ty of personal

he'mng ‘and dmence nor any absence 11ot1ce was- 1ssued to the appellant at lns'

. home adchess nm any absence notlce/show—cause ‘notice was- advertlsed in two

newspapers as lequned undex rule-9 of Govemment S

“
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- Dlscrpllne) Rul es 2011 ther efore, the appellant was. condemned unheard’whrch

f has rendered the Whole proceedmg 1llegal ancl llable to be set-as1de and prayed -

H.

"for acceptance of appeal.

3. On the olher hand learned Acldlttonal Advocate Gene1al for the.

respondents opposed the contentlon of learned COlll’lSCl for tl'lc appcllant and

' -coutcnded thal the appellant remamed absent W1th effect 'from 18 05. 2013 ill

. . ‘competent authortty and, the Punclpal of Government ngher Seconclary Schodl
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the impugned order datect 05. 09 2014 wrthout penmsalon of lawﬁll authouty It ..

was further contended that a p10pe1 show cause notrce was’ 1ssued to thes

appellant whrch was” also recewed by the appellant on. 18. 02 2014 ds revelea
B

-from the copy of show-cause not1ce but the appellant could not satlsfy the ‘

Hazar Khawani Peshawar recommended for compulsory retlrement ﬁorln S

" service vide' 1nquiry repott dated 15 05. 2014 thetefore, it -was vehemently'

contendcd that after fulﬁllmg all the codal formahtles tlre appellant was rxght’ly .
imposed major penalty of compulsory 1et1rement and prayed for dxsmlssal rof '.

appeal.

6.  Perusal of the record reveal's that the appellant wa's"'servih'g as 'Serlior

Clelk m Educauon Department The leemd furthel reveals that the appellam

- .was mvolved in the afor esard crrmmal case clue to Whrch the appellant remalne(

\

absent from duty wrlh effect from 18 05.2013. The 1ecord further reveals the |

the appellant was 1tnuosecl majm penalty of compulsory retrrement by th

»

ompetent authority i.e sttuct Eclucatlon Ofﬁcer Male Peshawar vide" ord

dated 05.09. 2014. The record further 1eveals that the appellant ﬁl

. departmental appeal agalnst the 1mpugned ordex dated 05. 09 2014 but the @

- was not respondecl by the departmental authonty w1thm the st1pu1ated per

therefore the appellant filed Serv1ce Appeal before tl‘us Tnbunal 'Ihe rec

further 1eveals that thls Trrbunal drsposed off the servrce appeal of thc appe

e e e e
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by the appellant w1th1n two mont"ls of the 1ece1pt of copy of Judgment v1dt

"delalled 1udcment dated 10 07 2018 The 1eeord further reveals that the

K

~ departmental authonty also d1srmssed the departmental appeal of the appellan‘

~ vide order dated 18: 09 2018 and thereaftel he appellant ﬁled the presen

service appeal o 08. 10 2018 The record further Teveals that the appellant was

unposed major penalty of compulsory 1et1rement on the allega‘don of absence B
- from duty but ne1t11er charge sheet statement of allegatlon was, framed or served

upon- the appellant nor’ prOper mqu1ry ‘was' conducted n01 the appellant was

o -p1owded opportumty of. pe1sona1 hearmg and defenoe The reco1d further

" reveals that the competent _authpnty h‘as_ IISSLIBCl onlyp -.a shol;v-oause Anotlce‘.
undale'cl o the appellant for .the abs;ence Wit’h effect from 18.05...201'3 Which'v&laﬂ,

| lecewecl to the appellant on. l8 02 2014 and after issuing the show cause: notice;
the appella.nt was 1mposed major penalty of compulsory 1et1rerhent vlde order .

cl'lted 03 09 2014 but ne1ther regular 1nqu1ry Wils d1spensed hy the competent_

authority in the aforesald show cause notlce nor any reason for dlspensmg

. mgular inquiry was menti'one,d'-m the' sald sq‘ow—cause notice. The record furthery

rev eals that the. afmesald show cause notlce was !.CCCIVCd by the appellant on

18 022014 as revealed from the copy of show -cause notlce avazlable on- thé

- record but a fact ﬁndmg mquu’y was conducted l>y the Pr1n01pal o“f Govemmem

Higher Secondaty School Haza1 Khawam Peshawar on 15, 03 2014 aﬁer 1ssu1ng

a show ~cause notzce Wl‘llCl’l 1tself spealc that the sa1d fact fmdmg mqmry 1s‘
' avamst the rules as the competent authorlty was required to fust 1n1t1ate prOpe*‘ '

i 1nquny 1nclud1ug charoe: sheet statement of alleg,atxon agaxnst the appella.nt and

~ theteafter, if the appe aﬁlt was proved gullty than he Would have 1ssued A show- ,

cause notice for the absence per 1cd but the 1nquuy ofﬁcer has subrmtted mqulrv :

“repart after the aforesald show-cause notice thelefore the Whole proceedmg 1s -

illegal and liable to be set-amcle As. such we partxally accept "lf: '. ppeal set—‘ ‘

aside the 1mouaned order. reinstate the anoellant n’

ervice and dlj»fCt the
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respondent- department Lto conduct de-novo inquiry -in the mode and mannetrs'

pwscubed unde1 Govemment Servants (Efﬁcwncy & Dlscmlme) Rules 2011

o stuctly in acccndance W1th law w1th1n a pcnod of 90 *days from the date of

Coamomemn /i,;/;mw/f/%m

- 1cce1pt of copy of this Judgment The 1ssue of back beneﬁts wm be subject to" ‘

the outcome of de novo 111qu1ry Partles are leﬁ to bear thelr own costs F1le }‘we

——

conswned to the recmd 1oom L ' - : -

N (MUHAMMAD AMIN KHAN KUND
ﬁfﬁa‘x ... -7 - MEMBER -

(FIUSSATN SHAH)




O¥FICE OF THE
PRINCIPAL GHS NANAK PORA PESHAWAP

CITY
No. G35 / Principal/GHS Nanak Pore/Enquiry fMushtaq /SC / dated 6’6/ /12020
To, . ' . ' ,
The District Education Officer
(Male) Peshawar..
Subject; SUBMISSION OF ENQUIRY REPORT
Memo,. . s

With reference to your office order En'dstl':No 2252:56 dated; 24~ 12-2019.
Enclosed please find her ewnth enquiry report in R/o Mr. Mushtaq Ah Ex- Semor Clerk DEO (M)

Battagram along with its enclosure for further nec,essaly acnon plcdse

(Enclosed as above).

(NAVEED KHTAR)

" Principal/Enquiry Officer BPS-18
 GIIS Nanak Pora

o7 o e Peshawar
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‘”{J\FFICE OF THE PRINCIPAL GHS NANAK
PURA, DISTRICT PESHAWAR

- ENQUIRY REPORT IN SERVICE APPEAL NO 1228/2018 IN_R/O MR .

-

MUSHTAQ ALl Ex-éE NIOR CLERK OFFICE E OF THE DEO(M) BATTAGRAM
'INTRODUCTION:-

The undersigned has been appointed as enquiry Officerby the ' DEO(Male) .
Peshawarvide Order issued under Endst: No. 2252-56 dated ; 24-12-2019in pursuance -of the :
decisiontof the Honorable Khyber Pakhtunkhwa Service Tribunal, Peshawar in Service Appeal
No. 1228/2018wrth the followmg ~

1 The absence period i, 18-05-2013 to 12-2-2014
Promotaon order from Junior Clerk to Senior Clerk

3. To enquire the whether the concerned officer/ officers srqned counters1gned the re!evant
papers pertaining to promotion of appellant to the post of S/Clerk,

4. To examine the traclk record in education.department.

HISTORY OF THE bASE

In compllance wuth the order :ssued by the wothy DEO(M) Peshawar the under3|gned
started the enquiry precedmg and calied Mr. Mushtaq Ali EX-SE‘HIOI’ Clerk to appear before the.
enqmry ‘officer on the date/tlme and venué so fixed on 28 12.2019.The undersigned studied all .
- the relevant documents available on the record as well as judgment issued by the’ Honorabie' -

Khyber Pakhtunkhwa Serv:ce Tribunal, Peshawar.
|
Having gone. through the record thoroughly, it was observed that the then Pnncupa!

- GHSS No.4 Kakshal, Peshawar City submitted the absence report of the mentioned accused
‘appellant wef 18-05-2013 to 12-02-2014 (09) Months. However Mr. Musthitagq Ali Ex-Junior Clerk
GHSS No.4 Kakshal, Pesrlrawar City submitted his application for. medical leave w.e.f 18-05-
: 29_1_3_\}9__1_8_-91_—2()‘14 (copy attached ) Furthermore, he was hospitalized and admitted’ -at
Khursheed Medical Center, & Surgical Hospital Peshawar w.e.f 18-05- 2013 to 31 -05-2013.He
was discharged from Hospltal on 31 -05-2013 and the Doctors adwsed him for complete bed rest
for 06 Month, A Questlonnau'e to this effect was served on him (copy attached) He replied to the

et e e

said Questlonnalreaccordmgly As per per ‘statement obtained from h im, it was revealed that he was-
patient of Hepatrtls “C“ Hence he was not in position to perform his duty

After the thorough checklng of his documents as well Ongmal Serv:ce Book (copy
attached) he was: appornted as Junior Clerk in Elementary & Secondary Education Department
on 15-12-1986 vide Dlrectlor E & SE Khyber Pakhtunkhwa Peshawar (copy attached) He
performed his duty regutarly w.e.f 15-12-1986 to 17- 05-2013 As per his original service book
he was not remained on Ie|ave without pay. His service recordwas found duly verifi ed by the
concerned OﬁlcersIDEOsIDDO s from time to time trIl 29-09- 2014 All the relevant documents
i.e Original Service Book ACR Non lnvoivement Rehvmg Chit, LPC duly artested /Re- Attested
by the Principal GHSS No. 4 Peshawar City in connection with
Senior Clerk.

| / I

js promotion case to the post of
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f/\j,:ordlngiy, based on the above mentnoned vercfed record the Dnrector E&SE KP,

Pesnawar issued his promotion order as Semor Clerk vide Endst No. 4015-4040/ .F.No. A-

23/MSIPromot|on/SlCIerk[DD(F&A)' dated 28—05-2014 appearmg "at S.No. (3.9)and

- adjusted him at DEO(Mj office Battagram. He took over charge of his new asgignmehtlpost on

04-06-2014 and he performed his duty w.e.f 04-06-2014 to 29-09-2014: Later on, Directorate

E&SE KP, Peshawar had withdrawn his promotion order as’ S/Clerk on the basis of his

compulsory retlrementorder issued by the then DEO(M) Peshawar.

FINDINGS;

Keepmg in view hlstory of the case dig out as- above and after careful checkmg of

the relevant record, the undersrgned reached to the followmg conclusron/f ndlngs -

1.

The appeliant concernedwas on'medical leave for the perlod from 18-05-2013 to 18-
01-2014. - L -

- All the documents available on the record showing that he submitted his apprication

for medical Leave and the Principal concerned had.forwarded his leave application to
DEO (M) Peshawar on 18—05—2013 However his Leave was not sanctroned by the

-then DEO (M) Peshawar.

Later on, the appellant was promoted to the Post of & .emor Clerk vide DlrectorateE&- :

SE KP, Peshawar Order vide Endst No. 4015-4040/ .F.No.A-23/MS/Promotion/S/

Clerk/DD (F&A) dated; 28-05-2014 falling at S.No. (39) andadjusted him atDEQ (M)

office Battagram. :
The - Prtncnpal GHSS No.4 Kakshal Peshawar City. reported hrm as absent, and

1gnored the application of the Mr. Mushtag Ali Ex—Jumor Clerk GHS Kakshal
Peshawar already forwarded by him.

Furthermore all the documents relevant to his promotlon duiy attested by the
Principal Mr. Muhammad Tahtr GHSS No.4 Kakshai F'eshawarC:ty vide his’ 1etter No.

91 dated; 17-12-2015 and re-verified by the Principal wncarned on 38- 12 2018.
Furthermore, Directorate E & SEalso conducted an enqu:ry in this case through Mr
Saif-ur-Rahman Principat GHS No.1 Nowshera. Cantt -(cqpyattached) who had

recommended that the said appellant/Ex-Senior Clerlg_ may be reverted to his lower

Posti.e Junior Clerk.

Moreover, Mr. Mushtaq Ali Ex-Senior Clerk Iodged his appea! before the service,

Tribunal Peshawar vide Service Appeal No. 1228/2018 and passed his Judgment
announced on 25-10-2019 at the disposat of DEO (M) Peshawar to conduct de-novo
enquiry. . :

It is also worth mentioning that Directorat'e E&SE KP, Peshawar issued letter to DEO

(M) Peshawar for re-instatement of his services in the complianée of the J udgmen.t of .
Honorable Service Tribunal Peshawar Khyber Pakhtunkhwa Peshawar referred- to

above.




N _"%{)K S _‘3‘ F/B/kz/

<

PR 2 T
. - . . - !
-l . o ‘
+ L. [
. . R

RECOMMENDATION;-s

+

~ Keeping in view aforesaid findings into consideration, it is recommended that;-

(v

In the compliance with the Judgment of Honorable Service Tribunal Peshawar, the
incumbent DEQ (M) Peshawar is requested first to:set a:'side’the compulsory _retirerrient
order of Mr. Mushtaq Ali Ex-Junior Clerk GHS Kakshal' Peshawar' issued by the then
DEO (M) Peshawar vide Endst: No.72932 dated 05-09- 2()14 and he may be re- :nstated

' in service agamst hls orlglnal post of Junior Clerk retrosp ctnvely

The absent penod w.e.f 18—05-2013 to 18 01-2014 as Jumor Clerk may be converted E

into Medical Leave .. . !

After. his reinstatement. agalnst Junior Clerk post, his case along with thls mquury report'

may be forwarded to the.Director - E&SE KP, Peshawar {or restoratlon of his promotion

order to the post of Senior Clerk whtch was w:th-drawn by the Directorate E&SE KP

Peshawar vide Order No.6145-52 dated 17-09 2014 and he may be adjusted agamst
first available Senior Clerk post. ' :

The penod for which he remained under trail at Honorable Servrce Trlbunal Peshawar
w.ef 30—09~2014 { Appeal date ) till the date of restoration of his promotron order as

S/Clerk may be con8|dered as spent on duty as the case of the appeliant concerned -

remained under trail in the ngh Court and Service Tnbunal Peshawar raspectively.
His promotion order. may be restored to the Post of Seplor. Clerk from the date of his
taking over charge as senior Clerk i.e 04-06-2014 as due_to him under the rules .

i GHS Nanak Pura Peshawar Clty
LT fEnqu:ry Ofﬁcer)
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i (b) requiring the discovery and production of documents, and
receiving evidence on affidavits; and

(c) issuing commissions for the examination of witnesses or
documents.

- (2)  The proceedings under these rules shall be deemed to be the judicial
proceedings within the meaning of sections 193 and 228 of the Pakistan Penal Code, -
1860 (Act No. XLV of 1860).

13.  Duties of the departmental represéntative.---The departmental representative
shall perform the following duties, namely:

(a) render full assistance to the inquiry officer or the inquiry
committee, as the case may be, during the proceedings where he
shall be personally present and fully prepared with all the
relevant record relating to the case, on each date of hearing;

(b)  cross-examine the witnesses produced by the accused, and with
the permission of the inquiry officer or inquiry committee, as the
case may be, may also cross-examine the prosecution witnesses;
and

(c) - rebut the grounds of defense offered by the accused before the
inquiry officer or the inquiry committee, as the case may be.

14.  Order to be passed on receipt of report from the inquiry officer or inquiry
committee.---(1) On receipt of report from the inquiry officer or inquiry committee,

as the case may be, the competent authority, shall examine the report and the relevant

case material and determine whether the inquiry has been conducted in accordance
with the provisions of these rules. )

(2) If the competent authority is satisfied that the inquiry has been
conducted in accordance with the provisions of these rules, it shall further determine
whether the charge or charges have been proved against the accused or not,

(3)  Where the charge or charges have not been proved, the competent
authority shall exonerate the accused by an order in writing, or it shall follow the
procedure as given in sub-rule (6) of this rule. A

(4)  Where the charge or charges have been proved against the accused, the
competent authority shall issue a show cause notice to the accused by which it shall-

(@)  Inform him of the charges proved against him and the penalty or
penalties proposed to be imposed upon him;




(b)  give him reasonable opportunity of showing cause against the
penalty or penalties proposed to be imposed upon him and to
submit as to Why one or more of the penalties as provided in rule
4 may.not be imposed upon him and to submit additional defense
in writing, if any, within a period which shall not be less than
seven days and more than fifteen days from the day the charge or
charges have been communicated to him: provided that the
accused shall, in his reply to show cause notice, indicate as to
whether he wants to be heard in person or not;

(c) Provide a copy of the inquiry report to the
“accused; and

(d) Direct the departmental representative to appear, with all the
~ relevant record, on the date of hearing.

(5)  After affording personal hearing to the accused the competent authority
shall, keeping in view the findings afid recommendations of the inquiry officer or
inquiry committee, as the case may be, facts of the case and defense offered by the
accused during personal hearing, by an order in writing-

(1) Exonerate the accused if charges had not been
proved; or -

(i) Impose any one or more of the penalties specified in
rule 4 if charges have been proved.

(6)  Where the competent authority is satisfied that the inquiry proceedings
have not been conducted in accordance with the provisions of these rules or the facts
and merits of the case have been ignored or there are other sufficient grounds, it may,
after recording reasons in writing, either remand the inquiry to the inquiry officer or
the inquiry committee, as the case may be, with such directions as the competent
authority may like to give, or may order a de novo inquiry through different inquiry
officer or inquiry committee. . '

(7)  After receipt of reply to the show cause notice and affording opportunity
of personal hearing, the competent authority shall decide the case within a period of
fifteen days, excluding the time during which the post held by the competent authority
remained vacant due to certain reasons.

(8) If the case is not decided by the competent authority within the
prescribed period of fifteen days, the accused may submit an application before the
appellate authority for early decision of his case, which may direct the competent
authority to decide the case within a specified period.

15. . Personal hearing.-—-The competent authority may, by an order in writing, call
the accused and the departmental representative, alongwith relevant record of the case,
to appear before him, for personal hearing on the fixed date and time.
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'SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction) ) BN

- | . PRESENT: X ,
. . Mr. Ju§tice Gulzar Ahmed
Mr. Justice Sajjad Ali Shah
Mr. Justice Munib Akhtar

. oPé
C A.No.1068 of 2018 and CMA No 985-P of 2018

{Against the order dated 2_9.03.20 18, ‘pa$sed by the Khyber Pakhtunkhwa .
Service Tribunal, Peshdawar in Execution Petition No.67/2017]

Govt. of KP through Secreta'ry' Elementary & ...Appellant (s}
" Secondary Education, Peshawar & others.

' VERSUS

.  Syed Shahin Shah. . ...Respondent(s)

For the Appellant (s} : Barrister Qasim Wadood, Addl.A.G. KP

-F‘or the Respondent(s) : Rai Muhammad Nawaz Kharral, ASC
‘ Syed Rifagat Hussain Shah, AOR

Date of Hearing - : 16.09.2019
- ORDER

GULZAR AHMED, J.— The re’spcmdcgt was appoiﬁtéd

as a Primary_ School Teacher in May, 2610. His very appointhént
order was c'onsi:dere‘d -to be uﬁlawfl;ll for that he has‘cc_mcealcd
' many facts about his age and previous employment, thus, through
ordur dated 17.01.?013 his service was dispensed. Against his
dismissal order., the respondent ﬁleci Service Appcal before the
Kh‘ybcr Pakhtunkhwa Service Tribunal; Peshawar (the Tribunalj,
which was éccépted by the Tribunal vide its judgment dated

04.07.2016 by setting aside the ordcr dated 17.01.2013 ‘and

reinstating the respondent in service with dlrecmon that an enquiry

R N e R T

be conducted in-the manner as prescribed by the law, by _L’hc

competent authority within a period of. two months of the receipt of
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2-C.A.N0. 1068 0f 2018 and CMA No.985-P of 2018 - _ -2-

jﬁdg_i‘nent and in case, the competent. authority fails to. conduct

_ anci c‘oncl_uSie the enquiry withiri-t}jl'e'-speciﬁcd per‘iod. then the
respondent shall be deemed to be reinstated i_n service with back
beneﬁtsA by treating th¢ period spent out of | service w.e.f.
.13.01.2013 till date as leave Aof the kind _dile. PursuantA to this
judgment of the Tribunal, it appears thét the appellant- .
department coridpcted an enquiry in which the respondent also
seems to have participated and, on co"r_llclu.sion of enquiry, the
appellant again passed order dated 30.03.2017, by which the

Y .' o reépondent was-agajp removed frbm service. The respon.der:lt did
. not challenge the ofder of his removal dateq 30.03~.2Q17“‘rather on
18.04.2017, he filed Execution Petition No.67 of 2017 before the
‘Tribunal againsf the District Educa.ltion. Officer (Male), Peshav?ar,

etc for disobedience of judgment dated 04.07.2016 and awarding of

exemplary punishment under the relevant law. After hearing

parties, the Tribunal passed the impugned order. dated
I

©29.03.2018, the operative para of which is as follows:

 “This Tribunal in thé judgment dated 04.07.2016 clearly
fixed time of 60 days for conclusion of enquiry. The
" department did not honor the time and regardless of other
merits, the said order would have no effect under the law- as
settled in the above mentioned rulings. Consequently, the
impugned order dated 30.03.2017 is set aside and the
judgment of this Tribunal dated, 04.07.2016 would be
" implemented and the appellant would  be treated as
reinstated in accordance with the direction in the order dated

04.07.2016. To come up for implementation report on
24.04.2018 before S.B.” ‘

The judgments cited by the Tribunal in the impugned order, are
also that of the Tribunal.
2. . We have noted that judgment of the Tribunal dated

04.07.2016 was not challenged by any party and pursuant to
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_ which the appellémt also started conaucting_enquiry but the same
c;)uld nQ_tmbe concluded within the ‘period of two months, as ﬁ%xed
by the Tribunal by its judgmént’. However, the fact remains thgt
the 'réépondent coqtinues to pafticipate; in thé enquiry and on’
conclusion of the.. enquiry, the appellant égain passgd order. dated |

’ H

30.03.2017, by which the respondent v'yas again removed from

service. This Court was seized of a similar situation in the case

m‘#%}m’:—'—'z“ TR T SR 3 S T A T S T Reen

TR

'_titled as The Divisional Superintendént, Postal Services, Lahore'

g5

TR

etc v. Muhammad Boota, etc {C.A.N0.231-L of 2012], in which

_" _ order dated 26.10.2017 was passed, where this Court hés dealt

T

. with the matter as follows:

;

N
bt
[°e
¥
b

“2. Learned counsel for the petitioner contends that there
is no statutory bar to continue the inquiry and take it to the .
logical conclusion within a reasonable time and in the instant
case, the matter was remanded by the learned Tribunal on
4 January, 2010 to conduct de-novo inquiry within the
period of four months. It is urged that large number of -
witnesses were examined, which consumed considerable
time and the iriquiry was completed on 10.12.2010, in which
the respondent also participated and produced defence
evidence. After consideration of all the material, collected by
' the inquiry committee, ‘the embezzlement amount was
directed to be recovered from the petitioner and major
penalty was recommended. Based on such inquiry, show -
cause notice was issued to the respondent on 10.12.2010
followed by 15.12.2010. After hearing the petitioner, he was
dismissed from service on 26.1.2011. All such proceedings
were set asidé in appeal by the Tribunal merely on the
ground that since inguiry could not be completed within the -
given time, therefore, no credibility of law could be given to
such inquiry.
3. The conclusion drawn by the learned Tribunal is not
backed by any law. Invariably in large number of cases the
cases are remanded and directions are made to the authority
concerned to conduct de-novo proceedings within given time.
-On completion of the inquiry, proceedings are invariably
considered by the appellate authority looking all the facts
and circumstances of the case. In the instant case we have
- noted that respondent has fully participated in the inquiry,
.led his evidence even Beyond the period prescribed by the
Tribunal. No prejudice is shown to have been caused to the
" respondent, even he participated in the proceedings
‘throughout without any reservation or objection.
4. In this view of the matter, The Federal Service
Tribunal was not justified to brush aside the entire inquiry
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BEFORE THE COURT OF KHYBER PAKHTUNKHWA
| SERVICE TRIBUNAL PESHAWAR

C.0.C No.64/2020

5 Mushtaq Ali
Rur W Rl Qunt WIE ‘

| N\\‘“"‘“& Q\QM Versus

Mr. Hafiz Ibrahim & other

\ |
t N3 P>t | pPLICATION FOR EARLY HEARING.

Ppo—

} Respectfully Sheweth,
1. That the captioned case is pending adjudication before this
5’ A/a,(,d (LQ/‘W Hon’ble Court in which fixed for 06.05.2021.
OW“’( 4 - —
Yo“(}/ 2o kM 2. That the verification of the case has been completed.
h)( k)v p W{W
ot L /™ 3. That record of the said case is available and case of the
,ﬁ ;)ﬂ 0}\8 JSU“’L A petitioner as urgent in nature hence this petition.
A 'Uﬁ 4. That there is no legal bar if the same is allowed by this

Qﬁf Hon’ble Court.
‘ \
i

It is, therefore, most humbly prayed that on acceptance

j’*"vof the instant application, the captioned case may very (&

graciously be fixed for today.

Dated:'11/03/2021

Petitioner

Through @mu}/'
Mushta 1 S/0 Abdul Ghani
AFFIDAVIT:- '

I, Mushtaq Al S/o Abdul Ghani R/o Mohallah Gulabad Ingilab Road
Mosazai Peshawar, do hereby solemnly affirm and declare on
oath that the contents of this application are true and correct
to the best my knowledge and belief and not 1ng has been
concealed from this Hon’ ble Court

\V,\-""\.

;
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. 1. Mr. Mushtagq Ali Senior Clerk remained absent from his official duties w.e.f. 18/05/2013

‘to"16/0i1/20‘.14. To investigate the matter in issue an enquiry was conducted through

Principal GHSS Hazar Khwani, Vide Order dated 19/08/2015.

2. The Enquiry Officer submitted his the enquiry report to the Department on 15/5/2014
with the following recommendations(Annex-A) )
a. |Salary of the absent period may be recovered (9-months).
b. |His absence period may be converted into leave without pay.

¢. |He may be compulsory retired:

3. In light of enquiry report the official concerned was imposed major Penalty of

[ compulsory -Retirement from service w.e.f 18/5/2013 vide order_dated~5/9/2014.

{(Annex-B) 7

4. Feeling aggrieved from the order dated 5/9/2014, the appellant filed the titled case

before! this Honorable Service tribunal which was decided vide AiGdgment daiéd
[25/10/2019 whereby the impugned order 05/09/2014 was set aside with direction to
the Respondent Department for conducting DE-NOVO inquiry into the matter, the

issue (‘)f back benefit of the appellant will be subject to the outcome of the DE-NOVO
i
inquiry. (Annex-C)7J
| e
5. In compliance of the Judgment dated 25-10-2019 of this Honorable Tribunal, the

Respoindent Department has conducted DE-NOVO inquiry vide Notification No.2252-
56 dated 24-12-2019 through the Principal GHS Nanak Pura District Peshawar.
(Anne>I<-D)

6. The inquiry report was submitted to the Department on 06-01-2020 which wasffcjtm)

fas miss-directed & even against the facts'& circumstances of the case & was declared
z ainst the facts & . /as dex

/AUl & void Gnder_the sub-rulé 6 Tule 14 of E & D rules 2011'by.the Respondent No’4*

& [cor[\stiu}_tg__d —another yinquiry ~enquiry ~through = the” DEO (M)~ Nowshera = vide®
Notification/Corrigendum No.2012-20 dated 04-12-2020. (Annex-Ed F )

- Ve ¢
EAF




7. DEO (M) Nowshera submitted his inquiry report on dated 30-11-2020 with the

observations that the appeffant has not perfumed his official duty w.e.f. 01-10-2014 fo

§ g g g

treated as Leave without pay. (Annex-)

8. Consequent upon the Judgment dated 25-10-2019 of this Honorable Tribunal, the
Respondent N6.4IDirector E&SE Khyber Pakhtunkhwa Peshawar after considering
the facts & circumstances of the case along with consulting the inquiry report of the
DEO (M) Nowshera has made the appellant not’entitled for the grant of back service

‘benefits wie:f~01710-2014"to"30-06-2020 on the analogy of question of Law & facts of

nO‘dutS!_‘__&'ﬁ—d’Pa_)Tpasse'd'b?tﬁis— Honorable Tribunal as well'as the aligust Supreme
Court of Pakistan(Annex-Q%)

—

Assistant Director (Litigation-I1)
E&SE Depaftment Khyber
Pakhtunkhwa Peshawar
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' COMPULSORY RFTIREMENT -

JV 4»«»wx_@//@jw

OFFFICE OF THE DESTRICT EDUCAT!O"' N OFFICER (MALE) Pl:”SHAWAR

Whereas absence rep‘oﬁ wids received from 't'he prinéipa! GHSS No.4
Kakshal =~ Peshawar cityA against Mr.Mushtaq Ali JiIClerk vide his Memo No.47
dated:22/05/2013, No.53 dated:25/05/2013, No.63  dated:13/06/2013 and No.71
dated:24/06/2013. |

‘Whereas the principal was directed vide this office memo .

- No.430,dated:08/07/2013 to furnish latest information regarding absence of the of'frczal

concerned .- . ) . 4

Whereas the principal GHSS No.4 Kakshal Peshawar city has confirmed the

absence of the official frOmf*'1.8/05'/20'1?:"'\Q'dé‘ his meitio No.99.dated:22/11/201 3.

e

Whereas Show Cause Notice was served on the official concerned thorugh

principal  GHSS No.4 Kakshal Peshawar city vide this™ office  Memo No:3187

dated:12/02/2014 duly acknowledged by hlm on 18/02/2014.

. Whereas the rep!y to show ‘cause notice dated 19/02/2014 was recelved in
this:office. '

Whereas an inquiry was conducted through the principal GHSS Hazar Khwani

. Peshawar in compliance with not|f|cat|on |ssued in this regard vide Endst No'6049- 91

dated: 27/03/?014 .
Whereas the |an|ry officer :erommended for imposing of major penalty (

Compulsory Retlrment ) vide his report No. 160dated: 15/05/2014.

_ And whereas | ,Mr.Sharif Gul DEO(M) Peshawar being competent authorlly am

pleased to unpose major penalty ( Compulsory Retirment ) under Rules 4(b) (i) of Govt of h

KPKGout Servaints (E&D) Rules 2011:w.6.-18/05/2013. |

The pay of the official concerned of the absence perlod should be iecovered
and copy of challan be furmshed to’ tms office for reference and record.

-

{ Sharif Gul) :
District Education Officer,
{(Mate) Peshawar.

o oa .
Endst: No. /7 2\_5 —;‘—Dateo Peshawar the - / <;7 /2014

Copy for information and necessary a cleon to the -
1. Accountant General Khyber Pakhtunkhwa Feshawar.
2 . Director E&SE KPK Peshawar,
3. Principal GHSS No.4 Kakshal Peshawar city for strict com‘pli;:i-nce regarding'recovery from
the official concerned.
4. Official Concerned.

AN

\) &\W/

i

Deputy District Education Officer,
(Male) Peshawar. »

A
I

;—,.;ﬁ%



T ‘REFORE THE KI-IYBEREAI 'NKHWA stwcn 'lRIBUNAL
I N PESHAWAR _

_____,__.._-.--———

B SERVICE Al’PDALNO 1228/2018 i

Date of mstxtunon -'.' 08 10.2018°
Datc of Judgment 25 10 2019

. Mushhq Ali S/o Abdul Gaham R/o Muisaza, Gul Abad R
Inqilab Road, Pcs‘hawm Semot Clcrk DlSﬁ.’lGT. Eduoatlon Officer (M),
Battagram. o , . N R Ve

R V’ERSUS g?

1. The Sec1eta1y Elemcntaw & Seoondary Educatlon, Khybe‘r ?akkfunkh a; Civil - -

Secretariat, Peshawar. :

District Education Officer (M) Peshawar Hashtnagn Peshawal .

District Fducation Officer (M) Battagram Bazar, Battagram: - - :

4 - Director Elementary & Secondary Educa‘uon Khyber Pakhtumchwa Fxrdous
Chow.k Peshawar. D _ ' (Respondents)

o

(WS

/—\PPTj Al UNDER SECTION 4 QOF KHYBER PARHTUNKHWA o

_ SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED - - .

. . QFFICE CRDER ENDST NO. 150510 NO/A-23/MSIAPPEAL . =
AN

- MUSHTAQ _ALL DATED 18:09 2018 OF RESPONDENT NO. -
S 4(DIRECTC, )R ELEMENTARY & SECONDARY EDUCATION:
oy KHYBER PAI(HTUNT(HWA . FTRDOUS ~ CHOWK
; “HE UP D THE ORDER: OF -

N MAJOR PENALTY IMPOS Q. 2
Vi (DISTRICT ~ EDUCATION *OFFICER_ (M) PESHAWAR. -

{;’\ HASHINAGRI PESHAWAR) ENDST. NO. 729- 32/DATED_’.'

A

SN
*’@ ' PES_HAWER THE (5.09.2014 AND REIECTED THE APPEAL.
AN OF/THE Al PELLANT. FOR NO LEGAL REASON. -

_"_,,._w——'—.-_

Mr. Al\hunzada Syed Pegvez, Advocate . R For appellant

. Mr. Kabuuuah Khattak Addmonal Advocate General C For 1esponaents '
MUHAMMAD AMIN KHAN KUNDI B M.EMBER (IU'DICI&XL‘)

MR HUSSAIN SHAH . - MEMBER (EXEcﬂm\

; MUHAMMAD AMIN KHAN KUNDI MEMBER . 'counéel fori.fne .

appellant and’ I\/Ir Kabu-ullah Khattak Adchtlonal Advocate General alongWxth

M. ALshed Ah ADO for the xespondems prescnt Alguments beaxd and recom

A :pcmscd.'_

Ep— T AT 8- 4
' .




2 B1 ief facts of the case as per present servu:.e appeal are that the appellan

was serving as bemol Clell\ 1=du':,atlen. Department He was unposed 1’na_]01
/—-"——__

pemlty of Compulscny ret}remcnt v1de 01der dated 05,09 2014 on the allegatlor
T

of absence from duty.by the competent authonty The appellant after avallmg
departmeptal l'emedy, filed service appeal before th1s T\:lbunal and after hearmg

- ar vuments thls Tr lbunal 1ssued dueetlon to the appellate authorlty (Responden,
CNo.4ie Direction Elementary & Sedondary Edueatlon Khyber Pakhtunkhwa,

. to decide the departmental pppeal ﬁled by the appellant w1thm two months 01

' the 1eceipt of copy of Judgment v1de detalled Judgment dated 10. 07 2018 The
ek

' clepa1tmental authouty 1eJeetecl/dlsm1ssed the departmental appeal v1de oxdex '_

|
(l’\ted lS 09 7018 and thereafter the appellant ﬁled the plesent servxce appeal

0p_,(l§_.lO.20l8.

B |

3. R.espondents were fsplhlhoaed_ ,whe contested the ‘appeal by. filing of'
N wuttenleply/eomments L o . ) o

RS "\l 4
N

Leamed counsel f01 the appellant conteuded that the appellant was
Ser\fing as Semm Clerk n Educatlon Department It was further contended that

the appellant was mvolved in eummal case vxde PIR No 304 dated 23 03.2013

. undel secuon 489-F PPC Pollce Statxon Takht Bal'n It Was further eontended

Lhat the absence of the appellant was not mtentlonal/ dellberate but, the same was

' due to mvolvement of the appellant in the aforesald cmmmal case It was further

contended ‘that neither absence perlod has been mentloned by the eompetent ‘

-

" authority in.the. nnpugned o1der nor by the depaltmental authonty in the order

of dep'wtmental appeal. It was further oontended that nelther clla.lge sl*leet

e

rvva incjuirylwas eonducted nor the appellant was prowded opportumty of person’al

home addxess nor, 'my absence notloe/show~cause ‘notice was advertlsed in two

neWspapers as lequued undex rule-9 of Govemment S

statement of allecanon was framed or sewed upon the appellan‘q nar- propel ‘

h'enrlng'and defence nor any absence notloe was- 1ssued o the appellant at lns'

e e e —— Sy AT T AT ¥



- Dlsmp ing) Rules, 2011 thelefoze the appellant was condcmned unheard wh1ch ‘

has rendelecl the whole proceedmg rllegal and ltable to be Set-aSldE: and prayed o

for ac:ceptance of appeal

S. On the other hand learned Addmonal Advocate General for the

lESpOl‘ldenl‘.S opposed the contentron of leamed counsel for the appellant and

' -contcnded that the appellant 1emalned absent wrth effect from 18 05 2013 till

the impugned order dated 05. 09 2014 wrthout pBl'l’ﬂlSalOl’l of lawful authonty It ..
TPRENeT P T
was further contended that 2 propel show cause TlOthE: was’ 1ssued to the

appellant wlnclr was” also recewed by the appellant on 1§_(_)_2_2._9_1_fl_ as Tevelea”

fﬁom the copy of show-cause notrce but the appellant could not satrsfy the

. competent authonty and the Punelpal of Government Hrgher Secondary Schodl

’
L

e,
SEIT

A

%,
\'\&\.;

N
N

v ’2&'/..-‘?' -

Hazar Khawani Peshawa1 recommended ‘for compulsory ret1rement f101ln .

- service v1de mquny repozt clated 15 05.2 2014 therefore, it.was vehernently'

contcndcd that after fulﬁllmg all the codal formalrttes the appellant was rtghfly '

lmposed major penalty of compu]sory 1ettrement and prayed for cl:smrssal lof i

appeal. .

6.  Perusal of the record reveals Atliat the appellant Wa:s"ser\!ln'g as ‘Senior'

Clerk in Educatron Department The 16001Cl furthel reveals that the appellant

.was uwolved in the afor esard onmmal case due to wlnch the appellant remalnec

absent from cluty wrth effect ﬁom 18.05.2013. The 1ecord ﬁlrther reveals tha |

the appellant was 1tnposed 1'1'1&_]01 penalty of compulsory renren'lent by th

P

campetent authonty i.e st‘urct Educatron Ofﬁcer Male Peshawar vide' prd

dated 05.09.2014. The record further reveals t.hat the appellant fll .

. departmental appeal agamst the mtpugned o1de1 datecl 0. 09 2014 but the Y

was not re3ponded by the departmental authorrty w1th1n the st1pu1ated pet

lherefme, the appellant ﬁled Servrce Appeal befole th1s Trtbunal The ret

further 1eveals that thrs Tnbuual dlsposed off the servxce appeal of the appe .




by the appellant W1th1n two months of the 1ece1pt of copy of Judgment v1dt

detailed judgment dated'lO o7, 2018 The 1enord further reveals that e

departmental authonty also dlSl‘I‘llSSBCl the departmental appeal of the appellan

' _v1de order dated 1809 2018 and thereaftel, he appellant ﬁled the presen

service appeal on 08. lO 20l8 The reeord further Teveals that the appellant was
nnposed ma101 penalty of compulsory 1etnement on the allegatlon of absence_
- from duty but ne1ther charge sheet statement of allegatlon was, framed or served

upon the - appellant nor’ proper lnqulry was' conducted n01 the appellant was

- . .pxowded opportumty of personal hearmg and defenoe The 1eccacl further

reveals that the competent authorlty has issued’ only 2 show~cause notme
undated to the appellant for the absence Wlth effect from 18 OS 2013 whmh was

1ecezved to the appellant on. 18 02 2014 and after 1ssu1ng the show-cause noticey

the appellant was 1mposed major penalty of eompulsory 1et1rement v1de order

dated 05 09 2014 but nexther regular mqu1ry Wiis dlspensed by the eompetent

authority in the 'aforesaid show_-cause;notice hor any reaSo‘nl_‘for )chspensmg

, 1'e°ular inquiry was .m’entioned'in the' said slq‘oW-‘c:anse notice. The_ feeor,d furthey
teveals that the. af01esa1d show cause notlee was 1ecewed by the appellant on
©18.02.2014 as revealed from the copy of show eause notlce ava1lab1e on thé '

record but a fact finding inquiry was conducted by the Prmcapal of Govemmem

‘Higher Seoondary School Haza1 Khawam Peshawar on 135. 05 2014 after issuin g
‘2 show- cause nottce wluch 1tself Spealc that the sald fact ﬁndlng mqulry i

' avamst the rules as the competent authonty was requlred to fir st 1n1t1ate propetr :

) mquny mcludlng charoeasheet statement of alleg,ation agamst the appellant andl

theteafter, if the appel alilt was proved gmlty than he would have 1ssUed A, show-

~ cause notice for the absence peuod but the 1nquuy ofﬁcer has subnntted mqun'v :

“report after the aforesaxd show~cause notwe thetefore the whole proceedlng 13

lllegal and liable to be set a51de As suoh, we parnally aocept .1er'_ ppeal, set! '

aside the imvuened order. reinstate ‘the appellant ir

' ervice ancl dz%ect the

g -

P S



1 W+

respondent- department \to conduct\ de-novo 1nqu1ry In the mode and mannetrs’
v N *;

- p1escubed under Govemment Servants (Efﬁcwncy & Dlscmhne) Rules 2011
. stuctly in accmdance W1th law w1th1n a penod of ‘90 days from the da’ce of

-+ receipt of copy of this Judgment The issue of back beneﬁts wﬂl be subject 0

the outcome of de-novo 111qu1ry Partles arc 1cft to bear their own costs File ﬁe

—
conswned to: the recmd 1oom

ANNOUNCED" - Mm
25.10.2019 A Zé/ 1/4WMMW

W % B (MUHAI\/LMAD AMIN KHAN KUND

MEI\/DBER

(HUSSAIN 'SHAH)"
MEMBER .




- OFFICE OI* 1[1

PRINCIPAL GHS NANAK PORA PESIIAWAP
| CIlY '

/ Principal/GHS Nanak Pore/Enquiry /Mushtaq /SC / dated 6"]("/147/ 12020

. The Distri¢t Education Officer
(Male) Peshawar,

Subject; SUBMISSION OF ENOU[RY REPORT
Memo, i ‘ o

With reference to your office ondel Endstt No. 2252-56 dated; 24-12- 2019

bnclosed please find heleWIt]'l enquny nepon in R/o Mr. Mushtaq All Ex- Semor Clerk DEO (M)
Bdttagmm along with its enclosme for further necessary actmn pledse .

(Enclosed as above).

"(NAVEED KHTAR) .
Principal/Enquiry Officer BPS- 18
GIIS Nanak Pora o '
Peshawar




'OFFICE OF THE PRINCIPAL GHS NANAK
PURA, DISTRICT PESW\WAR C

ENQUIRY REPORT IN SERVICE APPEAL NO 1228/2018 IN RIO MR .

MUSHTAQ ALI EX-SENIOR CLERK OFFICE OF THE DEO(M) BATTAGRAM
INTRODUCTION:-

The undersigned has been appointed as enquiry Officerby the ; DEO(Male)

Peshawarvide Order issued under Endst: No. 2252-56 dated ; 24-12-2019in pursuance of the :
demsrontof the Honorable Khyber Pakhtunkhwa Service Tribunal, Peshawar in Servrce Appeal

No. 1228/2018with the followmg

—

1. The absence period i.e. 18-05-2013 to 12-2-2014
Promotion order from Junior Clerk to Senior Clerk

3. To enquire the whether the concerned officer/ officers s:qned countermgned the relevant
papers pertaining to promotlon of appellant to the post of S/Clerk,

4. To examine the track record in educatlon.giepartment.

HISTORY OF THE CASE.

in compliance with the order issued by the wothy DEO(M) Peshawar the undersigned

started the enquiry preceding and called Mr. Mushtag Ali Ex-Senio‘r Clerk to appear before the .
enquiry officer on the date/time and venue so fixed on 28-12-2019.The undersigned studied all
the relevant documents available on the record as well as judgment rssued by the’ Honorable'

Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Having gone through the record thoroughly, it was ollpiserved‘that the then Principal

GHSS No.4 Kakshal, Peshawar City submitted the absence report of the mentioned accused -

appellant wef 18-05-2013 to 12-02-2014 (09) Months. However Mr. Mushtaq Ali Ex-Junior Clerk
GHSS No.4 Kakshal, Peshawar City submitted his application for medical leave w.e.f 18-05-

© 2013 fo 18-01-2014 (copy attached ) Furthermore, he was hospitalized and admitted at

Khursheed Medical Center & Surgical Hospital Peshawar w.e.f 18-05-2013 to 31-05- 2013 He
was discharged from Hospltal on 31-05-2013 and the Doctors aclvused him for complete bed rest
for 06 Month. A Questlonnalre to this effect was served on him (copy attached) He replled to the

said Questlonnalreaccordmgly As per statement obtamed from F:m it was revealed that he was

patient of Hepatltls “C“ Hence he was not in position te perform his duty

After the thorough checking of hss documents as well Original Servrce Book (copy
attached) he was: appcmted as Junior Clerk in Elementary & Secondary Educatron Department
on 15- 12—1986 vide Director E & SE Khyber Pakhtunkhwa Peshawar (copy attached) He
performed his duty regularly w.e.f 15-12-1986 to 17- 05-2013 As per his original service book
he was not remained on leave without pay. His service recordwas found duly. vent“ed by the
concerned Officers/DEOs/DDO,s from time to time till 29-09- 2014 All the relevant documents

e it

i.e Original Service Book ,ACR, Non Involvement Rellvmg Chit, LPC duly attested /Re- /-\ttested :

by the Principal GHSS No.4 Peshawar City in connectlon with
Senior Clerk, / /

js promotlon case to the post of




@2 P}4 2

K‘ Accordrngly based on the above mentioned verlf ed record the Drrector E&SE KP,
" Peshawar issued his promotion order as Senlor Clerk v:de Endst No. 4015-4040/ .F .No. A-

23/MS/Promotlon/S/Cierk/Dl(F&A) dated 28-05-2014 appeanng at S.No.. (39)and
ad}usted him' at DEO(M) office Battagram He took over charge of his new ass1gnment/post on
04-06-2014 and he performed his duty w.e.f 04-06-2014  to 29-09-2014: Later on, Directorate .
E&SE KP, Peshawar had withdrawn his promotion order as’ _S/Clerk on the basis of his
compulsory retlrementorder issued by the then DEO(M) Peshawar. '

FINDINGS;

Keeprng in view history of the case drg out as’ above and after careful checkmg of

the relevant record the undersrgned reached to the foilowrng conclusron/f ndrngs -

1.

The appellant concernedwas on medical leave for the perrod from 18 05-2013 to 18-
01-2014. -

All the documents available on the record showing that he submitted his appiication

-for medical Leave and the Principal concérned had forwarded his leave application to

DEO (M) Peshawar on 18-05- 2013.However his Leave was not.sanctioned by the -

- then DEO (M) Peshawar.

Later on, the appellant was promoted to the Post of € »emor Clerk vide DlrectorateE& :
SE KP, Peshawar Order vide Endst: No. 401540407 F. No A-23/MS/Promotion/S/
Clerk/DD (F&A) dated;.28-05-2014 falling at S No..(39) andadjusted him atDEO M)
office Battagram. : : : .
The Principal GHSS No.4 Kakshal Peshawar Clty reported him as -absent, and
ignored the application of the Mr. Mushtaq Ali Ex-Junior Clerk GHS Kakshal
Peshawar already forwarded by him. _
Furthermore all the documents relevant to his promotron duly attested by the .
Principal Mr. Muhammad Tahir GHSS No.4 Kakshal F’eshawarCrty vide his letter No. -
91 dated; 17-12-2015 and re-verified by the Principal concerned on 30-12-2019. A
Furthermore, Directorate E & SEalso conducted an enquhiry in this case through Mr:
Saif-ur-Rahman Principal GHS No.1 Nowshera. Cantt (copyaﬁaohed) who ‘had
recommended that the said appellant/Ex-Senior Clérk may be reverted to his lower
Post i.e Junior Clerk. ‘ o |

‘Moreover, Mr. Mushtaq Ali Ex-Senior Clerk lodged his appeal before the service

Tribunal Peshawar vide Service Appeal No. 1228/2018 and passed his Judgment

announced on 25-10-2019 at the disposal of DEO (M) Peshawar to condutt de-novo

enquiry. '

it is also worth mentlomng that Directorate E&SE KP, Peshawar issued letter to DEO

(M) Peshawar for re- mstatement of his services in the complrance of the Judgment of .
Honorable Service Tribunal Peshawar Khyber Pakhtunkhwa Peshawar referred to .
above. ’




RECOMMENDATION;-s

[

Keeping in view aforesaid findings into consideration, it is recommended that;-

In the compliance with ihe Judgment of Honorable Service Tribunal Peshawar, the
incumbent DEO (M) Peshawar is requested first to:set aside the compulsory fetiremeht
order of Mr.. Mushtaq Ali Ex-Junior Clerk GHS Kakshal Peshawér issued by the then
DEO (M) Peshawar vide Endst: No.72932 dated 05-09-2014 and he may be re- instated

“in servuoe agalnst hlS orsglnal post ‘of Jumor C!erk retrospectsvely

The absent period w.e.f 18—05-2013 to 18- 01-2014 as Jumor Clerk may be converted K

into Medical Leave. i

After his reinstatement against Junior Clerk post, his case along with this inquiry repbrt
may be forwarded to the Director E&SE KP, Peshawar Tor restoration of his promotion

order to the post of Senior Clerk which was with—drawr'l by the Directorate E&SE KP.

Peshawar vide Order No.6145-52 dated 17-09-2014 and he may be adjusted against
first available-Senior Clerk post. -

The period-for which he remained under trail at Honorabie ‘Service Tnbunal Peshawar
w.e.f 30-09-2014 ( Appeal date ) till the date of restoration of his promotuon order as

remained under trail in the ngh Court and Service Tribun: aI Peshawar respectively.
His promotion order-may be restored to the Post of Senlor Clerk from the date of his

taking over charge as senior Clerki.e 04-06-2014 as due to him under the rules .

GHS Nanak Pura Peshawar Clty
{ Enquiry Ofﬁcer)

NAERE Bonng

i C‘\;’l')'\\ ar
_‘.-——"‘_'-.-.

‘ ASIClerk may be cons:dered as spent on duty as the case of the appellant concerned -



\AV\W - @Z

Most Immediate
Lourt Matter

U2 > No

DIRECTORATE ELEMENTARY & SECONDARY EDUCATION
4 KHYBER PAKHTUNKHWA PESHAWAR,

Dated Peshawar the Q'f[' / /1/20.'20'

o CbRRIGENDUM

Vu ntipdation of this office Notification issued vide Endst No. 984-85 dated 15-10- 2020

E
ST N ,}
e )i Y g
= -U: dphln

o witereby: ‘Mr. Szijed Akduar, District Education Officer (M) Nowshera hias been nominated as

.!lf'llii,'" DETRCE

far conducting De-novo inquiry incompliance of the Judgment dated 25-
the Honorable Khyber Pakhtunkhwa Service Tribunal Peshawar in

ba\Lelap:J .‘“\-@.%3225}2028 case titled Mushtaq Ali Junior Clerk Vs Secretary E&SE
Department & cihers. Moreover, the Notification issued Endst No. 1379- 80 dated 12-05-
2020 along swith inguiry report are hereby stand re-called being unsatisfactory under the -
provision section 2! of General Clauses Act 1897 by treating the Notification dated 15-10-
2020 as-infield with immediate effect in the interest of public services.

;"? : — :{j -
DIRECTOR

Elementary & Secondary Education
Khyber Pakhtunkhwa, Peshawar

Endst \Io "\Z

_1

2

3 .

4
5
6"
7.
8"

9

Copy forwarded for mformatxon to the:-
Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar.
- AAG Khyber Pakhtunkhwa Service Tribunal Peshawar.
Deputy Secretdry (Legal) E&SE Department KPK Peshawar.
District Education Officer (M) Peshawar.
- District Education Officer (M) Nowshera.
Section Officer (Lit: II) E&SE Department KPK Peshawar.
Deputy Director (Legal) Local Directorate.
PA to Director, local Directorate.
Mr. Mushtaq Ali Ex-Junior Clerk District Peshawar.

‘ : A551stant Director (Admn) -
Loy Elementary & Secondary Education
Khyber Pakhtunkhwa, Peshawar

Consequent upon the approval of the competent authonty & in



—!;" Y

(-

Anne Pl H

i A

(b) requiring the discovery and production of documents, and
receiving evidence._.on affidavits; and

(c) xssumg commissions for the examination of witnesses or
documents

“ (2) The proceedings under these rules shall be deemed to be the judicial
proceedings within the meaning of sections 193 and 228 of the Pakistan Penal Code,
1860 (Act No XLV of 1860).

13.  Duties of the departmental representative.---The departmental representative
shall perform the following duties, namely:

(8) render full assistance to the inquiry officer or the inquiry
committee,-as the case may be, during the proceedings where he
shall be personally present and fully prepared with all the
relevant record relating to the case, on each date of hearing;

(b)  cross-examine the witnesses produced by the accused, and with
the permission of the inquiry officer or inquiry committee, as the
case may be, may also cross-examine the prosecution witnesses;
and '

(). rebut the grounds of defense offered by the accused before the
inquiry officer or the inquiry committee, as the case may be.

14. Order to be passed on receipt of report from the inquiry officer or inquiry
commiittee.---(1) On receipt of report from the inquiry officer or inquiry committee,
as the case may be, the competent authority, shall examine the report and the relevant
case material and determine whether the 1nqu1ry has been conducted in accordance
with the provisions of these rules.

(2) If the competent authonty is satisfied that the inquiry has been
conducted in accordance with the provisions of these rules, it shall further determine
whether the charge or charges have been proved against the accused or not.

(3) Where the charge or charges have not been proved, the competent
authority shall exonerate the accused by an order in writing, or it shall follow the
procedure as given in sub-rule (6) of this rule.

(4)  Where the charge or charges have been proved against the accused, the
competent authority shall issue a show cause notice to the accused by whicl it shall-

(a) Inform him of the charges proved against him and the penalty or
penaltles proposed to be imposed upon him;



X (b)  give him reasonable opportunity of showing cause against the

i 5} penalty or penalties proposed to be imposed upon him and to
submit as to Why one or more of the penalties as provided in rule
4 may not be ‘impos;ed upon him and to submit additional defense
in writing,’ iftany, within .a period which shall not be less than
seven days and more than fifteen days from the day the charge or
charges have been communicated to him: provided that the
accused shall, in his reply to show cause notice, indicate as to
whether he wants to be heard in person or not;

(¢) Provide a copy of the inquiry report to the
~accused; and

(d)  Direct the departmental representative to appear, with all the
' relevant record, on the date of hearing.

(5)  After affording personal hearing to the accused the competent authority
shall, keeping in view the findings afid recommendations of the inquiry officer or
inquiry committee, as the case may be, facts of the case and defense offered by the
accused during personal hearing, by an order in writing- ‘

- (1)  Exonerate the -accused if ‘charges had not been
proved; or

(i) Impose any one or more of the penalties specified in
rule 4 if charges have been proved.

(6)  Where the competent authority is satisfied that the inquiry proceedings
have not been conducted in accordance with the provisions of these rules or the facts
and merits of the case have been ignored or there are other sufficient grounds, it may,
after recording reasons in writing, either remand the inquiry to the inquiry officer or
the inquiry committee, as the case may be, with such directions as the competent
authority may like to give, or may order a de novo inquiry through different inquiry
officer or inquiry committee. . |

(7)  After receipt of reply to the show cause notice and affording opportunity
of personal hearing, the competent authority shall decide the case within a period of
fifteen days, excluding the time during which the post held by the competent authority
remained vacant due to certain reasons. '

(8)  If the case is not decided by the competent authority within the
prescribed period of fifteen days, the accused may submit an application before the
appellate authority for early decision of his case, which may. direct the .competent
authority to decide the case within a specified period.

15.  Personal hearing.-—-The competent authority may, by an order in writing, call
the accused and the departmental representative, alongwith relevant record of the case,

to appear before him, for personal hearing on the fixed date and time.
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AMELEJAUTHORITY
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SHQUIRY QFFICES/ COnterrres
Mr. S3TI36.AKhtar Igbal Disticies £
3 e Sdotztion Qfficny {*tare;:mm

APPELLANT
B ! . : ‘ ‘

us-:-.m A S/Clark now at GHSS Disk ke xhel R
”"W&“tn mdfﬁart%
F:s..mm
CONTETS QF APPEAL

a

32.5.2020:

The appellamt is requasting for the Rack Benafec . - R
‘ f“"’" m- CF?QM w

rocradings:- _ .

-
r
.

The Enquiry Committee started the proceedin
HEE alimTiogly. The ATz Rerd
oS

-hoacked

thoroughly. Findings of the enguiry zre suhmivias &
u ~REned bavewith og -‘aszz-ed s @abc,-
=)

mentoned Notificztion plesss.

7 ndigs: | ' /{a N / \‘ .
o SN

The Hon'able sefvice tribunal has announced. ﬁ'm/emo, . ngea] - uf tm .
Ati §/Clerk now at GHSS Dak lsmai) Xhet Nowshers ex-JfClark District PES?"“!(;;
wherein he was re-instated in service 2nd opdered for de-nowo engiry tn roqnectiey -
_with Back benefits. S s
The Director E&SE Khyher Pakhmn)cfwa has rean'sta‘“ad bm w&e e.mdstt M
ZS/F No. A-23/MSprp al/Mushtag Ali S/Clerk/Battazram dated M-‘Eﬂzﬁ s
placed his service at the dispesal of DED {M) Nowshera for furthar pasting resu "t:m*‘y

adjusted him against 5/Clerk post at GHSS Dk tsmafl Xhel Nowshera {A::':::e;u,,}*

t

Ed

The zppellant submitzad appeal for Back bensfit on 23-11-2012 1o the Director B&SE

Khyber Pakhtunkhva.
Two enquiries haue already been cmducged against him.

Due to his compulsory retirement from servics, ms DaY W25 sm;:ped w.tfrom G&-lﬂ»

2014 to 30-06-2020. e



' |'f A . o ' '
‘_.. g The roncerned’S/Clurk was dipegtod to Wpear butorn the rosiny . w‘”“‘ﬂ "

_hgacing ang provide duty cortificate of itervyal, AL ol vide oflien exnderr g T3
dated 10-131-2020 {Annex-Ch

-,

vl Me sAubm],ucd an aliidavit an stamp poper that *ds oy RO L.0nly it ey A
Deptt: Khvher Pakhtunkbwa and bis pay was stoopag w.p Srgon 03,..6-"03.4 w3005
2020 white he has not performad duty during the sald periag %Mmm-m-

vt He requested that the intervening period Lo 01-10-2014 to 30-05-3020 oy pleose e

converted as periad of duty or ot least leave with B2 pory,
RECOMMENDATION

.

In the light of above mentioned facts and dacumm’af‘t proc! on. naeard the eagaicy
. ymmittee reached to thgsconclusion that the shove namad ofickl has' nay Pt:t‘fw.md e

the puriod from 01- 10-201=3 to 30-06-2020,

it is therefore recommended that the above mentioned nterventis period ‘“-“Y,.Pk;as&be

~yerted into extrs ordinary Leave without pay to regutarize his service,

, Ny %
Cated f2020.” A
(Smym AKHTAR (ERA()

QISﬁ' ict Education &n{;&r’
// ‘Male Nowshera.
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DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION DEPARTMENT
KHYBER PAKHTUNKHWA PESHAWAR

- Whereas, the titled service appeal was instituted on 08-10-2018 before this Honorable Tribunal against the
i d 18-09-2018 of the Respondent No.4 whereby, he upheld the order dated 05-09-2014
of the Respondent No.2 to the extent of maintaining the major penalty of removal from service against the

3.. And whereas;, aggrieved from the orders & Notifications dated 05-08-2014 & 18-09-2018 of the DEO M)
Peshawar, Cirector E&SE Khyber Pakhtunkhwa respectively, the appellant has filed the titled case before this
Honorable Tribunal with the prayer for setting aside the impugned orders & Notifications of the Respondent
Department along with his re-instatement in service against the senior clerk post, & finally the case was
decided vide Judgment dated 25-10-2019 by setting aside the impugned orders & Notifications dated 05-09-
2014 & 18-09-2018 of the Respondent No.2 & 4 with the directions to conduct De-nove inquiry in to the matter
under the provision of E&D Rulés 2011 within a period of 90 days with further observations that the issue of
back benefits of the appellant will be subject to the outcome of the De-nove inquiry. .

4. And Whereas, in compliance of the Judgment dated 25-10-2019 of this Honorable Tribunal, the Respondent
‘Department has conducted De-nove inquiry vide Notification N0.2252-56 dated 24-12-2019 through the
Principal GHS Nanak Pyra District Peshawar who submitted inquiry report vide his office letter N0.452 dated
06-01-2020 which was observed as mis directed & even against the facts & circumstances of the case ,hence,
“declared null & void under the sub-rule 6 rule 14 of E&D rules 2011 by the Respondent No.4 by nominating
another inquiry committee through the DEQ (M) Nowshera vide Notification/Corrigendum No.2012-20 dated
(04-12-2020, who submitted his inquiry report on dated 30-11-2020 with the observations that the appellant
has not perfumed has official duty w.e.f. 01-10-2014 to 30-06-2020 against the Senior Clerk post, hence, the
intervening period may be treated as EQL, )

Therefore, in compliance of the Judgment dated 25/10/2020, passed by this Honorable
Tribunal in the titled appeal & in Exercise of the Powers conferred upon the undersigned under

- the relevant provisions of Law & Rules in field, the appellant is hereby made NOT entitled for the
grant of Back service benefits w.e.f. 01-10-2014 to 30-06-2020 against the senior clerk post, in

view of the inquiry report dated 30-11-2020 of the District Education officer (M) Nowshera with
immediate effect & in the interest. 0f public Sewyjee-

DIRECT@R
Elementary& Secon ary Education
O Khyber PakhtunkKwa Peshawar
Endstt. No._%/ / Dated Peshawar the Z}/ T /2020
Copy of the above is forwarded for information & n/action to the:
I Learned Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar.
2. Learned AAG Khyber Pakhtunkhwa Service Tribunal Peshawar. ’
3. 'S'eé'ti'on:bfficér‘(L'itigation—ll) E&SE Department Khyber Pakhtunkhwa Peshawar.
4. District Education Officer (M/F) Battagram.
5. District Education Officer (M/F) Nowshera. -
6. Deputy Director (F&A) local Directorate.
7. Mr. Mushtaq Ali Senior Clerk r/o0 Musa Zai Gulabad Ingilab Ro4d eshawag,
8. PA to Director E&SE, Peshawar.
9. Master File.

Dé€puty Director (F&A ﬂ' -
E!ementa%u?tzy Secon daryg Edu?:at'on
Khyber Pakhtunkhwa Peshawar
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