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Nemo for the petitioner. Mr. Muhammad Adeel Butt,

Addl. AG for the respondents present.
- «

Fresh notice be issued to petitioner/counsel. To come 

up for further proceedings on 28.07.2021 before S.B.

07.06.2021

(Rozina Rehman) 
Member(J)

)
/

• 88.07.2021 Counsel for the petitioner and Mr. Muhammad Adeel 

Butt, Addl. AG alongwith Habibullah, S.O for the 

respondents present.

1
-> .1' V

Learned counsel for_ the .petitioner submitted an;
application for withdrawal of the execution' petition on'. .

the ground that the dispute of the petitioner has been 

solved by the department.

In view of the above, instant execution petition is: 

filed and consigned to the record room.

•Chairman
■ ^

.'7

:



V
FORM OF ORDER SHEET

Court of

^3> /2021Execution Petition No.

Date of order 
proceedings

Order or other proceedings with signature of judge or MagistrateS.No.

321

11.03.2021 The Execution Petition submitted by Mr: Pirzada 

Muhammad Ismai! through Miss. Roeeda Khan Advocate may be 

entered in the relevant Register and put up to thfe Court for proper 

order please. A

1

REGISTRAR •2-

This Execution Petition Petition be put up before S. Bench
on

V

CHAIRMAN

Counsel for the petitioner present. Notice b(j 
issued to respondents for submission of 
implementation report on 07.06.2021 before S.B.

01.04.2021

(Atlq Ur K^man Wazir) 
Member (E)
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w BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Executive Petition No. /2021

In Service Appeal No. 810/18

Pir Zada Muhammad Ismail

VERSUS
District Health Officer & others

INDEX
S# Description of Documents Annex Pages

Grounds of Execution Petition. 1--21.
'

Affidavit. 32.

Copy of the decision dated 

22/01/2021
“A”3.

Copies of applications “B, C, & D”4.

Wakalat Nama5.

Dated---11/03/2021

APPEELANT

Through

Roeeda Khan
Advocate, High Court 

Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Executive Petition No. /2021

In Service Appeal No. 810/18 ^ \

C^/ceT<^

Pirzada Muhammad Ismail S/o Pir Muhammad Sufiad 

Computer Operator type-D Hospital Shehbaz Garhi 

Mardan.

Petitioner
VERSUS

1. District Health Officer Mardan

2. Director General Health services Khyber Pakhtunkhwa
3. Secretary Health Khyber Pakhtunkha

Respondents

EXECUTION PETITION FOR DIRECTING
THE RESPONDENTS TO IMPLEMENT THE
JUDGMENT dated 22/01/2021 OF THIS
HON’BLE TRIBUNAL IN LETTER AND
SPIRIT

Respectfully Sheweth,

1. That the applicant/appellant filed Service Appeal 

No.810/18 in this August Tribunal which have 

been accepted on 22.01.2021 (Copy of Judgment is 

attached as annexure “A”).



2. That the appellant submitted the judgment/order 

dated 22/01/2021 to the respondent department 

but no action has been taken by the department so 

far.

3. That the judgment is still in the field and has not 

been suspended or set aside by the Supreme Court 

of Pakistan, therefore, the respondents are legally 

bound to implement the judgment of this August 

Tribunal in its true sense.

4. That the petitioner moved so many applications 

for the implementation of the judgment of this 

Hon’ble Court but in vain (Copy of application are 

attached as annexure “B”, “C” & “D”).

5. That the petitioner has no remedy except to file 

this execution petition.

It is, therefore, most humbly prayed that the 

respondents may kindly be directed to implement 

the judgment of this August Tribunal in letter and 

spirit.

Dated:- 11/03/2021

Applicant
Through

ROEEDA KHAN
Advocate, High Court 

Peshawar



'f BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Executive Petition No. /2021

In Service Appeal No. 810/18

Pir Zada Muhammad Ismail

VERSUS
District Health Officer & others

AFFIDAVIT

I, Pirzada Muhammad Ismail S/o Pir Muhammad Sufiad 

Computer Operator type-D Hospital Shehbaz Garhi Mardan,
do hereby solemnly affirm and declare on oath that all the 

contents of the instant Execution Petition are true and correct 

to the best of my knowledge and belief and nothing has been 

concealed from this Hon’ble Court.

Identified byi

Roeem^Khan 

Advocate High Court 

Peshawar



lgE& THE mVEER PAGCHTOMBCHWA SERVICE

Service Appeal No.810/2018

bate of Institution: 21.06.2018 
Date of Decision: 22.01.2021

Pirzada Muhammad Ismail S/o Pir Muhammad Sufaid Ex-Computer Operator type-D 
i-Sospital Shahbaz Ghari Mardan.

(Appellant)

"hstricc Health Officer Mardan and two other.
(Respondents)

V ;oeeda Khan and Taimour Ali Khan
.'■vivocate For Appellant

a3z Ahmed Painda Khel | 
Ar^slstant Advocate General For Respondents

r--iUHAMMAD JAMAL KHAN 1 
Ario UR REHMAN'WAZIR

MEMBER (J) 
MEMBER (E)I

jjiDGEHENT: -

ATEO yiR - Brief facts of the case are that while serving as Junior

(BPS-7) in the office'of District Health Officer Mardan, post of the appellant, was 

^,:;;nverted to that of Computer Operator (BPS-12), but was again withdrawn .dated 07- 

':H"2014, against which the appellant filed departmental appeal dated 10-04-2014,
I

which was rejected at a belated stage dated 22-05-2018. Against the rejection order,
I • j

the appellant filed the instant service appeal dated 21-06-2018 with prayers that the 

! oth the impugned ordens dated 07-04-2014 and 22-05-2018 may be set aside and
I

position of the appellant rpay be restored to his original post i.e. Computer Operator 

W'th all back benefits.

T722. Written reply/comments were submitted by respondents. H ;

i hi. Arguments heard and record perused.
EXAMiNEI^ ‘

I. KJiyberPakhtiuiicm
Service Tribunal,

i



1

Learned counsel for the appellant contended that post of the appellant 

converted from Junior Clerk to that of Computer Operator by the competent authority, 

but was illegally withdrawn without assigning any reason. That such order cannot be 

withdrawn or rescinded once it has taken legal effect and created certain rights in favor 

of the appellant. Reliance was placed on PLD 1991 SC 973. That no opportunity of 

defense was afforded to the appellant, nor he was consulted before withdrawal of his 

'inversion order,, he however, was a civil servant and was required to be dealt with 

..ihder the provisions of law and rules. That the apex court vide judgment in 1997 SCMR 

1752 has held that even if the person is employed as temporary or on contract basis or 

even probationer, he is entitled to a fair opportunity to clear his position. The learned 

counsel added that the appellant was condemned unheard and without observing the 

inandatory provisions of law. That order passed in violation of mandatory provisions 

raw is void and no limitation would run for challenging such order. Reliance

34. was

of

was placed

Oi ’ 2007 SCMR 834. That where a civil servant is not afforded a chance of personal 

nearing before passing an order, such order would be void ab initio. Reliance was'

piciced on 2003 PLC (CS) 365. On the question of limitation, the learned counsel added

the appellant preferred departmental appeal well within time, but such appeal 

! ejected at a belated stage on 22-05-2018, which created a fresh cause of action for 

appellant and on the basis of which the appellant filed the instant

was

service appeal

within the statutory period of thirty days. That where within the stipulated period 

iTiety days, decision of departmental authority was not communicated to the civil

of

sesi/ant, he had an option to either file appeal without waiting for decision of

departmental authority within stipulated period or he could wait till the date of 

communication of decision of departmental authority and from said date he could file 

appeal within the next thirty days. The appellant did the same in light of such

ci^sition. Reliance was placed on 2013 SCMR 1053 and 1995 SCMR 

vide judgment in PLD 2002 SC 84 has held that where

16. That the

on merit the

Service Tribuna!.
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respondent had no case, then limitation would not be a hurdle in the way of appellant 

getting justice,: further observed that the court should not be reluctant in condoning 

the delay depending upon facts of the case under consideration. That the apex court 

vide judgment in 1999 SCMR 880 has held that condonation of delay being 

discretion of the Tribunal, the findings cannot be set aside on technical grounds alone, 

where nothing contrary to the contention for condonation of delay was produced before 

the Tribunal, Supreme Court refrained from disturbing the findings of the Tribunal 

'-.te question of limitation as well. The learned counsel prayed that since the appellant 

•was condemned unheard without observing the mandatory provisions of law, hence 

both the impugned orders dated 07-04-2014 and 22-05-2018 

position of the appellant may be restored to that of computer operator.

ror

in the

on

may be set aside and

Learned Assistant Advocate General appeared on behalf of official respondents 

rentanded that the instant service appeal is time barred by four years and two months 

i>; the first place as the impugned order was issued on 07-04-2014, whereas he filed the 

instant service appeal on 21-06-2018. He further added that conversion of post of the 

SDpellant to that of computer operator as well as its withdrawal was done by the orders

of Chief Minister,; which was not a legitimate order and in a situation, besides 

Proceedings against the beneficiary of illegal appointments, the officers who 

responsible for implementing such order should also be held

were

equally responsible.

^leliance was placed on S„A No 289/2016. The learned Assistant Advocate Genera!

Glided that the instant appeal being devoid of merit may be dismissed.

06. We have heard learned counsel for the parties and perused the 

reveals that the appellant was initially appointed as Junior Clerk on the express orders 

o' Chief Minister Khyber Pakhtunkhwa by the District Health Officer Mardan

record. Record

, which was

ciiTdin cancelled by the same authority on the grounds of validity of the directives of the

,hicf Minister. This Tribunal however, re-instated the appellant vide judgment dated 

in SA No 638/2016 on the grounds that the appellant was condemned

er
IWtSService __ _
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^inheard without conducting any inquiry, which has established

issued in any manner by a competent authority cannot be undone without 

iegal course

a proposition that order

adopting the

. Similarly, the order of conversion of his post to that of computer 

also issued by the competent authority on the directives of Chief Minister, 

again withdrawn without affording opportunity of defense to the appellant and 

without observing the; legal course. We are conscious of the fact that the order of 

conversion of his post to that of computer operator issued in any manner has taken a 

agal effect and created vested rights in favor of the appellant, which cannot be 

withdrawn out rightly without assuming legal course. The question of limitation

operator
was

which
WciS

as

\mite6 out by the learned attorney was thoroughly examined and it was found that the

ppeilant filed departmental appeal against the impugned order dated 07-04-2014 

time, but the same

a
well

was rejected after lapse of four years on 22-05-2018, which 

lov^ever created a fresh cause of action for the appellant and on the basis of such

rejection, the appellant filed the instant appeal within statutory period of thirty days, 

which is in consonance with Judgment of the Supreme contained in 2013 SCMR 1053 

and 1995 SCMR 16. Tije learned attorney when confronted with the proposition was

ciiso unable to defend his stance.

07. In a situation, are left with no option, but to set aside the impugned orders 

dated 07-04-2014/22-05-2014 and accept the instant appeal
I

i.o bear their own costs. File be consigned to record

as prayed for. Parties are

room.

ANMOUNfFn
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To
The District Health Officer, 
Mardan.

Caption 
Pakthunkhwa servi

R/Sir,
Most respectfully stated that I was serving as junior Clerk in your esteemed office.

of Computer Operator but unfortunately due to

withdrawn on 07-04-2014. Against which, I

10/04/2014 which was rejected at belated stage on

Latter

converted to the poston my post was
misunderstandings, the order was 

preferred departmental appeal

some
on

22/05/2018.

Against the rejection order,

Peshawar with the prayer 

22/05/2018 may be set aside 

post i-e Computer Operator with all back benefits.
Honourable Court set aside the impugned orders dated 07-04-2014 and 22/05/2018 and

dated 22/01/2021. Copy of the judgment attached

1 filed appeal before Khyber Pakthunkhwa service Tribunal 

impugned order dated 07-04-2014 andthat both the 
and position of the appellant may be restored to his original

accepts my appeal as prayed for 

with application.
It is therefore requested that I may please be restored to my original post i-e Computer 

Operator with all back benefits. I shall be highly obliged for this act of kindness.

on

ThanksDAIRY CLERK
DHO^^I^ICEMARDA:.

fiiA,J
Pirzada Muhammad Ismail, 

Ex-Computer Operator Type D Hospital, 

ShahbazGarhi, Mardan.

Presently working as J/C DHO Office, Mardan.

Dated. 01/02/2021

•=
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To
7^/The DG Health,

Khyber Pakhtunkhwa Peshawar.

y
Caption: Restoration to the post of Computer Operator in light of Khyber 

Pakhtunkhwa Service Tribunal Peshawar judgment, dated 22-01-2021
R/Sir,

Most respectfully stated that I was serving as Junior Clerk in your esteemed 

office. Later on my post was converted to the post of Computer Operator but 

unfortunately due to some misunderstandings, the order was withdrawn on 07-04- 

2014. Against which, I preferred departmental appeal on 10-04-2014 which was 

rejected at belated stage on 22-05-2018.

Against the rejection order, I filed appeal before Khyber Pakhtunkhwa 

Service Tribunal Peshawar with the prayer that both the impugned order dated 07- 

04-2014 and 22-05-2018 may be set aside and position of the appellant may be 

restored to his original post i.e Computer Operator with all back benefits.

Honorable court set aside the impugned orders dated 07-04-2014 and 

22-05-2018 and accepts my appeal as prayed for on dated 22-01-2021. Copy of the 

judgment attached with application.

It is therefore requested that I may please be restored to my original post i.e 

Computer Operator with all back benefits. I shall be highly obliged for this act of 

kindness.

Dated: 01-02-2021

Pirzacfa Muhammad Ismail
\

Ex-Computer Operator Type D Hospital, 

Shahbaz Garhi, Mardan.

Presently Working as J/C DHO Officer, Mardan.
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To
The Secretary Health,
Khyber Pakhtunkhwa Peshawar.

Restoration to the post of Computer Operator in light of Khyber 

Pakhtunkhwa Service Tribunal Peshawar judgment, dated 22-01-2021
Caption:

R/Sir,
Junior Clerk in your esteemedMost respectfully stated that, I was serving as

converted to the post of Computer Operator butoffice. Later on my post was
misunderstandings, the order was withdrawn on 07-04-unfortunately due to some 

2014. Against which, 1 preferred departmental appeal 10-04-2014 which wason

rejected at belated stage on 22-05-2018.
Against the rejection order, I filed appeal before Khyber Pakhtunkhwa

Service Tribunal Peshawar with the prayer that both the impugned order dated 07- 

04-2014 and 22-05-2018 may be set aside and position of the appellant may be

restored to his original post i.e Comput?r Operator with all back benefits.
aside the impugned orders dated 07-04-2014 and

dated 22-01-2021. Copy of the
Honorable court set 

22-05-2018 and accepts my appeal as prayed for on

judgment attached with application.
It is therefore requested that I may please be restored to my original post i.e 

. Computer Operator with all back benefits. I shall be highly obliged for this act of

kindness.
IThanks

Dated: 01-02-2021 v: 1/
Pirzada Muhammad Ismail 

Ex-Computer Operator Type D. Hospital, 

Shahbaz Garhi, Mardan.

Presently working as J/C DHO Officer, Mardan.
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