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-*‘ O " BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 64/2018

Date of Institution ... 17.01.2018
Date of Decision = ... 02.02.2022

Qalash Khan Ex-Chowkidar Government Primary School -

Morogah Tehsil Dasu District Kohistan.
(Appellant)

VERSUS

District EdUg__atic__)h Officer (Male) Kohistan and two others.

(Respondents)
Fazal Shah Mohmand,
. Advocate . ... - For appellant.
Muhammad Riaz Paindakhel, »
Assistant Advocate General ... For respondents.
Salah-Ud-Din L Member (J) ..
Rozina Rehman Member (J)
JUDGMENT -

¥

ROZINA REHMAN, MEMBER (J): The appellant has invoked the °

$

jurisdiction of this Tribunal through above titled appeal with the -

prayer as copied below: &

“On acceptance of instant appeal, the impugned order
dated 11.05.2012 of respondent No.1 may kindly be
set aside and the appellant may kindly be ordered to ‘ 4

be reinstated in service all back benefits”.

2. Brief facts of the case are that appellant was appointed as

Chowkidar. During his service, he was implicated in a criminal case

vide FIR No.47 dated 22.07.2006 registered at Police Station Dasu

Kohistan U/S 302/324/148/149 PPC. Consequently, he alongwith two -
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other teachers being charged with the appellant in the same case
were dismissed from sewi;e. T'he‘”gppellant was also involved in
another criminal case registered Qnder Article-13A0 who was later on
acquitted by the competent court of Law. After earning acquittal, he
filed departmental appeal which was not responded to, hence, the

present service appeal.

3. We have heard Fazal Shah Mohmand Advocate learned
counsel for appellant and Muhammad Riaz Khan Paindakheil,
learned Assistant Advocate General for respondents and have gone
through the record ant; the proceedings of the case in minute

particulars.

4, Fazal Shah Mohmand Advocate learned counsel appearing on
behalf of appellant, inter-alia, -argued that impugned orders are illegal |
and void ab-initio as the appellant was not treated according to law
and rules. That the appellant was discriminated as no charge sheet
and show cause notice were communicated to the appellant and no
proper inquiry was conducted in the matter. He submitted that the
appellant was not provided any opportunity of personal hearing and
he was condemned unheard. It was further argued that co-employee
Izzat Noor who was dismissed from service alongwith the appellant
filed Service Appeal which was allowed and the said co-employee
namely Izzat Noor Ex-PST was reinstated into service vide order of
the District Education Officer (Male) Kohistan dated 25.05.2018. He,

therefore, requested for acceptance of the instant service appeal.
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5. Conversely, learned AAG submitted that appellant was
appointed as Cho{/:/k'idar who was c:‘ri‘grged in a murder case where-
after, he became absconder and rerhained absent from duty w.e.f
22.07.2006 to 11.05.2012. He contended that the appellant willfully
absented himself for more than five years and that after fulfillment of
all codal formalities, appellant was dismissed from service according

to law.

6. Perusal of record would reveal that appellant was appointed as
Chowkidar and he was performing his duty in GPS Morogah. During
his service, he was implicated in case FIR No.47 dated 22.07.2006

registered at Police Station, Dasu Kohistan U/S 302/324/148/149 PPC

"as well as in case FIR No.56 registered Under Article-13A0.

Admittedly, no charge sheet and statement of allegations were issued
and served upon appellant. Similarly, no show cause notice was
issued and it was on 11.05.2012 when appellant Qalash Khan
alongwith Muhammad Nabi PST and Izzat Noor PST were dismissed

from service due to absence from School duty without any

information. The present appellant was acquitted on 16.02.2015 by

the learned Sessions Judge, Kohistan in murder case. He was

acquitted in case FIR No.56 by the learned Senior Civil Judge,

Kohistan vide order dated 23.06.2016 and soon after earning acquittal

he filed departmental appeal before the authority on 07.07.2016. The
impugned order is silent in respect of the involvement of appellant in
any criminal case rather he was diémissed from service on the
allegations of absentia. The ordér was passed on 11.05.2012 but the

appellant was not proceeded against departmentally in accordance
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with law. Izzat Noor who was aIso» dismissed from service alongwith
the present appellant Qalash Khan on 11.05.2012 filed Service Appeal
No.42/2016 which was allowed by this Tribunal vide judgment dated
26.12.2017 with direction to the Department to hold de-novo
proceedings. Accordingly, he was reinstated into service conditionally
for the purpose of de-novo inquiry. On 07.03.2018 proper inquiry was
conducted. In view of the inquiry report, Mr. Izzat Noor Ex-PST GPS
Koat Gali Jalkoat, Dasu was reinstated into service against vacant post
as PST. His absence period from 12.11.2007 to 10.05.2012 was
converted into extraordinary leave without pay. The intervening
period w.e.f 11.05.2012 to 06.03.2018 was treated as extraordinary
leave without pay vide order of the District Education Officer Kohistan
dated 25.05.2018. Case of the present appellant is at par with co-
employee (Izzat Noor) as both were dismissed vide same order dated
11.05.2012 and both were involved in-one and the same FIR. It has
been held by superior fora that all the acquittals are certainly
honorable. There can be no acquittal which may be said to be
dishonorable. Relianée is placed on Chairman Agricultural
Development Bank of Pakistant and another Vs. Mumtaz Khan
reported in PLD 2010 Supreme Cburt 695, wherein, it was held lby the
Apex Court that all acquittals are certainly honorable for the reason
that the prosecution had not succeeded to prove their cases against
the accused on the strength of evidence of unimpeachable character.
Cases in which the judgments are recorded oh the basis of
compromise between the parties and the accused are acquitted in

consequence thereof, all these acquittals were also held honorable. So



)
far as the point of limitation is concerned, as per record appellant was
dismissed from service vide order dated 11.05.2012 w.e.f 12.11.2007
and on the allegations of absentia. As per record appellant was
involved in two different criminal cases vide FIR No.656 and 47. He
was acquitted in FIR No.47 on the strength of compromise on
16.02.2015 while in case FIR No.656 he was acquitted vide order
dated 23.06.2016. He filed appeal on 07.07.2016. We have observed
that soon after getting acquittal, he filed appeal within 14 days. It
would have been a futile -attempt on the part‘of the appellant to
challenge his dismissal from service before earning an acquittal in the
relevant criminal cases and thus in the peculiar circumstances of this
case, we have found it to be unjust and oppressive to penalize the
appellant for not filing his departmenta-l appeal before earning his
acquittal in the criminal case. The competent authority badly failed to
follow the relevant law on the point. He was proceeded against on the
allegations of absentia but the procedure in case of absence
prescribed by the law was not properly followed by the competent
authority. His involvement in the criminal case is evident from tvhe
record but he was dismissed from service by imposing upon him
major penalty of dismissal from service but again proper procedure in
shape of conducting proper inquiry as prescribed by the law was not

properly followed by the competent authority.

7. In view of the above, instant service appeal is accepted.
Consequently the impugned order is set aside; appellant is reinstated

into service. The absence period and intervening shall be treated as
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leave without pay. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED.
02.02.2022

J.7

(Salah-ud-Din)
Member (J)




Order
02.02.2022

Appellant present through counsel.

Muhammad Riaz Khan Paindakheil, learned Assistant
Advocate General alongwith Muhammad Siddique Litigatidn
Officer for respondents present.

Vide our judgment of today of this Tribunal placed on
file, instant service appeal is accepted. Consequently the
impugned order is set aside; appellant is reinstated into
service. The absence period and intervening shall be treated
as leave without pay. Parties are left to bear their own costs.

File be consigned to the record room.

ANNOUNCED.
-02.02.2022

Dris

(Salah-Ud-Din)
Member(J)
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30.03.2021

- Due to non.availability of the concernéd D.B, the case is - :
. adjourned to 30.06.2021 for the same.

30.06.2021 Nemo for the appel'lant.j Muhammad Adeel Butt, (Addit»io'na'l e

- ~ Advocate General for the respondents present. L

';"_\3 Previous date was. changed on the basis of Reader Note, = "%
Sl therefore, notice for prosecution of the appeal be issued to the . "
g Z] appellant ‘as well as his counsel and to come up for arguments

'z before the D.B. on 01.11.2021. |

F ’

A
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(ATIQ UR REHMAN WAZIR) (SALAH-UD-DIN) ~ =& .
MEMBER (EXECUTIVE) MEMBER (JUDICIAL) -
01.11.2021

Counsel for appellant pi“esent.

Javid Ullah, learned Assistant Advocate General for
respondents present.

The learned Member (Judicial) is on leave, therefore,

case is adjourned. To come up for arguments on 02.02.2022
before D.B.
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©26.08.2020
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- 13.01.2021
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Due to summer vacation case to come up for the

same on-02.11.2020 before D.B.

e - rpe
KRRt et

Junior to counsel for the appellaht and Usman Ghani,

- District Attorney  Muhammad Siddique, ADo for the

respondents present.

The Bar is observing general 'strike,~therefore, the

‘matter is adjourned to 13.01.2021 for hearing before the

D.B.

)

(Mian Muhammad) Chairmfan
Member

4

Appellant present through counsel.
i

Kabir Ullah Khattak learned Additional Advocate General
alongwith Muhammad Amin DEO for respondents present,

Former made a .request for adjournment as issue.

of this Tribunal.

“involved in thé instant case is pending before Larger Bench

Adjourned 0.03.2021 for arguments, before D.B.

)

(Mian Muhamf_n‘ " (Rozina Rehman)
Member (E) , Member (J)

v
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. 1;2.1_21,201_9 -+ Lawyers are on strike on the céll”"éf -Khyber Pakhtunkhwa Bar

Council. Adjourn. To come up for further -pl'('?ceedings'/argumcgljtg

Qn}8.02,2.020 before DB. | :

Member S - Membgr

18.0'2.2020‘ | Junior to counsel for the appellant and Mr. Kabirullah
| Khattak learned Additional Advocate General for the réspondents

present. Junior to counsel for the appellant requested for

adjournment on the ground that senior counsel for the appellént is

not available today. Adjourned. To come up for arguments on

07.04.2020 be}gr\e D.B. | | |
(H&gfsi a'i in Shah) | (M. Amh/}@hm

Member : Member

Z /a-;»-%%jcwé Zﬁwwﬂjm .
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101.()‘7._2020 - Due to COVID-19, the case is adjourned to 26.08.2020 -

RV
.l

fb'r the same.

o
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17.06.2019 Clerk to counsel for the appellant and Mr. Kabirullal
Khattak learned Additional Advocate General for the
respondents present. Clerk to counsel for the appellant seeks

adjournment as counsel for the appeliant is not in

attendance. Adjourn. To come up for arguments on 09.08.2019

before D.B.
o e

Member ’ Member

{.

09.08.2019  Learned counsel for the appellant and Mr. Zia Ullah learned
Deputy District Attorney present. Learned counsel for the appellant

seeks adjournment. Adjourn. To come up for arguments on
02.10.2019 before D.B.

ol Cl—

Member . Member

02.10.2019 Learned counsel for the appellant and Mr. Kabir Ullah
~ Khattak learned Additional Advocate General present. Adjournment

requested. Adjourn. To come up for arguments on 12.12.2019 before
D.B.

o
A /
.

ember | Member



12.11.2018 ~ Due to retirement of Hon'ble Chairman, the o
| ~ Tribunal is defunct. Therefore, the case is adjourned. To

come up on‘l;p_.12.2’0_18.' '

pvesty iy oo e

12.12.2018 'I;e'arnedy couhSeI fér the appellant and Appél_laht
with counsel and Mr. KaBir. Ullah Khattak learned
Additional Advocate General alongwith Shah Wali Ullah
KPO present. Learned éofunsel for the appellant submitted
rejoinder which is .p]acecfl on file and seeks adjournment.

Adjourn. To come up foré,arguments on 04.02.2019 before
D.B. o

Mem : ‘ - - Member
04.02.2019 | Counsel for the appellaﬁt present. Mr. Riaz Ahmad Paindakheil, .
- Assistant AG aloﬁgwith Mr. Shah Wali Ullah, Computer Operator for the
respondents present. Learned :counsel for the appellant requested for

adjournment. Adjoumed t0 22.04.2019 for arguments before D.B. - |

- - A"
S (AHMAD ﬁS/SAN) ' "“(MUHAMMAD AMIN KHAN KUNDI)
7 MEMBER I MEMBER
- - U ‘ - . .
X B .2 1 e  Benef 1< wicomplete

Thofor e (age (5 adgurned

to 176~ Rl T

%

- Fepdor
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(#12.07.2018

03.08.2018

18.09.2018

Jan: DI

also absent.
- depar
.' despite last opportumtlcb

| /\nmhcn Jast opportunity

A : ] a ad
Junior counsel for the appellant and. Mr. Muhamma

' s department 18
YDA present. Representative of the respondents departmel
e  the Tes ents
Therefore, fresh notices bc, issued to’ the 1c<pondcn

mitted
tment to attend the Court positively. Wr itten reply not subl

Requested for further adpummcn}.‘

is further cxtended subject 1o payment of

of Rs. 1000/- which shall be borne by respondents {rom their

cost
2018
own pockets. To come up for written reply/comments on 03..08 201
betore $.B.

e

Member

Appellant is not-in attendance, however, Mr. Fazal Shah _
Mohmand, advocate counsel for the appellant prese‘nt.- M.
Hameed Ur Rehman, AD (Lit) alongwith Mr. Kabirullah |
Khattak, Ac.idl:A AG for respondents present. Written
reply/comments- not  submitted and made a request for
adjournment. Granted. The respondents are directed toisubmit "
the: same on the next date. To come up for written'_'
reply/comments on 18.09.2018 before S.B.”

Q.

Chairman

Counsel for the appellant present. Mr. Hameed Ur
Rehmna, AD (Lit) alongwith Mr. Kabirullah Khattak, AddI:
AG for respondents present. Written repiy on behalf of t'he‘v
respondents submitted which is placed on ﬁle._Cost of’
Rs.]OOO/» also paid by the respondents. Case to come up for

- 4

arguments on 12.11.2018 before D.B.



03.04.2018- None present on behalf of appellant. Mr. Kabir 'Ullah
: " Khatlal\ Addmonal AG for the rcspondcms present. Written reply
" not submitted. Requested for adJoul nment. /\d]oand To come up.

for wriften reply/comments on 17.04.2018 before S.B.

-
v
Member
i
]7 04 20]8 None present on behal"i’ of appellam and his ‘counsel. Mr. Kabir

Ullah Khatld!\ Addl: AG present. Representative of the respondent
dcpantmmt is also absent. lhcrcforc {resh notices be issued to the appellant
“and his counsel as well as lcspondcnt dcpantmcnt 10 attend the court
positivcly. Written reply not submitted. Requested ‘i‘or adjournment.
Adjourncd. last oppo_r'lun‘ity is granted. To come up for written/comments

on 09.05.2018 before o8

Member

ey

-

09.05.2018 - ¢ The Tribunal is non functional duc to retirement of the

* Honorable Chairman. Therefore, the case is adjourned. To come up for

the same on 02.0 7.2018 before S.B.

Reader

o
PN
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29.01.2018

Counsel for the appellant present. Preliminary arguments heard

and case file perused. The appellén‘g joined the Education Department as

Chowkidar on 1997. An FIR was lodged against him and"t_h_ereafter he was

dismissed from service vide order dated 11.05.2012. That the appellant
was also involved in another criminal case under Section-13-A0
registered on 14.08.2006 at P.S Dasu Kohistan but was sﬁbsequently
acquitted by the competent court of law. He preferred departmental appeal
on 07.07.2016 which was not responded withinlstipula;tédlperi()d, hence,
the instant service appeal on 17.01.2018. Learned counsel for the appellant
when confronted on the point 'that departmental appeal as well service

appeal are time barred invited attention to the judgment of this Tribunal

~ dated 26.12.2017 passed in service appeal no. 42/2016 involving similar
issue. He has also submitted an application for condonation of delay. As

“the impugned order dated 11.05.2012 has been issued with'retrospective

effect, hence, the same is void ab-initio and no limitation runs against a

void order. .
LRSS

Points  urged need consideration. Admit subject to limitation.

Appellant is directed to deposit of security and process fee within 10 days,

.. - thereafter, notices be issued to the respondents for written reply/comments

.for 19.03.2018 before S.B.

(AHMAE HASSAN)

MEMBER

- . ;

|9.03'.2()18 Appellant absent. Clerk of the counscl present on

behalt of appetlant. Mr. Kabir Ullah Khattak Additional AG for
the respondent present.  Written reply not Subraitted. learncd
Additional AG rcqucstéd for adjournment. Adjonrned. To come

up for written reply/comments on 03.04.2018 beiore S.13.

(Muhammad Amin IChan Kundi)
Memuer



Form-A
FORMOF ORDERSHEET
. i .
Court of , '
Case No. 64/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings : '
1 2 3 ~ f
‘ l
1 17/1/2018 The appeal of Mr. Qalash Khan presented today by Mr.
Fazal Shah Mohmand Advocate, may be entered in the
Institution Register and"pujt up to'Worthy_._Chairman for proper
order please. ! T
: AZREGISTRAR
| '
2 CYENETS This case is entrusted to S. Bench for preliminary hearing

to be put up there on 7—‘??’@: Le.
|
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Service Appeal No é (4 /2018

BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Qalash Khan. ... . .ccoviiiveviiirinre e v e Appellant
VERSUS

DEO & others......vueeeiiiniienninnni, P Respondents

S.No | Description of Documents | Annexure | Pages
1 Service appeal with affidavit V- 5/'
2 Application for condonation of delay with affidavit o b—F
3 Copy of FIR . A o 2 -3/
4. Copy of Order dated 11-05-2012 B q o
5 Copies of Judgments C&D  |io. 12
6 Copy of departmental appeal E \3 -
7 Copieg of Judgments dated 26-12-2016 F o \W«\')r
8 Wakalat Nama ' A \7 '
Dated-:15-01-2018 ' Appellant

Through n»r .
: Fa%%mand

Advocate Peshawar.
 Cell# 0301 8804841

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar
Emaii:- fazalshahmohmand@gmail.com


mailto:fazalshahmohmand@gmail.com

‘ ' BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No é (:‘ /2018

Qalash Khan Ex Chowkidar Gouwt. Prlmary School Morogah Tehsil

Dasu District Kohistan.....ccevveoviieciiiiiiinicnninns reeeas Appgllant. garcunwa
Scrvice Tribunal :
VERSUS e S
1. District Education Officer (Male) Kohistan. DadeM
2. Director, Elementary and Secondary Education Govt. of KPK
Peshawar.
3. Secretary, Elementary and Secondary Education Govt. of KPK
Peshawar.....cccovviiivicimr e eeaee Respondents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974
AGAINST THE_ORDER_DATED 11-05-2012 PASSED BY
RESPONDENT NO 1_WHERE _BY THE APPELLANT HAS
BEEN DISMISSED_FROM SERVICE AND AGAINST WHICH
DEPARTMENTAL APPEAL OF THE APPELLANT HAS NOT
BEEN RESPONDED_ SO FAR DESPITE THE LAPSE OF
MORE THAN THE STATUTORY PERIOD.

PRAYER:-

On acceptance of this appeal the impugned orders dated 11-05-
2012 of respondent No 1 and may kindly he set aside and the
appellant may kindly be ordered to be reinstated in service with
all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Chowkidar in the year 1997

S 2 and since then he performed his duties with honesty and fuil

Registrar

2. That on 22-07-2006 the appellant while posted to Govt. Primary
School Morogah was falsely involved in criminal case vide FIR
No 47 dated 22-07-2006 U/Ss 302/324/148/149 PPC of Police
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Station Dasu Kohilsta-n. (Copy of FIR enclosed as Annexure
A). |

. That consequently the appellant along with two other Teachers

being charged with the appellant was dismissed from service by
respondent No 1 vide Office Order dated 11-05-2012. (Copy of

| Order dated 11-05-2012 is enclosed as Annexure B).

. That the appellant was also involved in another criminal case

U/S 13A0 on 14-08-\2006 of Police Stattion Dasu Kohistan. It is

- pertinent to mention here that the appellant was acquitted from

the murder case by the Court of competent jurisdiction vide
Order and Judgment dated 16-02-2015 and was acquitted from
the other case vide Order and Judgment dated 23-06-2016.

(Copies of Judgments are enclosed as Annexure C & D).

. That after acquittal, the appellant filed departmental appeal

before respondent No 2 on 07-07-2016 which was processed but
with no response so far. (Copy of departmental a'ppeal is

enclosed as Annexure E).

- That the impugned order dated 11-05-2012 of respondent No 1

is against the law, facts and principles of justice on grounds inter

alia.as follows:-

GROUNDS:-

A. That the impugned order is illegal and void abinitio.

B. That mandatory. provisions of law and rulés have badly

~ been violated by the respondents and the appellant has

S
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not been tre.at"éd éCCé‘fdin;cj to law and rules 'and the

appellant did nothing that amounts to misconduct. -

. That no Qharge"sh'eet .and show cause notice were

communicated to the appellant.

. That no inquiry was conducted in the matter to have find

~ out the true facts and circumstances.

. That even proceedings mandatory in case of absence

were never adopted and no notice was issued in this

respect.

.. That exparte action has been taken against the appel_lant

‘and he has been condemned unheard.

. That the impugned order is not maintainable being passed

with retrospective effect.

. That even otherwise‘the absence from duty was neither

 willful nor deliberate rather the same was because of .

circumstances compelling in nature and were beyond the

control of the appellant as well.

. That the impugned order is not speaking order and thus

not tenable in the eyes of law.

. That there is risapplication of law aé the'Aiaw mentioned in

the order of respondent No | is not applicable in case of the _

appellant.



Dated-:15-01-2018 ° Through |
: " Fazal sﬁoh‘mand,

K. That even the iWo'A't;eac'hers chérged with the appellant in
the same FIR and dismissed vide the same O}der has
been reinstated by this honorable Tribunal vide Order and
Judg-ment dated 26-12-2017. (Copy of Order and
Judgment dated 17-12-2017 is enclosed as Annexure
F).

L. That the appellant was not provided the opportunity of
personal hearing and the impugned order is defective as

well.

‘M.That the appellant did nothing that would amount to

misconduct.

N. That the appellant has about 15 years of seryide with
unblemished service record and is jobless since his illegal

dismissal from service.

O. That the appellant seeks the permission of this honorable
tribunal for further/additional grounds at the time of

arguments.

It is therefore prayed that appeal of the appellant
may kindly be accepted as prayed for in the heading of

the appeal.
. o
NSRS o ) Vo)
Appellant

Advocate, Pés.hawar
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BEFORE‘THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No | /2018‘
Qalash _Khah... ................... e | e — Appellant
| | VERSUS
DEO & others....cccviiiiiiiiiiiniiinanns eebeenens :...f..Re'spondents

AFFIDAVIT

[, Qalash Khan Ex Chowkidar Govt. Primary School Morogah Tehsil
Dasu District Kohistan, (The Appellant) do hereby solemnly affirm and

declare on oath that the contents of this Appeal are true and correct

to the best of my knowledge and belief and nothing has been

concealed from this honorable Tribunal.

N

Iden ified"by - DEPONENT

Faz and




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No /2018
Qalash Khan............... ......... ' ..._..................,...Appellant

| VERSUS |
DEO 8 OtNEIS. v eeeeeeesr e e s ssa e e e e e eeeeeeeeeeees Respondents

Application for the condonationof delay if any.
Respectfully submitted:-

1. That the accompanying appeal is being filed today in WhICh no
date of hearing has been flxed so far.

2. That the grounds of appeal may be consideied as integral
part of this application.

3. That the impugned order being void abinitio, illegal and time
factor becomes irrelevant in ‘such cases, furthermore
departmental appeal of the appellant has yet not been decided
and the appeal is as such within time.

4. That the law as well as the dictums of the superior Courts also
favors decisions of cases on merit besides similarly placed
employees have ben reinstated by this honcrable Tribunal.

It is therefore prayed that onlacceptance of this application, the
delay if any in filing of appeal may kindly be condoned.

o
S T4

| - | P Mo
Dated:-15-01-2018 Appellant

. Through |
- Fai@ohmand,

Advaocate, Peshawar -

6



BEFORE THE_SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No__ /2018
Qalash Khan.........ccceeeunnene. it eee e Appellant
| . VERSUS
DEO & OIS euneeereeeneeeeeeesteereree e ereneerenas Res'pondents

AEEIDAVIT

|, Qalash Khan Ex Chowkidar Govt. Primary School Morogah Tehsil

Dasu District Kohistah, do hereby solemnly affirm and declare on oath

that the contents of this Application are true and correct to the best

of my knowledge and belief and nothing has been concealed from .this\
honorable Tribunal. |

Identified by . DEPONENT
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v [1: OF THE fXECUTIVE DISTRICT OFFICER %ELEMENTAR y

‘ « " h ' ey
' - A.ZVD SECOPJ.I?ARY EDUCATI@ZV DIST] RICT KOHISTAN

b 3
{ ¢ l . , o . .- E l}
i | Phone & Fax‘No.0998?407128_ I ol B
| orr CE RDER. ~

ak \ . oo :
i) - The follo i mg PST teachexs/Chowluc ar of B&S Educauon are her eby

3 o ' omn sed ﬁom Semces du to. theéir prolong absence from >ch\ ol d )ues without any . :
: ) mfox 1at10n/ Jeave, with|effect {rom ‘the dafe of their absence m ntio ed against each in pubhc
mtcu‘st as 1ep01ted b»y the eputy Dlstuct OfﬁCCl (M) E&S E ucatton Kohistan =~ .+

L A .- L haml 1ad Nabx PST GPS Chonoo ] llxoat WEF 16.12. 3003
; ) 2 2 Izz tNom PST GPS Koat Gali Jalkoat}" ! WEF 12.11.2007
. o - 3. IQalash Khan Chowkxdax GPS Mmogal T WEF 12.11.2007

i
H
B

‘ Execu ive Distri tOﬁ‘Icer |
&SEducanan ohlstan.

|
L
 E/MNo.17/Esstt: /g Ca@ “ /fl"IEDQ dated /7 S_/2012

. ;%y fmw*uded t0: A _' |
i | 1. The Dlst}xct Cooxdmatxon Ofﬁcm Kolnstan :
'% - "1 T‘ml 10 Secretary to Govt: of Khyber Palditunkl 1wa, E&S GUCaU

3 The P. A lo Director, E&S Education KhyberPakhtunkhw
- 4% The District Accounts ‘Officer, Kohistan.
'i, Thﬁ Denutv Dlstuct Ofﬁcex, (M) E&S Edu»ahon 1(olustan

T I
T
VDAL SN
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Present:

‘Mr. Muhammad Nazit|Naib Coure for state, - 2
. Mr. Muhammad Aslam Advocate alongwith accused on bail.

set learned counsel appearing on behalf of ~ t Y
on of this ‘court towards compromise effected
between the parties at bail stage and submitted that the same be taken -
. Into consideration for the purpose of decision of main case: In the light- ,
~ of above position I perused record which revealed that accused stand -7
charged in FIR for commission of offences U/s 302/324/1.48/149?
PPC and wasireleased on bail through order dated 08—-12—2(;)1'4 on basis
of compromise. The statements of LRs of deceased and 'éofhplainant"

towards compromise were recorded at bail stage wherein they stated 15 - o
yat as have forgiven'the accused

At very out-

" have waived off their right of Qisas/Dj

used stand charged m FIR ar‘e',' o '_ '_',:'}'
schedule of Cr.P.C and the lega L i

compoundable according to 2™ ! heirs .
nd the same U/S 345 Crp.c. '

of deceased/victim-can cdmpou

It is almost setted that compromise effected at bail stage SR '
can be taken into consideration for disposal of main case. wisdom in | .
this regard can be derived from case of Syed Sabis Flussain Shal, and ‘ '

another VS Syed Iftilkhar Hussain Shah and another ( NLR 1996 -
Criminal 179) wherein bail was granted at bail ‘stage on basis of )
compromise and-at trial stage complainant tried to resile therefrom -

but the same ‘Was not-permitted by Hon,ble Peshawar High Court -

Bench Abbottabad and observed, f S '

-

Ff35989% -

g S ".‘E-* %%‘5 ~— .M In my opinion once a compromise has

@ % ?f;,% A been effected it cannot be withdrawn and
;, \ Q@ Y g I am also clear AN my mind that 5t s
%: \4\\\ ) incompetent~for'any Person, once having

entered ' inte g

valid . composition
/compromise to withdr

aw from the same.

Above viéw of Hon,ble Peshawa
Hon,ble Supreme Court in a judgmem: r

b}~ fdoa s0 A:adégap joeeQ

LA 16 UoHELL
i ,{7.’7—57}:603 10 uenRL;

t High Court was apheld by .
cported as 1998 SCMR 466, DN .

1y o

= 57 uonesiidde Jo-uoR2IUSSIIC Jo ajeg

Lo BRI
YR T} . I

i Forwhat has ‘_bjc._eélsgatc_cl_, above and while r.éspéétful@[f S Lo
Fbllou}iﬁg the law laid down in  above judgments compromise Pl
effected ar bail-stage is acceded 10.and- accused facing trial namely © s
¥zat Noor etc stand discharged on basis of compromise. They are on -+ e
\)baﬂ, their bail bonds stand cancelled :iﬁd-their surcties are relived of o . fl
“the liabilities upon bonds. . Case property be kept intact dll expiry of - c o
period of Appeal/Revision. File be consigned to record room after ]

) R
s

completion. - - . :
' - . -~ e i
Order Announced. « ' (SARDAR MUHAMM‘AB’IRSHAQ) !
16-02-2015 - Certifindry p, e Comy Sessions Judge, !
o o é S .. Kohistan, - _ ;
s : ) : - !
4% 2 Fister, X ',_‘ . ’ .
ol e i Nl : { }

Lntheiveg This

1

il <i7<; m
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BEFORE THE DIRECTOR EL:::EMENTARY & SECONDARY - @
EDUCATION, PESHAWAR |

SijecT: Appeal against the Order dated 11.05.2012 whereby |
have been dismissed from service

-t

Respected submitted:
1. That | was appointed as Chowkidar in the year 1997 "
and in the year 2006 was falsely involved in crimingl

cases of murder: ori,_d S Arms Acl. That | wQs

acquitted fiom the cr:{iminol cases on 16.02.2015 and |
23062016, o | i

2. That my dismissal ordj@r is illegal as no charge sheet
and show cause notice was issued nor any inquiry
was conducted in the matter. Furthermore, the order
is with retrospective effect which is not tenable in the

eyes of law.

It is, therefore, requested that the dismissal order
dated 11.05.2012 may kindly be set aside, | may be

reinstated in service with all back benefits. |

Dated: 07.07.2016 Appellant

OV ey 5
Qalash Khan

Ex-Chowkida ' ;
GGPS Morogah ' o
Tehsil Dasu District Kohistan.
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BEFORE THE serzvrce TRIBUNAL KPK PESHAWAR

ServrceAppeal No qa /2016

R e T

" |zzat Noor Ex Primary Sohool Teacher, Govt. Primary School Chortoo
Jalkoat S/O Gul Mashal R/O Sew P/O. Kamila Tehsil Dasu District

Kohtstan ............................. erirereneaa eieeenens rrersenes Appell%@tw o QM
: A ) o fopris Tel j
V E R S U S ' _' ‘ ’ ' ’ . & &Zrn ! T} :%l\ i

warpd o lnZ ‘i7/ 3
1. Director, Elementary and Secondary Eduoatnon Govt. of KPK

Peshawar.

2. District Education Officer (Male) Kohistan.

3..Secretary, Eiementary and. Secondary Education Govt. of KPK
PESHAWAT .. wevvueeseeereeriririirerre st Respondents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974
AGAINST THE ORDER _DATED 23-12-2015 PASSED BY
RESPONDENT NO 1 .~ WHERE - BY DEPARTMENTAL
APPEAL OF THE APELLANT FILED AGAINST THE ORDER

DATED 11-05-2012 OF RESPONDENT NO 2 HAS BEEN
‘ REJECTED/FILED

PRAYER -

On acceptance of this appeal the lmpugned orders dated 23-
12-2015 of respondent No 1 and Order dated 11-05-2012 of
respondent No 2 may kindly be set aside and the appellant may

=4’ kindly be ordered to be remstated in service with all back
benefits.

Respectfully Submitted:-

1. That the appel\ant jomed the respondent Department as
Primary School Teacher (herein after referred to as PST) on
30-06-1997, remained posted to various Stations and since -
then he performed hIS duttes with honesty and full devotion.

2. That the appeltant whtle Iast!y posted to Gouvt. Prlmary School
Koat Gali Jalkot; District Kohistan, was' falsely involved in a
case vrde FIR No 147 dated 22-07-2006 U/Ss

T murder
' ?} 302/324/148/149 PPC of Pohoe Station Dassu and was

%%WJ suspended. (Copy-of FIR is enclosed Qs Annexure A).
11 // /46
3. That the appeltant along with two others: was drsmlssed from
service by respondent No 2 vide Order dated 11-05-2012,
(Copy of Order doted H -05-2012 is enclosed as Annexure
B N - ATTESTED

(T
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Appeal No 42/2016 o

Date of Inst1tut10n . - ) 11 01 2011

' Date of de0151on _ '.": : 26 12. ’)017

© Izzat Noor Ex-Prlmary School Teacher, Government Prtmary School Cho:too 4

Jalkoat son of Gul Mashal R/O Sew Post ofﬁce Kamtla Tehsil Dasu, District

Kohlstan ; _ ' . . (Appellant)
Versus

L. Dtrectm _Elementary and Secondary Education,, Government ot Khyber

Pakhtunkhwa Peshawar and 2 others. - 5 © (Respondents)
MR. Fazal'Sh:ah Mohmand, IR | o o For appellant.
Advocate. - o S

" MR. Muhammad Jan,

- Deputy District Attorney S | o For respondents.
MR KIAZ MUHAMMAD KHAN, ~ ..  CHAIRMAN
MR. GULZEBKHAN S . . MEMBER

JUDGMENT |

NIAZ MUHAMMAD KHAN CHAIR_MAN - ‘T‘hi's j'ud'éinent shall also

dispose of anothet connected appeal No 43/2016 Muhammad Nabt as in both the

_appeals common questions of law and facts are'mvolved;

2. A’réument»s of the learn;ed counsel for the partiesAheard:and record perused.
- FACTS P
2. The appellants were dlSlTllSSed from service’ on- 1‘1;0«5?.2012 due to his

: |
absence against Wthh they ﬁled departmental appeals (undated) which were

rejected on 23 12. 2015 and thereafter they ﬁled the present service 1ppe'11s on

| 11.‘01',20‘_16,‘ | . - P AT

"‘\ht L




Y RN

,b‘r{,‘l' ".

ARGUMENTS N

g

3. . The 1earned counscl 101 the appelhnts argned that absence of the appell’tnts

was due to theu involvement in a crtmmal case in whlch they were acqmtted by

P leamed trtal court and thereafter they ﬁled departmental appeals. That the 1mpu0necl

- order has been gwen retrospectwe effect That no proeeedmgs undel the televant

law in force lor the time being i.e. Khyber Pal\htunl\hwa Removal hom Service

(Specral POWer) Ordmance 2000 were conducted Fhat the - appellate authority

VreJected departmental appeal under the Khybu Pakhtunkhwa Government Servants

' (E&D ). “Kules, 2011 wheteas the cases were covered by the RSO menttoned above

That the 1mpugned order was glven retrospectrve etfect Wthh was a vord order.

4.-. On the other hand the learned Deputy District Attorney auzued that the
appeal was. ttme barred as the 1mpugned order was passed on 11.05. 2012 and the
'ftppellants ﬁled departmental appeals accorduw to’ p'ua -4. ot the appeal on
28.12. 2012 and thereafter as per para -6 of the appeal they ﬁled second dep'utment al

appeals after acquittal.- .That the appellants adrmtted thetr absence from duty in his

memorandum of appeals.

CONCLUSION

5. ThlS Tubunal ina number of cases dellvered 1udgments that retrospective

orders are v01d orders on the basts of judgment of the august Supreme Court of

, Paktstan reported as 1985- SCMR-I 178. The ptesent orders are also vord orders ancl

no- hn’ntatlon shall run agamst v01d orders The department has’ also not complied

wrth the relevant rules in the case of absence The department h’lS also not taken

“into con51derat1on 1nvolvement of the appellant in crtmtnal case.

6. As a result of the -above dlscussmn this - appeal is '\ccepted and the

: dep'trtment lS dtrected to hold denovo proceedmgs wrthm a perlod of 90 days ot the« P

cTe
U

1a
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~ receipt of thlS Judgmcm in accmdance wnh the mIes fallmg wnth the appellants

shall be remstated m scrvwe Partles are lefl to bear thelr own costs File be '

con31 gned to the record room.

%72 43U /M & /'/Z /(/M/ww//d‘ﬂ
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VAKALATNAMA '

IN THE COURT OF Seice T@A\oum&A%\AnowaD& N

INRE.

@QQ@\AL K\’\OV\ PetitionerlPIaintifflAppeIIaht/CompIainant

VERSUS
D 9 L‘l oAyt Respondents/Defendant /Accused
FR-No. Dated:
Charge Uls . Pelice-Station:

KINOW ALL to whom these presents shall come that the undersigned appoint:

Fazal Shah Mohmand Advocate Supreme Coutt to be the
Advocate for the ) in the above mentioned case, to do all the
Jollowing acts, deeds and things or any of them ,that s to say ;

1) To act and plead in the above mentioned case in this court or any other Court in
which the same may be tried or heard in the first instance or in appeal or review or
excecution or in any other stage of its progress until its final deciston.

2) To sign, verify and present pleadings, appeals , cross - objections petitions for
excecution, review , revision, withdrawal, compromise or other petition or affidavits or
other documents as shall be deemed necessary or advisable for the prosecution of said
case in all its stages. ' _ '

3) To withdraw or compromise in the said case or submit to arbitration any difference or
dispute that shall arise touching or in any manner relating to the said case.

4) To receive money and grant receipts therefore and to do all other acts and things which

" may be necessary to be done for the progress and the conrse of the prosecution of the
said case. '

5) To engage any other Legal practitioner authorizing bim 1o excercise the power and
authorities hereby conferred on the Advocate whenever he may think fit to do so.
AND 1 hereby agree to ratify whatever the Advocate or his substitnte shall do in the

- promuses. ' b ‘ .
AND I hereby agree not to hold the Advocate or its substitute responsible for the
result of the said case in consequence of bis absence from the conrt when the said case is
called up for hearing. ’

AND I hereby that in the event of the whole or any part of the fee agreed by me fo be
paid to the Advocate remaining unpaid., He shall be entitled to withdraw from the
prosecution of the said case until the same is paid, : |
IN WITNESS WHEREOF I hereanto set my hand to these presents the contents
of which bave been explained to and understood by me, this_| day of :l Caty

20 7% : . . :
gV c
| S%nglrg/)t;:m[l/t[f impression

of party / parties, <

o Ao sl

Accepted

Faza %' Amat

Advocate, Suprme ourt
of Pakistan .
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#- tif>EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
St ~ ' .~ g
7<>/} ,
APPEAL NO 64 -OF 2018 :
Qalash Khan Qalash Khan Class-IV GPS Morogah District Kohistan.............. Appellant
VERSUS

1.District Education Officer Male Kohistan
2. Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar
3.Govt of Khyber Pakhtunkhwa through Secretary (E&S) Education Peshawar

Respondents

PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS NO. 1,2 & 3.

INDEX
S# | Particulars of documents Annexure Pages
1 | Comments along with affidavit - | 1-5
12 | Copy of leave Rules ' A
- 6
3 | Copy of dismissal Order B
7
4 | Copy of final Notice C
8

N
Dated 10/4/2018

! District Education Officer,
' ‘w(?Male) Kohistan
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JBEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR,

APPEAL NO 64 OF 2018
Qalash Khan Class-1V GPS Morogah District Kohistan --------- Appellant

VERSUS
1. District Education Officer Male Kohistan :
2. Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar .
3. Govt of Khyber Pakhtunkhwa through Secretary (E&S) Education Peshawar

Respondents

PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS NO. 1,2 & 3.

Respectfully Sheweth:

PRILIMINARY OBJECTIONS:-

I. That the appellant did not come to this Honorable Tribunal with clean hands.

1L That the appellant has got no cause of action /locus standi to file the
Instant appeal

III. That the appellant has been estopped to file the instant appeal by his own
conduct.

IV. That the present appeal is not maintainable due to non-joinder and

mis-joinder of necessary parties.
V. That the appellant has concealed the material facts from this Honorable
Tribunal, hence appeal is liable to be dismissed without any further

proceeding.

VL That the instant appeal is not maintainable U/S-4 of KP Service Tribunal
Act 1974, | |

VII. That the appeal is badly time barred .




actual Objections:
1. Para No.lis correct to the extent of the appointment of the appellant, and the

remaining Para is incorrect, hence denied.

2. Para No.2 relates to the record of the appellant

3. Para No.3 is correct, further stated that the appellant was appointed as

Chowkidar in 1997 and with a continuous service less than 10 years has
been charged in a murder case vide FIR No.47 dated 22-07-2006 U/Ss
302/324/148 /149 PPC of Police station Dassu Kohistan and became
absconder and after that did not perform his duty w.e.f. 22-07-2006 to 11-
05-2012 ( the date of dismissal) and in this way the appellant absented
himself from his duty w.e.f. 22-07-2006 to till date and during that period
the appellant never applied for any kind of leave or permission. In this way
the appellant willfully absented himself for more than five years 10
months and 22 days on the date of dismissal. According to the leave rules
of civil servants Rule 12 (1) extra ordinary leave may be granted outside
leave account on each occasion to a maximum period of five years at
atime provided the civil servant to whom such leave is granted has been
in continuous service for a period of not less than 10 year. In case a civil
servant not completed 10 years of continuous service extra ordinary
leave without pay for a maximum period of 2 years may be granted at
the discretion of leave sanctioning authority.That the appellant willfully
absented himself for a period more than 5 years 10 months and 22 days with
a continuous service less than 10 years, hence the service of the appellant
has automatically been ceased as per leave rule (Copy ofleave Rules is
annexed as annexure-A).Consequently the competent authority after
fulfillment of all codal formalities dismissed the appellant from service
under Khyber Pakhtunkhwa Government servants (Efficiency&
Disciplinary) Rules 2011vide order Endstt: No.1599- 1603 dated 11-05-

2012(Copy of Removal order is annexed as annexure-B).

4. Para No.4 is correct to the extent that the appellant was involved in another

Criminal Case U/S 13A0 on 14-08-2006 of police Station Dassu Kohistan
and remained absconder and he did not perform his duty w.e.f. 22-07-2006
to 11-05-2012 (the date of dismissal) . it is further stated that Para No.4
relates to the personal matter of the appellant and if he performed his school

duty then he never be removed from service.




In correct, strongly denied with the facts that the appellant has never filed

any departmental appeal before the appellant authority so far, as per the

‘official record of this office.

In correct, strongly denied an enquiry was conducted, however, the appellant
did not appear before the enquiry so a final notice was served on the
appellant vide No.1371-72 dated 03-05-2012, but he did not respond the
notice, hence the competent authority after fulfillment of all codal
formalities dismissed the appellant from service under Khyber Pakhtunkhwa
Government servants (Efficiency& Disciplinary) Rules 2011 vide order
Endstt: No.1599- 1603 dated 11-05-2012.(Copy of Final Notice is annexed

as annexure?(’,)
=C).

GROUNDS

A.

Incorrect, strongly denied that the order dated 11-05-2012 of respondent
No.l is according to law, facts, norms and natural justice and the appellant
was dismissed from service after fulfilling of all codal formalities as stated
in Para 3 of factual objections.

. The Para “B” is incorrect hence denied detailed reply has been given in Para

No. 3 of Factual objections.

. Incorrect strongly denied that the appellant was remained absconder and

after fulfillment of all the codal formalities he was dismissed from service
by the competent authority. '

. Incorrect strongly denied that as stated in Para No.3 above of Factual

objections.

Incorrect strongly denied with the facts that final notice was issued to the
appellant vide No.1371-72 dated 03-05-2012, but he did not respond the
notice. '

Incorrect strongly denied as stated in Para 3 of factual objections.

. Incorrect strongly denied that the appellant dismissed from service after

fulfilling of all codal formalities being a Competent Authority under
Efficiency & Disciplinary rule 2011.

. Incorrect strongly denied as stated in Para 3 of factual objections.

Incorrect strongly denied that the competent authority has proceeded against
the appellant as per prescribed law and rules.

Incorrect, strongly denied that the order dated 11-05-2012 of respondent
No.1 is according to law, facts, norms and natural justice and the appellant
was dismissed from service after fulfilling of all codal formalities as stated
in Para 3 above of factual objections.




. Incorrect strongly denied with the facts that the mentioned another two

teachers whose appeals were accepted and the department is directed to
hold denovo proceedings having different in nature cannot be compared
with the appellant’s case. -

Incorrect strongly denied with the facts that final notice was issued to the
appellant vide No.1371-72 dated 03-05-2012, but he did not respond the
notice.

. Incorrect strongly denied.

Incorrect strongly denied, as stated in Para No.3 of facts.

. That the respondents seek permission for arguing the other points at the time

of arguments

It is therefore, in the light of above stated facts and circumstances,

Very humbly prayed that the appeal in hand may please be dismissed with

cost

Y
Respondént No. 1 Zg

District Education Officer,
(Male)/Kohistan

Elementaryand Secondary Education
Khyber Pakhtunkhwa Peshawar

(==
TARY

Elementary and Secondary Education
Khyber Pakhtunkhwa Peshawar



ﬁi?EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

APPEAL NO 64 OF 2018
Qalash Khan Class-IV GPS Morogah District Kohistan... .......... Appellant

VERSUS -
1.District Education Officer Male Kohistan

2. Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar
3. Govt of Khyber Pakhtunkhwa through Secretary (E&S) Education Peshawar

Respondents

AFFIDAVIT.

I, Raj Mohammad Khan DEO (Male) Kohistan do ‘hereby solemnly
affirm and declare that the contents of Parawise comments in the above titled

case are true and correct to the best of my knowledge and belief, and that
nothing, material has been suppressed from this Honorable Tribunal.

| /éj NS
Respondent No.1

District Education Officer,
(Male) Kohistan
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* ;EFORE THE KHYBER PAKHTUNKHWA SERVICETRIBUNAL PESHAWAR.

APPEAL NO 64 OF 2018

T L R — ‘ c-emne-Appellant
VERSUS
1. District Education Ofﬁcer Male Kohistan

7 2. Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar
/3 ‘Govt of Khyber Pakhtunkhwa through Secretary (E&S) Education Peshawar

Respondents

PARAWISE COMMENTS FOR & ON _BEH_ALF‘()F RESPONDENTS NO. 1,2 & 3.

INDEX
S# | Particulars of documents : Annexure | Pages
1 Comments along with affidavit | : 1-5
2 | Copy of leave Rules T A 6
13 &Ioby of dismissal Order : A ] B 7
4 | Copy of f'mahl Notice C 8

Dated 24.03.2018

Respdndent No.1
District Education Offic r
M’ (Male) Kohistan
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'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR,

APPEAL NO 64 OF 2018

Qalash Khan Appellant

VERSUS
1. Dlstrlct Education Officer Male Kohistan
2. Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar -
3. Govt of Khyber Pakhtunkhwa through Secretary (E&S) Education Peshawar

Respondents

PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS NO. 1,2 & 3.

Respectfully Sheweth:

PRILIMINARY OBJECTIONS:- ' w‘g

\‘6‘
I. That the appellant did not come to this Honorable Geut with clean hands.

11. That the appellant has got no cause of action /locus standi to file the
Instant appeal

waskect Dy e e, «/?/co g’jiviww“-\
[11. Ihat the appellant j& estopped to su@_é;eegh—hﬁ-ewa—eenduu. M@"w(ﬁp

IV. That the present appeal is not 1naintainable due to mis-joinder and

non-joinder of necessary parties.

V. That the Jppel]ant has concealed the material facts from this Honorable
b " '
T Gourt, hence appeal is liable to be dismissed without any further

proceeding.
S b anhantb /s {%
07/0/%‘? w)m We«pd me /(P_fwéf’/r #2,}0/9’??

VL. That the appellant ha been rerfoved fyom Service after
_Comp!eiions ofall.‘ odal fopmalitiey/vide order Endstt: No.1599-1603 dated
- 11-05-2012; hené appeal 16 liablefo be dismissed. |
el .
VII. That the appeal is time bared he&ee—no&-manﬁ_nable-ané-h-&h'}e‘t@-@-
dfsTissTd—
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l<actual Objections:
1. Para No.lis correct to the-extent of appointment of the appellant, and the

yemammg_Para is incorrect, hence denied.

2. Para No.2 relates to the record of the appellant

3. Para No.3 is correct, further stated that the appellant was appointed as,
Chowkidar in 1997 and with a contlnuous service less than 10 years has
been charged in a murder case vide FIR No.47 dated 22-07-2006 U/Ss
302/324/148 /149 PPC of .Poliée station Dassu Kohistan and became
absconder and after that did not perform his duty w.e.f. 22-07-2006 to 11-
05-2012 ( the date of dismissal) and in this way the appellant absented
himself from his duty w.e.f. 22-07-2006 1o till date agd during that perlod
the appellant never applied for any kind of leave uq-t-l:l-l/gu-t-pa-y In this way the
appellant willfully absented himself for more than-five years 10 months and
22 days on the date of dismissal. Accordihg to the leave rules of civil
servants Rule 12 (1) extra ordinary leave may be gl;a:nted outside leave
account on each occasion to a maximum‘peri'od of five years at a time
provided the civil servant to whom such leave is granted has been in
continuous service for a period of not less than 10 year. In case a civil
aervant not completed 10 years of continuous service extra ordinary
leave without pay for a maxiniunt period of 2 years may be granted at
the discretion of leave sanctioning authority. That the appellant willfully
absented himself for a period more than 5 years 10 months and 22 days with
a continuous service less than 10 years, hence the service of the appellant
has automatically been ceased as per leave rule (Copy of leave Rules is
annexed as annexure-A).Consequently the competent authority after
fulfillment of all codal formalities dismissed the appellant from service

- under Khyber Pakhtunkhwa Government  servants (Efficiency&
Disciplinary) Rules 2011vide order Endstt: No.1599- 1603 dated 11-05-
2012(Copy of Removal order is annexed as annexure-B). |

4. Para No.4 is correct to the extent that the appellant was involved in another
Criminal Case U/S 13A0 on 14-08-2006 of police Station Dassu Kohistan
and remained absconder and he did not perform his duty w.e.f. 22-07-2006
to 11-05-2012 (the date of dismissal) . it is further stated that Para No.4
relates to the personal matter of the appellant and if he performed his school

duty then he never be removed from service.



A * 5. In correct, strongly denied with the facts that the appellant has never filed

any departmental appeal” ‘before the appellant authority so far, ;j/per the
(’

MC’MW
official recerd of this office. ;)1,‘ Z / i J‘M ) 'M_e e
6. In correct, strongly denied inal notice was served ¥ on

the appellant vide No.1371-72 dated 03-05-2012, but hngH& respond the | ¢, EWZ(/

notice, hence the competent authority after fulfillment of all codal
formalities dismissed the appellant from service under Khyber Pakhtunkhwa
Government servants (Efficiency& Disciplinary) Rules 2011 vide order
Endstt: No.1599- 1603 dated 11-05-2012. (Copy of Final Notice is annexed

as annexure “C”)

GROUNDS

"A. Incorrect, strongly denied that the order dated 11-05-2012% of respondent
No.1 is according to law, facts, norms and natural justice and the appellant
was dismissed from service after fulfilling of all codal formalities as stated
in Para 3 of factual objections.

B. The Para “B” is incorrect hence denied detailed reply has been given in Para
No. 3 of Factual objections. o

C. Incorrect stro ly denied that the appellant was remained absconder and
after fulfill the codal formalities he was dismissed from service by the
competent authonty.

D. Incorrect strongly denied that as stated in Para No.3 above of Factual
objections.

E. Incorrect strongly denied with the facts that final notice was issued to the
- appellant vide No.1371-72 dated 03-05-2012, but he did not respond the
notice.

F. Incorrect strongly denied as stated in Para 3 of factual objections.

G. Incorrect strongly denied that the appellant dismissed from service afier
fulfitling of all codal formalities being a Competent Authority under
Efficiency & Disciplinary rule 2011.

H. Incorrect strongly denied as stated in Para 3 of factual objections.

I Incorrect strongly denied that the competent authority has proceeded against
the appellant as per prescribed law and rules.

" J. Incorrect, strongly denied that the order dated 11-05-2012 of respondent
No.1 is according to law, facts, norms and natural justice and the appetlant
was dismissed from service after fulfilling of all codal formalities as stated

in Para 3 above of factual objections.



K. Incorrect strongly denied with the facts that the mentioned another two
teachers whose appéals were accepted. and -the department is directed to
hold denovo proceedings having dxfferent in nature cannot be compared
with the appellant’s case.

L. Incorrect strongly denied with the facts that final notice was issued to the
appellant vide No.1371 72 dated 03-05- 7012 but he did not respond the
notice.

M. Incorrect strongly denied.
. N. Incorrect strongly denied, as stated in Par No.3 of facts.
O. That thc respondents seek permlsswn for arguing the other points at the time

of arguments

It is therefore, in the light of above stated facts and circumstances,
Very humbly prayed that the appeal in hand may please be dismissed with cost

Respondgnt No. 1 -
District Education Off:cer,

\V(Male)’ K:OhlSt‘IQ,7/ Z/ :

4 DIRECTOR
" Elementary and Sccondary Education
Khyber Pakhtunkhwa Peshawar

%/@// ¢ 1< " SECRETARY

lementary and Secondary Education

{// sabed 17 caracthr? Khyber Pakhtunikhwa Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

APPEAL NO 64 OF 2018 o | o

* Qalash Khan ‘ - . — ~ Appellant

VERSUS

1. District Education Officer Male Kohlstan
2. Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar
3. Govt othybel Pdkhtunkhwa through Secretary (E&S) Lducatlon Peshawar

Respondents

AFFIDAVIT.

I, Mr. Raj Muhammad Khan DEO (Male) Kohistan do hereby

- solemnly affirm and declare that the contents of Parawise comments in the

above titled case are true and correct to the best of my knowledge and belief,

and that nothing, material has been suppressed from this Honorable
.court.

N

Responident No. 1
District Educatipn Officer,

(Male) Hohistan . /
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service, disabled by injury, ailment or disease contacted 1n course Or in con
or official position.
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: : s;équence of duty

- 2)  Theleave salary during disability leave shall be _equai to full pay for
the first one hundred and eighty days and on half pay for the remaining period.

12.  Extraordinary leave (Leave without pay)-(1) Extraordinary leave may be granted
outside leave account on each occasion up to a maximum period of five years at a time;
provided that the civil servant to whom such leave-is granted has been in continuous
service for a period of not less that ten years. In case a civil servant has not completed ten
years of continuous service, extraordinary leave without pay for a maximum period of two
years may be granted at the discretion of the leave sanctioning authority, This leave can be
granted irespective of the fact whether a civil servant is a permanent Or temporary
cimployce. ' ‘ )

) The maximum perdod of extraordinary leave without pay combined with leave on

“full pay and leave on half pay shall be subject to the limit of 5 years prescribed in FR-18,

i.e. the maxipum period of extraordinary leave without pay that would be admissible fo a

civil servant who has rendered continuous service for a period of not less than 10 years -

shall be S years less the period of leave on full pay and leave on half pay so combined.

7)  Extraordinary leave may be granted retrospectively in lieu of absence without leave:

4y*  Notwithstanding anything to the contrary contained in the preceding sub-rules, the
Finance Department may in cases of individual hardship, grant extra-ordinary leave in
exicess of the maximum leave admissible to a civil servant under sub-rule(1) or sub-rule(2),
as (he case may be. *Added vide No.FD.SO[SR-IV)S-54/50.Val-TV daied 6-7-1999, :

CLARIFICATION. o : C

i)  Bxtra ordinary leave (Leave without pay) of 5 years is admissible to a Government
servant for ‘each spell' of 10 years of continuous service. If, however, a civil servant has
not completed 10. years of continuous service on each occasion/time, Extra Ordinary leave
(leave without pay) for maximum period of two years may be-granted at the discretion of
the Competent Authority. ' _ :

i)  Maximum leave availed during one continuous period of 10.years should also not
exceed 5 years. The cases already decided need not be reopened.

: No. FD/SO(SR-TV)S-54/30/Vol-TTii dated 31.7.91.

13.  Leave on Medical Certificate. Leave applied for on medical certificate shall
a0t be refused. The authority competent o sanction Ieave may, however, at its discretion,

secure a second medical opinion by requesting the Civil Surgeon or the Medical board to -

have ~ the applicant medically examined. The existing provisions contained in
Supplementary Rules 212,213 and Rules 220.to 231 for the grant of leave on medical
arounds will apply. :

14, Leave preparatory to retirement- The maximum period up to which a Civil
Servant may be granted leave preparatory to retirement shall be 365 days only. It may be
taken subject to availability in the leave-account, either on full pay or partly on full pay and
partly on half pay, or entirely on half pay, at the discretion of the Civil Servant and it will
not extend beyond the age of superannuation. .

-~
o~
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X BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No 64 /2018

) 4y

Kalash Khan......... Ceerenesteeccasatturacetntestsetatasanesnsnanns Appellant
VERSUS o~
DEO & Others ........... Respondents

REPLICATION ON BEHALF OF THE APPELLANT
REPLY TO PRELIMINARY OBJECTIONS.

All the prehmmaly objections raised by the respondents are
incorrect and as such denied. The appellant has got a valid cause Eof
action, he is not estopped by his conduct to file instant appeal
instant appeal is not bad in law and the same is well within time.
The appellant haé‘ come to this honorable Tribunal with clean
hands, have concealed nothing from this honorable tribunal and in
instant appeal necessa_ty partles have been impleaded.
i

e

REPLY TO FACTS/GROUNDS. <

Comments of the respondents are full of contradictions and are
based on malaﬁde."Respondents have failed to show that the claim
of the appellant is incorrect. The comments amount to admissions
on part of the respondents, as they have failed to deny the plea of
the appellant through cogent and convincing reasoning.
Respondents have tried to mislead. this honorable tribunal by
tw1st1ng the facts and misinterpreting the law on the subject. Ex
parte action has been taken against the appellant and he has been
condemned unheard the impugned order is as such void and not
tenable in the eyes of law. Even time factor becomes irrelevant ‘in
such cases. Even otherWlse the appellant has been acquitted by the
Court of competent jurisdiction and even on this score alone he'is
entitled to be reinstated in service with consequential benefits. Even
the colleagues of the appellant dismissed vide the same order have
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Meen reinstated by this honorable Tribunal, the appellant also aé

"such deserves the same treatment and should not ke discriminated.

Even the responde{hts have admitted that the appellant has beeg.:i
awarded punishment under KP Govt. Servants (Efficiency &

Disciplinary}) Rules 2011 which rules are not applicable in case of

the appellant as the proceedings against him were pending since
2006 and as per Sub Rule (3) of Rule 23 of the rules ibid, he was to
be proceeded under Removal From .Service Ordinance 2000, the
order is also void on'the score.

In the 01rc_11mstances the appellant is denied treatmerit
according to law ‘and rules which is his fundamental right
guaranteed. in Constitution of the land. The impugned order is also
not speaking order which. is not based on any reasoning.
Respondents have failed to substantiate their version and bring
anything on record :in support of their version; the impugned order
is as such liable to be struck down. -

It is therefore prayed that appeal of the appellant
may kmdly be accepted as prayed for in the heading of the
appeal. i;-‘

~
Dated:- - . -2018 - Appellant
- - | Through
Fazal Shah Mohmand
. Advocate Peshawar
AFFIDAVIT |
I, Qalash Khan Ex Chowkidar, Govt. Primary School Merogah Tehsil
Dasu District Kohi§tan, (The Appellant), do hereby solemnly affirm
and declare on oath that the contents of this Replication are true

and correct to the best of my knowledge and belief and nothing has
been concealed from th1s honorable Tribunal.

DEPONENT
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%‘f, BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
\\ ‘Service A '
. ppeal No 64/2018
W

Kalash KNaN...eeeeeeeeeerreneeeeerssersnreesssssssessesssssennenees Appellant

DEQO & Others...coueeiiiiimiiiiiiiiiiniiiiciiisnninninnannn Respohdents

REPLICATION ON BEHALF OF THE APPELLANT

REPLY TO PRELIMINARY OBJECTIONS.

%
2

All the preliminary objections raised by the respondents are
incorrect and as such denied. The appellant has got a valid cause of
action, he is not estopped by his conduct to file instant appeal,
instant appeal is not bad in law and the same is well within time.

- The appellant has come to this honorable Tribunal with clean
hands, have concealed nothing from this honorable tribunal and in
instant appeal necessary parties have been impleaded.

REPLY TO FACTS /GROUNDS.

Comments of the respondents are full of contradictions and are
based on malafide. Respondents have failed to show that the claim
of the appellant is incorrect. The comments amount to admissions
on part of the respondents, as they have failed to deny the plea of
the appellant through cogent and convincing reasoning.
Respondents have tried to mislead this honorable tribunal by
twisting the facts and misinterpreting the law on the subject. Ex
parte action has been taken against the appellant and he has been
condemned unheard, the impugned order is as such void and not
tenable in the eyes of law. Even time factor becomes irrelevant in
such cases. Even otherwise the appellant has been acquitted by the
Court of competent jurisdiction and even on this score alone he is
entitled to be reinstated in service with consequential benefits. Even
the colleagues of the appellant dismissed vide the same order have
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Aeen reinstated by this honorable Tribunal, the appellant also as
such deserves the same treatment and should not be discriminated.

Even the respondents have admitted that the appellant has been
awarded punishment under KP Govt. Servants (Efficiency &
Disciplinary) Rules 2011 which rules are not applicable in case of
the appellant -as the proceedings against him were pending since
2006 and as per Sub Rule (3) of Rule 23 of the rules ibid, he was to
be proceeded under Removal From Service Ordinance 2000, the
order is also void on the score.

_ In the circumstances the appellant is denied treatment
according to law and rules which is his fundamental right
guaranteed in Constitution of the land. The impugned order is also
not speaking order which is not based on any reasoning.
Respondents have failed to substantiate their version and bring
‘anything on record in support of their version; the impugned order
is as such liable to be struck down. -

It is the.refore prayed that appeal of the appellant
may kindly be accepted as prayed for in the heading of the
appeal. :

Dated:-[_-/A\-2018

Advocate Peshawar
AFFIDAVIT

I, Qalash Khan Ex Chowkidar, Govt. Primary School Morogah Tehsil
Dasu District Kohistan, (The Appellant), do hereby solemnly affirm

and declare on oath that the contents of this Repllcatlon are true

been concealed from this hon rable Tribunal.

D¥2 OﬁENT
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
Service Appeal No 64/2018

Kalash Khan......... feteeessreseseteessnaeteeesrteesarasasssanenns Appellant

DEO & Others....... ........... Respondents

REPLICATI%)N ON"BEHALF OF THE APPELLANT

REPLY TO PRELIMINARY OBJECTIONS.

All the prehmmary objections raised by the respondents are
incorrect and as such denied. The appellant has gqt a valid cause of
action, he is not estopped by his conduct to file instant appeal,
instant appeal is not bad in law and the same is well within time.

The appellant has' come to this honorable Tribunal with clean

hands, have concealed nothing from this honorable tribunal and in

~ instant appeal necessary parties have been impleaded.

1.

REPLY TO FACTS/ GROUNDS '

Comments of the respondents are full of contradictions and are
based on malafide. Respondents have failed to show that the clalm
of the appellant is incorrect. The comments amou_nt to admissions
on part of the respondents, as they have failed to deny the plea of
the appellant thi‘ough cogent and convincing reasoning.
Respondents have’ tried to mislead. this honorable tribunal by
twisting the facts and misinterpreting the law on the subject. Ex
parte action has been taken against the appellant and he has been
condemned unheard the impugned order is as such void and not |
tenable in the eyes of law. Even time factor becemes irrelevant in
such cases. Even othervwse the appellant has been acquitted by the
Court of competent jurisdiction and even on this score alone he is

-entitled to be reinstated in service with consequential benefits. Even

\he colleagues of the appellant dlsrmssed vide the same order have



‘been concealed from this honorable Tr1bunal

o
ki o

. C e ‘ ' "
been reinstated by this honorable Tribunal, the appellant also as

“such deserves the same treatment and should not be discriminatedl.,

Even the respondeiits have admitted that the appellant has been
awarded punishmeht under KP Govt. Servants (Efficiency &

Disciplinary) Rules 2011 which rules are not applicable in case of

the appellant -as the proceedings against him were pending since
2006 and as per Sub Rule (3) of Rule 23 of the rules ibid, he was to
be proceeded under Removal From Service Ordinance 2000, the
order is also void on the score. '

In the circufnstances the appellant is denied treatmerit
according to law rand rules which is his fundamental right

“guaranteed in Constitution of the land. The impugsed order is also

not speaking order which. is not based on any reasoning.

Respondents have failed to substantiate their version and bring

anything on record in support of their version; the impugned order
is as such liable to be struck down."

It is therefore prayed that appeal of the appellant ,
may kmdly be accepted as prayed for in the heading of the
~appeal.

Dated:-__ - -2018 | Appellant
| Through s
Fazal Shah Mohmand

Advocate Peshawar

AFFIDAVIT

I, Qalash Khan Ex Chowkidar, Govt. Primary School Morogah Tehsil
Dasu District Kohistan, (The Appellant), do hereby solemnly affirm
and declare on oath that the contents of this Replication are true
and correct to the best of my knowledge and belief and nothing has

DEPONENT
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