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Execution Petition No, 50 /2023
5.No. Date of ordur - Order o‘r other pr’DC(?E!Ej-i-r:lé;-\;\.fi[h signature of judge o i
proceedings
] 2 o - - é_"_m T T )
1 26.01.2023 : The execution petition of Mr. Farman Ullah

submitted today by Mr. Fazal Shah Mohmand Advocate.

it is fixed for implementation report before Single Bench

at Peshawar on . Original file be
requisitioned. AAG has noted the next date. The
respondents be issued notices to submit
compliance/implementation report on th"é’ date fixed.

By the orderiof Chairman
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

In
Serwce Appeal No 9408/2020

Implementatlon Petltaon No 5%]2023 M

Farman UIlah...........;.‘....‘............._ ........................... Petitioner
VERSUS
PPO and OtherS. oo eeeeeeeseesenennne. Respondents
INDEX
S. No | Description of documents ’ Annexure
1. Implementation Petition with Affidavit .
- 2. Copy of the Judgment/Order dated 18 01-2022 A
3. Vakalat Nama o

- Dated:-24-01-2023 Petitioner/Appellant

. Through

Fazal Shah Mohmand
Advocate,

Supreme Court of Pakistan
OFFICE:- Cantonment Plaza Fiat 3/B Khyber Bazar Peshawar Celi# 0301 8804841
Email:- fazalshahmohmand@gmail.com :
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BEFORE THE KHYBER PAKHTUNKH\X/A SERVICE TRIBUNAL @

PESHA\X/AR

Im plementation Petition No_ /2023

In

Service Appeal No 9408/2020 : !

Farman UIIah Head Constable No 15440 Counter Terrorism -
Department, Operatlon Team Dir Upper  ecececcesccessnes Petitioner

~

VERSUS

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Deputy Inspector General of * Police, Counter Terrorism

3.

- Department , Khyber Pakhtunkhwa, Peshawar.

Superintendent of Police, Counter Terronsm ‘Department,.
Malakand Region at Swat. S S—— Respondents

IMPLEMENTATION PETITION UNDER SECTION 7 OF THE

~ KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974

~ o~

FOR THE IMPLEMENTATION OF_ JUDGMENT/ORDER

DATED 18-01-2022 PASSED BY THIS HONORABLE

TRIBUNAL IN THE ABOVE TITLED SERVICE APPEAL.

-

Respectfuily Submitted:-

1. That the Petitioner/appellant earlier filed Service Appeal No
9408/2020, before this honorable Tribunal for his
reinstatement in service, which was accepted and the
respondents were directed to reinstate the appellant in
service with all back benefits vide Order/Judgment dated 18-
01-2022. {Copy of the Order/Judgment dated 18-01-2022
is enclosed as Annexure A).

2. That the respondents are not ready to implement the
Order/Judgment of this honorable Tribunal in its true spirit
for no legal and valid reasons, this act of the respondents is
uniawful, unconstitutional and goes against the Judgment
and Order dated 18-01-2022 of this honorable Tribunal.

3. That noncompliance of the order of this honorable Tribunal,
speaks malafide on part of the respondents and they are
bent upon to lower the position of the judiciary in the eyes -
of the public at large.



O . ) !

it is therefore prayed, that on acceptance of this

- Application/Petition, respondents may kindly be directed to
implement the Judgment /Order of this honorable Tribunal
dated 18-01-2022 passed in Service Appeal No 9408/2020. .

“ ‘Dated:-24-01-2023 | _ Petitioner/Appellant
$oe Through Lo

Fazal Shah Mohmand
Advocate, '
Supreme Court of Pakistan

AFFIDAVIT - -~

I, Farman Ullah, Head Constable No 15440, Counter . Terrorism
- Department, Operation Team Dir Upper, do hereby solemnly affirm
and declare on oath ‘that the contents of the accompanying
‘Implementation Petition are true and correct to the best of my -
knowledge and. belief and nothing has been: concealed from this
honorable Tribunal. ' ' '

 Identified by | | DEPONENT

Fazal Shah Mohmand
Advocate Peshawar
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R BEFORE THE_SERVICE TRIBUNAL KPK PESHAWAR = v

. ! sy No._,:‘%? _dz__
Service Appeal No_ %498 j2020 _ | Basect S = & 2ole

Farman Ullah Ex Head Constable No 1540, Counﬁér Terrorism .o ..

Department, Operation Team Dir Upper..oveea... ieveearane A ppel;&ﬁfﬁiﬂfﬁ_"‘-?%\\\
A T
LT S o~ R A
N
VERSUS o [
1. Provincial Police Officer, Khyber Pakhtunkhwa Peshawar. \\: AE
2. Deputy Inspector General of Police, Counter Terrorisgr e

Department, Khyber Pakhtunkhwa Peshawar.
3. Superintendent of Police, Counter Terrorism Dendartment,
Malakand Region at Swal..iiwesse i . ..Ruspondents

APPEAL U/S 4 OF THE KPK SERVICE TRIIUNAL ACT
1974 AGAINST THE OFFICE ORDER DATIED 1.1-08-2020
~ PASSED BY RESPONDENT NO 1 WHEREBY REVISION
PETITION FILED AGAINST THE ORDER DATED 10-02-
2020 OF_RESPONDENT NO 2 WHICH THE APPELLANT
HAD FILED AGAINST THE ORDER DATED 26-09-2018 OF
RESPONDENT NO 3 WHERERY THE APPELLANT WAS
AWARDED THE PENALTY OF REMOVAL FROM SERVICE.

' PRAYER:-

On acceptance of this appeal the impugned Orders 11-08-2020
of respondent No 1, order dated 10-02-2020 of respondent No

- 2 and order dated 26-09-2018 of respondent No 3 may kindly
be set aside and the appellant may kindly be crdered to be
reinstated in service with all back benefits.

Respectfully Submitted:-

1. That the appellant was enlisted as Constabl: in Sistrict Police”

s pepnem-disy Dir Upper on 10-05-2006, was selected for :lite Zourse in the

year 2009 and after qualifying the same w:s surving in Elite
Force till March 2014 when the appellant was selected for

was transferred to Counter Terrorism Department Operation.
Team Dir Upper. Since appointment the appeliant performed
his duties with honesty and full devotion and to the entire

satisfaction of his high ups.

2. That on 03-08-2018 the appeilant while lastly posted 1o
ATTESTED Counter Terrorism Department Operation Team Dir Jpper, was
' falsely involved in criminal case vide FIR No 463 dated 03-08-
2018 U/Ss 302/324/PPC of Police Station Dir and was arrestec
jeeiT | the same day. (Copy of FIR is enciosed as Anneyure A,
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Service Appeal No. 9408/2020

Date df Institution ... 19.08.2020
Date of Decision ... 18.01.2022

Farman Ullah Ex Head Constable NO 1540 Counter Terrorism Department

Operation Team Dir Upper. : (Appellant)
VERSUS
Provincial Police Ofﬂcer Khyber Pakhtunkhwa Peshawar and others
(Respon:lents)
Fazal Shah Mohmand, : .
Advocate o _ ..  For Appellant
[N N - ’ -
Asif Masood Ali Shah, -
Deputy District Attorney - . For responde:ts
, ‘AHMAD SULTAN TAREEN e CHAIRMAN

ATIQ-UR-REHMAN WAZIR . MEMBER (EXECUTIVE)
\\ ) W\_// “"'T'""__; """"""""""""""""""""" i
\N JUDGMENT - | o .
ATIQ-UR-REHMAN WAZIIR MEMBER(E):- . Brief fact cf the
. case are that the ,aptnella’nt while servin-g as Constal:_JIe in Police IJepartn\{ent, was -
charged in FIR U/Ss 302/324/34 PPC dated 03-08-2018 and was arrested the |
-same day. The appellant was also proceeded departniental!y on the: charges of
registration of FIR agatnet him and was ultimately dismissed from.service vide
order dated 26-09-2018. Id the meanwh'ile, the appellant was acquitted of the
charges vide judgment dated 19-12-2019 and was released from jail. The
appeliant filed departmental éppeal dated 26-12-2019, which wne rejected vide _
order dated 10-02-2020. The appellant filed revision petition dated 11-02- 2020 |

which was also rejected vide order dated 11-08-2020, hen:e the m,tant service

appeal W|th prayers that the impugned orders dated 26- 09 '318 10-12-2020 and,
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.. 11-08-2020 .may be set aside and the appellant may be re-instated in service with

all 'back' enefits.

02. Learned counsel for the apﬁellaht'has conténdéd that the appellant was
“~‘not proceeded as per mandate of law, hefice his rights secured undar the law has
_ Ibladty been violated; that resp_ondenfs w.'ere rei:|.u'Ired to suspend th: apaellant and
to wait for decisi;m in the criminal case, instead he was pr,;ceeclad 1a§tily and
was dismi'sseld from -servlc:‘e," which is against law, facts ard. ncrms of natural .
justice; that the appeilant was acquittéa of the crimin_a! charges vide judgment

* dated 19—12-2015, hence thére rerﬁains no ground to maintain such penaity; that -
the appellant ﬁas péoceeded in absentia as‘durihg the departmental proceedings,

'. the appellant was behiﬁd the bar and before his release, hel was dismisséd from

service, which was illegal and unlawful.

’

03. Learned Deputy District Attorney for the respondente has contended that

the appellant was found involved in a. criminal case FIR L!/Ss 302/324/34PPC

Dlated 8-2018 and on the same very charges, th'elapp('::l:-mt was proceeded
\\/‘ \ﬂ Y departmentally; that proper charge shéet/s_t'atemenL: of allegation w‘as served
upon the appellant- and a pro;ﬁer inquiry td this effect waé‘cc;.-wdu-:.ted; that proper
_showcuase notice was also _served updn the appéi_lant; Ith‘se-t ths injuiry officer
proved the allegation leveled against hirﬁ; -that. upon recomn-endation of the
inquiry officer, the appellant was dismiséed from service vide order 26-09—?018;

that departmental appeal as well as revision petition of the appellant were

rejected being barred by time.

. 04, We have heard learned counsel for the parties and have perused the

record. - . .

05, Record reveals that the appellant after being charged in FIRs, was

proceeded departmentzily in absentia as. the appellant »as in jqail, _who was

fl NS X . ‘ - - N - -
Tg,_nﬁﬁfi!ﬁe_akse_cll on _19—12—2019, but before-hls_ release from }';i." t‘.“.i_. appellant was

o,
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dismissed on 26-09-2018, hence the appeliant in the first place was not afforded
oppor’tuhity of defense, es the appellent was not _associlated with proueediri’gs of
the departmental inguiry. To this effect, the aug-uds-t Supreme Court of Pakistan in
its judgment reported as 2008 SCMR 1369 have held that in.<ase of fmposmg
major penalty, the prmaples of. natural ]ust|ce requured that i reqular inquiry was °
to be conducted in the matter,-l otherwise civil servant wculd be zondemned
unheard and major penalty ef'dismissal from service would be imposed upon him
without adoptir}g the required mandatory procedure, resulting m malnifest‘

1

injustice.

06.- Being involved in a crlmsnal case the respondents were eqwred to
suspend the appellant from service under section 16:19 of Police Rules 1934,
which specifically provides for cases of the nature. Provisions of (,I\_HI Service
Regulations-194-A also supports the same stance, hence the respardents were

required to wait for the conclusion of the criminal case, but the respondents '

ed .departmental pr'oceedings against the appellant and dismissed
im from service before conclusipn of the crimfnal case. It is a set:tlhed law that b

dismissal of civil servant from service due to pendepcy of .crimirial case against

~ “ hifi would be bad uniess such official was found” gunty by competent court of law.

Ccmtents of FIR would remain unsubstantiated allegations, and chPd on the

vs'ame, maximum penalty could not be imposed upon a civi' servant. Reliance is

- placed on PLJ 2015 Tr.C. (Services) 197, PL3 2015 Tr.C. (Survic:s) 208 and PLJ

2015 Tr.C. (Services) 152.

07. - The criminal case.was decided vide judgment dated 19-12-2019 and the

appellant was exonerated of the"charges. In%a situation, if é, civil servant is |
| ' ciismissed from service on account of his involvep'nent in criminal case, then he -

quld have been well within his right to claim re-instatement in service after |

acquittal from that case. Reliance is placed on 2017 PLC {CS) 1076. In 2012 PLC

(CS) 502 it has been held that |f a perspn is acqunttf‘d of a charge, the
TED




presumptlon would be that he was mnocent Moreover after acomttal oF the

appeliarrt in the criminal case, there was no material avallable Wlth the author|t|es

@,

to take action and impose major p_enaity. Reliance is- placed on 2003 SCMR 207 |

and 2002 SCMR 57, 1993 PLC (CS) 460. It is a well-settled legal proposition that

criminal and departmental proceedings can run side by side without éffecting
eachﬂ other, but in the instant case, we are of the considored opinion that the
deoartmeotoi proceedings were not conducted in aocordaoce Wit‘!o Iaw.,Toe
\oukthority and the inquiry officer badly failed to abide by the retevart rules in letter
aoo spirit. The' procedure .as prescribed had not been adhered to stri :tly.. All- the

-formalities had been completed in a haoh‘azard mannsr; which depicted

,somewlhat indecent haste. Mo_reover, the appellant was ac:uitted of the same

charges by the criminal court; hence, there remains no grcr:nd to further retain .

the penalty so imposed.

08. question of limitation contention of the appullant, hold force, as

€ appellant filed departmental appea! just after acquittal from criminal charges.
In a situation, if a civil servant is dismissed from service because of his
involvement in criminal case, then he would have been Weliiw"thin hig right to
o!aim re-instatement in Iservice after acquittal from that case. Relion:e. is placed

on 2017 PLC (CS) 1076. -The august Supreme Court of Pakistin it its judgment

reported as PLD 2010 SC 695 has held that it would have bezn a f itile attempt on -

part of civil servant to challenge his removal from service before garning acquittal
in the relevant criminal case. It was unjust and oppressive tt pern :lize civii servant
for not ﬁling his departmental appeal before earning his acq- ittal n criminal case,

which had formed the foundation for his rémaval from service. 'rfioreover, it is a

‘well settled legal proposition that decision of cases on merit .s always encouraged

instead of non- suiting litigants on technical reason including ground of limitation,

Reilance is placed on 2004 PLC (CS) 1014 and 1999 SCMR 860, where as tho
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- except limitation. In view of situation, the delay so occurred is cordonad. We are
of the considered opinion that absence of the appellant carinot be counted as

absence, as the appellant was behind the bars and facing criminal procaedings

| 09. ‘ Wey are of the consi-dered opinion that the appellant has not been treated
in accordance with law and was removed frc'om- service without adhering to the
method |I3rescribed in law. Now in case of his acquittal from the ga.ﬂ-e charge,
_ ‘_upon whiciy he was dismissed, has vanished away. In circumstanze, we are
inélined té accept the instant service appeal. The impugned orders are set .aside
and the appellant is ré—ins_tated in"servicé with all back benefiis. Parties are left tn

bear their own costs.

ANNOQUNCED

18012022,
| I
/ \/L] }Vr-\".—' e )
(AHMAD SULTAN TAREEN) o (ATIQ-UF-REHMAN WAZIR)

CHAIRMAN . . | . MEMBER (E)
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PVAKALATNAMA

IN THE SERVICE TRIBUNAIL KP, PESHAWAR.

No. ___[2022

.............................................. Petitioner.

‘viemnerennns Respondents.

I, the undersigned, do hercby appoint and constitute,

FAZAL SHAH MOHMAND Advocai Supreme Court. To act,

appear and plead in the above-mentioned matter and to withdraw or comproinise’
the said matter or submit to arbitration any. differences or dispute that shall arisc
touching or in any manner relating to the said matter and to recoive money and
grant receipts therefore and to do all other acts and things which may be
necessary to be done for thic progress and the course of the prosecution of the

said matter.

1. To draft and sign files at necessary pleadings, applications, objections,
« .~ - affidavits or other documents as shall be decmed necessary and
- advisable for the prosecution of the said matter at all its stages.

2. To employ any other Legal Practitioner, au thorizing him to exercise the
power as conferred on the undersigned Advocate, wherever he may
think fit to do so.

AND I hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. I/We also hereby agree not to hold the Advocate or his
substitute responsible for the result of the éaid malter in consequence of his
abscnce from the' Court when the said matter is called up for hearing. I/We
further hereby agree that in the event for the whole or any part of the fee to be
paid to the Advocate remaining unpaid, hé shall be entitled to withdraw from the

A épovg matter. Received by me on 21-10-2020 o Z 29 |
R | |  CLIENT(s)
. LT
ACCEPTED BY:' | o - wWIgtJ
FAZAL SHAHT MOHMAND S
ADVOCATE, ’ S |

SUPREME COURT OF PAKISTAN.
B. ¢ No; 10-5543 CNIC No. 16102-6124521-1

OFFICE:-Cantonmenl Plaza Ilal 3/B Khyber Bazar Peshawar Cell# 0301 83_0484_1
(Clerk) Cell# 03339122477 T ,

. Email: - fazalshahmohmand@ gmail.cg_r_ﬁ.
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