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g F F‘FORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.

Service Appeal No. 10406/2020
SCANNED Date of Institution ... 20.07.2020
PeshewWd Date of Decision ... 29.11.2022

Abdul Khaliq Ex-PST, GPS Shakoor Tangi Tehsil & District Charsadda.
.. (Appellant)
VERSUS

Government of Khyber Pakhtunkhwa through Secretary Elementary &
Secondary Education, Peshawar and 02 others.

(Respondents)
MR. YASIR SALEEM, ‘
Advocate : - For appellant.
MR. MUHAMMAD JAN,
District Attorney --- For respondents.
SALAH-UD-DIN - MEMBER (JUDICIAL)
MIAN MUHAMMAD --- MEMBER (EXECUTIVE)

JUDGMENT:

SALAH-UD-DIN, MEMBER:- Precise facts forming background of

the instant-appeal are that the appellant was appointed as PTC Teacher
vide appointment order dated 30.09.1989. The appellant was retired
from service with full pensionéry benefits with effect from 05.10.2015
H vide order dated 03.10.2015 passed by the then District Education
Ofticer (Male) Charsadda. It was after retirement of the appellant that a

complaint was filed against him on the allegations that his

- Matriculation certificate was fake and bogus, which resulted in
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registration of case FIR No. 02/2016 under Sections 419/420/468/471

' PPC read with Section 5 (2) of Prevention of Corruption Act against

the appellant in Police_Station ACE Charsadda. The appel.lant was
though acquitted in the said criminal case vide judgment dated
25.11.2017 but his pension case was regretted and vide letter dated
31.03.2018, the Sub-Divisional Education Officer (Male) Tangi was
asked that the appellant may bé intimated that the department was
having the right to recover the salaries received‘by the apI;ellant during
his service period as his Matriculation certificate was fake. The
appellant filed departmental appeal, however the same was not
responded, therefore, he has now approached this Tribunal through

instant service appeal for redressal of his grievance.

2. Notices were issued to the respondents, who submitted their

comments, wherein they refuted the assertions made by the appellant in

'his appeal.

3. Learned counsel for the appellant has argued that the appellant
was appointed as PTC Teacher on 30.09.1989 after fulfillment of all
legal and codal formalities. He next contended that after serving the
department for about 26 years, he applied for premature retirement
from service, which was sanctioned in favour of the appellant vide
order dated 03.10.2015, therefore, the appellant was legally entitled for
pensionary benefits. He further submitted that the appellant was
appointed in the year 1989 and served the department for almost 26
years but even a show-cause notice was not issued to him dgring the

course of his service that his Secondary School Certificate was fake. He



next argued that the. alleged vériﬁcation of his Secondary School
Certificate was made after his retiremefit without even associating the
appeliant with the process of verification and as the appellant has been
acquitted in the. criminal case, therefore, the respondents are not

justified in not granting the pensionary benefits to the appellant.

4. . On the other hand, learned District Attorney for the respondents
has argued that the appointment of the appellant was made on fake
Secondary School Certificate, which fact has been affirmed by Board
of intermediate and Secondary Education Peshawar, therefore, the
appellant is not entitled for any pensionary benefits. He next argued
that the appellant had deceived the appointment Authority by
committing fraud and his appointment as PTC Teacher was void
ab-initio, disentitling him to any pensionary benefits. He further
submitted that acquittal of the appellant in the criminal case was on

technical grounds, therefore, the same is of no avail to the appellant.

5. We have heard the arguments of learned counsel for the parties

“and have perused the record.

6. A perusal of the record would show that the appellant was
appointed as PTC Teacher vide appointment order dated 30.09.1989
and after serving the department for about 26 yeérs, he applied for
pre-mature retirement and vide order dated 03.16.2015 he was retired
from service with effect from 05.10.2015. During long service tenure of
the appellant, the respondents did not bother to get verified Secondary
School Certificate of the appellant from the concerned Board. It is an

admitted position that no inquiry proceedings were initiated against the
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appellant during tenure of his service. It was after retirement of the
appellant that his Secdndary School Céttificate was allegedly sent to
the Board of Intermediate and Secondaliy Education Peshawar for
verification and as per report of Assistant Secretary (Certificates) the
same was found fake/bogus. The same allegations of having fake and
bogus Secondary School Certificate resulted in registration of case FIR
No. 02/2016 under Sections 419/420/468/471 PPC read with Section 5
(2) of Prevention of Corruption Act against the appellant in Police
Station ACE Charsadda. The prosecution, however failed to prove the
allegations against the appellant and he has been acquitted vide
judgment dated 25.11.2017 passed by the then Special Judge,
Anti-Corruption, (Provincial), Khyber Pakhtunkhwa Peshawar. The
appellant was retired from service vide order dated 03.10.2015, which
remained in field and was withdrawn after considerable delay vide
order dated 16.11.2020. The appellant has admittedly served the
department for almost 26 year and wi£h0ut any order being passed
regarding forfeiture of his service, the respondents were not justified in

denying him pensionary benefits.

7. It is by now well settled that pension is not a bounty or an
ex-gratia payment but a right acquired by an employee in consideration
of his past service and the same cannot be withheld arbitrarily. August
Supreme Court of Pakistan in its judgment reported as PLD 1973 S.C

514 has held as below:-

“It must now be taken as well-settled that a person
who enters Government service has also something to
look forward after his retirement, to what are called
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 retirement benefits, grant of pension being the most
valuable of such benefits. It is equally well-settled that
pension like salary of a civil servant is no longer a
bounty but is a right acquired after putting in

_ satisfactory service for the prescribed minimum period.
A fortiori, it cannot be reduced or refused arbitrarily
except to the extent and in the manner provided in the
relevant rules.” :

08. Similarly, in the case of L.A. Sharwani v. Government of
Pakistan (1991 SCMR 1041), it was held as follows:-

“A pension is intended to assist a retired civil servant
in providing for his daily wants so long he is alive in
consideration of his past services, though recently the
above benefit has been extended inter alia in Pakistan
to the widows and the dependent children of the
deceased civil servants. The raison d’etre for pension
seems to be inability to provide for oneself due to old
age. The right and extant to claim pension depends
upon the terms of the relevant statute under which it
has been granted.”

1

09. In view of the above discussion, the appeal in hand is allowed by

setting-aside the impugned orders and office order dated 03.10.2015

~ passed by the District Education Officer (Male) Charsadda regarding

pre-mature retirement of the appellant from service stands restored.
Parties are left to bear their own costs. File be consigned to the record

room.

ANNOUNCED -
29.11.2022 .

(SALAH-UD-DIN)
MEMBER (JUDICIAL)

(MIAN MUHAMMAD)
MEMBER (EXECUTIVE)
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" ORDER

29.11.2022

Appeliant 'al‘ongwith hissCounsel present. Mr. Muhammad Jan,
District Attorney for the respondents present. ‘Arguments heard and
record perused.

Vide our detailed judgment of today, separately placed on file,
the appeal in hand is allowed by setting-aside the impugned orders and
office order dated 03.10.2015 passed by the District Education Officer
(Male) Charsadda regarding pre-mature retirement of the appellant
from service stands restored. Parties are left to bear their -own costs.
File be consigned to the record room.

ANNOUNCED
29.11.2022

b .
~ a

(Mian Muhamm (Salah-Ud-Din)
Member (Executive) Member (Judicial)
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' -Llﬂgtl'l.2022 3 Appellant alongwith counsel :pi"esent.-
$®@0 o Naseer Uddin Shah, learned Assistant Advocate General
gﬁiegig@" for respondents present. '
gest®

Learned counsel for‘appellant r-eq:uelsted for adjournment
as he has not prepared the brief. Adjourned. To come up for

arguments on 23.11.2022 before D.B

e 9 B T B
- A ) ;,\‘*« 4_
' (Fare aul) - (Rozina Rehman)

Member (E) Member (J)

23.112022 Mr. Yasir Saleem, Advocate for the appellant present. Mr.
Muhammad Jan, District Attorney for the respondents present. -
‘Partial arguments heard. To come up for remaining

. 8¢ arguments-on 29.11.2022 before D.B.

'v—_—'_ﬂ—‘
(Mian Muhammad) (Salah-Ud-Din)
Member (E) - Member (1)

"Yg . -

i
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113.04.2022 No one present on behalf of the appellant. Mr. Izabiru'f_,l‘a’"'F’}«'1
' Khattak, Additional Advocate General alongwith Umar Zaman, DEO

for the respondents present.

No ted 23-6-22
: Reply/comments on behalf of respondents submitted which

is plaged on file. To come up for argumenté before the D.‘B on

08.07.2022. Notice also be issued to the .appellant‘and his counsel

for the date fixed. ‘

(Rozina Rehman) ‘ - Chairman
Member (3)

XU o to Hdideys  of E£1-01-poha
Mo cage S aﬁ}‘bam&?/c’v 20— 162022

- | era//:e/

25.10.2022 - Appellant in person present. Mr. Muhammad Riaz Khan
Paindakhel, Assistant Advocate General for the respondents

present.

Appellant requested for adjournment on the ground that

his counsel is busy in -th:e honourable Peshawar High Court,
v '

Peshawar. Adjourned. To come up for arguments on

16.11.2022 befors the D.B.

A+

RIS
(Mian Muhammad) (Salah-Ud-Din)

Member (E) - T - ~ Member (J)
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03.01.2022 Junior to “counsel for the appellant present. - Mr.
Kabirullah Khattak, AAG for respondents present. h

Reply/comments on behalt of respondents are still
awaited. Learned AAG sought time for submission of
reply/comments. Last opportunity is granted to respondents to
furnish reply/comments on or before next date, failing which
their right to submit reply/comments shall Be deemed as struck
of by virtue of this order. To come up for arguments before the

D.B on 13.04.2022.

M

(Atig-Ur-Rehman Wazir)
Member (E) o

LRI < Fmy amteyr e
L ..‘..--;;;‘A_-:—';-:—ua.,;;:.!d‘.
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10406/20
07.07.2021 Counsel for the appellant present.  Preliminary -

18.11.2021

arguments heard.

Keeping all just” and legal objections intact for
determination at the time of regular hearing, _Iet. the
respondents come with their reply/comments. The appeal is
admitted to regular hearing. The appellant is directed_ to
deposit security and process fee within 10 days. Thereafter,

" notices be issued to' the respondents for submission of _
written reply/comménts in office within 10 days after receipt
of notices, positively. If the written reply/comments are not
submitted within the stipulated tirhe, the office shall submit
the file with a report of hon-comp!iance. File to come up for
arguments on 18.11.2021 before the D.B.

i | . Cha%an/

AR S A l g
‘ Clerk of learned counsel for the appellant present. Mr.
Kabirullah Khattak, Additﬁlional Advocate General for the
respondents present and% sought time for s‘ubmissibn of
reply/comments. Adjourned. To come up for submission of

reply/comments before the S.Bon 03.01.2022.

(Salah-Ud-Din

Member (J)



31.03.2021

05.01.2021

TR
~1

'- Mr Taimur Al't Khan, Advocate for counseli for the

- appellant present.

Requests for adjournment as Ieamed counsel for the
‘ appellant is |nd|sposed today. Adjourned to 31;031.2021___
for hearing before S.B.

J
Chairman

Nemo for appellant. . |
Due to general strike  on the call of | Khyber
Pakhtunkhwa Bar Councn mstant case ' |s adjourned to _

07 07 2021 for heanng before S.B.

(Rozma Rehman)
Member(J)
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FORM OF ORDER SHEET
Courtof -
Case No.- _G/ O (/, 05 /2020
S.No. Date of order Order or other proceedings with signature of judge - 3
proceedings ) ' ’
1 2 3
1 08/09/2020 The appea_l of Mr. Abdul Khalig resubmitted today by Mr. Yasar}
. Saleem Advocate may be entered in the Institutio Registé‘r and put up to
‘the Wbrthy Chairman for p;ropervorde_r please.
. REGISTRAR -
|
7- This case is entrusted to S. Bench for preliminary hearing to be put

26.10.2020
L fe

up there on 7’4[/027'03‘5’

CHAIRMAN

Appellant in pers@ri present.

Lawyers are on general strike, therefore, case is adjourned

to 05.01.2021 for preliminary hearing, before S.B.

@
- (Rozina Rehman)
Member (J)
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. The appeal of Mr. Abdul Khaliq Ex-PST GPS Shakoor Tangi Tehsil & District Charsadda
rg:ceived./tod,ay i.e.on 20.07.2020 is incomplefce on the following score which is returned to the

counsel for the appellant for completion and resubmission within 15 days.

1- Copy of impugned order is not attached with the appeal which may be placed on it.

2- Copy of departmental appeal'is not attached with the appeal which may be placed on it.

3- Copy of judgment dated 25.11.2017 mentioned in para-4 of the memo of appeal is not
attached with the appeal which may be placed on it.

4- Annexures of the appeal may be got attested.

5- Five more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal which may be placed on it.

No._]"] Ll") /S.T,.

Dt.f},a# 4 /2020

E | REGISTRAR ¢
o : SERVICE TRIBUNAL
: KHYBER PAKHTUNKHWA

PESHAWAR.

Mr.Yasir Salim Adv. Pesh.

< |
' 7@%@4 't e lead obpctioin

C | 3/7/2@

_ 1 Jd 2¢- 1 ol?
Cpited 50, 4z o gttt ey
5wk MLPE'C s R Ds/ﬁ/ﬁ-&ow "

Lot .
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- BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

Appeal No.___ /2020

Abdul Khaliq Ex-PST, GPS Shakoor Tangi Tehsil & District Cha

Government of Khyber Pakhtunkhwa through Secretary and others

................................................. seessnn

VERSUS

.....................................................

rsadda
Appcllant

1

Respondents

03.10.2015

1 Memo of Writ petition 14

2 Affidavit 5

4 opy of office order - dated A :
30091989 | 4
Copy of retirvement . order dated 13-

20.03.2020

> Copy of order dated 31.03.2018 ¢ & |
6 Co'py of departmental appeal dated D

11.

Vakalatnama

Through

- Appcllant

AR SALFKEM

Agxocate, Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA : | /
SERVICE TRIBUNAL, PESHAWAR

Khyber Pakn tukh
/ b/ 6 Service Tribunarva

Diary No. o
Appeal No. /2020 " M—
' Datedv?‘gl le 2020

Abdul Khaliq Ex-PST, GPS Shakoor Tangi Tehsil & District
Charsadda.
............................... Appcllant

VERSUS

1. Government of  Khyber Pakhtunkhwa through Secretary
Elementary & Secondary Education, Peshawar. _
2. Director Elementary & Secondary Education, Khyber -
Pakhtunkhwa Peshawar. .
3. District Education Officer (Male) Charsadda.
.............................. Respondents

APPEAL UNDER SECTION 4 OF THE

KHYBER PAKHTUNKHWA  SERVICE

TRIBUNAL ACT, 1974, AGAINST THE
ORDER DATED 31.03.2018 VIDE WHICH |
THE APPLICATION OF THE APPELLANT
WITH REGARD TO PROCESSING OF HIS
bledto-aay PENSION CASE HAS ‘BE};N REGRETTED
: AND AGAINST -THEORDER—OF THE
-‘%‘g@;{r RECOVERY OF SALARIES FROM HIM
%y [7 f>° 59 AGAINST  WHICH  DEPARTMENTAL
. APPEAL DATED 20.03.2020 HAS NOT BEEN
| RESPONDED WITHIN THE STIPULATED

~~PERIOD OF TIME.

Prayer in Appeal: - .
‘ On the acceptance of this service appeal the

order dated 31.03.2018 may kindly be set
aside and the pension case may kindly be
processed and the order of recovery of

salaries may also be withdrawn,



-

&

Y .
Respectfully shewcth,

The Appellant humbly submit as under

I. That the appellant has been initially appointed as PTC

Teacher (PST Teacher) vide office order dated 30.09.1989.
(Copy of office order dated 30.09.1 989 is attached as

annexure A).

. That ever since -appointment the appellant had performed his

duties as assigned with great zeal and devotion and there was

no complaint what so ever regarding his performance.

. That after performing his services for almost 20 years the

appellant retired from service w.e.f 03.10.2015. (Copy of

.retiremgnt order dated -03.10.2015 is attached as

annexure B).

. That after retirement of the appellant requested for the

processing of pension case, in the meantime a false complaint

was filed against the appellant with the allegation of having
fake matriculation certificate. The case before the Special
Judge Anti Corruption was also registered. However, in that \
case charges were not proved and the appellant was acquitted

on allegation leveled against him vide order and judgment

. dated 25.11.2017.
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5. That despite of the fact that the appellant has been acquitted

- by the Judge Anti Corruption Peshawar his pension case has

not been processed and instcad the salaries which the

- appellant received during his service have been ordered to be

recovered vide order dated 31.03.2018 by the District

| Education Officer Charsadda. (Copy of order dated
31.03.2018 is attached as annexure (;). '

6. That the appellant. approa{chcd s0 many times to the
competent authdrily for processing his pension case but
recently flatly refused to do so. The appellant at last file his
departmental appeal datedA 20.03.2020 for his pension
however the appeal is not reépon_ded within the sﬁpulated
period of time. (Copy of departmental appeal dated
20.03.2020 is attached as annexure D).

7. That the appellant pray for the acceptance of service appeal

inter alia on the following grounds.

Grounds:

~ A.That the appellant has not been treated in accordance with
law hence his rights secured and guaranteed under the law

are badly violated.

B. That the appellant is innocent, he performed his duties during
his entire service career with zeal and honesty and there is

not a-single adverse remarks in his ACR which could show



that he has not performed his duties according to the task

given.

. That the salaries which the appellant had been paid during his

service were in consideration to his services rendered by him
for the department and now recovery of those salaries is not
only illegal and unconstitutional but also against the

principles of natural justice.

. That according to Superior Courts judgments there is not

limitation in pay and pension. The article 23 of limitation act

is very much clear as reoccurring of cause of action.

. That after rendering his services to the department he is

legally entitled for the pensionary benefits and the denial of
respondents  from pensionary benefits is illegal and
ineffective upon the rights of the appellant.

That the act of the respondents not issuing pensionary
benefits etc per-versant and against the settled principal of

natural justice.

. That the salaries which T had been paid during my service

- were in consideration of my duties and services rendered by

me for the department so now the recovery of those salaries
from me is not only illegal and unconstitutional but also

against the principles of natural justice.



Q

H.That I belong to a poorlil:"amily and with holding of my
pension case and the recovery for my salaries would amdimt

“to great hardships for me and my family.

It iS"tlzerefore prayed that on the acceptance of this
service appeal the order dated 31.03.2018 may kindly be
set aside and the pension cas¢ may ki'ndly be procéssed |

and the order of recovery of salaries may also 'be

~ withdrawn.
Y,
Appcellant
Through
YASIR SALEEM
Ad¥Ocate, Peshawar
AFFIDAVIT

It is solemnly affirm and declare on oath that
the contents of the above appeal is true and
correct to the best of my knowledge "and
belief and that nothing has been kept back or
concealed from this Honorable Tribunal.

g

Deponent
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. : OFFICE OF THE DISTRICT EDUCA_TION
' : 'OFFICER
(MALE) CHARSADDA

No;117}7 J Dated 31/ 3 1018

L T,

To
. L ]
- The Sub: Divisional bducatlon Ofﬁcer
M) Tang1
" Subjec:  GUIDANCE REGARDING ANTI CORRUPTION COURT DECESSION. -

Memo;

Reference to your letter No 5059 dated 16-12-2017 and letter No. 6236 dated 09-

03-2018 on the subject cited above and to ask you that the pension case in 1espcct of Mr: Fazli

" Khaliq Ex-PST GPS Shakoor has been regretted in view of using fake matriculation certificate.

Furthermore he may be intimated that this department has the right to recover the salaries he
1ece1ved during his service period as he has 1llega}ly deprived public exchequer of mxllmm of
rupees.

DISTRICT EDUCATION OI"‘FICER/
(MALE) "HARSADDA.
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Poxlnsan

DEPARTMENTAL APPEAL AGAINST U1 QRDER
DATUD M3 2008 VIDE WO THE ;\f‘l*!.i(?;\'!ififi‘}.
OF  THE  UNDURSICNED W REGARDR 10
PROCESSMNG OF B P CX::;‘EU-N CANE HIAS {foé?ﬁ
RECGRETVED AND AGAINST THE ORDER OF THE

Stii'njx'»’f.'

RECOVERY OF SALANIES FIROA TN . ' s
L

Praver:
On e acceptinniee of this departmcotal appest the order
dated 31.03.2018 may kindly be set aside and my pension

€aS0 fruy }\im”'\‘ e provessed, R ’ ’

Respected Sie,
i .;;';\‘ h(nnbl_\‘ subnius fow Hoos for yeorur feted serid 3 ’“i‘:nhu:it
CONSKAC S,

.t

*
oo That 1 hisve been itindiy oppoiited ns 171 C, Yenvher {IE1 Teuchier)

side office onder dated 30.09. 198y,

20 That ever since my appoinonent | had performed my duties us
assigovd with great zeal and devation aud there wus no comphiint

whitt xo ever regarding my porfortiance,

3. That ofter performing my services Tor ulinost 20 yveurs §oreticed from

service woo f 48 10,201 5,

¢
-

4. That after my retirement 1 orequested for the processing of my
pension cuse, o the meantime o filse complaint was filed nguinst me
with the allegation of having fuke matriculstion eertifivate, The Citse

befure the Special Judge Anti Cormuption “Svas also registered.
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Director, o y

Llcmcntaiy & Sccondaay Education
- Khyber Pakhtunkhwa

Peshawar.

to

Subject:  DEPARTMENTAL APPEAL AGAINST THE ORDER
DATED 31.03.2018 VIDE WHICH THE APPLICATION
‘OF THE UNDERSIGNED WITH REGARD TO
PROCESSING OF HIS PENSION CASE HAS BEEN
- REGRETTED AND AGAINST THE ORDER OF THE

" RECOVERY OF SALARIES FROM HIM

Prayer:
()n the ducplamc of this deartmcnml appeal the mdcn

~dated 31.03.2018 mdy kindly be set aside and my pension

casc may kindly be processed.

Rcsputcd Sir,

I-very humbly submits few lines for your kind and sympathchc
con&duaﬂon : :

l. That [ have been initially appointed as PTC Teacher (PST Teacher)

vide office order dated 30.09.1989.

N

That ever since my appointment I had performed my duties as
assigned with great zeal and devotion and there was no complaint

what so ever regarding my performance.

(UR]

That after performing my services for almost 20 years 1 retired from

service w.e.f 04.10.2015.

4. That after my retirement I requested for the processing of my
- pension case, in the meantime a false complaint was filed against me
with the allegation of having fake matriculation certificate. The case

before the Special Judge Anti Corruption was also registered.
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It is therefore prayed that on the acceptance  of this

.

depirimental appeal the order hetind 3132018 may hindly be set

aside and my peasion cove may hindly be processed,
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D). That according to Superior Courts judgments there is not limitation

in pay and pension. The article 23 of limitation act is very much

clear as reoccurring of cause of action.

That the act of the respondents not issuing pensionary benefits etc

per-versant and against the settled principal of natural justice.

- That the salaries which I had been paid during-my service were in

consideration of my duties and services rendered by me for the
department so now the recovery of those salaries from me is not only

illegal and unconstitutional but also against the principles of natural

Justice.

. That I belong to a poor family and with holding of my pension case

and the recovery for my salaries would amount to great hardships for

- me and my family.

1t is therefore prayed that on the acceptance of this

- departmental (tppéal the order dated 31.03.2018 may kindly be set

aside and my pension case may kindly be processed.

Yours Obediently,

Abdul Khaliq Ix-PST
GPS Shakoor Tangi




- .
. i :
> e
Y]
i
- L
-

Tk ;mJ ] A "’“&“’%’ﬁ»}"

BI*_,PORL T HE HONOURABLE KHYBER PAKHT UNKHWA SERVICE
TRIBUNAL PESHAWAR

Serv1ce Appeal No.10406/ 2020,

Abdul khqhq Ex- PST GPS Shakoor Tangi Tehsﬂ & DlStrICt Charsadda

e e Appeﬂant
1 Vs
Government of Khyber Pakhtunkhwa & Others

Written comments on behalf of Respondents .{ £, 3

o INDEX
S No Description Annexure - | Page
1 " | Comments : 1-2
2 Affidavit _ : _ 13
3 BISEP letter copy A - 4-5
4 Photo copy of court Judgment | B N 513

DISTRICT EDLEZZATION OFFICER
(MALE) CFARSADDA .
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' BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No.10406 /2020

Abdul khahq Ex-PST, GPS Shakoor Tangi Tehsﬂ & District Charsadda

. .C) C

................. Appe]lant
| Vs

Government of Khyber Pakhtunkhwa & Others
Written comments on behalf of Respondents

Respectfully Sheweth: -

Preliminary Objections:

That the Appellant has no locus standi and cause of action.

~ That the present Appeal is wrong, baseless and not maintainable, it shows no

cause to be taken for adjudication, therefore, the Appeal is liable to be rejected/
d1srmssed

That the Appeal is unjustifiable, baseless, false, frivolous and vexatious. Hence
the same is liable to be dismissed with the order of special compensatory costs
in favouf of Respondents.

That no legal right of the appellant has been violated, therefore, the appellant has
no right to file the instant appeal.

That the Appellant is completely estopped/precluded by his own conduct to file
this Appeal.

That the Appellant has not come to this Hon’ able Ttibunal with clean hands.

‘ The Appeal also suffers from mis-statements and concealment of facts and as

such the Appellant is not entitled to equitable relief.
That the Appellant has no right to file the instant Appeal and the Hon’ able
Service Tribunal has got no jusisdiction to adjudicate upon and the appeal and is

liable to be dismissed.

PARA WISE REPLY ON FACTS:

. That though the appellant was appointed as P.S. T, but over a fake Seconda.ty

School Certificate (SSC), and thus void-ab-initio.

. Thatupona complamt against the appellant his Secondary School Certificate was

found as fake, hence, is not entitled for any pcnslonary benefits.



3. That the retirement otder of the appellant was withdrawn and amended to the
extent of no pensionary benefits as premature. (Copy of rewsed retirement

order is attached as annexure A)
4. Incortect, the SSC copy of the appellant had been sent for verification whlch was

declared as fake by the assistant secretary BISE Peshawar. (copy of letter of
BISEP as annexure B) /

5. That Anti-cotruption court, though acquitted the appellant on technical grounds,
and observed in its para No.24 of the Judgment. The para is reproduced for the
kind assistance of this Hon “able Tribunal as under. It may however be made
clear, before parting with the Judgment, That the accused is being
acquitted of the charge In this case solely on technical grounds and,
therefore, no part of this judgment should be construed in any manner to
mean that the questioned certificate of the appellant was genuine.

6. That as the appellant appomtrnent was void-ab-initio, hence, is not entitled for
any kind of relief.

7. That the appellant has no right to file the instant appeal and is liable to be

. dismissed on the following grounds inter alia amongst other. |
PARAWISE REPLY ON GROUNDS:

A. That the appellant first appointment was based on fake SSC document, which is
further declared as fake by BISE Peshawar, therefore, is not entiled for
pensionary benefits. -

B. That the certificate of the appellant was declared as fake, therefore, is not entitled
~ for any kind of benefits. '
C. That as the appointment of the appellant was void from its inception, hence, is
not entitled for any kind of relief.
. D. That appellant was appointed on a fake document, hence is not entitled for any
kind of relief. '
E. That as is replied in the above paras on grounds.
F. That the appellant is not entltled for the pensoinary beneﬂts be1ng appointed
void-ab-initio. :
G. That as the appomtment of appel]ant is based on fake document from its

inception, hence, earning and Serving on the bases of fake document makes the
appellant for no benefits.

H. That as the appellant deceived the appointing authority by committing fraud

* through fake document and gained illegal benefits, hence, is liable to both quasi

and non- quasi proceedings. -

. ' ’ix'l‘]ﬂ@ﬂ v |

Respondent

2 The District Education Officer (Male) Charsadda.

2. bhe Dy eckeov

=R
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BEFORE THE H_ONOURABLE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL PESHAWAR

' Service Appeal No. 10406/2020
Abdul khaliq Ex-PST, GPS Shakoor Tangi Tehsil & District Charsadda

S e Appellant
. Vs | o
Government of Khyber Pakhtunkhwa & Others
Written comments on behalf of Respondents

 AFFIDAVIT

I Mr. Umar Zaman DEO (M) Charsadda do hereby solemnly affirms that the
-contents of the Para-wise comments submitted by respondents are true and correct and

- nothing has been concealed intentionally from this Hon’ able court.

Deponent

(Umar Zam
DISTRICT EDUCATION OFFICER
(MALE) CHARSADDA
13504-2260739-1
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Dated U4/11/2015
v . /
E“ o ‘ - Sub Divisional Education Officer
o S (Male) Tang; ‘
E ES - Subjéct; - YERIFICATION OoF M#‘.’TR!CU!;A_@{TIOI‘J (SSC) CERTIFICATE
’ ) i C ‘!'\f!'a..-zrnb; T «-MN@W?
' Refereuc», to your letter No: 1487 Dated, 78/10’20]3 ' ‘

mdoxd pkasc find herewith

(01) Photostat ¢ opyv/copies of Ougm
]:4

4111:11&1“011 in respect of the candidaie
,' ftoamat each..

al Certificate of SSC

mentioned in your letter with the remarks noted

T e
! lt.]\"@ A Session f

ROIRETL I S kL O R

n | Name Father Name | c j] Femarks
i J_’“ e - Tl P T .___\'___;H_M?__._;.______._‘
[ 23921-4.19847 ¥ Abdul Khaligq 3/5 Ahmad G " . ( Checked and 1
£ { ) B : ’ E '
- P . f L | found |
I . J R LR«ABs L"BOGUEJ
The Particylas of above mention certificate jg chec] ed cmd found I*AKE/BOGU
' ' o wq.'.,nyu,h
7 Dy
Assistant Sec etary(Certificatsy
:: Ro(ud of ]J;tcrnmc 1ate & Secondar v
! s qucanon Peshawar
B -";:’T
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OFFICE OF THE DISTRICT EDUCATION OFFICER
(MALE) ERSE CHARSADDA

it
LK WY

337

e s l;l‘i— ’ . .
T 91-0220481 bl emischarsaddai@yahoo.com
: R

'QFFICEORDER.. S

: ﬂict'bnsequent i:pon Director (E&SE) Khyber Pakh tunkhwa Peshawar letter

' No.3758/F.No.162/Vol:18/Appeal of PST (M) General Dated Peshawar the 27-10-2020,

" retirement/sanction of leave encashment order in respect of Mr: Abdul Khaliq Ex-PST GPS

" " Shakoor Tangi issued vide order No. 11883-86 dated 03-10-2015 Is hereby withdrawn and he
_is hereby retired from Govt: Service on premature basis w.e.f 05-10-2015 without any

- pensioner benefits due to eligibility SSC found fake.
. Bt
. Furthermore, retired employee cannot be proceeded under the rules as per the

© court decisions.

: NO%E:— o 1.Necessary entries to this effect should be made in his S/Book
(JEHANGIR KHAN)
¢ DISTRICT EDUCATION OFFICER
g SOV (M) CHARSADDA.
~ e G e g Yy
Endst: No._}_> ot /dated {’lij // /[ /2020

- Copy to the:-
1. Director (E&SE) Khyber Pakhtunkhwa Peshawar
2. District Account Officer Charsadda.
© 3. 'SDEO(M) Tangi
4. Official concerned.
5. Office file.

-~

o

Fn
_S.DISTRIC ATION OFFICER
"2 (M) CHARSADDA




In the Court of Specialjudge, Anti-Corruption, (provincial), Khyber

Pakhtunkhwa, Peshawar.

Case No32 of 2017.

Date of Institution 16.5.2017.

Date of Decision. 25.11.2017.

Stat....

... Versus.

Abdul Khaiiq S/o Ahmad Gul. R/o Ganderi P.ayan. District Charsadda.

" Case FIR No. 02. Dated 29.11.2016 of P.S ACE, Charsadda. U.s 419/ 420/468/471 of PPC

read with section 5(2) of Prevention of Corruption Act.

Judgment.

1)

2)

This judgment is being written to decide Case FIR No. 02 dated29/11/2016 of P.S. Anti-
Corruption Establishment (ACE). Charsadda. Where in accused Abdul Khalig S/o Ahmad Gul has

been charged u/s 419/420/471 of PPC read with section 5(2) of Prevention of Corruption Act.

As the FIR reads. In brief. Complainant Muhammad Yousaf khan Ex- Circle Officer Anti-Corruption

Charsadda. Relying on a source report. Reported to the DACE that in league with the 'officials of
Education, Department accused. Us;ed a fake mat'n;iculatioﬁ certificate and illégally obtained
employment as PTC teacher and served for 28 years. Thus by taking salary during this period he
deprived the government exchequer §f millions of rupees. DACE granted permission for open
inquiry No.48/2016 Annual Examination 1984 purportedly issuec-l by BISE Peshawar was sent for
verification to BISE which was opined to be bogus and fake. Subsequent Muhammad Amin Seni;)r
Auditor ACE., Peshawar was tasked to give detailed audit report and according to his audit report
No. 5993- 97ACE dated 27/4/2016 the accused had caused loss of Rs.23.$4.394/~ to government

exchequer by taking salary: the responsibility was fixed on deprived public exchequer of



P
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2)

3)

4)

C contained in letter No.12384~ ACE dated23.11:2016 7

After completing investigation: challan was submitted agéinst the accused. He appeared in the

4

court when summoned nd after complying Wwith the provision of section 241-A of Cr.PC. Formal

chrge was framed against him to which he pleaded not guilty and claimed trial.

in order to prove its case. The prosecution examined as many as three witnesses namely
Muhammed Amin as PW-1. Muhammad Yousaf as PW-2andQazi Muhammad Asiam as PW-3. All
these witnesses were Erossed,éxarr;ined by the learned counsul for the accused. Thereafter the -

statement of accused was recorded u/s 342 Cr. PC wherein he performed his innocence He was

however not wiAIIing either to be examined on oath or to

5) The summary of the statements of the PWa is as following:—

6) PW-1 Muhammad Amin Senior‘Auditor. ACE. Peshawar stated to have conducted audit
in the instant case and claimed to have detected the losses in the shape of salary paid to
the accused.-He verified ifs conténts and his signature over it.

7} In his cross examination he stated that:-

It is correct that without written orders ofthé Director ACE. KPK. He anditor can
conduct audit in any case. i\ have not giveq/ shown 2ny written order regarding my authority to
conduct audit in this case to written order rggarding mu authority to con'duct au-dit in this case
to 'tl'.se inquiry oﬁicér..... ! Have correctly mentioned in my audit report Ex.PW1/1 that the
responsibility of the case also lies on DD_O Charsadda and establishment superintendent. It is
correct thét after recruitment within a pe.riqd of six months it is the duty and résponsibiiity of
the DDO and establishment guperintendeht to verify} the docume.nts fo such Primar\./ School
Teacher. it is incbrrect th> suggest that tﬁe ;audit. rer;t.)rt Ex.PW1/1 has been made at the Eehest
of 1.0. it is further incorrect to suggest .that the instant audit report has been made in \}acuum

without reference to any document.
8) PW-2 Muhammd Yosaf SLACE Swabi stated that:-

..As.C.0. ACE Charsadda he submitted a source report to the Director CE for permission of open
inquiry regarding the appointment of accused on-bogus certificate. He verified the source
report as allowed and that during inquiry he summoned the accused and placed on file his

written statement. He also stated to have collected attested record from the SDEO office and



) placed the same on file as Ex.PW2/3 consisting of ten pages along with the appointment order
Ex.PW2/4 and certificate Ex.PW2.7§l'¥'ﬁié'aétie<.j tﬁé‘tﬁ“Via'ék fE’z‘;ﬁplication mark. A ne sent the

~ certificate of the accused Ex. PW2/5 to controller of BISE tor verification and received the
‘report as Ex.PW2/6. He also stated to have submitted and application mark .B. for nomination

%, .
of auditor. He added that thereafter was transferred and the remaining investigation

9) In his cross examination he stated that:-

.. itis correct that none of the documents which | have placed on file have been taken by me on
'recovery memo. The source report was drafted b me on 4.4'..2016. However | cannot say at
what time was the same drafted. The pérmis;ion for open inquiry was given by the Director ACE
Peshawar to me on the same day i.e. 4.4.2016 [ cannot say that on 4.4.2016 | was in Peshawar
or Charsadda. Similarly t have sent application for verification of the SSC to the BISE vide mark.
A. which is undated. | cannot 53y as to as on which date the receive reportEx.PW2/6 from the
BISE Peshawar | have not recorded thc; statﬂ'rent of any persoln whotn Had rnceived this -
:eport Slmllarly i have not recort:led the stattt:ment of tho author of Ex PWZ/G Accordmg to

Ex. PWZ/b the report was also ﬂmade on 4.4, 2.016 Itis -morrect to suggé;t that itis not possible
to have the source report written. Permission for tite open :nctua y granted and venflcatlon of
the SSC by BISE made in one and the sarme day Ordmanly off:ce time is 8AM to 4PM lc annot
say whether in the instant case the then DEQ Cnarsadda and Superintendent. Establishment
we;reval_,o held responsible. -IAcannot s«ty whethet itis the I‘erOnSlblilty of the DEO and
supérantendent esta’bllshment tc vertfy the docur"ents wuthln first six motlths itis mcottect to
suggest that since the verification contiuctea‘ by the then DEC artd Superinténdént
Establishment was gelnuine and proper. Theref:ore | dia rtot nomtnate them ag accused in- the
it:stant case. ltis turther incorrect‘ to suégest that accused is innctcents.the'entire -process has
been malafldely conducted by me only to harass a retired accused at the behest of hlS; rivals. |
have not sent the original SSC to BIoE elf~stated that | Had sent the photo copy whlch is

Ex. PWZ/S | Iti IS correct that on Ex. PW2/-: there is no signature of concemed BISE official
declarmg it check found fake and bogus.... It is correct that | have riot recortjéd the statement of
the SDEO official who brought the record on my request. It is-aiso correct that | have rtot

recorded the statement of the officiai whom had attested the above mentioned documents. A



haal

' d‘c'x:ument cam be declared fake fﬁd}l}ogﬁ“‘% for va':'lgiu;”’r'érgsons e.g. the absence of record
*-;émpering of name and no original certificate etc. | have not ascertained the reason as to why
th'é‘SSC was declared fake and bogus. Nor have | recorded the statement of the'pefson whom
has declared the 55C bogus nor has disclosed as to what was the procedure carried out to
‘determine the authenticity of SSC. It is incorrect to suggest that accused official is innocent and
‘has falsely implicatéd in the instant case. It is incorrect to suggest that | have dishonestly
investigated the instant case with a vi'e'w to malign a retired accused official at th behest of his

rivals.

10) PW-3 Qazi Muhammad Aslam. Circle officer. P.S. ACE Charsadda stated to have prepare his
finél repor; Ex.PW3/1. He also stated to have regiétered the casé vide FIR Ex. PA after obtaining
permission of from te Director ACE vide letter Ex PW3/2. He verified its contents and his
signature over it. He stated to have arrested and acéused éna obtained his one day custody:
'intgrrogated him arid recorded his statemery_t u/s 161 of Cr.PC. he also informed the court that
the accused‘was not willing to record his confessional statement. He also stated that after
completion of investigafion he submitted complete challan Ex.PW3/7. He verified the colntents.

of and is signature dyer the documents prepared by him.
11) in his cross examination he stated that

Before preparing the final report EX.PW3/1. | have Igone through the r;ecessary documents
collected by my predecessor in office. According to the letier available on page-13 of the SDEO
Tangi t‘he name of the apbointing authority is the then DEO Mr. kareemullah khan. | have
men;cioned in my final reb.ort the name of the DEO as Mohib ullah khan Bacha. Self—'stated that |

have mentioned the name of Mohib ullah ki1an Bacha from the letter available on page-25 .of

asseftioh méae by me‘in mu self-stétemeht t have-not recorded the statément of any person
regardingvthe letter aAvaiIabIe ate page j/25. It is also corfect that the letter does r;ot bear any
stamp of the signing authority. | am also the investigatihg officer as Well as the officer that had
'submit-tr-;*d chalan in this case. It is correct that there was no allegation against the accused that
tf;e PTC certifi;ate obtaineci by Him was fake. SeAIf—stated that we verified the SSC certificate |

which was found fake. After the entrustment of the investigation to me | only arrested the
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- which was found fake. After the entrustment of the i:qyfestigation to me | only arrested the
aé')CL.Jsed and the inquiry was already done-by Mﬁhannad Yousaf khan PW-1 except the assertiqn
made by me in my being an 1.0. it |s was neéessary_fof -m,ejto rgcord the statement of the
witnesses instead f merely reliance on'the inquiry conducted by the inquiry officer. It is further
incorrect to suggest that | did not evidence because it did not support the case of the

prosecution....it is incorrect to suggest that the SSC certificate is genuine and the accused facing’

trial was falsely enrobed in the instant case.

12) Arguments of learned senior public prosecutor for state and learned defense counsel

were heard and the record was gone through with their valuable assistance.

13) Before analyzing the evidence of the prosecution in the instant case it has to be made
clear that in tﬁe context of ‘the allegations o prosecution. The court. Working in the adversarial
system. Is not to determine wﬁether the questioned certificate forged or genuine. Rather since
it was prosecution which was ‘claiming the questioned certificate to be forged ahd fictitious. -
Therefore it wa§ for the prosecution and for the prosecution alone to prove the same to be
forged by producing cogent and positive evidenced in accordance with the provision of Qénun«-
e-Shahadat 1984 and the court was to éxamine the evidénce of th-e prosecution with a view to

determine only whether the prosecution had succeeded to discharge its said bidden of proof or

not.

14) in this regérd first of éll it njlay be stated that according to article 75 of the Qanun-e-
shahadat documents must bevp‘roved by primary eviden~ce except in th.é casés where secondary’
‘evidence is-permiss_ible by the other provisions of the sad law. Since in the instant case the |
validbity of the questionéd certificate was in dispute. Which by éll means is covered by the
definition of the term document used in Qanun-e-shahadat. Therefore under article 75 red with
article 73 thereof. ‘I;he original of the questioned certificate was required to be examined and

reported upon by the concerned officer about its genuineness or otherwise.

15) On the other hand during the entire inquiry/ investigation and trial. The prosecution has
* relied mainly on the photo copy of the questioned certificate which has been placed on record

as Ex. PW2/5 and the original certificate has nowhere surfaced or brought on the fore. The
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has also been affixed on the said copy and not on the original certificate. it could not be shown -

~ that it at all the accused had got appointment in government department on the basis of said -

certificate. Why it§ original certificate was nof obtained andlsent to concelrned authority for
verjfication. ‘It may also bé méntioned here that none of the circumstance mentioned in clause
(a) to clause (i) of article 76 of Qanun-e-Shahadat was shown to exist to justify the production
of secondary evidence. It‘is also to be noted that with the said remarks of checked & found 1-’a'ke
& bogus no seal or signature of any official/officer of the BISE is appearing so that it xord be
determined as to who had fiked the said stamp with the said remarks and on whose direction
so as to détermine the au.thenticgty and legal value of the said remarks. Similarly- no official or
officer of the BISE was examined by the inquiry officer or investigatihg officer.during the

inquiry/investigation who if at all someone had compared the contents of Ex.PW2/5. With the

record of the BISE and had had found the same as fake and bogus. It was perhaps therefore

that no such person was produced in the court as proéecutibn witness in the circumstances it is
clear that no d::re;ct or primary evidence has been produced by the ﬁrosecution in the court td
prove according to law that the questioned certificate was validity or existence of the .
do_éqments is in question the primary evidence mus1.: be produced except where the law would
permit the production of secondary evidence. In this regard the guidelines aré taken from the

following three precedents.
16) 1t was laid down in the case law reported in 2014 CLC 773that:-

“Secondary evidence relating to document. Admissibility. Secondary evidence could

g onAly be allowed, if the party claiming loss of original documents or possession thereof with the

other party. Loss of original documents was a sine qua non in order to permit the production of

secondary evidence”
17)  Similarly the citation of 2014 MLD 342 read as follows:-

Document, proof of. Procedure. If validity of existence of document is disputed and

original is not produced, certified copy is not admissible in evidence without proving non-

availability of original and taking permission of court.

18) Likewise it was held in 2013 CLC 343 that:-
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“Photostat copy of public document. Not admissible in evidence”

L R U

19)l It is also to be niot'ed that the qhestioned certificate Having been allegedly used by accused
in getfing appéintment iﬁ education departm-e‘n't wés a public' document.‘Accordin‘g to
statemeﬁt of circle officer (PW-2) he‘hadA obtained the copy of the said document from the
SDEO office. However there was no certificate of any offi;er of thel SDEO office on the foot of
Ex-PWZ/S to the effect that it was a true coby; not did it contain the name of SISEO, not official

‘ titlé not even his official’s seal to convert the document into certified copy as required by the
artic-le 87 of the Qapun-e-shahdat the 1984. Hence the prosecution had failed to prove that
EX.PW2/5 was a certified copy of the document used by the accused for getting his

employment as PTC teacher.

20) The other document on which the prosecution had relied to prove the questioned -
certificéte as fﬁrged Aand fictitious is the ietter Ex.PW2/6 which had purportedly been wr'itten by
Assistant Sécretary (Certificate) Board of Intermediate and Secondary' éducatioﬁ Péshawar. In
the said letter it has been written that “the ﬁarticu!ar(s) of attached SSC certificate bearing
S.N0Q.315699 R.NO.23921 Annual 1984 Abdul khalig S/o Ahmad Gut is checked and found
FAKE/BOGUS.” However it is quite strz;n:lge that neither the said Assistant Secretary (Certificate) ‘
éoafd- of Intermediate and Secondary Education Peshawar was eXaAmined during inquiry or

~ investigation nor vs'/as produced in other official of t‘he office of Assistant Secretary (Certificatei
Board of intermediate and Secondajry Education Peshawar was produced in the court for
evidence to prove that the said letter had been official issuéd hence the contents of said

document had not been proved according to law.

21) _It is beside the poin't that as per the prosecution version, in the instant case the so8rse
lr‘eport was draﬁed on 4.4.2016; sent to the Director ACE on 4.4.2016; who granted permission _ |
of thle inquiry on 4.4.2016; the contents of the c3ertifictae weé checked on 4.4.2016 and the
report was also prépared on 4.4.2016. Given the pace of proceedings in other cases it is beyond
comprehension that in the instant case all these different stages were ‘covered in ne and the
'sarﬁe day.

22) Asfaras tht-l.1 audit, report is concerned:the auditor while appearing as PW-1, has clearly

admitted in his cross examination as reproduced in the above excerpts that the responsibility of



the césé also lied on DDO Charsadda and e‘stablishmer)_t.Superintendént as after recruitment

© within a period 6f six‘months ﬁt was the duty and-'fesgd'h‘;ifgility of the school Teécher. However,
neither the DDO Charsadda not the concerned establishr.r‘mé'nt superintendent has been arrayed
as‘ac_cusec'i in this case and no justification what so ever has been furnished why they had been
left out of the case. Similarly the auditor while appearing as PW-1 had not produced nor
referred to any record, if at all had consulted had caused the Ioss.of_Rs.23, 54,394/- to the;

public exchequer.

23) Keepihg in view the ébove mentioned facts of the cél_se and the legal lacunas, this courtis

- of the view that the prosecutibn has not been able to prove Beyond any reaspnéble _shadow of
‘doubt that the questioned certifiéate was forged. As such the accused is acquitted of the
charggs leveled against hirﬁ in this case. Being‘o'n bail he and his sureties érle absqlved of fheir :

liabilities under the bail bonds.

24) It may however be made clear, before parting with the judgment, that the accused is being
acquitted of the charge in this case solely on technical grounds and therefore no certificate was-

genuine.

‘ 25) The case property, if any, should be kept intact till the expiry of the period of Iimifation
prescribed for appeal/revision and should be disposed of according to law if no appeal is

preferred.

Announced.
Peshawar.

25.11.2017.
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