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©27.12.2021 Counsel for the Petitioner and Mr. Muhammad Rasheed, DDA

alongwith  Sohail Ahmad Zaib, Litigation Officer, Naseeb Khan, S.O°

~(Litigation),  Farhad Durrani, AAQ, Gul Moeed, DAO and Sabur Sultari,
Senior Auditor for the respondents present. ' '

Case to come up for further arguments alongwith EP No 84/2020 on ,_-

29.12.2021 before S. B at camp court, Abbottabad

Camp Court, A/A‘ ) ,\ f

29.12.2021 Counsel for the petitioner and. Mr.  Noor Zaman Khattak, ,Districﬁ :
Attorney alongwith Sohail Ahmad Zaib, Litigation Officer, Naseeb Khan, o
S.0 (Litigation), Farhad Durrani, AAO, Gul Moeed DAO and Sabir Sultan o

Senior Auditor for the respondents present.

Further arguments have been -heard. Case tn cpme up for ordef
alongwith EP No. 84/2020 on 19.01.2022 before S.B at Peshawar.

Chairman. -
"~ Camp Court, A/Abad

19.01.2022 Jr. to.counsel for the petitioner and Mr. Noor Zaman Khéttak,
District Attorney for the respondents present.

Vide our detailed order of‘tc‘)day' in Execution Pétitio‘nlNo.
84/2020, titted “Muhammad Bashir Vs. the Chief = Secretary,
Government of- Khyber Pakhtunkhwa - Peshawar and othérs", thi_s |

Petition stands disposed of as per Para-4 of the order. There is no

order as to costs. File be consigned to the-record room.

LTAN TAREEN)
Chairman

(AHMAD

ANNOUNCED
19.01.2022

bid . .
. o e )
Ledt T
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' 17.11.2021

29.11.2021

01.12.2021

. _2_7,.'.12.20_}21 before S.B at camp codrt, Abbottabad.

7N\

-"- l-
I
R O

Counsel for the petitioner and Mr. Muhammad Riaz Khan Paindakhel,
Asstt. AG alongwith Na_seeb Khan, S.0 and Sohail Ahmad Zaib, Litigation

_ Officer for the respondents present.

* To come. up for arguments alongwith Execution Petition No.

84/2020 on 29.11.2021 before S.B at Camp Court, Abbottabad.

Chékman i

Camp Court, A/Abad

Counsel for the petitior;wer present. Mr. Muhammad Riaz Khan

Paindakhel, Asstt. AG alénggwith Sohail Ahmad Zaib, Litigation
Muhammad Saleem, S.O (Litigation), Naseeb Khan, S.O (Litigation

Sultan, Senior Auditor for the. respondents present,

Officer,

Partial arguments heard. Representatives of the respondents are

directed to produce record pertaining to execution petition at hands. To

come up for record and further arguments on 01.12.2021 alongwith E.P

No. 84/2020 before S.B at camp court, Abbottabad.

Chgiriman

"Camp Court, A/Abad

i

Counsel for the petitioher, Mr. Muhammad Riaz Khan Paindakhel,

Asstt. AG alongwith Sohail Ahmad Zaib, Litigation Officer, Amanatullah

Qureshi, Deputy Secretary (Litigation) Finance department, Gul Moveed,

present.

 Accounts Officer, ~ Sabir Sultan, Senior Auditor for the respondents

Case to come up further arguments alongwith EP No. 84/2020 on

£

. Chéirman

Camp Court, A/Abad

) Sabir



O 19.04.2021 " Dueto demise. of the Worfhy Chairman, the Tribunal is -
non-functional therefore case is adjourned to ‘

11.08.2021 for the same as before

11.08.2021 : Appe‘IIant present through representative.

Kabir Ullah Khattak learned Additional Advocate General for

respondents present

File to come up a!ongwth connected file Appeal No. 768/2017
titled Shuja Ali Vs. Educatlon Department on 06.10.2021 before D.B.

(Rozina Rehman) : | Chairman
Member (J)
14.10.2021 Counsel for the appellant and Mr. Muhammad Rasheed‘ i

DDA alongwith Sohall Ahmad Zaib, Litigation Ofﬂcer and
- Muhammad Ashfaq, Senior Auditor for the respondents
present. ' o
File to come up alongwmh Execution Petition No 84/2020

and other’ mvolvmg similar questions on 17.11.2021 before the

-

S.Bat Peshawar

(Salah=ud-Dim— Chairman |
Member(J) Camp Court, A/Abad

Camp Court, A/Abad




\:T' .. 09.02.2021 - Counsel “for the appeliant and Addl. AG for the respc ndents -
‘ ' | © present.

‘Former has submitted an application for conversion of finstant
appeal into implementation petition in the light of Judgment/order”
dated 28.11.2019 by the Apex Court

Learned AAG requests for time to submit a’ reply to the
athcatlon To come up for the purpose on 23.02.2021 before the
La:ger Bench.

f“/h \ v
Chairman
CD

(Rozina Rehman)
Member(J)

\ v

, (Mian Muhammad '(Atiq-ur-Ré,hman_.Wazir)
e o Member (E) r ©° Member(E)

(Muhamma
Member(J)

T e T

.?',23.02.2021 Mr. Sultan Khan, (appellant in connected appeal) for
' . appellant and Mr. Muhammad Rashid, DDA for respbndents
present. :
| Learned DDA states that the respondents have' serious
reservations regarding the applivc":a'tion for conversion. He,
, therefofe, requests for time to submit a reply to the same.
N | Respondents are’ allowed to do the needful within one

month, where-after, the matter shall come up for heéring on

St e
s -"),/”
P

A (Mian Muhamm
Member(E)
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20.08.2020, . Due to summer vacation case to come up for the
| same on 10.11.2020 before Larger Bench

09.11.2020 Nemo for the appellant present. Mr. Usman Gheni,
District Attorney for respondents present. |
The Bar is observing general strike, therefore, the

matter is adjo.u'rne'dl to 09.02.2021 for hearing before the

Larger Bench. W R .

(Muhamma

Chairman ‘
Member )
(Atig- ur-Rehman) (Rozina Rehman)
Member(E) Member(}) -

(Mian Muhamma
Member(E)




12.03.2020 . Appellant in person and Mr. Ziaullah, DDA for the

respondents present.

T

The Worthy Chairman is on leave, therefore,  the
bench is incomplete and the matter |s adjourned to

11.06.2020 for arguments before the Larger Bench.

< (Muhammad Hamid Mughal)
/M/ﬁ/ | Member - :

(M. Amin Khan Kundi
Member

(Hu’ssain Shah)
‘Member

*
(Mian Mu_hammad)
Member

11.06.2020 Nemb for the appellant and Mr. Kabirullah Khattak Addl. AG.
for the respondents present.
Due to incomplete Bench, the - matter is adjourned to
'+ 20.08.2020 for arguments before the Larger Bench.
. ; ‘ ( |

Chairmah

(M. Amin Khan Kundi) %

Member ‘ ,
' (Mian Muhammad)
Member




| ;'.14.,-11.2019‘ ' -~ Counsel for the appellant and Mr. Ziaullah, DDA alongwith
U407 MJS Zakiullah, Senior Auditor and Hajjad Shah, ADO for the

‘respondents present.

- -Representative of respondents states that the cases involving
. Similar proposition are pending before the Apex Court through CPLAs
" “No. 5128 & 5130 of 2019 and are likely be decided in the month of

December, 2019. He, therefore, requests for adjournment.

Adjourned to 13.01.2020 before the Larger Bench.

M B

(M. Hamid Mughal) , Chairma
Member

(Ahm%san) (M. Amin Khan Kundi)
M

mber Member
(Hussiin Shah)

Member

13.01.2020 - Nemo for appellant. Mr. Ziaullah, Deputy District
' . Attorney for the respondents present.
| Due to general strike on the call of Khyber
“Pakhtunkhwa Bar Council, instant matter is adjourned
: to 12.03.2020 for arguments before Larger Bench.

. — ,. Chairma\v\ -

(M.Hamid Mghal)

t

(M. Amin Khan Kndi)
Member Member

(Hﬁs\hah)

Member
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Above all the 1ssue of 1nterpretat10n of notlﬁcatlon dated

11.08.1991 and ent1tlement of the petition for grant of advance

mcrements on hlgher quallﬁcatlon is of paramount Jmportance

% .

in the appeals in"hand. Correct appre01atlon/mterpretatlon of the

referred to above and proper form in whom jurisdiction is

r

vested needs to be deliberated/decided.
In these Circuinstan‘ceé this Tribunal is left with the only

option to refer the matter to a larger bench for adjudication.
| .

This case alongwith connected appeals may be fixed ‘f_or hearing -

before the Larger Bench at principal seat Peshawar on
14.11.2019. - |
W

M n_ber o . L Chairman

Fid
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2.09.2019 The-ifistant case alongwith connected dppeals was heard

[ Y

t

o)

on 20.06;2019._ After hearing the arguments of both the parties,
the same was fixed for order on 19.08.2019 énd. further
extended to 16.09.2016 vide order sheet dated 19.08.2019. We
have thread-barely exam-ined this case in the light of facts
highligﬁtéd in the ‘present service appeals and judgments
rendered by the Hon’able Supréme Court of Pakistan and this
Tribuﬁal which were also presented during the cour'se of
arguments by both the parties. Appellants mainly relied on
judgments of this Tribunal dated 12'.05..20lO9 and judgments of
august Supreme Court of Pakistan passed in CPL’A."no. 525 and
526 dated 19.07.2007 and 29.01.2008. Similatly viqé- judgment -
dated ]4.12.2017 anld 15.12.2018 passed in service appeal no.
263 and 1816/2011 the"appeals were rejected on the grbund Qf
jurisdiction. On the other hand service appeal no. 312/15 dated
10.01.2018 was accepted by ‘this Tribunal. Alrfl_".addition to this
service appéal no. 1245/2014 decided '.on‘ 10.10.2'017d‘was
dismissed on the strength of judgment of august Suprégé éom
of Pakistan in civil petition no. 1245/2011 decided on
08.09.2011. Furthermore, appeal no. 407/2012 wa; accepted
vide judgment dated 16.04.2009. It has been observed that pro
\%w ) & contra judgments on the issue in hand-were' rendered by the
Superior Courts and this Tribunal. TBerefore, it was not

possible to reach to a just logical conclusion in the matter.
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19.08.2019

shy T

Api;éil;ént in pérson .ﬁfesent. Mr. B

DDA alongwith Mr. M. Shamim, SO for respondents. -

lal learned

The D.B which heard the instant service appeal at camp

court Abbottabad is not available today, therefore, the
case is adjourned(§%16.09.2019 for order before D.B at

Camp Court Abbottabad.

, 8

Member Member

Cam p Court A/Abad




'18.06:2019 ' ‘Counsel fof the appellant and  Mr. Bilal Ahmad DDA

- alongwith Shujaa Ali, ADO for the respondents present.

© Arguments pa'rt{/ heard. To come up on 20.06.2019
“before this D.B for further arguments at camp court, Abbottabad.

"4
. ]
vy

_ . Chairman
Member Camp court, A/Abad

;_"'20.06-.2019 Counsel for the appellant and Mr.. Muhammad Bilal, DDA . |

alongwith Shamim S.O for the respondents present.

Learned counsel for the appellant as well as learned. DDA .

concluded their respective arguments. To come up for order. on' o

19.08.2019 before this D.B at camp court, Abbottabad

Me’i o | Camp court, A/Abad




o %0.02.2019 Counsel for the appellant present. ‘Mr. Muhammad B11al -
: - DDA for the respondents present. Counsel for the appellant seeks

ad]ournment Adjourned. Case to come up for arguments on

16.04.2019 before I;).B at camp court Abbottabad.

‘ , ' . _ { ' . . (M Amin Khan Kundl) .
. (Ahmad Hassan) - . Member o
T Member -4 "Camp Court Abbottabad
g
S
|
|
17.04.2019 " Mr. Bashir Ahmad, Uncle of the appellant ‘and ‘Mr. |

Muhammad Bilal, DDA alongwith M. -Shuja Ali, ADO for

respondents present.
X { ; T \';
s

{o
States that learned counsel for the appellant had attended-

%
RT3

some family bereavement, therefore, is not ava1]able today. The
information regarding né)n-availabilit:y of learned counsel for
the appellant was received in the morning todaty therefdre,
power of attorney on hehalf of the appellant could ‘not be

arranged. He requested for an adjournment.

In view of the fact that the appellant is'a lady and in the |
interest of justice the ins_tant matter is _adjourned to 18.06.2019

before D.B at eamp court Abbottabad.

Mejber Chz&n n

o A | ’ Camp Court A/Abad

A . -
.
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.18.09'.2’.01?8; | Mr.' Bashir Ahmad, Maternal uncle of the

R | appellant present. Mr. uhammad Irshad, S.0 Fmance
Department alongwith  Mr. Usma|1 Ghani, District
Attorney for the respondénts present. The above nam»ed
relative of the appeilant requested for adjqurnment as -
iearned counsel fof the appelfant is busy in the.Hon‘big
High Court and is not in a pos:tlon to attend the
Tribunal. Granted. To come up for arguments on

14.11.2018 before the D.B at camp court Abbottabad

Chairman -
mber Camp court, A/Abad

14.1 1:2018_ Counsel .for thé appellant -present. Due to retirement of

the Hob’ble Chairman the Service Tribunal is incomplete. Tour
to Camp Court Abbottabad has been cancelled. To come up fi

the same on 17.01.2019 at camp court Abbottabad. -

] r

Abad

[7.01.2019  Learned couhsel for the appellant and Mr. Muhammad Bilal

learned Deputy District Attorney present. Learned counsel for

the appellant seeks adjournment. Adjourn. To come -up for

arguments including the arguments on jurisdiction of this

Tribunal in the matter in issue on 20.02.2019 before D.B at
Camp Court Abbottabad.

N /
~ Member
* Camp Court A/Abad

4
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29022018 Clerk ol“ counsel for the appellant and Addl, AG alongthb
Zahid Gul, ADO for the respondents present. Clerk of Counsel

for the appellant seeks adjournment, Granted Ta come up. for

argumeni on 21.05. 2018 before the D,B at camp court A/Abad.

“/ : 1

Mefnber - Camp court, A/Abad,
| P e T LT
21'.05,2()1;58' | . Neither the appellant nor her counsel present. Mr.

Usman Ghani, District Attorney alongwith Mr. Mphammad
Irshad S.0 forx the respondents present. Adjourned. To
come up for further proceedings on 19.07.2018 before the
D.B at camp court, Abbottabad. ' o

—

. o . [}
Member ‘ Chairman
' Camp court, A/Abad
%
19,(37.2018 " Appellant is not in attendance however, hgr counsel
' Mr. Toqueer Ahmad, Advocate present. Mr, M!&fiﬁiﬂmm@ﬁ

Irshad, Scction Officer (Litigation) ailnngayi.th M;. Usman
Ghani, Iﬁ)istlr.ict Attorney for the respondents present, | carned
counsel for the appellant made a request fmf adjm’i;'inmeni‘
Granted. To come up for arguments on 19, 0(3 2018 b( are the
D.B at Camp Court, Abbottabad

1.

W%/ | | : " - Ch %‘mdn

: Member : Camp Cuurt A/AT ad
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18.07.2017

- 18.12.2017

Camp Court Abbottabad

Ty
Counsel for the appellant present and fresh wakala.tn.ama"*vr
submitted. Mr. Zahid Gul, ADO alongwith Mr.- Muhammad -

Siddique, Sr.GP for the respondents present. Rejoinder not '

submitted. Requested for adjournment. - To come up for rejoinder -~

and final hearing on 18.07.2017 before the P.B at camp court, -
Abbottabad.

M 23
Camp couu

Counsel for the appellant and Mr. Muhammad Bilal, DDA
alongwith Mr. Z '1h1d Khan, ADO for rcspondcnts plcscm Counsel for
the appcllant %cl\s adjournment. Adloumcd To.come up for rejoinder

and final hearing on 18.12.2017 before D.B at Camp Court A/Abdd.

d;r ) %wm%
’ Cam p

ourt, A/Abad

; Counsel for the appellént présent. Mr. Kabirullah Khattak,

Additional AG for the respondents also present. Learned counsel

- for the appellant requested for adjournment. Adjoﬁmed To come

up for rejoinder and arguments on’ 20. 02. 2018 before D.B at
Camp Court Abbottabad.
z

(Gu%%n) - (Muhammad Amin Khan Kundi)

Member (Executive) - Member (Judicial)
Camp Court Abbottabad



'16.03.2016

19.5.2016

-~ 721.09.2016

~ court, Abbotta

o
”Y
!

Appellant in person and Mr. Zahid Gul,” ADO alongwith
Mr.Muhammad Saddique, Sr.G.P for respondents present. Written
'reply submitted by réspondents No.4 & 5. The learned Sr.G.P
requested for further adjournment for written reply on behalf

respondents No.l to 3. Last opportunity extended subject to

payment of cost of Rs. 1000/- which shall be borne by respondents

=r>  No.l to 3 from their own pockets. T6r¢ome up for written

reply/comments on behalf of respondents No.l to 3 and cost on

19.5.2016 before S.B at Camp Court A/Abad.

Ch%n

Camp Court A/Abad

Appellant in person, M/S Zahid Gul, ADO and Malik
Muhammad Haroon, AAO alongwith Mr. Muhammad Siddique,
Sr.GP for the respondents present. Written reply by respondents

No. 4 & 5 already submitted. Learned Sr.GP relies on written

" reply of respondents No. 4 & 5 on behalf of respondents No. 1 to

3. Cost paid and receipt thereof obtained from the appellant. The

appeal is assigned to D.B for rejoinder and final hearing for

21.09.2016 at camp court, Abbottabad:
Cha&;m

Camp Court, A/Abad.

None present for the appellant. Mr. Zahid Gul, ADO and

 Malik Muhammad Haroon, AAO alongwith Mr. Muhammad

Siddique Sr.GP for the respondents present. Due to strike of the
bar counsel for the/appellant is not in attendance. To come up for
rejoinder and fingl hearing before the DB on 13.02.2017 at camp

Chblman

Camp court, A/Abad. -+

<

Member



19.08.2015 : Ap‘pel'lant in pers_on"presenf. Argued that identical Service
: . Appeal No. 1302/2014 has already been admitted to regular’
hearing ih which next date of hearing is fiied for 15.09.2015.
In view of the above, this appe_al is also admitted to regular
hearing. Subject to deposit of security and process fee within 10
days, notices be isé_ued to the respondénts for written

reply/comments for 15.09.2015 before S.B at camp court A/Abad.

‘ } ! - .
e Camp Court Abbottabad
.'\‘{\\ . ' . . P‘ . ? . -." :4_ !
15.9.2015 Appellant in person and Mr. Zahid Gul, ADO alongwith Mr.

. Muhammad Tahir Aurangzeb, G.P for respondents present. Réquested for

adjournment. To come up for writt'en réply/comments on 14.12.2015

Ch'azman' %
Camp Co(xrt A/Abad '
14.12.2015 . Appellant "in person and Mr.Zahid Gul, ADO

before S.B at camp court A/Abad.

alongwith Mr, Muhammad Siddique, Sr.G.P for reSpond“g:ms
present. Written reply not submitted. Requested for further
adjournment. Last opportunity granted. To come up for

written reply/comments on 16.3.2016 before S.B .at Cal'ilp

li .

Camp Court A/Abad ? '




| Form- A

FORM OF ORDER SHEET s
. S . .
Court of ‘ '
Case No. Lig’ > /2015
| .
S.No. | Date of order Order or other proceedings \::vith signature of judge or"Magj_strate
Proceedings ‘ ‘ ¢ e -
1 2 | 3 L
— ..
1 25.05.2015 ‘ The appeal of Mst. Abida Bibi resubmitted today by her,
. may be entered in the Institution register and put up to the
Worthy Chairman for proper order. ‘ '
REGISTRAR v~
/f This case is entrusted to Touring Bench A.Abad for
2 | > —¥ preliminary hearing to be‘ put up thereon ,y"’g — 1)
‘ e
CHAIRMAN
]
|
3 | .
None present for appellant. Notice to appellant and her

17.06.2015

counsel be issued for| preliminary hearing before S.B for

|
19.8.2015 at Camp Courtj A/Abad.

' Chaigghan
Camp Court A/Abad
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incomplete on the following score which is returned to the counsetforthe appellant for completion and.

The appeal of Mr.Abida Bibi D/o Muhammad Yousaf SAT received to-day i.e. on 24.04.2015 is

resubmission within 15 days.

.1- Page No. 35 of the appeal is illegible which may be replaced by Iegtble/better one. _ o
2- Copy of service appeal mentloned in the memo of appeal is not attached wuth the appeal which ' 3 .
may be placed on it. S
3- Annexures of the appeal ‘may be attested.
4- Copy of |mpugned order is not attached with the appeal which may be placed on it.
5= One copy/set’df the appeal along wuth annexures i.e. complete in all respect may also be
submitted with the appeal.

' No é[i /S.T ‘ . . '
| bt & /2015 | R o B \ - . B N -

SERVICE TRIBUNAL
, KHYBER PAKHTUNKHWA
3y ’ . o PESHAWAR. '
Abida Bibi d/o Muhammad Yousaf SAT .
GGHSS Dhamtaur Abbottabad

B (N | SRR o
o - ?. /ﬁé S/I/b.é»mc f/'e_)( 6%{7’" ff/}wovaj 4% o
ﬂ?fezf'mfz/s e GvNel Lo Sy NoS. | o
) o lucad - b Qigible zﬁe,%evw . -
f fn%e N 3'5. 5 /"%’ e@j ZL#AZI/L&A/@ MWUV‘L @ a— , T
/z,) Co?auj J Se/uz(c.o a{f?ﬁ ' i -
P- zq t P-57
63) 5"‘%@5 73 “”mﬂru ave  abfestesd - : o
l, ) C‘f]"‘ Ch W ovx olov S attacliod as Gmrescine. /A/, {
[page No 3S d bebler o P-2€  ' | o
(8 /wu C’,{}ope/s /?) SeAann er Wex,a ﬁ\/)"e : %mdﬁee/

S g5

R o  Plra Rl D6
C R M Jscvnnnnd  MouEh

: SAT. %Pfﬂff :Dﬂj&jff




. w ‘ Service Tribunal KPK Peshawar

Servuce appeal No_ﬂ %L of. 2015
F—;& ch,e £re, Pg_,#r/ﬁm Wo é %o‘l—v( | '

Abida Bibi D/O Muhammad Yousaf SAT GGHSS Dhamta bbottabad. R/O H#
K149 Banda Sapawan near Shell Pump Abbottabad.

A’ppeliant
Versus
Govt: of KPK through Secretary Finance
Deptt: Peshawar and 04 others

-Appeal Index

S.No | Description of Document Annexure Page No
1 | Memo of service appeal & 1-4
Affidavit ‘
"2 | Service certificate . | Page 5
3 | Relevant Pages of service A 6-17
. .| book ‘ '
4 | Judgment on service appeal B 18-22
418/2009 '
5 | Judgment Supreme court of . c . |23-28
Pakistan CPLA 525,526/2007 | |
6 | Appeal to A/G KPK D Page 29
7 | Decision on appeal E Page 30
8 | Act 2012 KPK F 31-32
9 | Copy of Notification to G {33-34
restore 4 Advance _
Increments to 28 Teachers of
Mansehra :
10 | Letter Finance Deptt to H - -]35and36
* | recover 2 Advance '
Increments 9w pudned syelor | |
111 [ SCMR 218, 219,222 : I 37 and 38
T2 S’e,synequpeaﬁ/vo 4/8 /zoac; L‘Z’ 39t 57
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Before Service Tribunal KPK Peshawar

Service Appeal No /:, 18 of 2015

Execet/ion Petition wo -210) 2p2l
Abida Bibi D/O Muhammad Yousaf SAT GGHSS Dhamtaur Abbottabad

R/O House No K-149 Banda Sapawn near Shell Pump Abbottabad.
lgffff Pppeal 15 Converted it

Erecution Peditren vide
Oydey Sheot oll. 11-8-202]VERSUS

Appellant

1. Go vt of KPK through Secretary Finance Deptt: Peshawar & %-F- Provinee

Bervico Tribungl
2. Account ant General KPK Peshawar Diary. &OH%
3. District A ccounts Officer Abbottabad Based A 15

4. District E ducation Officer (Female) E&S'Education Abbottabad.
5. Go vt. of KPK trough Secretary Elementary & Secondary Education
'Deptt: Peshawar

S Respondents

Appeal under section 4 of KPK Service Tribunal act 1974.
For fixation of pay with 4 advance increments of M.A in BPS-16

These increments were awarded to appellant on 16-01-2010 entries were

made in "sen/ice' book as per Judgment of Honourable KPK Service

Trlbunal in Service appeal No. 418 of 2009 dated 12-05-2009 on the basis

of Judgment passed by Honourable Supreme Court of Pakistan in CPLA
. No. 525,526 of 2007 & CRP No. 216 & 217 of 2007.

Letter NO. FD (SR-1)2-123/2010 written by Respondent No. 01 to
Respondent No. 02 for Recovery of two advance increments is absolutely

MW ~ illegal against the Judgment of Honourable Supreme Court of Pakistan
| passed in CPLA No. 525&526 of 2007 dated 19-07- 2007 ' '

3‘({\\\ \f ThlS letter is against the settled law of Apex court in Reported Judgment
Pakistan International Air lines vs Aziz ur Rehman Chaudhry (2011 SCMR ‘
219) . | . S

‘KPK Act 2012 Para 2(2) makes the said letter meffectlve for the purpose of .
Re-submitied wggrecovery of 2 advance increments from the appellant '

and \f‘,.d.
Roghstag; 5 3| )5~ N\
Rt e . E '




PRAYER

- On acceptance of INSTANT APPEAL the respondents be gfaciously'

directed to fix pay of appellant in BPS-16 with 4 advance increments of

* . M.A which were awarded to her in BPS-15 on 16-01-2010. -

Kindly the letter No. FD (SR-1) 2- 123/2013 dated 15-12-2010 be declared
illegal and ineffective upon the rights of 4 advance increments of M.A to
the appellant. |

‘. Respectfully Sheweth

FACTS

1. That Appellant was inducted in service as AT Teacher on 09-11-1994
and is working as against SAT post, attained her higher qualification of
M.A on 17-06-2001, over and above prescribed- qualification of post

held. Appellant due to her entitlement of 04 advance increments of her
hlgher qualification of M.A, filed service Appeal No 418 of 2009, before
Honourable Khyber Pakhtunkhwa Service Tribunal Peshawar, which
was accepted on 12_05_2009»& Camp Cout Abbottabad, whereupon
respondents did not approach to the Honourable Supreme Court of
Pakistan to file the C.P.L.A against the said Judgment yet, and now it
attained its finality. Copies of Service App‘eal and relevant pages of
: Judgment dated12—05—2009 are annexed as “Annexure A&B”.

2. That after completing hecessary'legal formalities, respondents on 16-

012010 implemented the judgment of Honourable . Khyber.

Pakhtunkhwa Service Tribunal Peshawar and granted 04 advance
increments of M.A with effect from 17-06-2001 to the Appellant.

- 3. The Appellant on promotion from AT (BPS-15) to SAT (BPS- -16) on 01-
03- 2013 Submitted the case of Fixation with 4 advance increments of

M.A to DAO Abbottabad.

District Accounts Officer is denying and reluctant to do so and insists to

recover 2 increments in fixation in BPS-16. The application for this_'

purpose is still pending in D.A.O Abbottabad; the appeal agaihst it is
submitted to Accountant General KPK Peshawar on 24-12- 2014.

" 4. The appellant was awarded 4 advance increments of M.A on 16 01-

2010 on the basis of Fma[ Judgment of KPK Service Tribunal in service
appeal No418/2009.
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| 5. The appellan t was promoted from AT (BPS 15) to SAT (BPS 16) w.e.f

01-03-2013. Copy annexed as Annexure. (G).
' GROUND

a) That the learned KPK Service Tribunal has power to implement its
Judgment under KPK Service Tribunal Act 1974.
b) The Respondents, are bound to the Judgment of KPK Service Tribunal

in Service appeal No. 418 of 2009 dated 12-05-2009 in letter and spirit.
Their denial is against the law, contrary, Capricious and against the

- judgment of the court. ,
¢) Their act of denial is égainet the judgment of H/Supreme Court of
Pakistan in CPLA No. 525 and 526 of 2007.

d) Furthermore the Secretary Education KPK has restored the 4 advance
increments of M.A of more than 77 Teachers of Mansehra on different
occasions under Letter No. |

1. So (B&A) 1-16/109/Advance mcrements dated Peshawar 30-09-2013
(22 Teachers of Mansehra). '

2. 8o (B&A) 1- 16/109/Advance increments dated Peshawar 17-06- 2014

(27 Teachers of Mansehra)
3.So (B&A) 1-16/109/Advance increments dated Peshawar 02- 09 2014
(28 Teachers of Mansehra) |

The pay of these teachers is fixed with 4 advance increments of M.A and

- entries are made in their service books.

e) The appellant has same case and is being dealt with discrimination and
~ injustice. Respondents be directed to fix the pay of appellant in BPS 16
Keeping the 4 advance increments of M.A intact i.e. without deduction.

Abida Bibi
. Appellant

In Person

Dated 19-04-2015



Before service Tribunal KPK Peshawar

4/.

Abida v‘.Bibi .'DIO Muhammad Yousaf SAT GGHSS Dhamtaur

‘,Abboftabad Resident of House No._k-149 Banda Sapawn near

Shell Pump Abbottabaql. | |

| Appellant
AFFIDAVIT |

| Abida Bibi D/O Muhammad Yousaf SAT GGHSS Dhamfaur. ReSidenti

oi‘ House No. K-149 Banda Sapawn near shell Pump Abbottabad do

‘hereby affirm on oath that the contents of the instant appeal are correct

- & true.according to my best knowledge and belief.’ Nothing has been

supbre'sséd from this Honourable C0urt.
This-instant appeal is the first appéal of |ts nature and no such appeal-is

pending before any court.

. &%amiﬁ’ | %/ :
: | | S b,y Abida Bibi

In Person

Dated: 19-04-2015

Service AppealNo ___ 5/ 7/ of 2015

Appellant |
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" BEFORE THE i\fWFTJ St R’\'r ICE TRII BUNAL CAMP COURT ABBOTTAB. Au

- :
Sliecnl bigfpeeq j,;/\/o gw
| 4
: Appeal No. 1276/2007 } P 9
o - e
" Date of xnstﬂutlonw”? 12 2007 | | T N f
Date of decision - 12. 05 2009I , . . 2
‘ ; [ ' :
- Muhammad Akram, $/O Sikandar Khan, C .T. Teacher, Govemmcm High School,
A " Kuthwal, Abbottabad.......cooverinaliee e (Appullant) i
S | - VERSUS ;
i 1. District Coordination Officer, Abbottabad. g
2. Bxecutive District officer (S &L) Abbottabau | H
3. District Accounts Officer, Abbottabad. i
4. Director (S&L) Department, Peshawar. - |
"5, Secretary to Government of NWEFP. (S&L) Department Peshawar. .
6. Accountant General NWFP Peshawar. T
7. Secretary to Govcmment of NWFP Finance Department Peshawar.
Appellant in pférsbn present. ‘ _ ‘ ’
Arshad Alam, ALGP. .o voee) ....,...For respondents. £
i
MR, ABDUL JALIL........ieusieririnesnns RSOOSR MEMBER. :
MR. BISMILLAH SHAH. .-l SUUTUURTRRTRUSTRROR FOTRVRYR ME‘\/IBER £
' .TUDGMENT. | ¥
| ‘ . ¥
ABDUL JALIL, MEMBER Tlns 3udoment/order will dispose of this %
Service Appcal No 1276 of 2007, by Muhammad ALram and the following Service k)
Appeals. The reason is that the broad facts and the legal issues in all the below’ )
) "mentioned appeals are the same, ¢ 'mci need consohdated Judoment and Jomt disposal. {
: ’\ : Sr.No.  Appeal No. Name of appellant. ! ] E
\ 127712007 ~ Saidur Rahman, ' . R O
1278/2007 - Munibur Raliman, ?& I
: - . Sy Cr R ] --:, -
1279/2007 Muhaminad Siddique, L
S T :
01/2008  Maroof Khan, ‘ i
02/2008 mmad HLSSLu ~,\.’\njan




gj?‘

© 2292009 -
23012009
231/2009

2322009

233/2009
234/2009
235/2009
24672009
237/2009

238/2009

23972009

240/2009 "
241/2009
242/2009

243/2009

. 24412009
245/2009
246/2009 .

247/2009

248/2009

2492009
250/2009

251/2009 -
252/2009 -
41412009
415/2009

416/2009
246/2009

41812009
419/2009

433/2009

43472009 ‘

50072009

50172009 -
502/2009

503/2009

. Masroor Hussain

T p
v

Nasir Ali,

Ali Nawaz,

Wajid Hussain,
Waheed Khan,

Muhammad Saleem

I
b
'
v
i

?

Mujtaba Ahmad Hashmi,

Khalid Muhammad, |
Abid Saged Khan, 1
Imran Jalani, E
Asif Awan, [
Aurangzeb ‘ %
Khalid Mahmood, |
Muhammad Naefnﬁ, }

Khurshid Qamﬁr,

Nawazish Hussain |

i
Syed Zafar Ali Shah,
Muihammad Ishaq, i
Muhammad Pervez, i

Muhammad Sadique)
Muhémmad Younas |

i

Muhammad Imtiaz -

Magbool Shah
Moazzam Khaﬁ. l
Tahir Usman - .

Mir Muhammad

) i
Naheem Kausar -

Khalida Bibi . -
Abida Bibiy\~

Azim Shah

GhazalaBibi .., = -

Riaz Khan

Mumtaz Khan

Lal Afsar -

B‘aciri AZama;n

Liagat

IR 1 _;._..3 -




" 498 of 2006 decided on 24. 4.2007. The Auoust Supreme CU 1t of Palkistan, while

’ <-.0 Ji
Y 4
257. - 504/2009 - Muhammad Sihamraiz
258, 5052000 Ali Bahadur |
259. 506/2009 | Muhammad i‘flaroon
1260 523/2009 °  NaureenaMadsood
261 - 524/2009 Yasmeen Alﬁhitar
262, - 5252009 Shabana Nazix
23 68112009 NighatBibi | L
264, 682/2009 - Waseem Sui_ta?
265. 683/2009 Bibi Hajra |
266. 684/2009 Abdul Razaq |
267. 685/2009 ‘Fatiha Gul E
|
2. . The appeihnt of Service Appeal No. 177:5 of 2007 contended that he was
appointed as untrained P. E.T. Teacher in Educahon Departy :ent on 27.6.1990. The |
appellant being C.T trained, was adjusted agamst' the C.T‘ )0st on 06.05.1996 on

regular basis. He 3cqu1red h] gher quali Hication of \IAJ on 25.08.1999. The

appellant was entitled to advance increments in the ‘hght of't

came to this Tribunal whose Service Appeqls were dxsmxs;ed

notification dated 11.8.1991. The same wu not crlven to hiny Some oi the teachers
ﬂ n Ser\ r1ice Appeal No.

deciding C.P.L.A No. 545 of 2007 and CPLA No. 526 of 20 7 decided that all the

teachers were enmled to the advance 1ncxements 111\6 all other| ivil servants. On the | |

request of the appellant the same benefit was not wwen to hig 1. Hence, he filed the
present Service Appeal. As already menUoned the bload fac] and the legal issues

in all other appeals are almost on the same lmes

bt ‘_-

——cTII
~

3. : The rcspondcnts contested the appcal and conte led that sither the
_ appellants had not subritted applications or lheu apphcatlo were time-barred.
"And 1here Wwas no ;udoment in favour of the appellants.

. We heard the arguments and perused'the reqord::

~ The Judfrment in CPLA Nos. 525 of 2007 and 526 of" 07 is as under:-

-1
i
i

“3. Learned Additional Advocate General afﬁempled t argue that in

view of .the higher scale granted 10 Elementary Schoq ' Teachers in

e I‘ inance Departmeni —

l]

\§

e ST TN




pursuance of the circular letter dated G7.8. 1991, which was.personal to

a3

them, the petitioners would not be entitled 0 the, incentive of advance
mcremem cantemplaied by circular leiter dc*tea [1.8.1991 bur he is
unab/l_ lo cite any prmcg)l.. of law or az/tham“u Jfor placmv this
A mz’ez ‘pretation. We f nd that, while cir cu’ar le'te) dated 7.8.1991
exclusively deals with the scales of pay of 's'chooli tedchei-s in different .

categories, circular letter dated 11.8.1991, proyici’es Jor the revision of !

basic pay scales and grant' of annual incfeime_nts and advance
increments for all Provincial civil servants f;;iNWFP without anmy 4
exception. Since the teachers or the employées in Educazion Department
have never been expressly or impliedly excluded ﬁ'om the oper: arzon of
the circular.letter, view taken by the Tribunal bemg erroneous cannot
be sustained at law. In Jact, it suffers from clear mgsconceptzon of law

and misconstruction of the circular letter (supra).’

While disposing of the C.R.P No. 216 and 217 of 2007 in C.P Nos. 525 and 526 of

2007, the August Supreme Court of Pakistan hcid:-

i
|
|
I

l

A

S et

| 3

““The lear ned Addl. Advocate Gf)ne, ‘al has contended that this Court

while mzerpretmg the circulars in question has Za;ch; a view contrary to -
the correct legal position, according to which pr 'vaz‘e respondenb were
not entitled to the benefit of advance zncrementsl We are afra/d the
learned Addl. A.G instead of pointing out any ; *nzstéke of law and fact in ]
the jua’gment made an attempt 1o re-open the case‘on merits. The scale
- of ‘review is, very limited and-the points -a./read;y considered in the

_ judgment under review cannot be allowed to be i‘e—agitated in review

N i 1rzsd1ctzon These Feview petitions being’ wzihouz any substance are

‘ aaordmgly dismissed.”
\’\ ’

While disposing of Crl. O.F. No. 66 & 67 of 7007,,1t was held by the 4 _Uousr

1
~ Supreme Court of Pakistan:-

i
|
S
i
!

“The learned Addl. A.G. has given an a;ﬂa'u'z‘akn,g Jor implementaiicn P\
of the judgment of this Court within a period of mzo weeks and in view

thereof, this criminal original is disposed of w.zm t/vc’ direction thar the ‘ ‘




in

fu—
—

. ,
Judgment S/:'ou!a' be implemented in lete I curc/ Spirit within- two weeks

wnder intimation o the Registrar of this Ce am-i b

6.

In the above circumstances, and in vicn of the Judg Ment in rhyme by

the August Supreme Court of Pakistan, and I\chmfr In view the provisions of

Atticle 189 of the Constitution of Islamic Re DUbl:lC of Pakistan, we have no

othcx alternative but to declare that all the appel! n]ﬂs after ascertainment that

1e persons similarly placed with the appeliants W,

litiga ated and in whose favour th

Lhey are

e juuvment mentloned above was given by the

August Suprum. Comi of I’ahlsmn, are entitled 1o| the same buncfm as have

been given to the appe]l:mts of the judgments quoted above.

The appcals of
such simila

arly placed persons, after such ascer‘amment stands accepred

without costs, Each party will bear the cost of the hu‘mtlon

7. The official ! respondents in the

¢ ebove mentioned appeals as weil as
i

the other concerned officers/officials in the provinee are directed to follow the

abové quotud judgments in their true letlel and

axd

spirr* and without w,npcﬂnnrr

the xcsp ective right holders 1o enter 1nto litigation wnh the respective official

|
respondents, otherwise the costs of their 1t1g°t; n h'ul be recovered from the

‘pay and pension as well-as person and' property oL .rhe defauliing concerned

officer, though after fixation of responsibility on them as a result of proper

i

i
enquiry. | '
!
8.

- The remaining similarly pla c.d pusons 'n ay submit apphcmons/

representations to ll"L.lI concerned authorities oumtl) v ho shall have to decide

thelr casds as above within'a reasonable (ime,

1
1
i
’ i
1
1

ANNOUNCED. ; P(w
2.05.2 i
12.05.2009. 0. | ey
LBISMILLAH SH.AH, (AB]DUL JALIL )
MEMBER. : " MEMBER.

e T CAMP COURT ABBOTTABAD.

P
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In the ‘Su.i)i'eme Court of Pakistan
{Appellate Jurisdiction)

PlAu.cn't
, . Mr. Justice Rana Bhagwandas, AC)
o Mr. Justice Saldax Muhammad Raza K_han

- -C.P',L.A No. 525 of 2007
” o ' , ‘ . (On appeal from judgment of NWFP Service Tribynal, Peshawar
L ' o : - dated 24.4.2007 passed in Service Appeal No.498 of 2006 )

< Raslud Iqbal Khau

SR i P A o S ' o Petitioner
S A : “ Versus - '
- - District Comdmatlon Ofﬁcel Abbottabad & others o .
' " Respondents
- Petmonet: C - Rashid Iqba} Khan, in person .
-For the respondcn.l‘s: o Sal dar Shaukat Hayat Khan r

Adc:'.'onal Advocate’ Gcneml NWFEpP

. : CPLANOSZGOfZOO? : '
(On appeal from judgment of NWEP Setvice Tribunal, Peshawar

dated 24.4, 2007 passed in Scrv:cc Appeal No.499 of 2006)

aj ML,;/ Muhammad I-Izuoon Qureshi L ' - .
. _ _ : ) : Petitioner

‘Lo 9 -wt:q s Dlstuc[ Cooxdmatmn Officer, Abbothbad & others
o _ Respondenls
Petitioner: - P MuhammadH'uoou Qureshi, in persop
. “For the respondents: . Sar dar Shaulkat Hayﬂt I{han

~ Additional'Advocate Genelal NWEP
i Date of hearing: S 1'9.7.2007

T u{igment

B Rana Bhngwan(hs, AC’J - Sole guevanue of thc petltwuels )

. before the NWFP Service T ubundl (hcrcmaﬂe: referred to as the Tr lbundl)

appears to be tbat after induction in BPS 14 as Elementary Schiool Teachers

© Suners "J,«x!u&, -

PIEME L1t of Pajigy W1 tetms of NWEP Govemmcnt Clrculeu dated 7.8, 1991 they are’ cnuﬂed to -
“"Au’l::.f‘l.b,.n . . § \“\“ Y

* four advance mczemcnts m terms of NWEP Govamment LllClIlﬂ[ letter

No I'D(PRC)I 1789 dated 1. 81991 on acqn'iring higher - qualification

AN MA/MSec. They have bcen non- sur(ed by l]xe Tribunal vide. judgment dated

L
@;f M -



- CP.LANesS25 &5260f2007 . , o 2

24 4. 2007 on the plermsc that they had been placed in bigher grade i.'e: BPS;< -
' _‘ 14 on acquumg BA/BSc Sccond Division in terms of Financé Dwnsron
:‘cuculax letler No FD(PRC)I -1/89 dated 7.8.1991, thercforc the prowsnons of
" circular letter dated 11.8.1991 msued by the Fmaucc Dcpmtment would not be .
~ applicable to teachels “Tribunal has expressed the view that this cncular would
i - o . ‘be applicable only to mmastenal staff as such, the petmonels were not entitied

R to the relief claimed by them. Petitioners being aggrieved seek leave to' ap'péa}.

: 2 . We have heard the petitioners, who argued. their casé lin person
WhCIE'lS learned Additional Advocate General, NWFP has appeéretl on Court

_ notice issued to the res spondents. Wﬂh the assxstance of 16'\1‘116(1 Addluonal ;
ML ) onocatc uenewl we have examlm,u both the cnctﬂars whh,h do not exciude
: the teachels in the bducauou Depaﬂment from the benef ts accmmg out of

L R . cm:u]ar letter: dated 11.8. 1991 as on, 1ts plain readmg it apphcs to all civ

. selvanls in BPS 1 to 15 serviiig: undm lhe P:ovmclal Govemmenl Para 5 of>
.)ﬁ.q,-w'f{ - the said ciroular provides mcclmmsm for grant of advance 'mt;wme@\ts to
A lﬁcxals for possessmg/attammg higher educatloml qu’thﬁc’:ation. Para, 5, .
: clausc (c) catess for the grant of four adv'mce mc:emcms on atiaining

‘MNMSG whele preseribed quuhﬁcatlon is I‘A/l"Sc It would be seen. that the

- P—

petitioners were placed in ‘BS-14 by 1easo’n of h'wmg dcqmred 1]13

-"quahlif cation of BA/BSc, Second Division which is’ the prescnbed

,—_%M___—____ © Sep———m—————na————

quahflcat)on f01 thc post of Element'uy School TB'lC]lCl It is not the case of

e
1espondcnt-Govemment 1hat ‘the petmoucrs have already dzawn advance

increments on-acquiting higher qua] mcatlon of MA/MSc

Le«tmed Addmoual Advocate General attempted to argue that in
) vxcw of the higher scalc grantcd to blsmcntmy School TBRChClS in. pursuance

"of the circular letter daied 7.8.1991, which was personal to 1hem the




ARN

e e T CPLA NS5 & 526 of 2007 . g _ 3

petitioners- would not be entltled 1o the mcentlve of advance 1nc1emenls
contemplated by clrcu]al Ietm dated 11.8. 19)1 but he is uuable to cite any

pllnctple ofJaw or authority for placing this mtm pretation. Wc fi nd that while

ouculat letter dated7 8.1991 exclusively deals with the sca]es of pqy of schooi : | o -
teachels in different categories, en:cular letter dated 11 8.1991 plowdes for the
;'1ewsmn of bas:c pay scalc: and gtant of annuai mcrements and advance
increments for all. Pxovmcxal c,1v1I servants in NWEP w:thout any c*{ceptxon '_ |
 Since the teachers or the employces in Education Depar tment have never been
| expwssly or impliedly excluded fxom the- opetanon of the cucul'u letter, view,
taken by the Tribunal being u:oneous canﬁot be sustained at law In f_ac{‘, it
. sad’ms from clear nnscomepuon of law and’ mlSCOHSiTUCthII of the circ‘uiar‘

" letter (sup1a) , o - -

1*01 the afoxesald facts, cucumstances and reasons, we are ol Lhe

1,~

- _ :Lonsxdeled view that the Tribunal commxtted a serious error of lav{r therefore,
Lhe impugned Judgment is liable ‘to be set as1de Consequent]y,l we convelt
. these pc*tmons into. appeals 'md o acceptance, declare that the pet:[xoncr
,f:; o ‘?‘g"‘-would be en‘atled to four advuncc incrcments; with effect from the date of
. .
o e Y
/ A /w_' , qmléfyu}g MA/MSc exan‘l)
g s - _“:} . . c
' f ' ' /4/ o %“f”"“‘é’ AT
Sy o . Cer; fied to be true copy. :
L , 1,7}7 °7 i .. , .
. \5" i“‘. s vt ne ‘ /-7 /[‘ K
‘ / Gave of Prawatia Joo 0 o ? 7 ’ ‘MW*‘ — i
_ 74 ¢ /

fw, af B . ~f'*~ ;T ;w.\pri'ﬂnn-‘hnf/g) p

1 DY ? Rt SuprsRey Gourt of Paiiy an
Isldmabad;w

) SR TN/ S SO HLARAR LD ‘
. 19t Tuly, 8907 e 1. e @L;&; ~ .
- :NOt appl(l‘.uednfomeporlmg (' -'-3- e Lot . o . BN |

v T ...._..._._...\..

T

G

Cosyrnag 10 R B R TRy

e kit B



*a

e,

'. IN THIB'SUI’REMECOURT OX PAICESTAN

(REVIEW/ORIGINAL JURISDICTION) -

Prescit;

MR. JUSTICE MUI[AMMAD NAWAZ ABBASI

MR JUSTICE MUI{A.MMAD QAT JAN KHAN
MR J‘USTICL IOIIAMMAI) MOOSA X LL‘GI-IA}U

- GR P. NOs. 216 & 217{20!57 in C.p. NOs. 525 & 526/2007
. g g ded & 320/2007

& 150572007)

.

(On roview fram the. Jmlgmcm dn!od 19 7.2007 pmccd in C.A, Nos, H(Jd

- Scerelaty o Gavi. OFN.-W.I' l’

I‘umnre D eparim onl, Peshawar
Petl!:onex (in bolh tascs)

Versus E

: Rushld IqbaI Khan « .md others :

Muhammnd Heroon Qurcshx a

CRLO.P.

* Rashid Tgbal Xhan
Muhammad Iluroon Qurcslu .

Vetsus

Dmlucl Coordnnuon Oﬂ' Gcer,

For the Petitioner :
{in C.RJ. Nos, 216 & 20707 -

- For the Pelitioners.
. _(il\ Cﬂ.o.l'. G0 & 67/07) .

Forthe Respontleuls e
(in C.R.P. Wos. 21 &.217107) :

.

For the Rcspondenls
{in CrlO.P. 6 & 67/07)

Date of hcamu, =

S Respondenls Gin CRY. No. 216/07)
nd Olhcls - Respondents (ln CR.P. No. zmm)

...Petitioner (in CLO.F. No. G6/a7) -
---Petitioner (in 011.0.p. No, 67/07}

Abhotlabad and others
Respondonls (m both casr.x)

.Sard-ar_ Shaukat }iayz;t, A(lciI.ATG. 'rli.W..F‘.I' |
In Pf.?rs.qn .
CNRC o

SnrdAar .Shhulczgl Mayat, Addl.fil.c.- N.w.Ep

294, 2008
OI;DT!&

IVIUUARIMM) NA\’S’AZ ABBASI Ji= The luamcd Addl,

Advucntc General hias contcnded Ihdt ﬂus Cowrt whilg in luprc{mg thc circulars in

qucshou las taken a view conlrary to the correct logal position al:coxdmg o which

private J‘espcmdcnls Wcrc not cnutlc(l to ihe benefit-of advance § mcremenh Wc are

afraxd the lcnmcd Addl, A,G.

mstead of pomlmg out any mistaice: oi' Iaw and fact

in the Judgmcut made an attemp[ to re-open I.he c'lse ot merits. Thc scnpe of

RNy

,‘jA

li
i
i



.

. revxcw 18 very hml{ed and the pomts ahcady consldered . the Jlldmellt wnder

review ¢ anuot be allowed to be re-agnnted in review Junsdlctwn 'I‘hese review

" petil {rons bemg \wrhout any substance are accordmgly dlsmlssed

cior Nos. 66 & 67'/2007 ‘

'I‘he leained  AddLAG. has  given an

unplemcn lation of the Judwment of t]us Cou;t wmun A pe.uod of two weeks xmd in.

view {hercof, lIus cmnma] original is dlsposed of wﬂh the du-ectlon that the

Judgmcnl should be. mlplenu.nlcd in folter and spml wxlhm two weeks under

, - mlmmtmn to. l[}\c‘]lcg!strar of this Cmn( _—

B R m.,. - g %W/
i .\_ -; ’; /ﬂé w,mm’é’(/\/fy(f //
Ell mi{//i;%zfmmﬂf{ 5'?2’4' i // %Z/&;‘;Z};/
: ”: ‘ 1 /&V/}‘i & ot
7 /i/o/f’fﬁf?‘?:,fi"”’ e
. a - ﬂr/_l,r‘ o ///V 77/4“—‘//
e L /’.,? o2, 7'72/)«
isl;xllabftd ] | -: ‘ 'i/ j | . )

29.1.2008
(Bjaz Gony.x)
-

)
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undertakmg f01 ..
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P4

The Accountant General
.KPK Peshawar |

~-Subject: . Fixation of Pay with 04 Advance Increments of MA as per KPK services Tribunat

" R/sir,

Judgment dated 15-12-2009/H/Supreme court of Pakistan Judgment in CPLA

No 525/2007 and 526/2007 dated 19-07-3007.

- The submissions of the apbellant are as under:

1.
2.

Appellant is SAT (Senlor Arabic Teacher in GGHS Dhamtaur Abbottabad

Appellant was awarded 04 advance. lncrements of MA as per decusmn of KPK service

: Tnbunal Peshawar Dated 15-12-2009.

Decision of the court was |mplemented on 16-01-2010 while the appellant was in BPSlS

Appellant was promoted in BPS 16 w.e.f 01-03-2013.

The-district Controller Accounts Abbottabad -has deducted 02 Advance mcrements out
of 04 advance increments of MA. ‘ :

- These increments were awarded by KPK service Trlbunal Peshawar in service appeal no

1276/2007 in the light of Judgment of Apex court in CPLA No 525/2007 and 526/2007. -
Recently in a similar case;these 04 advance increments ‘of MA are restored to 28

'teachers of Mansehra District under letter No SO(B&A)1-16/09 Advance increments

dated Peshawar, the 02-09-2014 (Copy attached)

. In the llght of above facts district Controller of Accounts Abbottabad kindly be darected to fix
the pay of appellant ||n BPS 16 with 04 Advance increments of MA already awarded in BPS-15

Dated: 23-12-2014

! o Thanks

Yours faithfully

Al
Abida Bibi’ D/O Muhammad Yousaf S.A. T
GGHS Dhamtaur Abbo tabad




A nrenu rE;) 30

- Offi ice of the

3 - Accountant Gener
3 2 Khyber Pakhtunkhwa Peshawar
B o Phone 091 9211250-53

v.-,;..,.; - (OO, [ r e er

To A S

The Section Officer (R-1),
Finance Department, :
Peshawar. |

APPRAL OF TEACHER REGARDING STOPPAGE OF
RECOVERY OM ACCOUNT OF ADVANQJ& INCREMEMT I5
ON THE BASIS OF M@\/MQC i

c. FD(SOSR-1/2-1213/2014
|

i'

Kindly refer to your office letter N

)

O
C"l

dated 23.12.2015 and letter dated 1S.1.2

\

N

The teacher have admitted that no ncrements are allowesd

on the basis of MA qualification, but no recovery on account of irregular
payment be made however, this office is still waiting for proper orders of

Finance Department. ;

ACC@UNTS OFFICER (HAD)

Copy for information to:-
1. Khalida Bibi D/O Muhammad Yousaf SCT GGHSS Malik
- -pura Abbottabad.
2. Abida Bibi D/O Muhammad Y ousaf SAT GGHSS Dhqmmur
Abbottabad.
3. All DAOs/AAOs in Khyber Pakhtunkhwa

xS

T & ot
e ﬁC@@UiW\(;‘,}@FMﬂER {HIAD)

DRy DecunientH AR Seotivntapplenl awvard.doe

et v et e e v e

A P

NoHAD. 24(76)/\]01*}{ /owat/2014 15/ g 7 , a “Dated:07.04.2015
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‘ EXTRAORDINARY O\ " REGISTERED NO. Rill
7 GOVERNMENT WY, F  GAZETTE

.o REHEYBER PARHTUNKHWA
. o “Published by Authority L
PESHAWAR, TUESDAY, 15_*):%1‘1MAY, 2012.

PROVINCIAL ASSEMBLY. SECRETARIAT
KHYBER PAKHTUNKHWA

‘ - | 'NOTIFICATION -
Dated Peshawar, the 15th May, 2012.

No. PA/Khyber Pakhtunkhwa/Blis/20 12/20711.—~The  Khyber pakhtunkhwa

Cessation of Payment of Arrears on Advance Increments on Higher Educational Qualification

: . Bill, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 8% May,

o 2012 and assented to by the Governor of the Khyber Pakhtifkhwa on 11% May, 2012 is hereby
: - published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa. ’ o

THE KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
| | | ACT, 2012. .

(KHYBER PAKHTUNKHWA ACT NO. IX OF 2012)

(first pub]fsbed after having 1'eceii/ed the asseut of the Go veruor of the Imj'b‘er E

5 ‘ ' Palditunlciwa fn the Gazette of the Kliyber Palkditunichwa
it lk . (Extraordiuary), dated the 15" May, 2012).
i . ’
I _ A 5
EI AN
i CACT |
- " {o cease the payment of arrears accrugd ol acconnt of advance fucrements oy
‘ g ~ higher educatioual qualiflcation. -
l o ©* WHEREAS advance ﬁxcrénienfs-- have been 'gr:anted' to certain Provineial
4 | Government employees o the basis of acquiring or possessing higher educational
qualification over and above the prescribe educational qualification from time to
i © time; f o
‘;5 H 1 ‘
L
i ~ ' o _ .
1 ! ' , .
v ‘ i
l‘.';
:

et e e = A v e
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";I . . l At g opp— ) . ] .
. R PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th M

AR

.t o S . ' ) e

D QA pass %QLME;{Q@\ the Provinelal Gpve.fmngnt vide Notification NO. (PR(,’,s |
120013 dated 29.110:295)1, had - already dls_continued the scheme of advaneg © .

iperements on higher educational qualiﬁcatioli; i

AND WHEREAS due to finanefal cqusframts., it i§ fiot possiblé for Provineial . -
~ Governmient to pay the clairied and wnelaimed arrears acerued from the s"a;yd’g )

increments;

1t is hereby enacted as follows:-

. - Short title, application and commencement.— ) This Ac"c may-be called:the
Khyber Palditunldiwa Cessation of Payment of Arrears ou Advauce Iucrements jon

Higher Educational Qualification Act, 2012,

[=]

I S_(l(,éc' o —

uployees of the Provincial Government, who

@  Itshall apply to a1l the e1
were entitled to recetved advance increments on higher educational qnaliiicatior.

' . (3) It shall come into force at once and shall be deemed to have taken

| = -eﬁeci on and from 15! day-of December, 2001

) , _
i - Goctirg . Cessation of payment of arrears on- ad
i educational quallﬁcatidn.—-.(l) Notwithstanding anything contained in |anmy
' decision, judgment and order of any Tribimal or Gourt including High Cou 't or
© Supreme Court of Pakistan; for the pm'pose.'oi any claim for payment of arreays on
- account of advance iperements on higher edircational qualiirlcation.sancﬁon d in
pursuance of any arder, letter, office ‘memoranda, notification, instructions and
. other jnstruments sssued before 1,12.2001, sueh orders, letters, office nemol anda,
notifications, instructions and other Tastruments shall be deemed to-bg mon-
A existent, ceaset 0F revoked and no further claim whatsoever on the basis ofj these
* instruments shall be entertained and all cases in respect of suclt claims p¢nding.
in any Court or Tribunal including High Cowrt and Supreme Court of Pakistan

shall stand abated.

vanee increments on higher-

b Gt &&M 2y Ay order made, jnstruction igsued, decision, judgment or 0 «der of
o ~ any Court or Tribunal including a High Court or the Supreme Court, jmpleniented
jmmediately before the conunencement of this Act, shall be deemed to ha

ramencement of tihis Act,

validly made, jssued aud jmplemented by the date of cor
~and any amount already paid ‘there-under on -aceonnt of advance inere! ents or
have been validly paid and- shall ot be

‘arrears thereof shall be deemed to
. recoverable from the ref.cipieut Government employees.
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A Removal of difﬂculties-— If“? zmy dlfficultf”auses, in: glvmg effect to the|
pr ovisions of this Act, the Provineial Government may make sueh ar del s as it may
deom mst and-equitable, : : i
L4 - Repeal The Khybel P'lkhtunl{hwa Cessatxon of Payment of Arrears o
Advance Increments on Higher Educational Qualification Ordinance, 2012 (Khybey
Pakhtunkhwa Ordinance NO I of 2012), is her eby repealed.

BY ORDER'OF MR. SPEAKER

PROVINCIAL ASSEMBLY oF KHYBER
N ' PAKHTUNKHWA

(AMANULLAH)
AU Secretary : :
o | : - Plovmclal Assembly of Khvbel Pakhtunkhwa -

) i Lo ‘ . y

Printed and pubilished by the Manager,
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Iyl ARl ~ 5 o
n No. S()(B&A)l -LO/09/Advance Inerement,

) ; ~ Dated Peshawar, the 30 00 ?0!3;. e )

. Ef" 5 LI

s ' i The Accountant General, c

Khyber Pakhtunkhwar Peshawar, :
Alention CM&l Scetion. ﬂ” new e P,
i, The Distriet Accounts Olltu.x
- Manshera,
Subject: = CESSATION OF PAYMENT -

or ARRFARS ON ADVANCF

INCREMENTS ACTE2012 CON’

I e MP'I‘ ar C‘()UR’

1 am

directed 10

refer

o your

No 171/07/Mohammad Saddique/832 dated 02.05

Tetter

No.

Litiuulion/'l-l C/WPp-
-2013 on the subject cited above and to
state that the documents of the following teachers in District Manshera were cxa

mined
and found as per.remarks against cach as under; )
S.## Name/Designation Name of Quadification - /O - Remuﬂ;s'
Schoot . Declaration
- of MA Result
] Zulfigar Ahmad (Lx-C1Y GISS Balta MA{Urdu) 17.09. 1998 MA Degree is genuine
2 Ghulam Khan CT -GHSS Baltic MA{Urdu) 26.09.2001] . MA Degree is genuine
3 | Mr, M Miskeen CT GHS Bajuu - MA Uslumiyg) | 25091995 MA l)cgrm; i penuine
q Mr. Iftikhar Abmad CT GHS Bujna MA (Istamiyag) | 20002000 MA Depree is penvine
1S Mr. Umer Varoo CTF GHS Iajna | MAPasblo™ -+ | 05.06.2000 MA Degree is penuine
& . Mze. M. Nascom C.‘l GHS Bajou MA (shumiyat) 1 26.06.2000 MA Degree is pensine
7 Mr. Mustajab- Khan CT° GHS Bajna MA (Islamiyat) O08.10.1998 MA Degree ix g.;:mainc
3 Mr. Munir Hussain CT GHS Bajna MA (Islaimiyin) 26.06.2000 MA Degree is genuine
9 Mr. Altaf Qudic CT GHS Bharyal MA (Istamiya)) | 22,12, 1996 MA Depree is penuine
10 | Mr. Sajjad Hussain CT GHS Dadar MA (Islamiyat) .'16.(!(».2000 ' MA Degree is gennine
1} Nieo M. Rinz CT GHSS Batta MA{Urdu) . 02101996 - MA Degree is penuine
12 | Mr. Mazhar Hussain CT GHSS Balla MA (Ishunivat) 17.06.2001 MA Degree iy genuine
13 M. M. Hanit' PET GHSS Galgali MA (Urdw) 06.07.2001 MA Degree is penuine
14 | Mr. Sajid Mehmood PET GHSS, No. 1| MA(Urdu) 17091998 MA i)cgrcc is genuine
Manshera .
15 | Mo Sajisd  Muhammad | GHSS Balla MA(llistory & 19.03.2000 MA Degree is genuing
oy ] . Pak, Stdies)
16} Mr. Yar Mubsounad Khan | GLISS DBl MA (slansiyig) 0210, 19 MA Depsee is penting
17 | M M, Sacwd S5 T GHISS Tt M Ve K70 | 2y peeg N Doy tmemniens
' Pak. Slndic::).
13 | Mr. M. Ishtiug ADO(Circle) Oghi MA(Urdu) 23.10,1996 MA Degree is genuing
19 | Mr. Syed Alanﬁ:ir Shab § GHS Timbry MA{Urdw) 15101998 MA Degree is penuing
ar ‘ i .
20 | R Abdul Qayyum CT GHS- Tewgrt  Bala | MA R ERYIA 1999 MA ])\. ,1.1’2‘ in Lumﬁ'n:m'“
Instessd o Nagrd Bads { (slamiyag
20 | Mr. M. Ashral €T GHS Sum lustead of | MA TBO9T99TTT TRIA D8RG W e
o Sulun {Ishwatiyi) .
22 'Mk Ralugim Nuveed CT GHSS Bafta MA(LEdw) 31071997 MA Degrée iy gcnu@m
)\ :
W

e
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In lipht of the proctedings and perusal of refevant record. all the abo ¢

.
ot

)
A

\

Aty v
lorged documents.

-

' wachci"s;lm\'c?\u‘ohGﬁtgl‘é)nx‘g(ll%advzzi)cc inerements through Traud | misrepresentation or any--
. N \/‘-4‘{~J-v.3<_;’/ ~ou N . N - . R

As per  The Khyber Pakhtunkhwa Cessation_ol” Payment of Arrcars on

Adyance Increments on Hizher Educational Qualification ACT-2012, para-2 (2) which is
reproduced as unders . '

13 . R . . o .
¢ Any order made, mstruction: issued, decision, Judgment or, order of any Courl or
; - ~

“Tribunal including High Cour_(;:“or the Supreme Court, implemented immediately before
the coi*nmcnccmcm of this Act,ishall be deemed to have been validly made, issued and
i;'np[cmcnlcd by the date of cmz-mncncemenl of this Act. and any amount already paici
there-under on account off advanice ineroments vrarrears thereol shall be deemed to have

1 . . . . .. .
been validly poid and shall :not be, recoverable from  the recipient. Government

. 79 . " . T
- emplayees which has been valdly implemenied..

Thercfore, it is requgsted-that no recovery should be made as per the above

Khyber Pakhtunkhwa Cessation of payment of Arrears on Advance Increments on Higher
Educational Qualification ACT-2012, and may be followed in letter and spirit please. -

" Einel: As g bove, .

Yours faithlufly,

e

- (NOOR ALAM KHAN WAZIR)
- ; ' SECTION OFFICK 7
Endst. Of even Number & Date, R ER (BUDGI‘,T)‘

. Copy of the above is forwarded to:- 4 ,
L. The Director E&SE Khyber Pakhtunkhwa Peshawar, i

- The DEO (M/F) Manskera,

- PS to Additional Secretary E&SE De'partment Khyber p
- Master File: | |

RV

P

LI N

akhtunkhwa Peshz‘zwar._.'

ITEesieae L 0.,
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——,

SECTION OFFICER (BUDGET) 7 o -/
(BU; lyy
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- A oviexure /72
GOVERNMENT OF KHYBER PAKHTUNKHWA

Aret o ———

| L No.FD {SR-1) 2-123(2010 © ~
. .+ * Dated Peshawar the: 15-12- 2010 '

‘To b"’ ’ 0
“The Accountant General,
Khyber Pakhtunkhwa, Peshawar.

Subject: ‘ NCE INGREMENTS ON THE BASIS OF ACQUIRING
HIGHER QUALIFICATION. ) S )
. Dear S, | |

-~ -

R U

-} am ditpiM-io refer 1o yc;u} letter 'No.H—24(74)IPeshawarNQHlII2009~
10/68 dated12/01/2010; on the subject noted above and to .say that the matter has

thoroughly been examihed in consuMation with concerned Depariments during the

meetings held on 10-08-2010; 14~10-2010. 18-10-2010, 15-11-2010, 28-11-2010 and
09-12-2010 towards the gueries raised by your office, which are clarified as under-

2. . The Supreme Court of Pakistan in its Judgement dated 18-07-2007 vide
para No.2 has observed, inthe fo)lo}ving words:-

7 FINANCE DEPARTMENT . 0 .,
I . (REGULATION.WING) ./O 0 e

P35

~?fym Le!-(elv

s

“Il would be seen that the pelitioners weie placed.in BPS-14 by reason of '

having abquired the qualification of BA / BSc, 2% division which is the
prescribed qualification for the post of Elementary School Teacher".

3. in light of the said observations of the honourable Apex Court, the record
of the concemed teacher was gone through, which re

already availed the benefit of B-14 from B-9
appointment as CT School Teacher. As such in the light of the Judgement of the Apex

Court referred 1o above the said petitioner is entitled to get two inctements on the baslis
of acquiring higher qualification of Master Degree. _

"i)  _ Those G.T teachers who are in BPS-G and possessing higher qualification
, of MA/MSc but have not been placed in BPS-14, are entitled to 4 advance

increments. while those who have availed BPS-14 are entitied to 2
advance increments on MA/MSc. ' ~

RTINS

i) Advance increments will be allowe

vealed that the said teacher had |
which is the prescribed qualification for

d from the date of obtaining higher - -

.qualification or from the date of appointment which ever is later in term of

para 5{if) of Pay Revision Rules 199}, issued vide Finance Department’s
letter No.FO(PRC)1-1/89, dated 11" August, 1991, - '

i)  Those teachers who had secured their appointment or acquited higher
.- _qualification after 01-12-2001 are not entitled for the facility of the

advance incremants on higher qualification In view of the Pay Revision

introduced vide Finance Department's tetter No.FD(PRC)1-1/2001, dated

October 27, 2001, |
¥)  Recovery may be made from those teachors/émpioyees who. have
availed more adva

nce increments over and above their entitlement on

academic qualificalions as prescribed in para-5(a.b.c &d} of Revision of
Basic Scale 1991. : o :

. \28 ' O Yours-Faithfully,
13Ty .ansmnamm

Section Officer (SR-1)



L w : GOVERNMENT OF KHYBER PAI\HTUNKHWA
RS B | FINANCE DEPARTMENT :
(REGULATION WING) : "3 é

‘ -
Eeﬁg/\) Cy\ﬁ&d , - No. FD (SR-1) 2-123/2010

Dated Peshawar the : 15-12-2 010

hwescurne &/ Prnesme ’L/

,\‘

1o
' " The Accountant General v :
Khyber Pal\lnunl\hwa Peshawar. '
Subject GRANT OF ADVANCE INCREMENTS ON THE BASIS OF AC OUIRING
HIGHER QUALIFICATION.
Dear Sir,

-1 am directed to refer to your'lé;ter No H-24(74)/Peshawar/V ol;lIi/2009-lO/68 :
" dated 20/01/2010 on the subject noted above and to say that the matter has thoroughly been
- examined in consultation with concerned Departments during the meetings held ron 10-08-2010,

'14-10-2010, 18-10-2010, 15-11-2010, 29-11-2010 and 09-12-2010 towards the quenes raised by
_ your office, which are clarified as under;-

2 The Supreme Court of Paklstan in its Judgment dated 19-07-2007 vide para No.2
a1 has observed in the following words

“It would be scen that the petmoncrs were placed in BPS-14 by reason of liav_ing
acquired the qualification of BA/BSc 2" division which is the prescribed
" ‘qualification for the post of Elementary School Teacher” ' :

-

3 In light of the said observations of the Honourable Apex court, the record of the
concemed leacher was gone through, which revealed that the said teacher had already availed the
benefit of B-14 from B-9 which is the prescribed qualification for appointme it as CT school

“teacher. As such in the light of the judgment of Apex Court referred to above the said petitioner .
is entitled to get two increments on the basis of acquiring higher qualification of Master Degree.

i)" Those C.T teachers, who are in BPS-9 and possessing highe:; qualification of -
' MA/MSe but have not placed in BPS-14, are entitled to 4 advance increments

- ’; ) while those who have availed BPS-14 are entltled to 2 advance inctements on
T MA/MSe.

i) Advance increments will be allowed from the date of ol?ta'ining higher
qualification or from the date of appointment which ever is later jin term of para
5(ii) of Pay Revision Rules 1991, issued vide Finance Department’s letter No.
FD(PRC)1-1/89, dated 11" August, 1991.

~ i) Those teachers who had securcd their appomtment or a quired lnghex
qualification after 01-12-2001 are not entitled for the facility of the advance
increments on higher qualification in view of the Pay Revision introduced vide,
Finance Department’s letter No FD(PRC)l -1/2001, dated October, 27,2001 .

b

f
iv) Recovery may be made from those teachers/employees who have avaxled more
advance increments over and above their entitlement on academxc _qualificatiqns
as prescnbed in Pgra-(a, b, ¢, & d) of Revision of Basic Scale 1991 -

: " " Yours Feuthfuily
P(B(ﬂ» AP Y - )
: : ' (KHURSHID ALAM)
Section Officer (SR-I)
: ' t
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730-LXG allegedly taken away by -

UI’KDWLB \'\.IUL\; sraatamae s 4zt

218

‘ o cle duly regxstered as 3 -
~'$§mm:§f;: ¥he comxmssxon of crime, 2d would be moving around in !

; sa.me city.

-

u . 27, To view of above disc usmon no ev1dcnnary value can be attgchg:d
L, - o the alleged recoverxes
- “ d
3 " Above afe the’ reasons "in support of our ;1110:: a(;;:;te dc}a;e
< . 1 11-2010 whereby we have. oidered that.“the app L ited oo
-'5 convxcuon ‘and senteace of the appellants are set as:de, 3fth vnth o
E 3?‘ ~of the charge “framed agamst them and § shall be release . ;
- eqmred in any- other case
f | = Appeal allowed
AR ' M.H. IA-114ISC i A
il 2011 s c M R 218
. [Supreme Court of Pakistan] . o
.. presem:. Anwar Zahzer Jamali, Khzlji Anf Hu.ss,ai;t.’ S
e 'and ehmatHussamJaﬁer!, e

APA.R--Peuuoner

versus ' ; .-

.

MUHAMMAD ABAD and others——-Respondents

Cr. P. L A. No. 75-1{ and Crunmal Bail Apphcanon No 103 of 2009,

' decxded on an Decembcr, 2009 o
-'Cnmmal Procedure Code (Vof 1898)-- L
. --8 497—-Conmmrion of Pakzstan
" Rules, 1980, o.xxx1i, R. . 6-~-Bail granrfng
to appeal o i
. od 2
Zﬁnﬁﬁ}oﬁhe petitioner had no ; plausible explana;wn t0 oﬂ‘er"’ ir; ;Z:"
. régard—Even in the application for. ‘condonationt of delay file

XXXII, R.6 2 ‘Supreme .
glff czenIt ecusé jllad “been” d;sclosed by the pemwner Jor .not

proaclung the Sapr reme. Caurt within timew-Pc:ition was. dzsmusse
bemg barred by lim!tanon. [p 9] A . -
Ghulam Qadn' b atoi Advocate-on‘l{eccrd for Petmoner

Nemo for Rcspondents N

order-~P .Petition for leave

'sr:m o o :

Lot 3ok

“Art.185 ()-—Summ Gt

- / " order—Said petition -
s after the prescribed pariod of+1 tnm!aﬂou-—.

Court Rules, 1980, -no. pladsible or -

" of the Supreme Court’ Rules, .
\-‘cnmmal petition, .no plausible or sufﬁcient cause has. been dlsclosed by -
- the petmoner ‘for not approachmg this Caurt withid time. S

_ barred by Iumtanon -
" HBT/ZS/SC

JUDGMENT

N

ANWAR ZAHEER IAMALI I ——Aggneved by bsnl grantmg

) order'gated 5-6-2009, passed by. learned Single Judge in Chambers of the' .
.High Court of Sindh, Bench. at Stkkur, in Criminal Bail Application -

No.203 - of 2009, this criminal petition has . been preferred. by ‘the

- complainant in, Crime No. 46, of 2008, Police Stauon Faiz Gunj, District
, Khanrput, to unpugn the legahty of the said order ) .

20 Mahng reference to the televant facts of the case and contents

" of the F.LR., submission of Mr. Ghulam Qadir, fatoi Jearned A.O.R. is’

that bail granting order is not based ot_proper appréclauon ‘of relevant .

+, facts ‘of the gase, He,. ‘bowever, did not dupuwt thdt it is a caze: of two
“countef versions, as

- per the facts stated in the first’ F.LR Iodged by one |
Muhammad Ramzan and the othet‘lodged by present petmonet, narranng
two d:fferent stonw of cﬁe same occurrenne :

When conﬁ-onted th.h the quesnon of lmutatwn, the- cnmina.l .

petmon hav:ng been filed 22 days after -the prescribed period Of!

limitation for’ filing such petition against the "tmpugned order, learned; .
- counsel has no plausible explanation to offer in this tegard. Even in'the

application for condonation of delay moved under Order XXXIII, Rule 6 A
1980, which is accompanied ‘with this

4] T!us bemg the position, this cnmmal pemion is dxsmxsscd bemg

 Petition dismxssed.
_ 2011SCMR219 RUCEPEA
[Supteme Court of Pak:stan] S

Preseur. Iftikhar Muhammad Chaudhry CJ
Ch, Yaz Ahmad and Ghulamkabbwd I

PAKISTAN INTERNATIONAL AIRLINES
e CORPORATION-—AppeIlant Co

versus

AZIZ-UR-REHMAN CHAUDHRY and others—-Respondent'

N s
T e S N

3



2. . SUPECOURT MONTHLY REVIEW  LVol-auer™
.':'drga.gii"za.tibns " without dragging the employees into further|
. Hdgation.” . .7 T

6. ~We ini;ui:éd, from the learned counsel for_iﬁ: appeilan; that in| -

view. of the above para whether the appelfant-is giot bound to implement}:
the' judgment in fetter and spicit instead of dragging the respondent in
farther litigation, iie ‘could not answer satisfactorily except repeating the
gf'guméntsndtedabove. S C LS T

“1i97 " 1a view of the raio in the case oF Mubaimmad Taress (ibid) we A
are. of the opinion that instint appeal. has no merit and. under thei .
circumstances the High Court had rightly granted relief to the réspondent}

for implementation of the judgment. Thus, the appeal 1 dismissed-and|
the ,appellant is directed to implement the judgment of the Federal
Service Tribunal -dated -26th. Tune, 2006 in letter and spirlt within a

.period Gf 15. days after receipt hereof and send compliance report to the} -

Reégistrar for our perusal i.nAChambe'ts. Copy of the same shall also Be
handed over to the re§p9ndent for information.” . ’

HB.I/ESSC

. zonscmnm L
. (Supeéme Court of Bakitanl
" Present: Nasir-ul- Mulk and Rhili Arif Hussaln, A
" JAMILA KHAT_OON and others-—Appellants
e Alé}x'WMAb and oth.cirs-.-:R:e‘_séanegts.._; a
- Civil Appeal No. ded on 11th November, 2

1854'of 2005, decidsd on 11th November, 2010. .

« i . - (On appeal from the judgmint dated 26-10-2005 of the Lahore "~
High Cout, Lahore, passed in C.R:No. 8550F2004)." ...~ L ke
. ' PRI R N b " comsequential relicf of possession alleging, therein that their predecessof-
" in-interest, - namely, Alim-ud-Din-son of ‘Rehmat “Afi Khax,-who-oa-

" Spacific Rellef Act (1 of 77 . "

el *d2iSuit" for declaration of title Limitation—Knowledge of

 mutation——Proof—Plaintiffs ‘assailed mutation of. land in question.in

- favour of defendants, -which was alteged to have been atested.on the

" basis of fraud-—-Judgments and decrees in favour of plaintiffs, jm:fséd ) :

" by ‘two' Courts below “were set aside by High Court in exercise: of
Y il furisdiction:=Validity~—~Plaingifs filed suit on 20:3-1989 for

" cancellation of allotment of land in qaiestion in favour of defendants on .

‘I 7-1?419564-Plaihﬁffs' ‘predecessor-in-interest, ¢xpired . sometime. in .- .

- somm -~

- Appeal dis;zﬁsscd; s

‘(Khiljt AL russaus, 4.7 .

" yedr, 1951, and sinee yar, 1951 6ll year, 1989, when“the-suit wai - * -

- filed, there was :nothing on the record to shoy. as ta what steps were - .
taken by. plaintiffs. for ‘the purpose. of protecting their interest, in - .

". . respect of land In question—NN0 dverment. was made as to how-and . .

: ‘when disputed mutation first came to the knowledge of plaintiffs-except
making & vague averment without ary particular as to when and haw -
plaintiffs came ‘to know about the ‘mutation -of land in question in .

fm{o’ar of defendants and what steps were taken by them to protect. their
_interest nor any particular, kad "been given if land in guestion was -

allotted to them and what they did fo take possession of the same and’

. * why they kept quiet for a period of 28 years—Plaintiffs not only failed

to prove that defendants had committed froud in inutation of land in .

" - question in their. favour.in year, 1956 and that the suit filed by . |
 plaintiffs qujguime.—,-Myt:jx’tiqu was effected on’ 17-12-1956 whereas .
suit for: canéellation- was filed in 20-9-1989, and .the same Wwas | . .

. hopeléssly barred by 'r‘fhw—-‘-ﬂ't_gh‘ Court had rightly dismissed the Suit:
Jfiled by ptqiqﬁﬂsé-ﬁg peal was dismissed.. [op. 225, 226]4, B&C- - .
.+ . Gul Zarin Kiyani, Senior Adyocate Supremis Court aid M.S."
Khattak, Advpgatgeongnqéogd for Appellants. "~ S -
VDE A Basxt Sedior’ v cate Supreme-C urt for lies;ipﬁc.lqﬁts.‘..

Date ‘of hearing: 11th No ember; 2010:
© . RKHILT ARIF HUSSAIN,. J.-This’ appeal under
185(2)(d)(e) -of the Constitution of the Islamic Republic of - Pakistan;’
1973, has been filed 2gainst the judgment and depree'dat,edaé-lo-zo'os
whereby-learned Single Judge in Chambers of the Labore High Court, ~
Lahore: has acceptéd the Civil Revision -No.855 of 2004 filed by the

e

"2 Biee fasts,of the chie mesassiy fof e decision’of the listéd ¢
appeal are that the appellants/plainitiffs filed a suit- for declaration with'

migration. from' India- to Pakistan filed his claim. Form ‘Noi7978 for-
altotment of land in liew of the-land owned by him'in India, ‘whereupon -
he was allotted land measuring’ 63 kanals. and .12, harlas in Kamoke, * -
“Tehsil and District Gujranwala. The said Alim-ud-Dig, predecessor-in- . -
_ ‘interest of ttie .appeliants/plaintiffs_died ‘on 5-4-1951. - The: appellants/,

_ plaintiffs approached for the first titne on 3-9-1984 and filed a review .
* petition whereby they called i’ question the mutation dated 17-12-1956
attested in favour of the respondents alleginig therein that the respondent

g N e, s ,‘A.-;A ~ M :
. . v « - L. . .

Cae’ T

. .r’e:spoi;dentg,md set aside. the judgments-and’ decrees passed.by the two -
». Courts below dismissing the suit filed by the‘appellants. ; .5~ 1; " .. T

3¢
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BEFORE NWKP STRVICE 'IRiBUNAL PESH AWAR

Sy o —m Ll |

115/2(’(‘-

~ Service AppealN of 2009 .

Abida Bibi D/O Muhammad Yousaf, A.T teacher, Government Girls Middle School

Banda Sahib Khan, Abbsttabad. R/O: H.No K-149, Banda Sappan, Near Shell Pump,

Havelian Road, Tehsil & District, Abbottabad.

v Appeliant

Versus

Executive District Officer (Schools & Literacy), Abbottabad, and 05 others.

-‘Respondents
SERVICE APPEAL
INDEX
1 S.No |{ DESCREPTION OF DOCUMENTS | ANNEXURES PAGE NO
] Memo, of Service Appeal V e 1to4
2 Certificate in respect of Appellant’s Service 3
Issued by Concerned Authority A '
3 Copy of Notiftcation Dated 07/08/1991, B 6 to 7
Issued by Finance Departiment
Copy of Notification Dated 11/08/ 1991 C : S toll
Issued by Finance Department :
4 Copy of the Judgment of .Supreme Court 12-to 14
Dated 19/07/2007 ,Passed in C P No 325, D
326 of 2007
) Copy of the Judgment of Supreme Court
Dated 29/01/2008 , in CRP No 2160f 2007 .
T . E M 15to 16
6 "t Copy of Order dated 26/02/2008, in respect
of (Mr: Rashid Igbal Khan Jadoon CT, F 17
GMS Tarhauna, Abbottabad) regarding 04 .
Advance Increments of MA/MSc
, Copy of Representation Dated 19/01/2009 G 18
8 - 1 Copy of Impugned order dated 11/02/2009 H 19
(Abida Bibi)

Appeliant in person

9
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BEFORE NWFP SERV ICE 1 RIBUNAL PESHAWAR

§ : :Lﬁé . //,_3/2..w<, 7
Service Appeal No: of 2009

Abida Bibi D/O Mubammad Yousaf, A.T teacher, Government Girls Middle School
~ Banda Sahib Khan, Abbottabad. R/O: H.No K-149, Banda Sappan, Nea: Shell Pump,

" Havelian Road, Tehsil & District, Abbottabad.

1y

Appellant.

Versus
Executive District Officer (Elementary & Secondary Education), Abbottabad.
District Coordination Officer, Abbottabad

District Accounts Officer, Abbottabad Abbottabad.

Director of (Elementary & Secondary Education) N.-W.F.P Peshawar.

Secretary to Govt of NNW.E.P (Elementary & Secondary Education) Deptt; Peshawar.

Secretary to Govt of N.W.F.P), Finaance Department: Peshawar.

Respondents

Appeal under Section 4 of NWFP Service Tribunal Act 1974,
against the impugned Order dated 11/02/2009, issued by respondent

. no 01 under Endst: No 3607-10, whereby appellant’s representation
dated 19/01/2009, For ar ant of 64 Four advance increments of M.A :
w. e. f 17/06/2001, aoamst AT post, with all back benefits on the
basis of Para 5(i)(c) of the Notification No FD (PRC) 1-1 /89 dated
11-08-1991 issued- by Respondent No 06 (Finance Department N.W.E.P,

Peshawar) and in pursuance of Judgments/Law passed by Supreme

Court of Pakistan, was refused/dismissed. M
) - I =

PRAYER
!

: | ‘

It is respectfully prayed before this Honourable Tribunal that the
instant appeal may graciously be accepted, impugned order dated
11/02/2009, issued by respondent No 01 issued under Endst: No 3607-10, may
be set aside and the appellant may be granted 04 advance increments of MA
w.e.f. 17/06/2001, with all back benefits

Respectfully Sheweth
FACTS BN
That appellant was appointed on 09/11/1994, as an A.T teacher in Education

Department as a trained teacher, Appellant already passed her Shahadatul Alamia

Examination (professional Islamic course of A. T post) before her service, thus her




"

2)

3)

4)

3

6)

2.

regular Service was also started from the date of her appointment against A. T post
(09/11/1994). Now a days appellant is working as A.T teacher, at GGMS Banda
Sahib Khan, District Abbottabad. A Certificate in this respect issued by concerned

authority is annexed as Annexure A.

That appellant fulfilled the requirements mentioned at para no 03 of the
Notification dated 07/08/1991, and was placed in BPS No 14 against A. T post w.
e. f. 09/11/1994 (date 'cljf appointment against AT post), on the .basis of
Notification Nc; FD(PRC)1-1/89 dated 07/08/1991, issued by Finance
Department, N.-W.F.P, Peshawar. Copy of said Notification No FD (PRC) 1-1/89
dated 07/08/1991 is Annexure B.

That appellant during her Service against A T post, passed her M. A examination

on 17/06/2001, and was entitled for Four (04) Advance Iijcrements with effect
from 17/06/2001 (date of passing M.A examination) in pursuance of Para 5 (i) (c)
of the Notification NoA FD(PRC)1-1/89 dated 11/08/1991, .issued by Finance
Department, N.W.F.P, Peshawar, but these (04) advance increments has not given
to the appellant by the resﬁ'ondents in their office routine, until now. Copy of said

Notification No FD (PRC) 1-1/89 is Annexure C.

.
N

That éppellant being teacher in Education Department was/is a member of Civil
Employees (BPS-i-]S) of the Provincial Government of N-W.F.P and was/is
entitled advance increments in pursuance of Notification 11/08/1991 referred
above, whose Para # 5, Clause ( c¢ ) caters for the grant of Four Advance
Increments M.A/M.Sc against A.T post because Prescribed Qualification of the
said post was/is also Shahadatul Alamia, So appellant was/is entitled the same and

Respondents did not give her Constitutional rights.

That now, In the Meanwhile, Honourable Supreme Court Of Pakistan has also

decided the same matters in CPLA No 525,526 of 2007 on 19/07/2007, and .

ultimately declared that teachers (appellant) in Education Department are also
Entitled for their Advanced Increments given in Para 5 (1) of Notification No
FD(PRC)1-1/89 Dated 11/08/1991 without any change/exceptlon Copy of

Supreme Court judgment is annexed as Annexure D. . . ﬁ

That Honourable Supreme Court of Pakistan has been pleased to dismiss the Civil
Review Petitions No 216 & 217 of 2007, filed by Finance Department, N.W.F.P,
Peshawar, on 29/01/2608, which were. filed against the judgment, dated
19/07/2007, passed in C.P.L.A No 525 & 526 of 2007, and now the matters of

G/



3 2
>

Advance Increments attained its finality and there is no way before the

respondents to withhold/deny the rights of appellant. Copy of Supreme Court

judgment passed in C.R.P No 216 & 217 of 2007 is annexed as Annexure E.

N

7)  That the petitioner of C.P.L.A. No 525 of 2007 (Mr: Rashid Iqbal Kban CT, GMS
Tarhana, Abbottabad) has now been received his 04 Advance Increments of
M.A/M.Sc with effect from its qualifying date, i.e. 15/09/1997, through an order
issued on 26/02/2008, by'the Education Department, in compliance of the
Judgments of Honourable Supreme Court of Pakistan, dated 19/07/2007 &
29/01/2008, paésed in CPLA No 525/2007 & CRP No 216/2007. Copy of Order
ddted 26/02/2008, of 04 Advance Increments of MA/MSc is annexed as

Annexure F.,

8) That when the above Judgments of the Supreme Court dated 19/07/2007 &
29/01/2008, and above order of Education Department dated 26/02/2008
(Annexure F) came into the notice of appellant, in the light of the same, She
submitted his departmental representatioﬁ to respondeﬁt no I on 19/01/2009,
which was reﬁ;sed/disﬁﬁssed by the responden.t no 01, on 11/02/2009 and
final/dismissal order(lmpl'lg'ned Order) was issued undAer Endst No 3607-10. Copy

of representation is annexed as Annexure G, and Impugned order is annexed

as Annexure H, Hence this appeal inters — alia on the following ground, and ;

appellant’s appeal is within 30 days from the refusal/dismissal of his departmental

representation.

Grounds

a)  That the impugned order dated 11/02/2009, passed by réspoudcnt no 01 on appellant’s
representation dated 19/01/2009 is arbitrary, unjust, and against all the norms of Jjustice and

equity. Hence liable to sct aside. ' : . !

b}  That the impugned order dated 11/02/2009, is-against law, facts of the case, also against
letter and spirit of the Ju,dgmehtsi of Honourable Supreme Court of Pakistan dated
19/07/2007 passed in CPLA No 525,526 of 2007 and also dated 29/01/2008 in Civil

Review Pétition No2l6 & 2f 7 of 2007. : Z ‘ ﬁwﬂ

¢). That the Policy contained in Notification/Circular dated 11/08/199] at its Para 5 wasfis
passed by N.W.F.P Provincial Assembly in their Budget Session 1991-92 and then Hon, le

Govemor approved the same and Finance Department issued the said Circular after

“completing the legal requirements. [



d)

€)

g).

h). :

i).

.

That all the Respondents nsither have power nor any j urisdiction to change, withheld/deny
the Government Policy contained in Circular/Notification dated 11/08/1991 and canhat

apply according to their own wishes and whims against the said policy.

That the action of respondents in refusing the grant of advance increments to the appellant

on the basis of Circular dared 11/08/ 1991, violated the Article 25,189 190 of the
Constitution, as petitioner of CPLA (Mr: Rashid Igbal Khan) has got his same relief of 04

advance increments of MA/MSec.

That the said Circnlar (Annexure C) wasfis issued for Civil Provipcial Employces of
N.WFP (BPS-1-15) and appellant being teacher(Education Department) falls under the

same and fully entitled for the relief of Advanced Increments along with back benefits as

claimed by him.

That the case of appellant is the same nature in pursuance of Para 5 (i) of Notification,

which was decided by Supreme Court of Pakistan on 19/07/2007 passed in CPLA No
525,526 of 2007 (Annexure D).

" That there is now no dispute available in the. case of appellant as Honorable Supreme Court

of Pakistan has decided all the disputed matters involved in the instant appeal on

1 19/07/2007 .

That appellant’s service appeal is maintainable and appellant’s post is/was BT and .

prescribed qualification of the A.T post was/is Shahadatul Alamia, appellant is now
working in BPS # 15 against A.T post and Instant Case falls uncler' Para 3(1)(c) of the
Circular dated 11/08/1991(Annexure C)

It is therefore respectfully prayed that while setting aside impugned order dated .

11/02/2009 approved/issued by respondent no 01, and appellant’s appeal may kindly be
accepted and 04 advance increments of M.A against C.T post w.e.f. 17/06/2001, along with

all back benefits may graciously be granted to the appellant in the interest of justice.

Y

5
(Alida Bibi)
Appellant in person

Affidavit

1 do here by affirm on oath that contents of instant appeal is correct and true according 10

my best knowledge and belief and nothing has been suppressed from this Honourable Tubgnal

and this instant appeal is first appeal & same nature of any other appeal ; hot pm foru

Honourable Tribunal

/1

(Abida Bibi)
DEPONENT
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CERTIFICATE

Certified That Miss Abida Bibi D/O Muhammat\l Yousaf,

AN

. A.T teacher, Govemment Gu Is Middle School Banda Sahib

Khan, Abboettabad. R/O: H, No K-149, Banda Sappan, Near

Shell Pump, Havelmn Road, Tehsil & District, Abbottabad,

is a permanent School teacher in this SchooVInstitution,

- Her date of Ist appointment is 09/11/1994 against A.T post, -

as g _tnjainedl tezicher. 'She passed her A.T Islamu
Profesﬁona] E\ammatlon before her Ser "vice and bemo AT
she was placed in BF'S No 14 on 09/1 171994 (date of her
dppointmeﬁt}. She passed her M.A examin’aﬁon against AT
post on 17/06/2001. At present she is Worlu'ng against A, T

post in BPS No 15.

HEAD MISTRESS
. Govern. nent Girls Middie School

Banda Sahjb I\han Abbottabad.




- e wn mo v om

A;N: o 22 : .‘ __,%<;l: ' | ;7 g' 4'5.

2 3 S - i

4;' ‘Secondary school 11 the present and fubure Secondgry school
teachers. . : teachers wikh prescribed qualification. under |

The advance increments sanctioped by Finance Department vide
para $9“of'its Batter No: FD(SR;ﬁ)'4«67782' dated: 24.08.1983% will
not be admissible on acquiring / poSéessing- quelifications for - I
which higher pay scales are being sanctioned through th{s notification. i

. Epndst No: FD(PRC) 1-1/89

& copy is forwarded to ths accountant General, N,W.F.P Peshowar K
for Information ard necessary action. -

Endst No: FD(PRCY 1-1/89 ' - Dated Peshawar the 7th August, 1991
A ‘copy is rgrwafaed‘to .

1q:

2.

3.
4.
>5s
(SN
7
8.

"~ ALl pistpict Accounts.Officers, _ ¢Z;de.
ALl the Distriot Eductions Officer A

CAlL Depuﬁy Goﬁmissioners/?oliticai &genté / District apd

ALl othar teachers who do possess Higher
qualification- shall continue getting existing
Pay scale with Selection Grade accordingly o i

' However, the Higher Scale/Grade allowed %o
these will be personal to them and the
inter-gse- seniority will remain intact.

the rules shall be placed in BPS-16 with
1/%rd  in gelectiom Grade BPS~17. .

- .

8%/ x = x

SECRETARY TO GOVERMMENT OF
NORTH WEST FRONTIER PROVIDE
- -FIMANE DEPARTMENT.

. Dated Peshawar fhe'?th August, 1991,

"
N

s&/ix. x X
. (GHULAM DASTGIR AEHTAR )

Deputy Secretary(Regulation)
Finanace Department.

All Adwinistrative Secrétaries to Govt of N.W.F.P.
#11 comnissioners of Divisions in W.W.F,P S

Secretary to the Govt of N.W.F.P

Reéistiér“Peshawar High CGourt.
Reglstrar gervice Tribunal N, W.F.P

session Judges in N.W.F,P -

ad/ x- x X _ -

(GHULAM; DASTGIR ARKHTAR )

Deputy Secretary (Regulation)
Fl@/ ce Department,

/ X}’

_' ,'(;/1»_
/[\\%”’ |



3O Depurh: rer PdiMT
e - i copy oFf Finance Depurbmend.Goveramen
- . circular letter No.ED(FRC)1-1/89,dated 11th
: Auguetl ,1991 addrenred to all the pdminlstrative
Seorot:t:ea in HWFP and othera,
- i, :

arlovo

Subjeot i~ REVISION OF BASIO PA\ SGALPS AND
FRINGE BENEP]TS OF CIVIL EMPLOYERS
(BPS-1-15)0F THE P?OVINCIAL
ggyr11mzmr(1991)

Sirv,

I am direated Ln refer to the aubject
nobed sbove end to say that the Governor,HWPP hag .
L : been plenged to sanclion Revigion of .the Baulo Puv
Soales for the Provincial Civil Servnnts(q S-1- 15)
as deLa!1ed in the fo‘loW1ng paragrapha:—

20 - BASIC _PAY SCALES: -

re—

. o The existiig,modified and revised. Pay
' ’ uoales are detailed in the aunexure to this letter.
- The revised pay scaleg aball replace the Bagid Pay -
- Sceled 1987 and shall be effeoblve from the Ist Junc
1991 : ! '

3. INITIAL FYXATION OF PAY..

1)The 1n1L1a1 pay of the existing employees who

have been iu. GJVGanCUt Service gince before
the Tet June,1991,shall f£irst be fixed in
the modified sca Je at the gtage havivg the"
game pay or if there ig no such gl age at
the next higher steze.Théereafter the pay
ghall be fixed in the Revised Pay Scale
"on point to point bagigh leeoal the
stage in the relevant revised basic ray

: ecale which ig as many stiages . above Lhe

o gtege occupied by him above the mlu:mum
of thL mod ified b1$1P scales, )

ii)In the oase of those emp]ovcp whose : 'W

pay i3 fixed in the revised soale at.a

@ . gtage which zdves less than Re.100/- :
AYY: . oreage in pay of May,1991 % minimum - ° |

4 e lngrease of Rs.100/-in pay over May,1991 -

: : - level,would be allowed aiad thereafter A
. , pay Iixed al the corre ,punr]nm ’J‘f."l{" ‘ : ﬂ

equal to - Shisg pay or if there iz no such

stage at the next higher. stage.The peay:,
fization formula has been illuququd
thraugh oxumplcs L,IT & 11T in Appendix.

itt) The annual 11crcn0nb shiall conlinue Lo be. f
admigsible dub]eoL to the existing. = 7 N
‘conditions on the Isi oF ‘Dec emben each vear"

1v)The increases allowed ano 1- 7Ll958 ag
dethled anow shnll” ce se fo be admlss¢b1e
from 71— 1991.—. .

- - - n) Indexed pav Sﬂnchnonod ‘vide ﬂ?kﬂnce'
‘ Department r]rculqr NOFPD(PL001 ﬁ/g’
dated f4~-Gm 19\f8ﬁ

Cbntdﬁcr;éZé,
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b) idhoc incleasse of 5% of pay
cancticned vide circular: ‘
honFD(PRQ)1~3/85,dated 12-1-1590.,

Adhoc increase of 10% ganct ioned
‘vide Findnce Department circular
No:FD(PRC)1-3/89 daled 29-7-1990.

o
R

d) Dearness Allowance of Re.200/-P. M. -
- : ganclioned vide Finance Department .
» : ¢ircular No.IPD(PRC)1-3/89,dated
’ 15~1-1991,

.- 4. ITXATION OF PAY ON PROMOTION.

_ . poet/scale botore the Introduction of o
"~ these scale pay of the employee conderned -

in the revieed scalec itay be fixed snd so
enhanced that it would not be_less than
the pay that would have been admisgible
to him if his promotion to the higher
post/gcale had tuken placed after the
mtrodustion of these scales.

1)In cases of promotion Trom a lowsr to higher

ii)Government employeey who are alliowed
selection grade shall be granted one
premature increment Trom 1-6-1991.
T ag is allowed in the cage of pr)mﬁﬁiona

"5 GRAHCL‘ QR ADVN;‘?.C'E INCREMENDTS 70 O:E‘li‘_'['cg:]fﬁll S POR
; POSSESSING/ ATTAINING HICHER ETUCATIONAT :
h ' QUALIRICATION, ‘ : -

é§% . ovdy Prom 1-6-1991 onwards mdvance inoe rement s
= shall be ollowed withoul Lhe condilion of

the Second Divigion to the officialz in

BP3-1-15 rox possessing o s quiring higher

educational qualifications over ang above .

preseribed qualifications in the relevant .

recriaitment Rules to the extent given below; -
N N :

TR N e et e et e maomme R,

No.of Advonce increments fou obtaining.
Habydc . Mo /386, Bab/Bego. M. A /M, 0

i) Where fhe prescribed 2 ' q 6 g
d{ ?uﬂlification in '
_ Now~Mairio .

A
-
[oxt

o

Qb b)where “he prescribed Hil1.,
\u -qualification is

. f\ Matric. : : _ SR

'&1

cJwbere the prescribed NiJ. . Hil. . 2
qualification is w, a4/ ;
:E‘-;SC- :
d)Where the prescrived  Niy, Hil. Wil. 2
. quelification is B.A./ : .. : ‘
Bisc. )
- The advance inc roment already sllowed in ﬁermé

ol Paﬁa—ﬁ(m)of Tinance Departniont ' 5 Lot e o PD(PRC) 1-1/87
Vol-YITY ,dated 22-7-19B7 wowld be doubled From 1-6-1991.

P A T~



; l - .
ii)7The advanse dincrements ghall he allowe@ .
at the tinle of reecruitment of acquisition

of higher qualification whiichever .is later. -
In cases where the employee is slready,
at the maximum of the scale,he may be .-
allowed the number of advance increments -
Terond tha ooxioue of the genle as persomal
. pay to be shsorbed at the time of his-

- moveover/promotion,. Thoege employees who

hz2d acquired higher qualificatiog in -

3rd Division prioxr 9 1~6~1991 ‘and were

not grented odvance increment's carlier.

* wmddhmmeﬁmﬂ1b€almwm.MWmme
mervement s with eflect from 1-6-3991 .,

6. MOVE--QVER.
The concession of Move-oveyr ghall be available
fron 1=6-1991 onwards +o thoge who are enjoing -

gelection grade. - )

T SPBCIAL PAYS.

The exislbing Special Pay admissible to
vavrieous caltegoriea of Bersonal Aasigtauts in

BPS-15 shall be r vised fron 196-1991 as undexi.

K

NAME OF POST, . EXISTING RS.  REVISED RS,
PIR MONTH. - PER.MON I,

Poboto Minister. 1G0 : ' 150 -

P.ato Chief.Secretary/
Addl: Chief Secretary/ . ' R
Secretaries/ AdQit ional ' .v/}’

Secretariles, 75 . 120
8. TEACHLHG ALIOWICE,

The existing rate oT teaching allowances
admiasible %o qualified teachers of High Schools

who teach Science sub ject g of"Physica,Chemiatrj;Biblogy[

and Mathematiecs and Junior Inétruct&{m‘in Poly

Ve

echnic shall be anhenced ag under:—

- a)Por High Schiool Seience Fram 100/ -P. M.

Teonhers, _ to Re.200/-PM. g
~b)Por Junioxr Inglruct tra Mrom Re.100/ 1., - -
, ]

i Paly-teclinic who to Re.,200/-P.M.
pogsess Technical - - o
Teachers Diploms.

Ie - MEDICAL ALLOWANGE. o

The exiating rate oflmédical hllbwaﬁcef&f o
Ra.50/~P.W. admigsible to thé:employeéé in BPSﬁiHISLL.ftf

shall be enhance to RaaGO/—?nM¢ - Contd.,. 4/~ .

R Y
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10, a) MESSIH /DIBT ALTOWANCE.
R T e existing rate of megsing/diet

_ allowanée for Nurging Gadfo(below-BPSf16ishall_be
enhancéd from Ry.300/~ 4o Ra.500/-., O

B)UNIFORN 4110w cp,

The existing rate of wiform allowance

o + Fox Nursing Cadﬁe(below BPS-16)ahall pe enhancud
, Trom Rs.125/= PiM. to Re.150/_p. i

¢ NIGHE DUTY ALLONARCE

S he Night Duty Allowmmce shail be
admissible as under: . :

: i)Forvasistmnta/clerks‘ <+ «Ra,.8/~per night,
S . ii)For Staff Car Drivers/ A '

L Degpateh Riders. ¢+-R94/“per night.

2 iii) For:Naib Qasid. «+«Rs.3/50 per night.

d)WASHING GHANT/ﬂiLOWANGE ADMISSTIBLE
20 _LIVERIED STAlP,

T e e et v, ——rima

The‘gxiA*ing rateg of Woslting qrant/

AllowanQe~ahullAbe enhanced fron Ra.25/~per month

toVRs.30/~per montht

©)CONVEYANCE CHARGES wop LATE SITLTNG '
AVLER OFFICE HOURS. N {7

) The; ¢xir. ing rates of Conveyance Charge:s
admissible to employeea in BPS 1 %o TG(NonuGazettedD
-ahgllvbé‘enhanced ag undey;— ‘ Afl '
1)ON_ WORIKING Days. ;
- Por officials in Bry 1-2.  Tyo Rg.3.50 per day
Jo Es.4.50 pex day.

- TFor officials in Brs 3-15  TProm Rg.4.50 per dry
- B-16(Non-Gazetted) . o Re.5.50 perp day
. For:officials in BPS -2, From Rs.4, 50 per day
T : to Rﬂ- 50‘50 pel‘ clay-o

. .

- Tor officials in BPS 3-15 FProm Rg.7,00 per.day
. B-16Won Gasetted). to Re.8¢00 per day.

Your obedient gervant

' sa/ <

‘ : (GHULAM DASTAGIR AKHD
: DEPUTY SECRETARY (REG: )

i TINANCE DEP AR TMENT,




In the Sujirgme Court of Pakistan -
(Appellate Jurisdiction)

Present: I
Mr -Justice Rana Bhagwandas ACT-
Mr. Justice Sardar Muhammad R'T’Zﬂ Khan

C.P,L.A No.525 of 2007

(On appcal from judpment of NWEP Service ‘Tribunal, Peshawar
dated 24.4.2007 passed in Service Appeal No.498 ol 2006)

vy

Rashid Iqbal Khan _ _ N

Petitioner
Versus '
District Coordination Officer, Abbottabad & others : .
A Respondents
Petitioner: ' Rashid Igbal Khan, in person ~ *«

Tor the respondents: Sardar Shaukat Hayat Khan,
o Sdditional Advoscate General, NWFP

LI L.A No.526 0£ 2007 -

(On appeal from judgment of NWIP Service Tribunal, Peshawar
dated 24.4.2007 passed in Service Appeal No.499 of 2006)

; 4 Muhammad Haroon Qureshi _
o ~ Petitioner
)(, . ) - Versus : ' Co
District Coordination Officer, Abbottabad & others : B
: . _ Respondents
}\ Petitioncr: ] Mubammad Haroon chshl in pchon
- For the respondents: . Sardar Shaukat Hayat Khan,

Additional Advocate General, NWFP
Date of hearing: 19,7..20‘07

~Judgment

Rana Bhagwiandas, ACJ — Sele grievance of the petitioners
"™} before the NWEP Service Tiibunal (hereinaflter referred to as the Tribunal)

appears to be that afler induction in BPS-14 as Elementary School Teachers,

471 of Fal: iar W1 tetms of NWFP Government Circular dated 7.8.1991 (hcy arc entitled to-
A ATAR

preme,
/‘ﬁé'
/Rur advance incroments in terms of NWEFP Govemmcm ciréular Jetler

\%N/%?' No.FD(PRC)1- 1/89 dated 11.8.1991 on acquumg higher qualification

IVA/MSC They have been non-suited by the Tribunal vxde judgment dated

R



C.P.L.aA Nos.525 & 526 of 2007

24.4.2007 on the premise that they had been p]accc.{ in higher grade & BPS-
14 on acquiring BA/BSc Sccond Division in terms of Finance Division
circular letter No.FD(PRC)1-1/89 dated 7.8.1991, therefore, the prov.isions of
circular letter dated 11.8.1991 issued by the Finance Department would not be
applicablé to teachers. Tribunal has expressed the view that this circular would
be applicabie olllly to mim;sterial staff, as such, the petitioners were not entitled

to the relief claimed by thiem. Pelitioners being aggrieved seek leave 1o appeal.

2. We have heard u‘l(‘ petitioners, who argued lhut case in person
vVhClC"lS leamed Adc’utlonal Advocate General, NWFEP has a])pedlcd on Court
notice issued to the 1‘espond¢n_ts.' With the assistance of _leamecl Additional
Advocate General, we have éxamirmd 613th the circulars, which do not exclude
the ieachers in the Educatio-u_ Dc‘pa&mmn from the':.bcnefits acc-:ruing, out of
pircu]ar Ietter dated 11.8.1991, as on its plajl; reading it applies to all civil

;%* /> servants in BPS I to 15 serving under the Provincicl Government. Para 5 of

k\@ the said circular provides mechanism for grant of advance increments o

IA I, . officials {or possessing/attaining higher educational qualifi c';_at}'on | Para 5,

clause (¢) catens fox the grant of four advance mcrcmunts an 'utamm;:,

I MA/MSc where prescribed qualification is I‘A/FSc It would be secn. that the

petitioners - were placed in 3S-14 by reason oFf havmg acqmred the
qué]iﬁ_cation of BA/BSc, Second Division which is . the prescribed
qlua].iﬁca.tiou for the post of Elementary School Teachgr. It is not the case of
respondent-Government that the petitioners have already ~drawn advance

!
wicrements on-acquiring higher qualification of MA/MSc.

G

Learned Additional Advocate General altempted tJ argue that in

view of the higher scalc granted to Elementary School Teachers in pursuance

of the circular letter dated 7.8.1991, which was personal to them, the



|

CP.L.ANos.525 & 526 of 2007

petitioners would not be entifled to the incentive of advance increments

' contemplated by circular letter dated 11.8.1991 but he is unable to cite any

principle of law or authority for placing this interpretation. We find that, while
circular letter dated 7.8.199] exclusively deals with the scales of pay of school
teachers in different categorics, circular letter dated 11.8. 1991 prTQides forthe

revision’ of basic pay scalesand grant of annual incrememts and advance

increments for ajl Provincial civil servants in NWFP without‘any exception. -

Since the teachers or the employees in Education Depzu tment have never been

c‘{pl essly or impliedly excluded from the operation of the circular letter, view
I

taken by the Tribupal being cironeous cavnot be sustained at law. In \faul

suffers from clear miacomepimu of law and misconstruction of the circuiar

letter (supra).

3. ' For the aforesaid facts, circumstances and reasons, we are of the

considered view that the Tribunal commiited a serious error of law, therefore,

the impugned Judgment is liable to be sot aside. Consequently, we Eonvert

7 ':“;"\gl&ﬂéfymg MA/MSc exam.

?n-. kY

‘15

.- ¥ ;’f(r? -

these petitions into appeals and, on acceptance, declare that the petll[oncm

"""‘-‘vould be eatitled 1o four ad\ ‘aitce increments with effect from (he date of

'y ".

/ /7///,5,. A

SuprsRts Gauey b Pl ::;u-'m
M HELANMAD LD

Isldmabad g
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IV OO0 SUPRITVR. (‘OURT ox PAKE‘S‘TAN

(REVIEW/ORY GI NAL J URESDICTIO N)

Prosm .

MR. JUSTICE MUI[AI\iI\iAD NA'\’S’A& ABBAST

MR. JUSTICE MUI[AMETAD QAIM JAN KHAN
DIR JUSHCL ]\’IOIIAMI\iAD MOOSA 1% LEGI-IARI

C.R.E. NO.& 216 & 217/2007 in C.I'. NOs. 525 & 526/2007 s N

" (On review lrom fhe Judgmeni dated 19.7.2007 passed in C.A, Nos, 150 1504

& 1505/2007)

- Secrelary to Govt. of NW.XP. Finance Department, Peshawar

-.Pelitioner tin boin cascs)
VYersus

- Respondenls (in c. RP No. 216/g7)
.. Respondents {in C.R.P. No. 21707}

Rasghid Iqbal Khan alld others
Mubammad {aroon Qureshi and olhers

CRLO. 1’ NOs, 66 & 67/20(111]\1 C.A. NOs. 1504 & 1505/20{17 -

Rashid Iqbul iChan
Muhainiad Haroon Qureshi

Pelllloncr (in Crl.O.P. No, G607}
...Pelitioner (in C11.0.P. No. 67/07)

Velsus )

Dlslucl Comdmahon Officer, Abboltubad and others
- Respondents (i bon cases)

For lhc.l’cliiioncr “Sardar Shaukat Hayat, Ad(il.f\.G. N.W.EP
{in C.ILI. Nos. 216 & 217/07) . L

For the Pelitioners.

In Person
{in Cyl.O.P. 66 & 67/07) 0
Forthe Responrlcnls - N.R. -

(in CALP. Nos. 215 &zmo/) "

For the RcSpondenis' Savdar Shmlcal lIay'lt Addl AGNWED

(in C1L.0Q:P, Gﬁ 8 67/07)
Date of hearing - 8 " 29.4.2008

ORDIER _
.mt)r-mi\mm NAWAZ A'BBASI Ji- The lcumcd Addl.

Advocutc General has conlcndcd llmt lh:s Cowut wlult' intemreting tlie cnculars in - -

- qucsnon has taken a view: con{rm)r fo the conccl legal posmon accmdmg to which

puvalemspamlmnb wcrc not eniltle(l te the benefit of advance § mcremems Weare
aﬁald the leamed AddLA.G. mstcad ofpomlmg out Bny wistake of law and fact

i the judgmcnl made an alt‘cmpt to re-open the case on merils, The scope of

JA A i ::‘Fl “-Jﬂ,} . ) ) '
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review is very limited and the potinls :Llreacly cmmdmed in the _]udamenl undcx

review cannot be ajlowed to be re-agitated in yreview junsdlcuon Thesc review

petitions beiiig without ary substance are nccorclmgly dismissed.

CrLO.F. Nos. 66 & 67/2007 .

- The leerned  AddLA.G. has given  an undenakmg for-
nnplcmcni'llmn of liie judgment oI' ltus Court within a pmmd of two weeks' zmd in
view lhmcof lhm cmrunal OIIElH:ll is d:cpnsed of with the direction that the

Juclgmcnl should be ll‘l'lplcllll.nlltl i letter and spitit within two weeks under

.- :mluna(;qu'lo..l_{Lcchistrar'o('lhis Cuur{.--——- _
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} OFFICE OF THE EXECUTIVE DISTRICT OFFICER (SCH: & LITHABBOTTABAD,

ORDER

In pursuance of the Judgment dated 19.07.2007, passed in CPLA No.525 & 526 of 2007, and
Judgment dated 29.01.2008, passed in Criminal Original Petition No 66 & 67 of 2007, also
passed in C.R.P No 216 & 217 of 2007, Pronounced by the Honourable Supreme Court of
Pakistan, and on the basis of Para 5 ( I )( ¢ ) of the Notification No FD{PRC)1-1/89 dated
11:08.1991, Sanction is hereby accorded to grant of 04 Advance Increments in respect of the
following teachers on passing M.A/MSc Examination and relevant dates noted against their

names.
L ] . .
S.No_ Name/Father Name & School Date of passing [M,A/MSQIGrant of 4 Adv: Tncs:
. ‘ 1) Rashid Igbal Khan S/O Shamraiz Khan 15-09-1997

C.T , GMS Tarhana; Abbottabad.

2) Muhammad Haroon Qureshi 5/0 Masood 17-09-1938
ur Rehman(ExC.T,GMS, Tarhana) .
Subject Specialist, GHSS Bahali, Mansela.

Note 1) Necéssary Entries to this effect should be made in their Service bogl/office record.
2) Auarears due to the Appointment should be drawn and disbursed to them.

(Syed Bashir Hussain Shah}‘
Executive District Officer (Schools & Literacy)
ABBOTTABAD.

""1 "g‘(:\,—( {

Endst.No / C.T Male/Advance Incr: Estt: Branch A.Abad, Dated
Copy forwarded for information and n/action to the

g ol

2
(

1) Registrar - Supreme Court Of Pakistan, ISLAMABAD, with reference to - Order dated
29.01.2008, passed by Supreme Court in Cr: Org: Ptn No 66 & 67 of 2007
2) Advocate General N.W.F.P, Peshawar. . ;
3) Secretary to Govt: of NWFP, Finance Department, Peshawar.
- 4) Secretary to Govt: of NWFP, (School & Literacy) Dcpamnent Peshawar.
5) Direstor, (School & Literacy) Departinent Peshawar.
6) Distiict Coordination Officer Abbottabad w/r to his letter No 203;@-203}3 dated 19.02.2008.
7) District Accounts Officer Abbottabad.
'8) Accountant General N.W.F.P, Peshawar. -
9) Distiict Officer (S & L) Male Abbottabad with the direction to implement the Judgmem afier
vertfication of documents. :
10) Head Master, GMS Tarhana, Abbottabad. - ' T
11) Budget & Accounts Officer Local Office.
12) Concemned Teacher Rashid Igbal Khan & Muhammad Haroon Qureshi.
13) Office Order file

57 .
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) Exccuuvc District Ofﬁcer
. /[K/é' 4 /é - (Schopls & Literacy)

ABBOTTABAD..
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“Sir,

The Executive District Officer,
(Elementary and Secondary Education)
Abbottabad. . R

REPRESENTATION FOR SANCTION/GRANT OF FOUR (4) ADVANCE
INCREMENTS OF M.A w . e . f. 17/06/2001 (date of passing M.A) against A.T
post WITH ALL BACK BENEFITS UNDER THE PARA 5 () (c) OF
NOTIFICATION NO FD (PRC)1-1/89 DATED 11-08-91, ISSUED BY THE
GOVT OF N.W.E.P, FINANCE DEPARTMENT, PESHAWAR & THE
JUDGMENTS OF HONOURABLE SUPREME COURT OF PAKISTAN
DATED 19-07-2007, 29-01-2008 PASSED IN C.P No 525 OF 2007, and CRP No

216 of 2007. :

The submissions of the applicant are as under;

1) That applicant was appointed in Education Department on 09/11/1994 against AT
post as a trained teacher, she passed her Islamic professional Course before her
Service, thus her regular service was also been started from the date of her taking
over charge against AT post and was placed in BPS No 14 from the date of her

. appointment (09/11/1994), now she is working against A.T post in BPS No 15,

2) That applicant during her service, passed her MA Examination on 26/06/2000, and
is/was entitled for 04 advance increments w.e.f. 17/06/200] against A.T post, but
theése increments were not given to the applicant uatil now, in pursuance of Para 5

. (1) (c) of the Notification NO, FD(PRC)1-1/89 dated 11-08-1991, issued by the
Govt of NWFP, Finance Department, Peshawar. =

3) That there is now no dispute available in the case of appellant as Honourable
Supreme Court of Pakistan has decided all the disputed matters involved in the
Instant application on 19/07/2007 in CPLA No 525 of 2007 and on 29/0 1/2008.by

- deciding Civil Review Petition No 216 of 2007, and petitioner of said cases (Mir
Rashid Igbal Khan C. T teacher) has also got his advance increments along with his
arrears and now is taking his increments regularly. ’ :

4) That applicant’s application is maintainable and applicant’s post is AT and
prescribed qualification of her A.T post is Islamic professional Course equal to
F.A/FSc, Instant Case falls under Para 5(1) (c) of the Circular dated 11/08/ 1991,
and applicant was/is entitied of 04 increments of MA w.ef 17/06/2001.

In the light of above mentioned notification and Law, it is therefore, requested

.. that Four (04) advance increntents of Ma w.ef due date, i.e. 17/06/2001, along

with alt back benefits, may kindly be sanctioned/granted to the applicant.

i
Dated 19/01/2003) @
. A D;V
Abida Bibi D/O ij[}uhammad Yousaf,
AT teacher, Government Girls Middie
Schicol Banda Sahib Khan,
Abbettabad. R/C: H.Ng K-149, Banda
Sappan, Near Shell Pump, Havelian
Road, Tehsii & BDistrict, Abbettabad.
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H Khailda Bibi d/o Muhammad Yousaf
CT GGMS Mohamdai Abbottabad
2 i‘x!\é’h‘- Whi die By 1-"("‘“7!]"
AT an Abboilabad
3 Ghiazala bm- \l,.; hluliamuniad Y a-:,ub
CT GGMS Naroja Abhottabad
4 Rubina Shaheen d/c Qslandar Khan )

{Ex-PTCY CT CGMS Imgn()m Abbhottabad

SUBECT:- . REPRESENTATION FOR SANCTION/G :
INCREMENTS * OF MA AGAINST CT & AT P()ST ANt ;-‘a_;é,i ey
ADVANCE INCREMENT OF B.A AGAINST PTC POST W T ALL BACK
BENEFITS, UNDER THE PARA 5 (1) { ) & (C ) OF NOVIFICA T 1
(PRC) 1-1/89 DATED 100891, ISSUED BY THE FV 2
F}’w‘f\l'“L Dfi’/"‘*i‘q’:!‘“ “t"zn‘\:’qh o THE {hn

COURT OF PAKISTAN DAT

';h ”()( 17 {"i’i"

ol

henion-

o,

Your ap 30*11&1& phctions o sbove said Advance  Incrercnt  ag iighior

qualitication cannot be considered by tbi's Department as the Incraments allowend by tae
: Y

Honourable Court will be allowad o mo:.e who appealed | before the said forum 4 g o

Dep rartment allowed accordmgiy

Executive Disgrict ¢ RE TN
{Ele: & Sac: Cdu) Alibar
et
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" EgORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR,
- ‘ . . . o - <L :
Setvice Appeal No.486/2015 z
Abida Bibi (AT), Abbottabad. ’
: : : Appellant
VERSUS : '

1. Government of Khyber Pakhtunkhwa through Secretary,

Finance Department, Peshawar. :

2. Accountant General, Khyber Pakhtunkhwa, Peshawar. |

3. District Comptroller of Accounts, Abbottabad. : : g

4. District Education Officer(Female), E&S Education, Abbottabad. - :

5. - Government of Khyber Pakhtunkhwa through Secretary : o '

(Elementary & Sccondary Education Department), Peshawar. ‘
: - Resp_onde_nts
PARAWISE COMMENTS ON BEHALF QF RESPONDENT NO.01
Respectfully Sheweth
Preliminary Objections:

1) That the appellant has no cause of action.

11) * That the appellant has no locus standi.

1id) That the appeal in hand having no merits is not maintainable.

iv)  That appeal is time bafred.

V) This Honourable Tribunal lacks jurisdiction to entertain the appeal.

vi) That the appeal is bad for mis-joinder and non-joinder of necessaty parties.

vil)  That under the cessation of advance increment on hlgher educational qualification Act No.IX

© 0f 2012, claim of the Appellant stood abated. (
Facts :
1. Relates to Service record of the appellant and Coutt record, hence need not comments.
: 2. Subject to Proof. ‘ .
3. Incorrect: ~Finance Department issued letter dated15.12.2010, containing directions that recovery
. may be made from those teachers/employees who have availed extra advance ; increments invalidly
) -over and ‘above their entitlement on academic qualification. Thi$ issue of availing extra advance
increments over & above the entitlement was also agitated and examined thorcughly by the
Accountant General Office (Pay Fixation Party) vide letter No.PFP / R.B.S.2011/DIK/2014-
) 15/248 dated 10.12.2014(Annex-I). The position emerged therein was also shared with Law
. Department  vide  Finance  Department  letter ~ No.FD(SOSR-1)2-123/2015  dated
a 01.0922015(Annex-IT) with the request for their views on legal position of the case. Thereafter, .
= Law Department vide letter No.SO(OP-II)/LD/5-7/2012-Vol-11/21708-09 dated 16.09.2015
"!‘ (Annex-IIT) has confirmed that Finance Department letter dated 15.12.2010 with regard to the
sy recovery of extra advanceé increments/invalid implementation is correct and such implementation
~was declared invalid. Hence recovery was ordered to be effected from those teachers/employees  \';
who have availed more advance mcrements over and above their cntitlement on academic ;
qualification (Annex-1V).

4. Subject to proof. However, it is clatified that Finance Department issued letter dated 15.12.2010
containing directions that recovery may be made from those teachers/employees who have availed -
extra advance increments invalidly over & above their entitlement on academic qualification. -
Accordingly Respondent No.03 has rightly deducted/recovered 02 advance increments out of 04; :

. etroneously allowed to any teacher/appellant. ‘ : N :f

5. Need no comments by Respondent No.01. . - t, o

' . Cont’d Next Page:=(2) .-~
Before. STJPC - A A
‘Q.\z’:‘ - -
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. Grounds:

(=) Needs no comments by Respondent No.1. ' '

(b) Incorrect Action taken by Respondent No.01 is not against ‘the ]udgement of any Court/ Service
Ttibunal but as per ]udgement of-august Supreme Court of Pakrstan and n the interest of justice &
pubhc exchequer ‘ '

(c) Incorrect: As explained in preceding Paras. Respondent No.01 can even not think of contempt of
any coutt.

(d) Do not relates to Respondent No.01.

(e) Incotrect: Action taken by Respondent No.01 is in accordance with the judgement of august
Supreme Court of Pakistan. Further appellant has not been subjected to dlscrmnnatlon/mlusuce
by the respondent No.01.

It is therefore, humbly prayed that appeal of the appellant being devoid of metit may be

¢ we

: SECRETARY :
GOWMENT OF KHYBER PAKHTUNKHWA,
4
50

dismissed.

4 FINANCE DEPARTMENT
(RESPONDENT NO.1)

AFFIDAVIT

L, Irshad Muhammad, Section Officer(Litigation-II) do hereby solemnly affirm and
. declare that the contents of accompanying Parawise Comments ate true and cottect to the best

of my knowledge and belief anid that nothing has been concealed from this H;)ndrable Tribunal.

. DEPONENT
, . SECTION OFFICER(LIT-II)
: - : : Govt. of Khyber of Pakhtunkhwa
I ‘ FINANCE DEPARTMENT

Before ST JIPC

48
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o Ofﬁce of the
Accountant General

. Khyber Pakhtunkhwa Peshawar
“ - Phone: 091 9211250-53

a0 ',

ST PFP/RB 2011/DIK/2014 15/248 Dated 10.12.2014

The ‘Accounts Officer, -
HAD Sectio.nﬁ

Subject: STOPPAGE OF RECOVERY AS WELL AS ALLOWING ADVANCE
INCREMENTS ON MA/MSC. p /,9/3%’ c

Pleaserefer-to your Memo No.HAD- 24(76)Swat/\/ol X/2014-15 dated

16.1.2015 on the subject noted above.

2. As- you are aware of the facts that appointment to the post of CT
made through ‘different method of recruitment (i) from PTC (Now PST) being
FA/FSc/D. com and (ii) directly on the basis of FA/ FSc/D.ccm qualification 1n
BPS-09. Befo*rel 1.6. 1991° t‘rrose PST teachers whose appomtment were made on

~the basm-oPMetnc——Plus-—emsﬂng J@refessnonal quahﬁeatlon granted 02. and. 03

R vt TP TN S

advance mcrernents on. poss_es,gmg o, acqumng _k_ugher quahﬁeatxon i.e. FA,F3c /D

€om and BA/BQf‘/B com respectlvely whlle in the case of CT whose appointment

were made on ‘basis of FA plus prescnbed professional qualification granted 03
h"

advance mcrements on possessmg or acquxrmg BA/BSc/B.com vide Finance

Deptt letter No I“D(SR -1 67/82 dated 24.8.198.3.

3. Afu,r mtroductlon of RBPS-1/6/1991, those PTC teachers who have
passed FA/FSC/ D.com in the Second Division were: allowed BPS-09 and BP: 14 to
those CT teachcns who have passed BA/BSC/B com in the Second Division. In this
way the CT teachers who joined the Education Deptt: in the capacity of PTC and

. later on appomted to the post of CT already drawn 05 advance increments on

" §%is of FA/FSd/D.com plus BA/BSC B.com and CT, teacher whose appointment

made on the basis of FA/P‘SC/D com achieved 03 advance increments (on basis of
BA/BSc.B. cord)v in light of Finance Deptt: letter dated 24. 08.1983 therefore,ithose

CT teachers who have already availed 05 increments (as PST) and 03 increments .
D. \My Document\CM & SectJon\Complamt Seat\Pay Fixation\stoppage of reco.doc
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~ BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

- Appeal No. 486/2015

Abida B-i-bi:u....‘....'.a.‘....'...'.‘.‘......a...........-.......-.-‘.-.--.u..'u'...- .......................... Appe“ant
VERSUS
Govt: of Khyber Pakhturikhwa & Others.......cvmmivivenenninnininnnes Respondents
Para wise Comments on behalf of Respondents No. 4 & 5.
INDEX
[SrNo | ‘Dés>cription Page Nos Annexures
1 | Comments alongWith affidavit. 1t03 |
2 -C-op.y 6fj[1dgment. 4106 A7

Disffict.-Education Offi
Abbottabad

(Respoiident No. 4)

(F)




BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

Appeal No. 486/2015

Abida Bibi.uu-un'ﬁ- P BN NP NEP U U YRR ARG NA S NE I B E D NED BN DG U U NG C PN U U NENUBN G FNN AN BN ..-..Appellant

Govt: of Khyber Pakhtunkhwa & Others........cuun... S Respondents

VERSUS

Para wise Comments on behalf of Respondents No. 4 & 5.

Respectfully Sheweth:-

Comments on behalf of respondents are submitted as under:-

PRELIMINARY OBJECTION:-

T o R

10.

11.

That the appellant has no cause of action to file the instant appeal.
That the appeal of the appellant is time barred. Hence liable to be dismissed.
That the instant appeal is not maintainable as there is no final order.
That the appellant has filed the present appeal to pressurize the respondents.
That the appellant has not come to this Honorable tribunal with clean hands.
That the appellant is estopped to sue due to his own conduct.
That the instant appeal is not maintainable due to non-joinder and mis-joinder of
necessary parties. ‘
That this Honorable Tribunal hasn’t got jurisdiction to entertain the present petition/
appeal as this Honorable Tribunal is not a Constitutional Court, hence this appeal is liable
to be dismissed.
That the vires of Act were challenged in the appeal, the Act was promulgated in the best
publibc intérest & the advance increments were not settled to be paid at the time of joining
of service.
That the legislator has authority to legislate as they have mandate to do so by a recognize
process and serQices law do not provides the provision of judicial review, hence appeal is
not tenable. AR -'

That the appellant is at liberty to join service after due process of law eqlﬁga]ent to his

qualification & the Government is not bound to pay advance increment,



LT \ Factual objections:- : ;
- 1. In reply to Para No.1of the appeal it is submitted that judgment of honorable tribunal has
lost its efficacy for the purbose of implementation by clear intendment through sections 1
& 2 of Khyber Pakhtl»mkhwa cessation of payment arrears on advdnce increments on
highet education qualification Act No. IX of 2012.
2. That para No.2 of the appeal is Subject to prove.
3. That para No. 3 of the instant appeal does not relate to answering respondents.
4. In reply to para No. 4, it is submitted that due to the promulgation of Khyber
Pakhtunkhwa cessation of payment arrears on advance in¢remeiits on higher education

qualification Act No. IX of 2012, superseded the judgment of the service tribunal.

5. That para No.5 relates to record.

Grounds:

oo

. That ground a. as composed is incorrect hence, denied. Furthermore, it is submitted that
judgment of Honorable tribunal has lost its efficacy for the purpose of implementation
by clear intendment through sections 1 & 2 of Khyber Pakhtunkhwa cessation of

payment arrears on advance increments on higher education qualification Act No. IX of
2012.

o .

. Complete reply. has already been contended in the preceding paras.

o

. Ground ¢ as composed is incorrect as one Mr.Muhammad Haroon had filed Civil Petition
No 360 of 2013’ before the August Supreme Court of Pakistan against the order dated
30/01/2013, passed by thisM Honorable tribunal and the same was dismissed on
29/08/2013. Copy of the said judgment is annexed as Annexure “A”.

d. That ground d is subject to prove. No coritments,

a

. That ground e is incorrect hence denied. The act of the respondents is in accordance with

law

Under the circumstances, it is humbly prayed that the instant appeal is meritless against

thee law and facts, hence liable to be dismissed without further proceeding.

Distyict Educatio O'ﬁce’l"?b

) Abbottabad.
(Respondent No. 4) [

Secretary (E&SE) Khyber Pakhtunkhwa
Peshawar. (Respondent No.&)
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.
Appeal No. 486/2015
ABida Bibi .cvce v s et s e s s e Appellant

VERSUS

Govt: of Khyber Pakhtunkhwa & Others......................Respondents

AFFIDAVIT

|, District Education Officer (Female) Abbottabad, do hereby affirm and
declare that contents of forgoing comments are correct and true according to the best of my
knowledge and belief and nothing has been suppressed from this Honorable Court.
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inthe Supreme Court of nglstan
(Appellatg Jur!sd'lc:tlon}

. Present.
. LS Just\ce Anwarlahear]amall .
e  Mr. Justice Khilll Arif Hussain

: Mr. justlce ljaz Ahmed Chaudhrv -

{on appeal fromwdgmgntefKRK'Setytce Tribunal, Peshawar
' dated 30,%:2013s passe;ﬂn wlmpleme.ntallon petition No. 49/2012)

Muhammad Rarobn - .- .

..Petitioner
S, Versus
Ex;ecutive District Officer, Elementary & Secondary Education Dept. Harlpur. ete.
: IR ' - .., Respondents
patitioner: . . : : 1n pmoa. _

For offictel ras'p-cnientsi . Mr Naveed Akhtar Khan, AddlLAG, KPK,
. g Mr Saeed-ur—Rehrnan, ADO (Edu.), Hatlput,

Dateofhéarln_g: Lo . 29.832013

JUDGM_E NT -

) _A_gwar Zaheev Iamau.l By this petltlon under Antlile 712(3) of the

i .
i i
Lk " Scﬂpsnﬁuuan {,af ‘fslamic” Republlc of pakistan, 1973 leave to; appeal is sought by
»

"I;k{;ner Méhammad Hargon against the order dated 39,1, 20‘13, passed by the

=h

1{1’ P‘akhquakhwa Service Tribunal, Peshawar {in short “"the Trlbunal”}, whe;ebv

it y
B¢ lmleme?ta\lon application No.49[2017. ln servlce Appeal No.-sos,'zoos, was

e

g;smlgseq In: ll}aw oi sec\;lons <1 & 2 ef Khyber Pakhtunkhwa Cesgsatlon of payment of

%&}m& s pn i&dv’aﬁr.’e meremeﬂts on ngher Educattona\ Qu«ahﬁeatien Ast, 20127

{ : rPaRhtunkhw’J Act No.¥ of 2012

WB have haard the zrgumenrs of petlﬂoner He has jplased rellance

ea‘fller Iudgment of the Tr%bun 1 dared 142.5.2008, wherebv he wak held -

: "ed fﬁm%he nen efit of advam:e lncrements on the basﬁs of hlgher quaiiﬁcat!on.

he thas: also piaeed reliange’ upon the Iudgmen‘t of this Court, -

it (zon scmn 219}

As against it, Ieamed Addltlcnai Advocate ‘General 'KPK, M. Na’;v’ead

’ é’(ﬁr khan strdnglv conténds that! herxeﬂt ef earﬁer ]udgment éatad 12 S 2008,
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through im'glefnentatlon, _:;pplication N0.48/2012 filed before the Tribunal, can;pt
b‘é allowed to the pe‘tit.k;ner in viev;v of the clear language of sectiop-1 o.f'Khybgr
‘Pakhtunkhwa Act No.IX of 2012, which has made Its” sectlon-2 appficable with
.retrosf.':ective effact from 01.12.2001 and, thus, made the sald judgment

unimplementabte

a. We ha#e-consldergd the sbove noted submissions made before us by -
_the petitioner and th‘e_ learned Addl, A.G KPK and seen that indeed as per judgment

of the Tribunal dated 12.5.2009, the petitionzr was held entitied for the beneflt of

acfvance lncrements on tire basls of-his higher qualification, but such ]udgment has
'lust Its efflcacy for the purpose of Implementation by clear Intendmient through

's,elct[on,s. 1and 2 of Khvber Pakhtunk‘hwa Act No.IX of 2012, whlch read as‘under:-

1. Shcn title, appllcation nnd commencemerit, - (1) Th!s Act may ba-called
.- the Kh\ybder Pakhtunkhwa cassatlon of Payment of Arrears on Advam:e.
.lncfgmonls oiv Higher Educational- auamtu tien Act, 2012,
{2}’ D1t shall apply to aﬂ ‘the - emplavees of the Provinclal Gavernment, who
were eriltied to recalved advanue !ncremerrts on higher educallonal qualifieation,
- {3y .Il shall-gomainie- rarze at once and shall be deemad to have taken effact
ian and F.om 1" day ofs Oe:embe!, 2001.
fz. . céssatlon of pavrnenl ‘of atrear: on advance rnraamenu on h!ghqr
' ieddcal nal qualification.— {1y Notwlthstandlng anythlnﬁ,' :ontarned I -any
‘sHuIs!ori judgrhent and. arder of any Tflbdnal or Court* lnctqdlng High ert or
Suprem Gourt oFF:kistm, for the purpose of any :lalm fnr éément of arrears on
ucaunJ of advance Incremenls onmgher e:muat!onal qualiﬂuatlon sanctidned In

, ‘ Fhmsuan}ce oI any order. le!ler, office. memorarrda, notmcatuan. lnstrucﬂons and
{other fturrumerrts 1ssuzd berore 1322001, such ordEfs. letters, -cofflce
K mamnrgnda, noﬂﬂcadnns, instruoﬁoﬂs and other lAstrements shall Be- deamad o
‘The: aon{gxlnaat,. eeated of Tevokeﬁ and mo further clalm whatsgever on the basls
ci fiof tbesé lastruments. shall be entartalnzd and.all cases In respeu of such clalms
. p‘zndlng ta any Cawet or Trlhunnl including High Coum amd Supreme Cours of

mcwershle tram the reclplent Gukemtm!nt empluyeas

.
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A bare readfng of the above sections from Khyber Pakhtunkhwa Act
No.IX. of 2012 makes !t c:vnal clear that whatever benefit the- petltloner was .
claimlng through the Judgment dated 1252009 has been nullifled by the
' Ieglslature thropgh clear Igge_ndment In unequlvocal terms, whilevires of the sald
Act have not been thallénég& before any forum.
6. ) ' Thls being the po'sltlém, leave to appeal Is refused and thls‘;ﬁetitiz:n Is
Sd/~ Anwar Zaheer Jamali,J.
Sd/- Khilji Arif Hussam J
] Sd/- Jaz Ahmed Che. ryJ
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
CAMP COURT ABBOTTABAD.

Appeal No. 486/2015

Date of Institution ... 24.04.2015
Date of Decision ... 16.09.2019

" Abida Bibi D/O Muhammad Yousaf SAT GGHSS Dhamtaur, Abbottabad R/O

House No.K-149 Banda Sapawn near Shell Pump Abbottabad. -
: ‘ . ---  (Appellant)

VERSUS

© Govt: of Khyber Pakhtuhkh_wa, through Secretary Finance Department, Peshawér

and four others. (Respondents)

Mr. Taugeer Ahmad,
Advocate - For appellants.

Mr. Muhammad Bilal,

Deputy District Attorney ---  For respondents.

MR. AHMAD HASSAN; ~ | - MEMBER(Executive)

MR. HAMID FAROOQ DURRANI ---  CHAIRMAN
JUDGMENT

AHMAD HASSAN. MEMBER .-

This judgment shall dispose of the instant service appeal as well as connected

“service appeal no. 198/2015 titled Sultan Khan, no. 470/2015 titled Khalida Bibi,

no.1156/2015 titled Jahangir Iqbal, no. 11435/2016 titled Akmal Hussain and no.

.

¢

768/2017 titled Shujjah Ali and as similar question of law and facts are involved
therein.

3

2. Arguments of the learned counsel for the parties heard and record perused.
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- ARGUMENTS

3. Learned counsel for the appellant argued that she was-inducted in service as

‘Arabic Teacher in the Education Department on 09.11.1994. On getting Master

Degrée/Higher Education on 17.6.2001 over and above the prescribed qualification
for the above post, sh? became eligible for grant 0f four advance increments. Upon
denial of benefit, she filed service appeal no 418/2009 in this Tribunal, which was
accepted vide judgment dated 12.5.2009. This judgment was not assailed by the
respondents in the- august supreme court of Pakistan, thus it attained finality. It was
implemented by the respondents vide order dated 16.01.2010 by granting four

advance increments with effect from 17.06.2001 to the appellant.

4. Subsequently the appellant was promoted to the post of Senior Arabic

~

Teachef(SAT) (BPS-16) on 01.03.2013 and submitted her case for pay fixation to

th_e District Accounts Officer, Abbottabad. The DAO, Abbottabad was of the view

that two increments were r‘equired to be deducted from her emoluments at the time
of fixation of pay in BPS-16. During pendency of the case she submitted an appeal
to the Accountant General Khyber Pakhtunkhwa, but to no avail. Denial of advance

increments was against the judgment of this Tribunal is referred to above and

judgment of august Supreme Court of Pakistan dated 29.01.2008 passed in CPLA

no 525 and 526/2007. Furthermore, respondent no.5 restored four advance

increments of more than 77 teachers-of District Mansehra. Reliance was placed on

judgm'f;nt of this Tribunal dated 16.04.2019 past in service appeal no 407/2012 and

10.01.2018 in service appeal no 312/2015.
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5. Learned Deputy District Attorney argued that judgment of Service Tribunal

highlighted above lost its efficacy for the purpose of implementation by clear

intendment through section 1 and 2 of Khyber Pakhtunkhwa Cessation of Payment

of Arrears of Advande Increments on Higher Education Qualification Act no. [X of
2012. It has over taken the above judgxﬁent. Moreover, one Muhammad Haroon had
filed civil petition no 360/2013 before the august Supreme Court of ‘Pakistan against
the ofder dated 30.01.2013 past by this 'ﬁibunal and was dismissed vide judgment

dated 29.08.2013.

6. - Respondent n(;.l through letter d,afed 15.12.2610 circulated instructions for
recovery from those Teachers/ Employees who had availed extra advance
increments invalidly over and above thei.r entitlement on academic qualification.
This issuelw'as also examined minutely by-th"e oftice of Accountant General Khyber
Pakhtunkhwa (Pay Fixation Party) vide letter dated 10.12.2014. The Law
Department was also consulted in the matter and it confirmed the stance of the
Finance Department taken in letter dated 715.12.20l0 with regard to reéovery of
extra advance increments invalid implementation was declared wrong. However,
reco@ry was ordered fro.m those teachers/ vemployees who availed ‘adve'mce

incréments over and above their entitlement thus respondent no 3 has rightly

deducted/recovered two advance increments out of 4 erroneously allowed to the

appellant/any teacher. Action taken was not against the judgment of this tribunal

and Supreme Court of Pakistan but in the interest of justice and public ex-checker
without any discrimination. Reliance was placed on judgment of this tribunal dated
15-2-2018 and 14.12.2017 passéd in service appeal no. 18.15.2011 and

263/



AT RS Sem—

. "I‘he Inspector General of Prlsons, , :
;."‘Khyber Pakhtunkhwa Peshawar

Subject:= ,REMOTE CONTROLLED 'SUPERINTENDENT CENTRf L PEISOI
- HARIPUR. ‘ S |

Rcspected sim . L :”

Bt 1s kmdly submltted that Mr Khahd Abbas sup:: rintendant

central prison. Harlpur , who has avalled leave for pcrformmor hajj aad has

~handed over the charge of central pl‘lSOl‘l Haripur -on 08- 09 2015 to the

underSIgned " today telephomcally showed his dlspleasure and annoyanc:
and told me that i-had dlsobeyed his® order concerning rotation of duiics of

wa Lch and ward staff

’I‘he fact is  that one warder namely Habib ur Rahman had performed:

warder cook house duty for .the last 07 months For ‘the month of 0L-2015

his duty: were changed by Mr.Khalid Abbas in; hlb over handyri s el

another wa.rder namely Tamrez was allotted duty as warder cool houss on ‘

duty roster parcha on 07 09- 2015 On assumptlon of charge as sup« rintendent
central pI‘lSOI’l Haripur, i retained.the- .services;, of warder ‘Habib ur Raliman as
warder cook house as his contribution in Lhe cook house is commen:lable .
[ pleaded to Mr. Khalid Abbas telephomcally that1 had done this in 'h_r..
best interest of jail admlmstratlon and in: good falth as these days , the 3001
house has :become the focal area of all visitors whether official or un olf’c ml
However he showed hls reservatlon e and told ‘me -how can a depaty
supermtendent super cede - the orders of Lhe supermtcndcnl Jall kaowirg Al
well that i- was' the mcumbent supelmtendent jadl I/C centl al p1 isore Haripus
and respons1blc/answerable to. the cOmpetent auLhonLy Jor any mlwnn
mcudent R T S “".'-“'."x'.ri‘,
| Moreover i had: not-questioned his: orders endorsed in superiitend:nt
Journel Report. Book-dated 07-09-2015; whereby belore omn;3 on leave | he
al lotted the duties:of store keeper to Mr, Asif- shah senior clerk , i pliee ¢l
incumbent senior, clerk Akhtar shah on the: eve of his promotion to the r ml cl
assistant- supermtendent (whxch promotlon order-has not yet been received s

far) Who was given-the- responsnblhty of store”, when Mr Asif shah wis cauzhl

0 il



CONCLUSION

7. The moot point involved in the appeal in hand and other connected appeals is
withdrawal of two advance increments out of four granted to the appellant as a
sequel to judgment of this Tribunal handed down in service appeal no 418/2009 on
12.05.2009. It is pertinent to point out that these increments were allowed to the
employees on the strength of para-5 of the notification dated 11.08.1991 issued by
the Finance Department. The aforesaid judgment was implemented by the
respondents By granting her four advance increments with effect from 17.6.2001.
Subsequently, two increments were withdrawn when the appellant was promoted
trom the post of Arabic Teacher (BPS-15) to Senior Arabic Teacher (BPS-16) on
01.03.2013, and submitted her case for fixation of pay. It merits to mention here
that no separate order was passed by the respondents; rather, deductions were

recorded in the service book of the appellant. Furthermore, denial of the benefit

-

referred to above was also against the judgment of august Supreme Court of
Pakistan dated 19.07.2007 passed in CPLA no 525 and 526/2007. Relevant portion
1s reproduced below for ready reference:

3. Learned Additional Advocate General attempted to
argue that in view of the higher scale granted to
Elementary School Teachers in pursuance of the circular
letter dated 07.08.1991, which was personal to them, the
petitioners would not be entitled to the incentive of
advance increments contemplated by circular letter dated
11.08.1991 but he is unable to cite any principle of law or
authority for placing this interpretation. We find that,
while circular letter dated 07.08.1991 exclusively deals
with the scales of pay of school teachers in different
categories, circular letter dated 11.08.1991 provides for
the revision of basic pay scales and grant of annual
increments and advance increments for all Provincial civil
servants in  NWFP without any exception. Since the
teachers or the employees in Education Department have
never been expressly or impliedly excluded from the
operation of the circular letter, view ftaken by the
Tribunal being erroneous cannot be sustained at law. In
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fact, it suffers from clear misconception of law and
misconstruction of the circular-letter (supra).

4, For the aforesaid facts, circumstances and reasons,
we are of the considered view that the Tribunal
committed a serious error of law, therefore, the impugned
judgment is liable to be set aside. Consequently, we
convert these petitions into appeals and, on acceptance,
declare that the petitions would be entitled to four
advance increments with effect from the date of qualifying
M.A/MSC exam. )

8. Conversely, the contention of the respondents wasl that judgment of this
tribunal referred to above lost its efﬁcacy- for the purpose of im-plementation by
cléaf intend'me‘ht through Section- 1 and 2 of Khyber Pakhtunkhwa Cessation of
Payvment of Arrears on Advance Increments on Higher Qualification Act, 2012, thus
their claim is not maintainable. To further support the case attention was invited fo
civil petition no 360/2013 was dismissed by a three Member jBench of the august
Supreme Court of Pakistan vide judgment dated 30.0]:2013. The relevani excerpt is

reproduced below for ready reference:

“A bare reading of the above section from Khyber

Pakhtunkhwa act no IX of 2012 makes it crystal clear that

whatever _benefit the petitioner was claiming through the

judgment of 12-5-2019 has ‘been nullified by _the

legislature through clear intendment in unequivocal, while

vires of the said act have not been challenged before any
~ forum”

After promulgation of Khyber Pakhtunkhwa Cessation of Payment of Arrears on

- Advance Increments on Higher Qualification Act, 2012, their claim is not

maintainable.

9. This controversy was resolved through the latest judgment of the august

Supreme Court of Pakistan dated 07.12.2018 in the following manner:







*“7. __Plain_reading of the above provisions show
that the claim of advance increments on obtaining higher
educational qualification was discontinued by the
Provincial Government on 27.10.2001. Section-2 of the
Act of 2012 provides that claim for payment of arrears of
advance increments shall be deemed non-existent and no
further claim whatsoever on the basis of these instructions
shall be entertained and all cases in respect of such claims
pending in any Court or Tribunal including High Court
and Supreme Court shall stand abated. Sub-secion-2
provides that any amount of advance increment or
arrears thereof already paid before the commencement of
the act of 2012 shall be deemed to have been validly paid
and shall not be recoverable from the recipient

government employees.

8. The scope of Act of 2012 is that after the
promulgation __of the Act ie w.ef 11.05.2012, no
government_employee can claim_arrears on account of
advance increments for higher educational qualification
and advance increments and arrears already paid shall
not be recoverable from the recipient government
employee. “Arrears” includes payvment of a debt or the
discharge of an obligation. In this case, claim of the
petitioners for advance increment under Notification
dated 11.08.1991 is an outstanding arrear. Reference to
the Deeming commencement date under section-1(3) of
the_Act is_simply to indentify the cutoff date for the
purposes of tabulating arrears as mentioned in section-2,
which, if outstanding on 11.05.2012, will not be payable
and no claim relating to the same can be entertained.”

10.  To further support the case attention was invited to consultations by the
finance department with relevant stakeholders including Accountant General
Khyber Pakhtunkhwa and Law Department, which confirmed the view point of
Finance Department letter dated 15.12.2010. Finally, through letter dated
12.09.2015 issued by the Finance Department it was ordered to recover ex&ra
advance increments/invalid implementation from those teachers/employees who
availed more advance increments over and above their entitlement on academic

qualification.
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(AHMAD HASSAN) .
Member
Camp Court Abbottabad.

(HAMID FAROQQ DURRANI)
- Chairman-

ANNOUNCED BY MR. M. AMIN KHAN KUNDI MEMBER
16.09.2019 . : ‘
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) l‘llEDu.CN /DIDT ALIDW[\J‘]

mehe ey¢st1np rate of messxng/dlet

:.allOWance for Nurqlng Cadre(below BPS 16 shall be

"j enhanced from RJ.300/~ to Ro.500/~

b)UNIPORM ALIDwAWCL.

The eXLstln” rate of urlfovm alloquﬂﬁ'-

for Hurs¢ng Cadre(below BPS—1G)ﬂhn11 be thqnchd

from Rs.12g/ P M. Lo Rs 150/~P ¥

‘o')Nl l'l‘ ])II’!‘Y AT, 1:('WAI‘J(H

. '-The Nlﬂht DuLy Allowance shnll be R
admlss¢blc as under m'f;a . ' -

:)Por Aaalstantd/01erka. .V Rg 8/~per nlght.
11)Por Staff Car Drlvers/ '

> . ‘Degpateh Rlders.ﬁ . 'v‘Q,.Rs.4/*per ni$hb.'
3111) ForNaib Qa81d % +..R8.3/50 per night .

) WAS HING hRAHT/ALLOWANLP ADMISEIBLE
20, LLVLRlbD STAFP, .

The cx1 i ing vates of Wﬁshing Grant/
i Allowwnde 4hu11 b@ nnhnnced From Ro.25/-per month
to RS.JO/ ~-per month.

)LL‘IW] ANCE CHARGES TOR LADE SUITING
APTER OFPICE HOURS.

B They oxlr'lng rates of Conveyanée Chargo.a
© admis SLblC to employees in BPS T to 16(Non-Gazetted )
shall be enhanced as under.- , S

l’) ON WORICING .DAYS.

Tor officials in BPS 1-2. Irom Rse.3.50C per day
. ¥o R9.4.50 per day.
Por OfflClalS in BPS 3-15 Prom Re.4.50 per day

B~16(Non Gazetied) ' to. Rs 5.50 per day

(11)ON CLOSLD HOLTDAYS) Co
: Tor'offlc¢als in BPS 1 ? Prom’ Rs.4 50 per day
i S o e s A to hs 5.)0 pex day, -

Por Offlol&ls in BPS- 3 15' From Rs.{ OO por day
'": B 16(1‘(01’1 Gazet‘bed) Lo to Re.8.00 per da‘y’. .

Your obedient geivant”
Sd/ -

o : : (CGHULAM DASTAGIR APP"

S PR S DEPUTY SECRETARY(REG:) -

S HL FINANCE DEPARTMENT.

"5 a0
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NT. OF  RORTH WEST | E‘RONI‘ILR
FI NANCE DLPARTMENI R PROVI N:L

No‘ FD(PRC)1—ﬂ/89~ JAn exercise of al] the pOWera cnabling blm ln
‘ ;thls behal £ the Governor of the NoTth ‘West Frontier ‘Province- is
l pleased to order the. followipg sceles of pay/banerits to Vurious'
Qategoryea' of Tenchers with erfoct from' 04~07-1991.;\

e
l',.

-~ - .
b - ——— - - —_———

. S,No Neme’'of the poat Benefits extemdeq. T

A ‘ o T '“"”f*"“g ““““““ e e e e e
1. . Primary schools All th‘ present. nﬂd rntura Primsry séhonl

teachers (PTC/JV) " Teaxhers who hold the gqualification of.

FA/F¥ ,5c(2nd Diviaion) plus exieting 1
. : T proacrlbed professlional tralnxng shall be .
~ - placed in BPS-9 u1th 1/3rd 1n selection
; . - grad.e- BPS~ 10. -

All otherp’ teachers who, do not poaa@as
higher qualification shqll contipgue getti
- hg _existing pay scales with gselection
gqade accordingly.

Sl S However the. higher acales/Grades alloued-s
R T . =to these tenchers. wil) be personel to
them and the 1ntar—se~ senlorlty wlll
rcmaln thuct. L

2}1 Elemantary school = *° All the present ani future elementary

ETB(E,. 5. T/58.V. schopl teachers wWho pdaﬁiﬁh_the”qpa&irl— o
. /Druwing Master/.. cation of BA/B, Sc(2nd "« divieionX~p1usﬁ’ )
S PTLTT 7 existing prescribed professiohal tralning

"shall ‘be placed in: BPS~14 with 1/3rd in
L s w,Ai.:.\..,..,ee].z.(.’c.lon grade‘“ i
TS _ - "All ‘other ‘tesch eri‘?ﬂu’do not possaess” “““ ;
Lo e ' " higher. quallrications 8hall continue - .
i ' . getting emlatipg. pay scale -with Selectxon .

Grade accordinrly.

~o}*' . - Howaver,the hmgher scales/Grades ullowed
L . - -to these teachers will be parsonal to
e N _ them aud the interwse- seniority will
N " -reémain thact. :

5. Ar&bid'taacheru -~ All the present ang  futoryg Arabic tnacher

w0 possess the quplification of Trained
F¥azal with BA/B,Sc (2nd Div1310n) and
Fch years Leachinm experiepnce or -MA,Arabl:
ic or- eguealenh qualifications shgll be -
.+ ' placed an BPS-14 with 1/§rd in Selﬂction _
//>é£5 é,ﬁ@ ’ Grude BPS-15 _

4-&(/

k<

Py o5t

# B SR




'hll.oth4“ feucho“a5who do poesess Higher @ -
quualification shall cAntinpue getling exlstlng
pay scnle, wLLb B8olection Grane accordlng]y

.

Howevcc, the nighc“ Bcale/Grade .allowed to

theae will be personsl to them and the LT

: qtor- se- noolority will remain intact. .
4. Secondary Bchool A1l the.present and-future Secondpry achool :
teachers. ’ .. teachers-wikth- prescribed qualification. un@er~

the rules shall be Placed in BPB-16 with’
ﬂ/brd in Belcction Grnde BPS— ﬂ?.

{The advencc 1ncrementa aancﬁioned by Finance Dopartment vide)- : v
) para \=9: of‘ita mntter~—N0t-FD(SR—1) 1-67/82 duhedshan.OB ., 1983 il :
‘hot- b“'admlﬁsiblc on. acqun-"-"&‘j/""iPOBBBDBinR---qualiricationa Tfor “.ff ol
fwh%ph higher pd§_3331e8 are’ bcing hanctiOned"through thie notirxcatlon.

.‘

§d/ x x  x . ' f

N SECRETA.RY TO GOVERNMENT OF - : 2
; " NORTH WEST FRONTIER PROVIODE o ;
h ' ’ : ’ FINANE DhPAR’lMEI’CL‘. . oo H
Bpdet Ro: FD(PRC) 1-1/89 C

4 . . . : Dated.Peshawar the 7th August, 4991.

e
2 Wt

~

, & 0opy 43 forwarddd to the medountans Gonoerel; HNYoP.¥ vomhawa? ;
for Lnrormatxon ard pocossary uction. . ) '

R s B (GBULAH DASTGIR mnmm) R
L . ) : o : - Depuby Becretary(Rogulation) S i
" Tinanaoe Dopartmont. . - I
i
|

-

Bnds- NO: FD(PRC& 1-1/89" " 'f;, " Doted Peshawar .the 7th August, 1991

A GOpy is forwardod to s— .
Tl A1l Admi-zi.strutive ‘Becretaries to Govt of N.M. F. P.
;2. @ll Conmissionersiof Divieions in V. T.P L
‘;?;;33, Al Dishrict Aocounte Orficere, , . s §

: ;‘.’f, 4, ALl the Diatrict Rductxons Officor . ek i
Lo . O Secretary to Lhe Govt ‘of NUWeF, P " " . - S |
. i

]

6. Registrar Pauhuwnv“ﬁigh Court.. ’
© - 7. Registrar. Brrvivp Mritunal N.W. PP

-8. Al) Deputy- Gommiaoioners/Pollttcul Auentu / Dintrict and
nesolon Judgen in NP P

R sd/.  x X x .' . ‘5’
ﬂzf//é}( Coy (GHULAM DASTGIR AKHTAR ) -

S e Daputy Socratnry (chulatlon) :
;é£2£797 S - Fipance Dopartment - -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL . \

Appeal No. 1243/2014-

Date of Institution ... 16_.10.2014
Date of Decision ... 10.10.2017
Riaz Ahmad, CT Teecher, GHS Shawawoo, Shangla. ... (Appellant)
VERSUS

1. The Secretary, Education (E&SE) Government. of Khyber Pakhtunkhw
Peshawar and 5 others. A ... (Respondents)

MR. MUHAMMAD ASIF YOUSAFZAI,

~ Advocate . - For appellant.

MR. USMAN GHANI,

District Attorney L For respondents.
MR. NIAZ MUHAMMAD KHAN, L CHAIRMAN
MR. GUL ZEB KHAN, MEMBER
JUDGMENT
‘NIAZ MUIHAMMAD KHAN. CHAIRMAN - Afgumen_ts of the learned
. counsel for the pafties heard and record perused.' . L -
FACTS
2. The appellant was appointed as C T teacher in the year 1986. He passed his

‘graduation in the year 1988 and then Master in- 1094 On 07.08.1991, the Finance

4

Department issued a notification in which at S.No. 2 it was decided that all the present
and future Elementary‘ School Teachers who‘pessesses the qualiﬁcatior@ of B.A/B.Scs (2"
Division plus existing prescribed professienal tfaining) shall be pleced in BPS-14 with
1/3™ selection grade in BPS-15. 'The appellaht could nbt avail the beneﬁt -of this

notification as he was third divisionzm and he had already avajled 3 advance increments

&



on passing of B.A/B.Sc. in tﬁe light:bf Payblievisibn of 1983. Then in the year, 2010, the
Finance Department issued another notification wherein it was provided that those C.T

Teachers who are in BPS-09 and possesses higher education of M.A/M.Sc. but have not

been placed in BPS-14 are entitled to 4 advance increments while those who have availed

BPS-14 are entitled to 2 advance increments on MA/MBC The appellant who was
already availing 3 advance incréments on-the basis of Pay Revision Scheme of 1983
started drawing 4 more advance increments on the bésis of notification dated 15.12.2010
making a total _'of 7 ad;/ance increments. The Pay Fixation Committee objected to the
drawing of 7 advance increments by the appellant by holding that the appellant was
entitled only for 4 advanc;e increments and he was availing 3 extra advance increments
aéainst the sanctioned policy.

ARGUMENTS

3. The learned counsel for the appellant argﬁed that 4 advance increments extended
through letter dated 15.12:2010 are in addition to the payArevision‘ scheme of 1983

making a total of 7.

4. On the other hand the learned District Attorney argued_ that 3 advance increments
of scheme of 1983 merged into 4 advance:increm‘ents of 2010 and the appellant was

entitled to draw 4 advance increments Vafter 15.12.2010 instead of‘7 advance increments.

The learned District Attorney relies upon a judgment of the august Supreme Court of

Pakistan in Civil Petition No. 1245/2011 entitled “Naeen Ahmad Vs. Director Higher
Education Khyber Pakhtunkhwa and others” decided on 08.09.2011 in which a similar

situation was explained on the basis of Revision of Basic Pay Scales of 1991 issued on

11.08.1991.

- CONCLUSION.
5. If we read both the scheme of 1983 and hotiﬁcation of 15.12.2010 one cannot

reach to a definite conclusion. But the judgment of the august Supreme Court of Pakistan

while dealing with the similar situation has clarified this position that whenever advance



increments for different higﬁer qualifications are mentioned in the pay revision Of any
notification then the -increments of lower qﬁaliﬁcation merged into increments of higher
quahﬁcatxon and in this regard the table given in paragraph 5 of the Pay Revision Rul

of 1991 had been discussed by the august Supreme Court of Pakmtam and had settled a
ratio to be followed by other courts in _su_mlar situation. The result is that appellant is

entitled to 4 advance increments after 15.12‘.2010 and not» 7.

6. As a result of above discussion, this appeal stands dismissed. Parties are left to

bear their own costs. File be consigned to the record room. -

(NIA}\ML@AMMTA%)

CHAIRMAN
(GUL ZEB KHAN)
MEMBER

ANNOUNCED
10.10.2017
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BETTER COPY

In the Supremeg court of Pakistan
(Appellant Jurisdiction)

President:

MR JUSTICE NASIR-UL-MULK
MR. JUSTICE TARIQ PERVEZ

ivil. Petition No.1425 of 2011

i-appeal form the judgment of the
awar High Court, Abbottabad Bench-
€d 21.06.2011 in WPNO.67 of 2011).

%Ahi:jﬁad

S Appellant.
e V/S
Director Higher Education
"I'f':iiKhybér' Pakhtunkhwa and others ....Respondents.
; . Forthe Petitioner: In person
 “For the respondents: N.R
%' Dated of hearing; _ 08.09.2011.

JUDGMENT

. "NASIR UL MULK, J--- The Petitioner obtained his BSC Degree in the year 1997-._
[ ‘p‘bi}ntéd: as laboratory Assistant in the year 1999, in the Higher Education department

imé. of his induction in service, he was granted four advance increments, under
“'dated’ 11.08.1991, issued by the Government of NWEFP. According to the
‘the Basic Qualification for a post was Matric a person appointed to that post with
Qualification was entitled to two advances increments, and with BA / BSC Qualification
d'\f.a‘n':ce:im_:r‘ements, and in case MA / MSC, to six advance increme

timé. o

nts. The petitioner

iincrements to which he was entitled on account having FSC Qualification. He filed
fc,Jo‘r;f{pet'ition before Peshawar High Court Peshawar the advance increments which was
d'impugned judgment on 21.06.2011. ‘

éafdi the petitioner in‘persen, who reiterated that he was granted four advance
gt ‘the time of his appointment for his B.Sc qualification. This is a Hawed
a'?;c:e:q on the grant of increment for addition qualification under Notification
91.:Under para-5 of the Notification r.efat'ihg to advance increments for higher
: i:_fiﬁ:at,ion, four different categories are listed specifying the number of advance

‘the four advance increments for his BSC Qualification would be in addition to the -




al.lflcatlon of‘FA/Fsc four for BA/Bsc and six for MA/Msc. It appears that two additiona!
advahce mcrements are to be granted for every additional qualification. The petitioner having
.Béc degree at the time of induction in service was straight away granted four advarice
fmcrements He- cannot claim two additional incremients for Fsc as without such qualification he
, Zcould - ‘not ~-have obtained Bsc degree. Thus his
4 ::3:' L ESc quallflcatlon merges with his Bsc and similarly an employee of the Higher Education
| : -;Department with MA/MSc degreé, failing in category b’ of para-5, would be entitled to only six

' :vadvance increments as.his FA/Fsc and BA/Bsc quahﬂcatton would merges into his final degree. '
He therefore would not be entitled to claim a total 12 increments, two for FA/Fsc, so four for
;BA/Bsc and six for MA/Msc.

' ‘_'QAF,:Qr'the fQ'regoing reasons, we hold that the petitioner was

‘ance increments for hus Fsc qualnflcatlon Finding no force in thus petition,
the'samelis dlsmnssed Leave refused.

Certified to be true quy

Superintendent
Supreme Court of Pakistan
- Not approved for reporting

R
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL

Appeal No. 1243/2014 v

Date of Institution ... 16.10.2014
Date of Decision ... 10.10.2017
Riaz Ahmad, CT Teacher, GHS Shawawoo, Shangla. ... '(Appellént)
VERSUS

1. The Secretary, Education (E&SE), Governmeht of Khyber Pakhtunkhwa,
Peshawar and 5 others. . A ... (Respondents)

MR. MUHAMMAD ASIF YOUSAFZAI,
Advocate : L For appellant. .

MR. USMAN GHANI,

District Attorney = - L For respondents. /
MR. NIAZ MUHAMMAD KHAN, . - CHAIRMAN
MR. GUL ZEB KHAN, R MEMBER
JUDGMENT
NIAZ MUIHAMMAD KHAN, CHAIRMAN.-  Arguments of the learned -

counsel for the parties heard and record perused.

FACTS

2. The appellant. was appointed as C.T teacher in the year, 1986. He passed his

‘graduation in the year, 1988 and then Master in 1994. On 07.08.1991, the Finance

Department issued a notification in which at S.No. 2 it was decided that all the present

and future Elementary School Teachers who possesses the qualification of B.A/B.Scs @

- .

Division plué- existing prescribed professional training) shall be placed in BPS-14 with
173 selection grade in BPS-15. The appellant could not avail the benefit of this

notification as he was third division#t and he had already availed 3 advance increments

>




on passing of B.A/B.Sc. in the light of Pay Revision of 1983. Then in the year, 2010, the
Finance Department issued another notification wherein it was provided that those C.T
Teachers who are in BPS-09 and possesses higher education of M.A/M.Sc. but have not

7‘ .
been placed in BPS-14 are entitled to 4 advance increments while those who have availed

" BPS-14 are entitled to 2 advance increments on M.A/M.Sc. The appellant who was

already avai_ling 3 advance increments on the l;asis of Pay Revision Scheme of 1983
started drawing;‘4 more advance increments on the basis of noéiﬁcation dated 15.12.2010
makKing a total of 7 advance @ncréments. The Pay Fixation Committee objected to the
drawing qf 7 advance increments by the al;pellant by holding that tﬁe appellant was
entitled only for 4 advance increments and he was availing 3 extra advance increments
against the s-anctioned policy..

ARGUMENTS

3. The learned counsel for the appellant argued that 4 advance increments extended
through letter dated 15.12.2010 are in addition to the pay revision scheme of 1983

making a total of 7. : 4

4. On the other hand the learned District Attorney argued that 3 advance increments
of scheme of 1983 merged into 4 advance increrﬁents of 2010 and the appelfant was
éntitlcd to draw 4 advance increments after 15.12 2010 instead of 7 advance increments.
The learned District Attorney relies upon a judgment of the august Supreme Court of
Pakistan in Civil Petition No. 1245/2011 entitled “Naeen Ahmad Vs. Director Higher

Education Khyber Pakhtunkhwa and others” decided on 08.09.2011 in which a similar

situation was explained on the basis of Revision of Basic Pay Scales of 1991 issued on

11.08.1991.

CONCLUSION.
5. If we read both the schemé of 1983 and notification of 15.12.2010 one cannof

* reach to a definite conclusion. But the judgment of the august Supreme Court of Pakistan

while dealing with the similar situation has clarified this position that whenever advance




' , . / ) - ' 3 . -
" increments for different higher qualifications are mentioned in the pay revision or any

notification fhen t/he increménts of lower ciualiﬁcation merged into increments _of higher-
qualiﬁcation and in th1s regéfd }he table givén in parégréph 5 of the Pay Revision Rul'es'
bof 1991 had been discussed by the augﬁst Supreme Court of Pakistan and had settleq a
ratio to be followed by.other courts in similar situaﬁon. The result is that app_ellam 1s

entitled to 4 advance increments after 15.12.2010 and hb.t 7. ' : N

6. As a result of above discﬁssion, this appeal stands dismissed. Parties are left to

bear their own costs. File be consigned to the record room.

o 'NAW) -

. "CHAIRMAN
(GUL ZEB KHAN)
"~ MEMBER
Vi
ANNOUNCED
110.10.2017
K4
) e
e -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
CAMP COURT, ABBOTTABAD.

Appeal No. 407/2012

,

.
=
3

-+ Date of institution ... - 08.05.2012
Date of decnsnon 16.04.2019

O}

"
g

l"-—

AmJad Hussaln awan son of Sadiq Hussain, C.T -Teacher, GHS
Sheikhul Bandi, Abbottabad R/O House No TC 1396 Mohallah Musa
Zai, Nawan Shehr Abbottabad. O (Appe!lant) <
' Versus :

LA

' ‘Government of Khyber Pakhtunkhwa through Secretary Elementary &
Secondary Education Department, Peshawar and others.
(Respondents)

dppaad
P L

3
Es g

Present _ s
S Mr. Sajjad Ahmad Abbasi, : '
- Advocate _ . For appellant.

'Mr. Muhammad Bilal,
Deputy District Attorney For respondents.

Al

Lad -
Ly,

\;? MR. HAMID FAROOQ DURRANI, . CHAIRMAN
=) MR.. AHMAD HASSAN, - “MEMBER.

\

“-., .

-

.

-

Ay}

!Eg HAMID FAROQQ DURRANI, CHAIRMAN: - . -
&;; 5
1. The facts as gatwerable from the memorandum of appeal are'

LT

that the appellant joined the Educat!on Department as CT on

26.01.1991, During -hs service the _appellant acqu:red h:gher

educatlon and passed M.A exammatlon on 31.3.2003. At the reievant
sthddhdtk

time he was entitled for four advance lncrements in his pay on

Vaccount of hlgher qualification. He was denied the increments,

. \\ . therefore, the appellant filed an appeal before this Tribunal which

, , .
was allowed on 12.05.2009. Consequently, on 31.10.2009, the
-




resbondents allowed rhe appellant reduisite four advance increments
~in pay. His pay was, therefore, revised and he was also paid the
arrears w.e.f. 01.04.2003 to 31,01.2010. On 15.1.2011, the
: .respondents-ordered the refund of the amount paid to the appellant
-as advance increr11ents. The said fact was recorded in service book of
the appellant while no separate formal order was made in that
regard. The appellant challenged the act of the respondents through

a Writ Petition before the Honourable Peshawar High Court, wherein,

5y e GART e e T P N e AT Py e syt et ring O ST TR
%.‘n‘:’ﬁg::'"“".:-*~ TN e TR Rl R R RIS ol o SRR S A eSS
. . . e . . '. . . a

on 14.4,2011, the order of recovery'was‘suspendecl while the Writ

Petition was converted into a service appeal and referred/sent to this

Tribupal.

g

2. We have heard learned counsel for the appeflant Iearned
Deputy Dlstrlct Attorney on behalf of the respondents and have aiso
perused the available record.

Learned Deputy Dastrlct Attorney, at the outset, ra;sed a

T

prellmmary ob]ectlon in terms that the appeal in hand was for

payment of advance increments and in view of Khyber Pakhtunkhwa

R

@e&satlon of Payment of Arrears on Advance Increments on .Higher

Ahq

Eﬁucatlonal Qualification Act, 2012, it was not maintainab,le.

7 On the other hand, learned counsel fdr the appella'nt. argued
that the arguments of !eamed Deputy District Attorney  was
mssconcerved The appeal was not at aH with

Hsconceive the prayer for grant of
advance increments but was for setting aside the order of

respondents requiring refund of amount already paid to the appellant




.w.e.f 09.04.2003 to 31.01.2011. Le'ar'ned cqunsél also referreq to the
judgment of Apex'Court' passed in Civil Petition No. 172-P and 173;
P)2013. | o

3. We aré«of the view that the controversy involved in the instant

appeal has already been Ia|d to rest by the August Supreme Court of

Paklstan through referred judgment handed down on 07.12. 2018 It

——

has been noted, .inter-alia in the judgment that:-

"7. __.Plain reading of the above provisions show that the
claim of advance increments on obtaining higher educational
qualification was discontinued by the Provincial Government

} = 1L—geel  on @7.10.2001) Section-2 of the Act of 2012 provides that

claim for payment of arrears of advance increments shall be

deemed non-existent and no further claim whatsoever on the

basis' of these instructions shall be entertained and all cases in

respect of such claims pending in any Court or Tribunal
including High Court and Supreme Court shall stand abated.
Sub-section 2 provides that any amount of advance increment
or arrears thereof already paid before the commencement of
the act of 2012 shall be deemed to have been. validly paid and
A shall not be recoverable from the recipient government
."; employees, '
;ﬁ?%he scope of 4ct of 2012 is that after the promulgation
f the Acti.e w.e.f 11.05. 2012, no government employee can
—_—

claim arrears on account of advance increments for hagher

educational quallﬁcat/on and advance increments and arrears

already patd sha_r/l not be recoverable from the recipient
government errlp/oyee. "Arrears" includes payment of a debt or

the discharge of an obligation. In this case, claim of the

petitioners -for advance increment under Notification dated
15.;7&1_221 Is an outstanding arrear. Reference to the |
' \ . deemiqg commencement date under section-1(3) of the Act is -
g,)_rf’ . simply to identify the cutoff date for the purposes of tabulating




arrears as mentioned in section'-zl which, if outstanding on .
- 11.5.2012, will not be payable and no claim _relating to the

. same can be entertol‘fﬁ—"’/,
The portion of the judgment reproduced here-in-above is towards
interpretation of Section 2 of the Act 2012 ibid. Sub-section-2 of the

said section clearly:- postulates that any order made, Jinstruction

issued, decision, judgment or order of ahy Court or Tribunal including
. L 4

a High Court or the Supreme Court, implemented immediately before

SIRLUELE

the commencement of this Act, shall be deemed to have been validly

made, issued and implemented by the date of commencement of

e o —— . . N - - M N
t~'i‘1f"’""\‘-‘." R U T RN T L R PRI L e, R UG 35 S T By At YTty
ol - " o . 3 B Sl o v W e O ¥
: - o 3

AR

tH-is Act, and any amount already paid there-under on account of

BV

R R T T R

-
L

advance increments or arrears thereof shall be deemed te have been
validly paid "and .Shail not be recoverable from the recipient

Government employees.

i 4. In the case in hand, it is clear that the appellant was allowed

o
&l

{ four advance mcrements in his pay in pursuance to the Judgment of

;;?_\ this Tribunal passed on 12.05.2009 whereby a number of appea!s

e ————

P’%smcludmg that oF the appellant were decided. The order dated

L}l 10.2009 allowing the benefit of advance mcrements to th
‘tﬁ o
pellant and others also contamed a mention that the same was

issued consequent upon the judgment of August Supreme Court of

Pakistan in CPLA No. 525 and 526 of 2007, in addition to fhe decision

of this Tribunal made in appeal No. 1276/2007. A reférence to the

Finance Department Notifications was also made therein. We-alsb

i .
~ . T~

. Yefer to the prayer in the appeal in.hand; wherein, the appellant has

-W,.._
PRREATTS
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-3



31 01. 2011

is allowed 8s prayed for.

to the recbrd room.

| Member
ANNOUNCED
16.04.2019

\(AHMAD HASSAN)
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asked for setting -aside of order of feturn of amount paid to him on -

account of advance mcrements for the period from 09.4. 2003 to

In V|ew of Sect|on 2(2) of the Act, 2012 ibid and the dictum of

———

Apex Court we are left with no doubt that the appeal in hand

contains merits warranting its acceptance. Consequently, the appeal

Parties are left to bear their respective costs. File bevconsigned

(HAMID FAROOQ DURRANI)
Chairman
Camp Court, Abbottabad,
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MR, MUBANMMAD JAN,

Peputy District Attornes fog re gy ndont

C A IRMAN

MRONENZ MU AMAAD KHTAN
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JLIDCME N

NLAZ MUIAMMAYL KHA CHAIRMAN - hy Jud st

hspose ol connceted  Senvice appet N sk Ml Mubogsar wh Soord, e |

269,2012 Rahmauiiluh Khan, N¢ 1702012 Muturminad. N 270202 Aot
Niseem. NO. 2722012 Mubimnad Tayyab, Ny 2 01T M Wl «ir i
27472012 Khursh‘zd:\hmaddﬂo. 375730172 Laz Al W, visull Hatz Behtam ;I
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3 Lhe sppellants wam o pot bepcut of oo e g noen e b,
L R -:* w-_\_!“.l)-” +
devagmittg hipher gualtlgabion S e posifhc o of ah, Pruving.d tanonnent o,

y

‘ J
It og J991\ I he 4[!;\..".,1!11'. mothes rovnd e nade oot g e g e ar d By the
’ csbuta— & ’

\\-me-ﬂtp.mmc!t! o Accomtam Gomer s * - 0 00 e -undads e rovd

of thae appellants for adhance imcremonts was furshes arvinaed Thal m e Lt

dated 13102001 the Vigunce Depntment ienes ¢ bd et it the arrears 1o the

appellants Flos tnbund o the o 0 an g . LT e voun g tor

the appellams regarding the Jursdictun of s Fabweal 0 Siow ol Khan | ot

pudgment reported s 2016-SCNIR-1206. Tn the >aid judgment a sumilar conlraversy

P

was involved and the augist Supreme Court of Pakistan decided that the mater did

not fall wathin the purnisdiction of s Tredaan)

. ARGUMENTS,

-4 Fhe leamed counset tor the appeitiant argued that the maner bong ane of

s wrad conditions of the @vid servants vty Lulls within the urnsdiction of this
Tribunal The leamed counsel lor the appellants {uniher argued that the present

appelhmis have already been granted relicf by the Worthy Peshawar High Court in

Wit Pdtition No, 2759.2011 decided ¢n 19 09.2012.

5. On the other hand the learnad Depury District Auomey argued that thes
Tiitmgmal lacks the jurisdiction in view of the judgment of Khan Tott as sy
guestnn was involved in the said case.

CONCLUSION,

6. ha the udement of Rhan Tote, onil servants had sought relsef, wter-alha. of

two adsance tnerementy an the basis of lgher quulificatiun. Fhe aueuat Supresie

- ap— P . o i

Count of Pakistan deaded thar on the basis o ratis of the qase of [t Starwani hy

holding that secking benelits 1tom genere! golification: could not ke wmed & o
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original or “appellate order withim e Mueanmes o e
Pakhtumkhw

cton 4 of jhe Kliybey
i S ee " . ‘L » - . ) .

baerviee Tribunal Act, 1974 and decideq that Serviee Tribunal had o
Jurisdiction in (he

appeals Squarely fall withn q-
This T'ribunal, theretore, |

mater. The presens

¢ umbit of the
said judgmen.

iicks the jursdiction, As argued by the
learned counse

| Tor the appellant, the Worthy Peshaway High Court hud atready
granted relief o the appellants vide order dated 19 gy 2012

and 1t the department is
not honoring the sume the prope

reourse Lor the appellats s 1 have recourse to the

contemptiexceution proccedings betore the Worthy Peshawar High Court.

. - . Y b 11 » } 7 4
7 The present appeals are therefore, dismissed for want of jurisdiction. Parties

arc le to bear their own costs. File be consigned to the record roum.
<

(NIAZ MUIHAMMAD KHAN)

CHAIRMAN
(MUHAMMAD AMIN KHAN KUNDI)
MEMBIER
ANNOUNCED

14.12,2017
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Advooate

MR MUTHAMANMND AN
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HROMENT
AIMAL_HANSAN, MEMBFR - Arvunents of the learned counael {ng ﬂ}f"i"!“f" 2 ,. :
parties heird and record peruscd \, 3 l
FACTS s
2 The brict fucts are that the appellant w8 eppointed o 210 1HPSN-UT Y *.ht"v | . I
Education Depunnent va 12 111992 Latir nbow  proviedcd totie pe s ol Gy
(BPS-11) having requisite higher gualilication tor tha port f PET m CE s
The appellant alsu obusined MA degree 199495 e was ablwed ddvaney "
ncrements as per Finance Deponiment voufication but the pay fination paety . ;
objectcd to the same and withdrew e s without any reason aad alao ordeved E
'
|




For okt decide _
et i the by, vl of
. ol the Cae “{. f/\ 'yhl
' Shanwvani by

-
,ll,\,hhl\ﬂ llmt 'i\fc’\i
1 "{! h\"“."‘ |
- 183 1!()"] '0
‘-lc

nary R
eral motification vould et be termed 85 an

H!i;;il\.l‘ (313 “')1 S dc “Jl bm
] Q”“'c : i
' i“dL-l \\"u"u ‘hc "“'q"”“"b 0: t’.Cll”“ t
& 4 !.‘ 0 ‘ y

Pakhtunkhwa Servi
Vi doviee .
Vorbunal Act, 1974 and docrded that Service Tribunal had no |

prisdiction in '
. ¢ matter, The pr
utter, The present appenls squarely tallswithin the ambit of the |

Sﬂid -l](’ I'\ 1Y 4ot agr
Judgment Phis Tobunal, theretore ik s the qune dection

CONCIVSION

—
et ———

3. Careful perusal of record would reveal that issuc ruised in the present appeal

has alieady been decided through the jdpment of this Tribunal dated 14.12.2017

passed in service appeal nw. 267/2012. As this Tribunal tacks jurisdiction to

entertain the above appeal 50 there i hardly need to touch the merits of the case.

;
issed. Parties are left 10 bear their

. 6. As a sequel to above, the appeal is dism

1

! . Tl . M sd t . re rd t)

own costs. File be consigned to te record room. X .
W\ -
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| ANNOUNCED ‘
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‘Muhafmnad Isiam, PSH’I‘ (BPS 15), GPS Mehrd1 sttnct Malalcand
(Appellant) -_ : .

~

R -

S, Thc Govemmcnt othybcr Palchtunkhwa through Secretary ofEducatlon

>

*v,

J(B&SE) Khyber Pakhtunkhwa. Pest\awar and 4othets, |
(Respondents) o
- - ’. . : tl

Mr Noor Muhammad Khattak Advocate , " Bér appeilam
_,..—-Hw. . o ’ : i . .

‘.K.a‘blr Ullak Khattalc

Add.'mional Advocato G&naral A Tl For respondgnts. .

[

WNIAZMUHAMMADKHAN .. CHAIRMAN

MR, MUHAI\/INIADI-I.AIVIIDMUGHAL T MEMBER. -

KHAN CHA N: - Arguments of the learned

counsel i‘or the partxes heard and rccord pcruscd

FACTS -

2. The dppellant was granted two advance increments due to higher

quahﬁcanon on 26 08.2009 from 14 05 1999 'l'hcse, advance mcremcntc' were

Judgment of thls Trzbunai dated

granted to the appellant on the ba51s of

‘ «13 07.2009“ Thc- appellant reccwcd the arrears of the same advance. and was also

'i'

bemu patd the said mcrements thereafter.

i . L
A

Then on. 30 05 2014 the pay ﬁxahon

paTED |
be_:j, .

: v
- - R A
! - . . |
[




‘)‘4

—

- appcal on 15 12 2014 which was not respondcd to and thereafth he fi

i
!
“
1
i

‘ ;j\idgrﬁgzit,reﬁﬁﬁed' a8 2006§§:1\}ﬂ{ 1'630, 'P.Ie;'f'u" h

'CONCLUSIOH' I

led a dcpm‘tmnntal

lcd thc
prcoent servxce appcal on 10 04 2015

counsel ‘for thc appellant argued that thc pay fi Xation paz‘ty

mlsmterpretcd the ab Ve mennODed Aot écause in accordance w:th sub sectxon 2

,; AN | L Lo

df Secﬁon 2 of the'Act the advance mcremcnts df the appeilants Were sgved,

mamtamable ] thcre was not ongxnal or. appellate order He rehed upOn a

rther ai-gued tﬁat inraccOrdancg With A
1 R TR ERFMpe

at;the pay.fi f'xm:xon party had nghtly rccovered the arnount He further argued

\that Acaountant Gcncral Was not made party to the. present appeal

NS. | Non 1mpfeading af Accountant General as parly is not fatal for the- prcsent

servrce appcal because Accounmnt Generahs not a necessary party. Thc Sccretetry

FmanCe was already ‘madé rGSpondent to the

2

present appeal Commg to the. g

.

ob_;ecnon of the learned AAG regardxng non - presencc of ‘original or appellate

ordcr the very order dated 30 05.201% ordermg the recovery of arnount is the

l appfml

orxgmal order. Agmnst whlch the appeﬂant had filed thc departmenta
\-——\_/.,.\\_w

' whxch “was not responded to, Thc very ACt 1‘@1)' UPOH by the respondents fof \

recovery of the advance mcrerncnts on hlgher -qualification is namcd as Khybex

-'-_,‘hi‘vB..
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serVants. Sub scctlon 2 of sacuon 2 furthc& clauﬁcs tlns posmon by lymg down

\that any order madé mstructlon 1sSued declsmn, Judgment or order of Cguﬁ; or - A

\o

mbunaL 1mplemented 1mmediately before the commcncement of the Aot shall be

f--_ _1‘_ —

de.emed. to have been Vahdly mude 'I‘hough commencement of the Act was h‘om |

. ‘ I LY
TEG1LI2 2001 4s- the Act Was gnIen retrospectxve effect, whxch effect has been .
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Judgment Sheet

IN THE PESHAWAR HIGH C¢; U RT
PESHAWAR -

(Judicial Department)
WP No. 913-P/2014

Muhammad Itjbdl & two others
| Vs :
Govt. of Khyber Pakhtunkhwa through
Secretary to Goﬁe:rnment Finance
Department Peshawar & three others
J UDGMENT

+ Date of hearing. 08. 06 201 7

Petitioner (s) by:. Mr. Fazal Shah Mohmand, Advocate
B Lo
Respondent (s) by: Syed Qalser Ali Shah, AAG

N oo
****** A g:
l | ]

MUHAMMAD Youms THAHEEM, J-.

, l i
Thlough this smgle Judgment we propose to decide the

instant  writ petltlon alongw1th connected wp
i,v | l

No.1418-P/2014 txtled MoIvz Muhammad & four
B

i

- others Vs Govt. of KPK through Secretary Educatton |

i)

(b&b), Pesi:awar & nf!z""s and ¥ P Ns 20.3-52014
1 it

titled Saeed Ullah & ‘32 lotlters Vs Govt. of KPK

through Secretary S & GAD & others, as in all above
S ,:
petitions common quesftion;,of law and facts regarding

- [
. R ..
non-granting of two advance increments on attaining

s
-
Lo



2

!
o]
P

higher educational qualifications, granted under
Notification No. FD(P'RC)T‘1-1/89 dated 11.08.1991
Paragraph 5 are involved. B;ief facts of the instant writ
petition. and connected :peiti;tions etre separately givetl

below: | Y

D WP No.913-P/2014:

Lo
The petitioners served in police' department and retired

as Inspectors, claimed abnve said relief after attm.tmg
higher educattonal quahﬁcatlons by acqumng LL.B

Degrees, they ﬂled WP No 3600/2010 which was .'

Vallowed by this Court v1de Judgment dated 28. 10 2010

|' || ||

and were declare entltled for the benefit of two-
|t

advance increments already gwen to other civil

e
i!

servants but inspite of falv?)urable judgment of this
Court in their favour, It|h'e |petltloners were refused
1e11ef therefore they ﬁledlc:ontempt of Court petition
bearing COC No. 201-P/15|()||1.i’;; .whereln this Court after

hearing the parties passed an order for the
. Lo f
implementation of judgment instead Khybei' :

]

Pakhtunkhwa _Cessation of Payment of Arrears on

Advance Increments c[)1'1 Highe_r Edl'xcatilonal

Qualiﬁcation Act IX, 2612 !was promulgated, which

‘has been challenged on lthel| ;round that it is to nullify
E

the effects of Judgment dated 28.10.2010 m WP

.-.| i Pt




No0.3600/2010 titled a5 Muhammad Igbal etc Vs
Provincial Police Ofﬁcersl K.PK Police and others by

l =
g1V1ng it retrospecttve effect from 01 12.2001 so to the

extent of retrospectmty glven in Section 2 of the ibid

impugned Act is hable to be truck down

i) WP Noddi8-P2014:

o .
The petitioners are - employees of Education

Department working on the. posts of AT and TT who
attalned Master Degrees durmg service, so clalmed

samé  relief as were deprlved so filed WP

No.1791/2009 Wthh was de01ded by thls Court v1de

E

order dated 08.09.2009 W1th the d1rect1on to dec1de the
il '

matter of advance mcreme ts W1thm 03 months but

i

respondents ‘gave deaf Lr to the gnevance of the
. | ! ll H

petitioners rather to make the aforesaid Judgment as

1 -
effectless, promulgated enactment known as Khyber

ol
Pakhtunkhwa Cessation. ot’ Payment of Arrears on
|

B
|
' |
~ Advance Increments | o . Higher Educational
’ : |

Qualification Act-IX of 761 2'which i 1s 1neffect1ve upon
| [i Is
the rights of petitioners, 50| be declared as null and

t | | |l : -

v01d and its retlospecttwty given in Section 2 be
“ I .

]

A
I|-
.’f
¢
l

expunged. oy
b 1 ll

iii) WP No. 2053-P/2014
l I | H

l
RETES|
i
Pl

1

1

!
|
1'
|
[
|

’ |
."! i
[



regt

The petitioners in the above referred petition are

provincial government - civil servants in- different
b B

capacity from BPS-l"‘.';to", _BPS.-ISI_ m theI edj_;idation

depértment who also durirlg service attained higher

-qualiﬁcations, 50 'solug'ht relief “provided vide

notification dated 11. 08.1991. AThe petitioners
I

approached respondent No.4 by = filing

representation/departmentarl;appeal for the grant of two

~advance increments but their said representation has

|
I"I

not been considered but took shelter in the notification
l‘ 'i .

dated 03.01.2009 which contemplates as followmg

- “Now it ha[s been decided that

those who | are dltlmugh

. K
~entttled buf have not availed
i
the same fac:ltttes so far will

l
not  be I| otlven advance
| I | '! )
increments m future ”

but said notification dated 03. 01 2009 has been
f ;-

declared dlscrlmmatory!' énd violative of law by

Honourable Supreme Cour | in Judgments passed m'

] .
CPLA No.525 of 2007 tltled as Raslud Iq 1bal Khan Vs

T
District C.,odmatton Of{' cler, Abbottabad d: others

I

and CPLA No.526 of 2007 titled as Muhammad
y 3
: ! Il
Haroon Qureshi Vs Dlstrzct Coodmatlon Officer,

t
T

Abbottabad & others|’ decided on 19.07.2007.

A
.

|




Moreover, the peﬁtioﬁeﬁs;~ have also challenged the
. _ B ,
- vires of ibid KPK Act IX 0f 2012.

2. ~ The petitioﬁei's in all the above said
pet1t1ons have mvoked the constitutional jurisdiction

of this Court for the rehef regarding grant of two

. _| i |’
advance increments on attammg higher educational

qualifications and in thxs 1egard the not1ﬁcat1on dated
03.01.2009 has been set a31de in ‘WP No. 368/2009

Petmoners have also challenged the vires of K. P

| li
| l
| | |J

Cessation of Arrears |on Advance Increments on

Higher Educational Qulahlﬁcatlon (heremaﬂer called
impugned Act IX of 20i12[) 'to the extent of giving 1t
retrospective effect before,;(;l 12.2001 as against - law
~with prayer to declare | 1tinu11 and v01d and it be
y

,

expunged to the extent of re!trospectwny
l

'l"
iyl

3. - Comments frorp respondents were called

i

who submitted the same wherem they took stance that
1 |
_ - I .

the petitioners have no any vested nghts in view of
Al
notlﬁcatlon dated 03.01 2009 and new enactment said

KPK. Cessatlon- of Arrears Act IX of 2012 and
| |! h
notification dated 03.01. 2009 Respondents contended

il

that the existing schemeI of advance incrernents has

. !-.' ! :
been discontinued w.e.f. 03 O.II 2009 and vide Section

O

2 of ibid impugned Act before 01.12.2001 and have

lil
.,:J

i
S l
P | ;



f

given it retrospective effect which is within legislative

powers of Pakhtunkhwa AeSembly.

4. The learned counsel for the petitioners

argued that issuance of nldtiﬁcation dated 03.01.2009
and giving retrospectivel :effect' to the impugned

. T b ’
enactment K.P.K. Cessatiori' Act, 2012 is only aimed

to nulhfy the beneﬁmal etfects of Judgment of this
: g ‘| |

Court in WP No. 3600/7010 vide Wthh notification

dated 03.01.2009 has been set aside by this Court and

! | i

by Honourable Supreme Court in above mentloned -
| ~. i

CPLAs decided on 19. 07 2007, so this Court can

} ' i

o ,

examine the constltutlonahty of the piece of legislation
I i

by ibid impugned Sectlon 2 of K.P.K. Cessation Act-
|t |

IX of 2012 to the extent of giving it retrospectwe

| .

effect. He added that so; .many civil | sery ‘ants. of
| i

provincial government had been benefited earlier from
. f I !

the notification dated 11 08 1991 but petitioners have
| J

been depuved so the 1mpugned enactment is malafide
I

to nullify the judgment of thlS Court and prayed for

i ' J

striking it down to the extenﬁ of Section 2 of i 1mpugned-
il i

|

ibid Act by giving it retrospectlve effect before

K
|
01.12.2001. i
|
3 .
5 - On the other ha hd learned counsel for the

‘.l
i

respondents supported thellrrll;plugned notification dated

il

Al




| 03.01.2009, relied on ftheir comments and impugned
R

Act He further argued that thlS enactment 1s nelther

Pl

aimed at to nulltfy the Judgment of this Court* nor that
of Honouravle Supreme t,ourt He lastly argued that
: N

petmoners are not entltled for the advance increments

due to aforesaid notlﬁcatlon dated 03. Ol 2009 and ibid

1mpuoned ActIX of 2012
. | :
6. Arguments. heard and record perused
|
7. From the p’ernsal of record it is admitted

position that vide paragraph 5 of the notlﬁcatlon dated

11.08.1991 issued by iFinance Department, it was
Moy

CHh

provided that any civil

i

i

Gl
o

[

|

1

|

3

servant of Provincial

Government ‘Departmen’p | who  attained ldigher
qualifications during ser\’/ilee,;;would be entitled for two
'adtfatlce increments and ;,cjlue to said notlﬁcano
: il

admittedly so many cml |ISéI'V&ntS had already been
Al 4.5

beneﬁted However above sald relief has not been
) '|

il
extended to petitioners despxte of representations to

their higher. competent: authoritles ‘and Judgment

)
| i
passed by this Court as iwell as by Honr* ~rable

Supreme Court partlcularly in WP No. 1791/2009

il
de01ded on 08.09.2009 vide, whlch direction was given

| I !
to the respondents to demde the representation of the -

il
petitioners  within 03 .months  but neither the

N
.

il
&




. for expunctron.

respondents have decided, the matter nor given said
v

advance increments, on this inaction, petitioner filed -
COC Petition No.133/2010 which was disposed of

vide order dated 1'1.10 2012 as abated in the light of

1mpugned Act, IX of 2012 known as Khyber

Pakhtunkhwa Cessatlon of Payment of Arrears on
Lo 1

Advance Increments ' ,oin Higher Educational
i I|

Qualification Act, 2012 m the light of provision by

giving it retrospectlve effect before 01 12 20(/2 so the

- petitioners feelmg aggrleved have challenged the vires

l. i"
of above sard notification and nnpugned enactment to
E

i l i"
the extent of g1v1ng it retfospectrve effect.
'i ! i.

8. : In brief the 1reliefs sought by the

. v]
p.

petitioners in all petrtlons Is,I one for the grant of two

ii! ,1

advance 1ncrements in puwrew of notification dated
, |
! 4 Ii

11.08.1991, second for,i the implementation of
) || li'

beneficial judgments in : VEVP No 368/2009 dated

|
24.03.2009 & WP No. 3660{2010 dated 28 10.2010
. | '|
and in third to declare the retrospectrve effect of

|
lmpugned ibid Act, IX of, 20”12 as null and void and
| . |i ’

o i'

i

9, ‘ The question for| deter_mination before this
. | | ;!

* Court is as to whether 1mpi1g',1iled enactment passed by

~the  Pakhtunkhwa Assembly with legislative

i
l
1
!



Ve

nomenclature as Khyber .Pakhtunkhwa Cessation of
Payment of Arrears on Adyanee Increments on Higher

Educational Qualiﬂcation Act IX of 2012 is to nullify
|

the effects of aforesaid Judgments passed by this Court

and to annul the beneﬁmal effects of notification dated

11.08.1991 from Wthh earher $0 many civil servants

of different departments of Khyber Pakhtunkhwa have

)
II:.

been benefited. L

10. We exammed the 1mpugned notxﬁcatlon
| "

“dated 03.01.2009 and Whole of i 1rnpugned ibid Act IX

5] i
of 2012 by glvmg it re‘trospectlve effect before

01.12.2001. A query was puf to the learned counsel for . .

g it
respondents as to whether,. before promulgatlon of

'l
I'

' 1mpugned Act, its cause was removed and as whether

.l-|I

that same provision in the _-uyt.bned .egls:atiun wouid

not amount to nullify the effects of judgment passed
(S "
by this Court in the light of Judgment of Honourable

Apex Court cited as 2013 SC|1WR 1 752 on this learned

counsel for the respondents| failed to provide some

reasonable and rational explanatlon for giving the
impugned Act as retrospectwe effect before

01.12.2001. The Honourable Supreme Court while

|'=s

. taking cognizance about the ' anornaly and miscarriage .

* of justice caused to other cwﬂ servants in the Sindh

1 |
| l |
l !
Ho
l| y
! H
Al
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Province for giving out of turn promotions by way of
deputation and absorption of different officers in the

' province of Sindh through leglslatlon by way of

| 'ti:lra‘nendmg deh Clvﬂ qe..ants (Amendmen “Act,

2013 and Smdh Civil Selvants (Second Amendment)

1
Act, 2013 but said plece of enactment in aforesaid

enactment through amendment was struck down in the

'Ieferred Judgment 1.€. 2013 SCMR 1752 (Contempt
Dol

Nl

i e |

1. In- the a}aove cited judgment the

|'|

Proceedmgs case).

I
[l

Honourable Supreme Court held that Supreme Court

elther on its own or on petltlon by party is vested with
) || ,
.| ,1 ‘

the judicial power to examltne review and expunge the

i
vires of such piece of leglvlatlon/amendment relating

_l

to the rights of civil serv|ants and havmg public

importance. | }1

12, The Honourable Supreme Court vide
[.
. ] [|

R above said judgment set amde the piece of leglslatlon

promulgated by the Smdh Assembly with regard to out
I I 1 . .

of turn piomotlons of some officers by way of _
| =sl i : k

deputation /absorption. In t:;e"sa-id judgment’ certain'

oy

principles have been | enunCIated regarding

" instruments/piece of 1eg1s1at1on Wthh had nullified the

~ effects of the Judgments passed by Honourable Apex -

3
‘l|.
!ll'
i
I
]n
|l

I
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1

Court as well as of Honourable Sindh High Court. In
this respect paragraphs No 165, 166 and 167 of said
cited judgment are reproduced below:

165. The Ieadmo Judgment on the subject

issue, which our Co.urts have approving{y

referred to the case of Indn‘a Nehru

Gandhi V. Raj Namm CAIR 1975 SC

2299) which relatlesitb amendment in the

Election Laws of ﬁrdid. In the said

t |
L

judoment Paras 190 ‘and 191 r‘re.g

[ K
zmportance and reproduced hereunder:-
i _|

“190. A4 declamtzon that an order
“made by a Court of law is void is
normally part of the jud!Cl(Il Junction

- and is not| §! :a legislative

Junction......... ||

191.  The position as it prevails ‘in
the United States, where guarantee
of due process of Iaw Is in operation,

Is given on pages 318-19 of Vol. 46
of the American junsprurlence 2d as

under: 1 I
R !i ;

“The general rule is‘ thét'the legisiature
may not destroy, annul set aside, vacate,
reverse, modify, or | :mpalr the final
/udgment of a CourtE |of competent
Jurisdiction, so as to take away private
rights which have bec:)nie vested by the
Judgment A statute attemplmg to do so
has been held unconst!tut:onal as an
attempt on the part of the legisiature to
exercise ]udfcral powen cand as fto
violation of the constttuttlo'nal guarantee
of due process of law The Ieg:slature is
not only prohihited from r¢|eopemng cases

.
3
]
i
b
i
i
I«

i
I

1
o

| i
th
! i
{,.i
[ ]
1



prewously decided by the Courts, but is

-also forbidden to affect the inherent
attributes of a judgment That the statute
is under the gu:se of an act affecting
remedies does not alter the rule. It is .
worthy of notice, hOWeVeI' that there are
cases in-which judgments requiring acts -
to be done in the fulure may validly be
affected by subsequent legislation

| making :Ilegal that wh:ch the judgment
found to be illegal, or makmg legal that
which the judgment found to be illegal.” ‘

R
.|I

E iR
K
o
13. Similarly Paragraphs No. 166 and 167 of

the cxted judgment (2013 SCMR 1749) are reproduced

o

as under: ik
0
i
“166. This Courit in the case of Fecto

3

P
E
Belarus Tractor ‘td. V. Government

| Y
of Pakistan | tl iwrough _ Finance
‘ d

Economic Affazrs and others (PLD

" ,1
'l

2005 SC 605) Iu'v.g held that when L
- R |

legislature intends, to validate the tax

{o

i

declared by a Court to be zllegally

collected under :(m!. individual law,

[l

R
the cause for| ineffectiveness or

invalidity must be rl'emoved before the
| A |
validation can be said to have taken

| |

-plfzcef effectively.... ’

.
|
1
|
J
I
|
|
.
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