©22.12:2021

27.01.2022

Announced:

[

Counsel for the petltloner and Mr. Muhammad Adeel
Butt, Addl. AG for the respondents present.

Learned AAG states that CPLA has been filed against
the judgment under implementation. If the CPLA has been
filed and the Judgment has not been suspended, 'tne

' respondents are under obllgatlon to implement the
judgment, subject to decision of CPLA by the august
Supreme Court of Pakistan and on product‘ton of éfﬁdavit by
the petitioner to-the effect that in case the judgment under
execution is set aside by the august SLjpreme Court of
Pakistan, he shall be liable to refund the benefits received
on strength of conditional order. Adjourned to 27.01.2022
before S.B. ‘

o c%

Learned counsel for the petitioner present. Mr. Kabirullah
Khattak, Addl: AG for respondents present. '

_Respondent-department produced office order dated
20.01.2022 whereby Service Tribunal's judgement * dated’
08.09.2021 has been implemented and the petitioner
conditionally reinstated'in service with intervening period trveé\ted
as leave of the kind, subject to the outcome of CPLA. As such the
instant execution petition stands disposed of in the -ab_dve
manner. File be consigned to the record room.

27.01.2022

(Mian Muhammad)
Member(E)
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FORM OF ORDER SHEET
Court of ’
Execution Petition No. 9\ 9\0 /2021
S.No. | Date of order Order or other proceedings with signature of judge
proceedings ’
1 2 3
1 12.10.2021 -The execution pétition of Mr. Asif Siraj submitted today by
Roeeda Khan Advocate may be entered in the relevant register and
put up to the Court for proper order pleasé, -
REGISTRAR W
: R
9. This execution petition be put up before S. Bench on
2
RMAN
12.11.2021 Counsel for the petitioner present.

fixed. To come up for implementation report on

22.12.2021 before S.B.

FORR T

Notices be issued to the respondents for the date




BEFORE THE KHYBER PAKHTUNKHWA' -

SERVICE TRIBUNAL PESHAWAR

Executlon petition No. & /2021
| In :
Service Appeal No: 317/2017

Asif Siraj
VERSUS

The Provincial Police Officer KPK Office at CPO

Peshawar and Others
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1. | Execution Petition | . 1-3
2. | Affidavit. . N .
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4. | Copy of Judgment “A” Qe
5. | Wakalat Nama. '

‘Dated: 11/10/2021 -
: Petitioner
- Through
Roeeda Khan

Advocate, High Court
Peshawar

»
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BEFORE THE KHYBER PAKHTUNKHWA |
SERVICE TRIBUNAL PESHAWAR =~

_ Execution petition No. 0\&0 /2021
In
Service Appeal No: 317/2017

Asif Siraj S/o Sirajul Haq, Constable/Photographer Police
- Department Peshawar, R/o Karlmpura Bazar, Street No.
Agah Safee House No. 1999 lllaga PS. Gulfat Hussain \
Shaheed, Hashtnaghri Peshawar City. B

memeemesmmeeenaniee Appellant

- VERSUS | S
1. The Provincial ~ Police  Officer . Khyber
Pakhtunkhwa Office at CPO Peshawar.
2.SSP Head Quarter, Peshawar, Office Pohce o
Lines Peshawar. S .
~ 3.SP Head Quarter Peshawar.
4. Capital City Police Officer, Peshawar ofﬁce at
~ Police Lines Peshawar. - ‘
5. Deputy Superintendant of Police HQ Peshawar

- eeeencencceans (Respondents).-'." )

EXECUTION  PETITION
FOR IMPLEMENTATION
OF THE JUDGMENT OF
THIS HON'BLE TRIBUNAL
IN APPEAL No. 817/2017 -
DECIDED ON 08/09/2021

Respectfully Sheweth,
1 Thét the above_me_ntion appéal was deeided

,by this Hon’ble Tribunal vide Judgment



<)
~ dated 08/09/2021. (Copy of the judgment ié |
' annexéd as annexure “A”). |
. That the Petitioner after getting <va the
attested copy - of same approached the
- Respondent - several tlmfe - for
| im‘pleméntatiop of the 'above mention -
.judgment. However th_éy aré using delaying
A‘tac'tics énd reluctant' to implement the -

- judgment of this Hon’ble Tribunal.

. That the Pet1t1oner has no other option but
'to flle the : 1nstant .pet1t10n .for
imple_mentation of the jud_gnient of this

 Hon’ble Tribunal. |

.That there is nothlng Whlch may prevent
thls Hon ble Trlbunal from 1mplement1ng of _
its own judgme'nt.

.That the respdndént department is bound
to obey the order of this Hon’ble':‘ Tribunal

by implementing the said judgment. .



It s, tbej'efqre, requested that on
- acceptance  of this pe_tz'tfon, the
i ReSpondents_ may directed to implement

the judgment of this Hon’ble Tribunal,

{

Dated: 11/10/2021 @
- ' B Petitioner
Through %

- Roeeda ‘Khan: 3
Advocate, High Court
- Peshawar =~ = /




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Execution petition No. /2021
, . In
- Service Appeal No: 317/2017

Asif Siraj
VERSUS

The Provmcml Police Officer KPK Office at CPO
Peshawar and Others

AFFIDAVIT:-

I, Asif  Siraj S/o  Sirajul = 'Haq, -
Constable/Photographer Police Department,
Peshawar, R/o Karimpura Bazar, Street No. Agah Safee
House No. 1999 Illaga  PS. Gulfat Hussain Shaheed,
~ Hashtnaghri Peshawar City, do hereby solemnly affirm
and declare on oath that all the contents of above
application are true and correct to the best of my
knowledge and belief and nothing has been mlsstated
or concealed from this Hon‘ﬁbvle ourt.




' BEFORE THE KHYBER PAKHTUNKHWA
* SERVICE TRIBUNAL PESHAWAR

Execution petition No. __" -/202_1
' - In :
Service Appeal No: 317/2017

Asif Siraj
VERSUS |
The Provincial Police Officer KPK Office at CPO
Peshawar and Others .

. ADDRESSES OF PARTIES

PETITIONER |
Asif - Siraj S/o Sirajul Hag, Constable/
- Photographer Police Department,; Peshawar, R/o
Karimpura Bazar, Street No. Agah Safee House
No. 1999 Illaga PS. Gulfat Hussain Shaheed,
‘Hashtnaghri Peshawar City.

RESPONDENTS

1.The Provincial - Police  Officer = Khyber
Pakhtunkhwa Office at CPO Peshawar.

2.SSP Head Quarter, Peshawar Office Police
Lines Peshawar. SR

~ 38.SP Head Quarter Peshawar

- 4. Capital City Police Officer, Peshawar ofﬁce at
Police Lines Peshawar.

5. Deputy Superintendant of Police HQ,.Peshawar.

‘Dated: 11/10/2021 .

. Petitioner
Through |
eda Khan '

. Advocate, High Court
Peshawar -



Servrce Appeal No. 317/2017

Date of Institation ... ' 04_.0,4.’2.017 |
- Date of Decision = .., 08.09.}2021

g 1
z’

i
t

Asif Slra)r son of SlraJul Haq, - Ex-Constable/Photographer No.3559, Police
. Departmeht ‘Peshawar, resident of Karlmpura Bazar, Street Agha Shafee. House
. Tilaga PS. Gulfat’ Hussain, Shaheed Hashtnagrl Peshawar City.

(Appellant)

| .V_ERSUS R - o

Provrncral Pohce Off cer, Khyber Pakhtunkhwa Peshawar and four others.

(Respondents)

: ‘ROEEDA HAN

... Advocate " _For Appellant

_ VUSMAN GHANI
District Attorne 3

_ For Respondents .

.~.SALAH UD DIN

_ : ‘MEMBER (JUDICIAL)
','ATIQ UR REHMAN WAZIR

- MEMBER (EXECUTIVE)

----—-----i——-n---—n'———----—-——.—---'

,,,,,

JUDGMENT

ATI_'}UR REHMAN WAZIR MEMBER (E):- Brief facts of the case are that

the appenant was appomted as Photographer constabie on 21- 07 2008. During the
course:; of his servrce he was proceeded agaunst on the charges of his connections
with cnmmals but was removed from servrce on the charges of absence VldE. order

dated 30 11 2010 and h|s absence perrod e, 2 months and 14 days were treated as




02,

‘record reasons for dlspensmg wrth of rnqurry,

not respdﬁded.~ ‘l'.he'appellant ﬂled revision petition'dated 22-09-2016, which was

‘ re]ected on 21 02 2017 and. communrcated to the appellant on 21-03- 2017 hence

the lnstant servuce appeal rnstltuted on 04-04—201,2 wrth prayers ‘that lmpugned

“Orders dated 30-11- 2017 and 21- 02\2017 may be set aSlde and the appellant may be

ORI g

re- lnstated m service with- all back benefits. -

Learned counsel for the appellant has contended that the lmpugned

:';{\-

orders of the respondents are lllegal against the law and natural Justrce, hence the

same are untenable in. the eye of law and are |table to be set aside; that the

,ln other lllegal actrvrtres but none of the allegatrons could be proved against the

l*-'

' appellant 50 the respondents changed the strategy and leveled the allegatrons of
‘absence from duty and’ upon allegataons of absence he was removed from service,

' 'whlch lS lllegal “that the appellant never absented from his lawful duty, but as is
evrdent from record that on 07 08-2010, he was restrained by respondents from

4 .'duty tlll the ﬁnal d:sposal of mqunry proceedlngs agalnst him and the same period
was. treated as absence from duty, that as per Sectlon 5(4) of the Removal from

S Servrce (Specral Powers) Ordrnance 2000, the competent authorlty was required to

‘which however were’ not recorded in

case of the appellant that for i |mposmg ma;or penalty, a. regular mqulry must have

been held to determrne factual basrs of such allegations, wh:ch were requ1red to be

proved rnl accordance wrth law, which however was not done in case of the appeilant

'G;__f,_,val from Servrce (Specral Powers) Ordlnance 2000 was ln fi eld whereas




03,

Ied to h:s removal from service by the competent authonty,

Servants’ (lEfﬂdency & Discipline) Rules 1973 WhICh is -illegal and wnthout lawful
authonty and the impugned order is liabie to be struck down on this score alone that
the whole proceedmgs are without authonty and Coram non-judice; that when the
basic order is wrthout lawful authorrty and wvoid ab initio, then the entrre
superstructure rarsed thereon falls on the ground automatlcally Reliance is placed on
" PLD 2008 Supreme Court 663 and PLD 2015 Supreme Court 380. On the question of
limitatiof ‘the learned counsel added that no limitation shall run agalnst such orders,

. whrch aré vord bemg Coram non ]udrce that absence period of the appellant was

treated as'leave wrthout pay, hence the very ground on the basis of which the

:-appellan‘t ,yvas proce agalnst has vanlshed away Rellance was placed on, 2006

Learned District Attorney appeanng on behalf of respondents has

. contended that the mstant appeal |s badiy trme barred as his - revrsmn petition was

reJected on the ground of limitation: that no plau3|ble explanation .was offered for

"condonation oﬁ delay, that the appellant was proceeded agarnst departmentally on

- sensitive, charges of having connectrons wuth crrm:nals narcotlcs sellers, which had

that the appellant was

proceeded aga:nst under the relevant Iaw and ‘was nghtly penalized for the charges

Ieveled agalnst hrm

- -~‘v

v

‘04. "We. have heard learned counsel for the partnes and have perused the

record Record reveals that the appellant was’, proceeded against ‘under two sets of
. rules at ,a trme,_re Khyber Pakhtunkhwa Government Servants (Eff cuency &
Drsoplrne) Rules, 1973 and Removal from Serv1ce (Speoal Powers) Ordinance, 2000.
Charge heet/statement of allegatrons dated 0_) 08 2010 was served upon the.

oappellant under the Khyber Pakhtunkhwa Government Servants (Efﬁc:ency &



DlSCthﬂE) Rules 1973 wrth the charges of his connectrons with criminals, narcotics

sellers and garnbler dens as well as shown his 1nvolvement in other illegal activities

and to thrs effect DSP . Civil Secretarrat was appornted as Inqulry offlcer The
appellant vrde his |eply dated 16-08- 2010 had denred all such allegatlons rather he

. had contended that he was put behind the bar for 19 hours and was restramed from

e a
4

Jomlng duty Nothlng is avallable on record to show -that any such |nqu|ry was
conducted by the: respondents rather the show cause notrce dated 16-11- 2010
| clearly shows that- inquiry was d|Spensed wrth but wrthout recordlng any reason,
thus the respondents skrpped a mandatory step in the drscrplrnary proceedlngs

l

therefore actron Q%thorlty in awardlng maJor penalty of removal from service, in

“\_./

placed on 2011 PLC (CS)

'l ‘\l

. \ Circums tancer was in sheer vrolahon of prlnCaples of natural justice. Reliance is .
‘ o /’ ;E.

387. 1t was astonrshlng to note that the charges in show

- cause notrce were- altogether dlfferent from the charges Ieveled in the charge

sheet/statement of allegatlons The show cause notice was served under Removal

OnY Sr_rwlce (Specral Powers) Ordlnance 2000, on the charges of absence from

~duty, whrch was responded by the appellant who vehernently denied the charges of
absence rather he had contended that he was restrained from- performlng his duty,

hence :n j’_lﬂrcumstances how he could perform duty, when the respondents did not

ul.ow lnm to ]om his duty. We have noted that durin

g the period in question,

Removal‘from Serwce (Specral Powers) Ordlnance,‘,ZOOO was in field, but proceedings

agarnst- ih'e

appell_ant- were initiated under the Khyber Pakhtunkhwa Government
ESTTRVETaY Efficiency & Dlscipline) Rule'c 1973, whlch s illegal. The respondents

however corrected therr course and issued the mnpugnecl order of removal from

service under Rernoval from Service (Specral Powers) Ordlnance 2000, which clearly

shows malaﬂde on part of the. respondents and which made the whole proceedlhgs '
-«-dub:ous rendenn the same a
| I <t B A %! g s.nullrty in the eye of Iaw We have found another

AR Y 3 Y S . . . . Py IS /572
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_ |rregularlty,

that charge sheet/statement of allegatrons contain serlous allegation of

his connectrons with crrmlnals which was requlred to be unearthed through a regular

1nqurry‘ d

|nqu|ry ofﬂcer to thrs effect was also appo:nted but since the

respondents were not in-a posrtson to prove such allegatuons hence taking U turn

the reSpondents drspensed wrth the inquiry and changed the nature of allegations,

‘ whlch were conﬂned only to. the extent of absence from duty only It however is on

- record that':the appellant was closed to pollce Ilnes and was asked not to join duty

until ﬂnalrzatron of the inquiry proceedrngs Malaﬁde on part of the respondents is

also evrdent from the facts that, charge sheet was issued on 05- 08- 2010 whereas his

ut»'euce rn the 'rfpuuned order of removal from service is shown as 07-08-2010 to

15- 10-” lO However in both the eventualrtnes no- rnqurry was conducted aga:nst

the appellant and. he' was . removed from service arbltrarlly without affording him
l ‘f
proper opportumty of defense The Suprerne Court of Paklstan in its Judgrnent

reported -as 2009 PLC (CS) 650 has held that regular rnqurry IS must before

rmposrtron of maJor penaity of removal from service. We have also observed that the

supreme court of Paksstan reported as 2006 SCMR 434 and 2012 TD (ServrceS) 348.

. We are mrndful of the quest;on of llmrtatlon but since the appellant was removed

from servrce wrthout observmg proper procedure rather the respondents were bent




he- reluctant in

_ rondonrng the de{ay dependmg upon. facts of the case under consuderataon

05. In view of - the foregomg dtscusswn the lnstant appeal IS accepted and the

appeilant is re- anstated in serv:ce The mtervemng pertod |s treated as Ieave of the,

kind due. Parties are. left to bear the:r own costs Fl!e

be cons:gned to record room
ANNOQUNCED
08.09.2021

.
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ORDER

Ex-Constable Photographer Asif Siraj No0.3559 was
awarded major punishment of dismissal from service by the then SP
HQrs vide OB No0.3924 dated 30.11.2010 on the charges of absence
from duty w.e.f 07.08.2010 to 15.10.2010 and from 05.11. 20210 to
11.11.2010 (02-months & 14-days).

s,
1
{;

In this regard he was filed departmental appeal~-before
W/IGP Khyber Pakhtunkhwa against above punishment orders which
was rejected/filed by the then IGP, KPK Peshawar vide No. S/827/17
dated 21.02.2017.

Being aggrieved of the orders, Ex-Constable Photogréapher
Asif Siraj No.3559 instituted a service appeal N0.317/2017 title as Asif
Siraj son of Sirajul Haq, Ex-Constable/Photograhper No.3559, Pollée
Department Peshawar, resident of Karimpura Bazar, Street Agah
Shafee House N0.1999 Illaga PS Guifat Hussain Shaheed, Hashthagri,
Peshawar City before the Honourable Service Tribunal Peshawar The
Morourable Service Tribunal vide its judgment passed on 08.09,2021
has 6rdered that "in view of the foregoing discussion, the instant
appeal is accepted and the appellant is re-instated in service:
The Intervening period is treated as leave of the kind due.”

ANDENT 6F pOLICE !
HEADQUARTERS; PESHAWAR to

. Dated Qﬁ= /... g /2022

’Ig [ rlnlc 3

OB$ NOE Fan oo |
MPA/SP/dated Peshawar the_2-¢/ ) /2022

Copy of above is forwarded for information & n/actlon to:

. The Cap;tal City Police Officer, Peshawar.

DSP/HQrs PeChawar

Pay Office, ~

. -OASI, 'CRC & FMC along-with complete departmental file.
Officials concerned.

>

v
\ 91/))29’
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