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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
PESHAWAR AT CAMP COURT ABBOTTABAD.

Appeal No. 110/2019

Date of Institution ...  23.01.2019
Date of Decision 17.09.2020 .

Gul Muhammad S/O-of Sadbar Khan, Resident of Pattan, Tehsil Pattan, District
Kohistan Lower/Police Constable (BPS-07) at Dassu Kohistan.

(Appellant)
VERSUS
Regional Police Officer, Hazara Region Abbottabad and one other. ‘
(Respondents)
Present:
MR. ABDUL SABOOR KHAN,.
Advocate ' ---  For Appellant.
- MR. MUHAMMAD RIAZ KHAN PAINDAKHEL,
Assistant Advocate General ---  For respondents.
- MR. MIAN MUHAMMAD, ---  MEMBER(Executive)
MR. MUHAMMAD JAMAL KHAN --- ~ MEMBER(Judicial)

JUDGEMENT.
MIAN MUHAMMAD, MEMBER:- Brief facts of the case are that the
appellant was serving as constable (BPS-07) in respondent-department. He was

imposed major penalty of dismissal from service vide order dated 20.01.2014 on the

allegation of involvement in criminal case nominated in FIR NO.29 dated

25.02.201 3 under Section 9 (C) of Control of Narcotic Substances Act 1997, Police
Statioﬁ Lal Muhammad Shaheed Besham District Shangla. On conclusion of the
trial, the appellant was sentenced and convicted (lif‘e imprisonment and fine of Rs.
1,00,000) by the Trial Court. The appellant challenged it before the Peshawar High
Court  but the Peshawar High Court also maintained the judgement of the lowerl

court. The appellant also challenged the judgémén‘t of both the courts before the




august Supreme Court of Pakistan ‘and thé apex court accepted appeal _o‘f the
appellant and acquitted him of the charges level against him, vide detaivled .
judgement dated 12.09.2018. Thereafter, the appellﬁnt filed departmental appeal on
05.10.2018 ‘which was partially laccepted to the extent that the appellant was
" reinstated in servipe but the intervening period was treated as leave without pay,

vide order dated 30.11.2018, hence, the present service appeal.

02.  We have heard the pro and counter arguments put forth by the learned
counsels for the parties and perused the available record as well as additional

material/relevant court cases in support of their respective plea.

03.  The learned counsel for the appellant vehemently contended that since the
appellant was in custody and it was beyond control of the appellant to attend his
duty, therefore, he was entitled to all back benefits. He referred to second proviso

under Section-17 of the Khyber Pakhtunkhwa Civil Servants Act, 1973 which

stipulates that “provided further that where a civil servant has, under an order
which is later set aside, been dismissed or removed from service or reduced in

rank, he shall, on setting aside of such order, be entitled to such arrears of pay

as the authority setting aside such order may determine”. In support of his
arguments, he relied on para-6 and 7 of the 2013 SCMR 752, 2003 SCMR 726 and

1999 SCMR 2870.

04.  The learned Assistant Advocate General advanced counter afguments ‘that
being a personnel of disciplined Force, the appellant was nominated in FIR No. 29
dated 25.02.2013 under Section 9(C) of CNSA and his acquittal was the outcome of
“benefit of doub‘i"’ extended to ‘him. by the court. Moreover, departmental
proceedings and judicial proceedings may. .staﬂ from an identical charge(é), can run

parallel to each other on the same set of facts and yet may end differently. It was



further contendéd that the abﬁellant did not--act'l;:lly perform his dﬁty, hence, “no
work no pay” is the principle applied to him. The department has already taken a-
_ leniént view when major penalty of “dismisﬁal from service” was set aside and he
was reinstated in service, declaring the period when he was oﬁt of service, as “Leave
without pay”. He relied on 2004 SCMR 13089 (citation-C) and judgement of |
Khyber Pakhtunkhwa Services -'Tribunal- dated 02.12.201'9‘ in service appeal No. -

1230/2018 titled Zahoor Igbal versus PPO and others.

05.  Spirit of the Court cases relied on in support of the plea of the appellant' ‘
particuldrly that of 2004 SCMR 1308, is that there must be some documentary
evidence to establish the fact that the appellant duriné the intervening.p'eriod when
he remained out of ser;/ice, was not engaged in work anywhere té gain financial
benefits. Similarly, in Civil Appeal No. 1230/2018 titled Zahoor Igbal versus
Provincial Police Officer Khyber Pakhtuﬁkhwa and others; The Services Tribunal |
even took into account the lenient view of respondent-department when the majbr
penalty of “dismissal from service” was converted into “reduction in pay by two
stages” and it set aside that penalty. The appellant was reinstated in service w.e.f

08.05.2018 but without any financial.

06.  As asequel to the above, we have arrived at the conclusion that the appellant
was acquitted as a result of “benefit o_f doubt” which also stands honourable
acquittal as interpreted by the august Supreme Court of Pakistan. The respondent
department has taken a leni‘ent view by convertin:g his major penaltf of dismissal
from service after having considered his plausible reasons on 29.1 1.2019 in orderly
room. Thus, he has been given departmental relief after due consideration to his plea
at the department level. As he was out of service since 25.02.2013 till 30.11.2018
and he actually did not perform duty in the respondent-department due to his OV\-7n '

conduct, therefore, the authority while reinstating the appellant in service, has
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rightly treated the period of his -absence as “Iéaveﬁ ;vithout pay”. We, therefore, find
no merit in the case to intervene ‘the order dated 30.11.2018, as such the appea]_ is
dismissed. farties are left to bear theilr own Costs. File'be consigned to the record
room; |

ANNOUNCED
17.09.2020 '

MEMBER(E)
Camp Court Abbottabad

(MUHAMMAD JA
MEMBER(J)
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Service Appea-l No. 110/2019

S.No

Date of order/
proceedings

Order or ofﬁ”‘é“ﬁ“br’dceediﬁ’@‘?%fﬁgsignature of Judge or
Magistrate and that of parties where necessary.

1 2 3
117.09.2020 | Present.
Mr. Abdul Saboor Khan- ... For appellant
Advocate '

Mr. Muhammad Riaz Khan Paindakhel,
Assistant Advocate General ... For respondents

Vide our detailed judgment of today, we, therefore,

find no merit in the case to intervene the order dated

30.11.2018, as such the appeal is dismissed. File be

conS|gned to the record room.

ANNOUNCED
17.09.2020

A (Mian Muhammad)
mber (Executive)

(Muhammad Jamal Khan)
~Member (Judicial)




Due to covid ,19 case to come up for the sameon / /
at camp court abbottabad.

Reader.

Due to summer vacation case to come up for the same on //7
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District Attorney alongwith Mr. Akhtar Zaman, Inspector (Legal)
for the, res.pondentsv pfesent. Learned counsel for the appellant
requested for adjo_drhmeﬁt. Adjourned to 23.01.2020 for’
arguments before D.B at Camp Court Abbottabad.

(Hussain Shah} (M. M;Kundi)

17.12.2019 Counsel for the ‘a';:)"ﬁ;élllant and Mr. Ziaullah, Deputy

E R
c ol

}-#;ear,q:'zsjaa?-" Member : e = Member ‘
Camp Court Abbottabad Camp Court Abbottabad
23.01:2020 : Appellant in person present. Mr. Muhammad Jan, DDA '

for the respondents present."Due-to general strike of the bar on

the call of Khyber Pakhtunkhwa Bar Council, ‘the case is

adjourned. To come up for further proceedings on 17.02.2020
before D.B at camp court Abbottabad.

o
T\gmber - y?

Member
Camp Court A/Abad
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10.07.2019

17.09.2019

20.11.2019

i
Counsel for thei appellant and Mr.’ Akhtar Zaman,
Inspector alongwith Mr. Muhammad Bilal Khan, Deputy District
Attorney for the respondents present. Representanve of the
department submitted written reply on behalf of respondents No.
1 & 2. Case to come up for rejoinder and arguments on

10.09.2019 before D.B at Camp Court Abbottabad.

!

* (Muhamma “At%n Khan Kundi)

| Member
Camp Court Abbottabad

Counsel for the appellant and Mr. Muhammad Bilal Khan,
Deputy District Attorney, for the respondents present Learned
counsel for the appellant requested for adjournment. Case to come

up for rejoinder and arguments on .20.‘11.20.19 before D.B at

my

(Hussain Shah) A(Muhammad Amin Khan Kundi)

Camp Cou - bottabad.

Member Member
Camp Court Abbottabad ' Camp Court Abbottabad

Counsel for the appellant present. Mr. Usman Ghani,

District Attorney alongwi}th Mr. Akhtar Zaman, Inspector for -

respondents present. Learned counsel for the appellant seeks

adjournment. Adjourned but as a last chance. To come up for

arguments on 17.12.2019 before DB at Camp Coutt,
Abbottabad. 1
\ N
(%

Member - ~ Member
Camp Court Abbottabad



20.05.2019 \ Counsel for ‘the "ﬁﬁ’ﬁellﬁm Gul Muhammad present. -
Preliminary arguments heard. It was contended by learned counsel

v e
for the appellant that the appellant was serving in\Education
pp pp g ( \

‘Department. He was imposed major penalty of dismissal from
service vide order dated 20.01.2014 on the allegation of
involvement in criminal case vide FIR No. 29 dated 25.02.2013

under section 9- (C) of CNSA Police Station Lal Muhammad
Shaheed Besham District Shangla.- It was further contended that

after conclusion of the trial, the appellant was sentenced and
convicted by the trial court. The appellant challenged the said

before the worthy High Court but the worthy High Court also
Lo ‘maintained the judgment of the lower court, It was further
contended that the appellant also challenged the _iu}igln:ént: of both

e th§: courts before the august Supreme Court of Pakistan and the
apex court accepted the appeal of the appellant and acquitted him

from the charges level against him vide detail%/‘%udgmem dated
~12.09.2018. Thereafter, the appellant filed departmental appeal on

- 05.10.2018 which was partially accepted to the extent that the
appellant was reinstated in service but the intervening period was

treated as leave without pay instead of back benefits hence, the
present service appeal. Learned counsel for the appellant further
dontended that since the appellant was in custody and it was
beyond the control of the appellant to attend the duty therefore,

~ the appellant was entitled for back benefits. ~

The contention raised by the learned counsel for the
- appellant need consideration. The appeal is admitted for regular

hearing subject to limitation and all other legal objections. The

Appeilart erosnied . appellant is directed to deposit security and process fee within 10

Securisy & Process Fe@ » ) _ _ | .
.*,%-—--«vm‘" days thereafter, notice be issued to the respondents for written
) T reply/comments for 10.07.2019 before S.B at Camp Court

{
v / { } Abbottabad.
(Muhammad Amin Khan Kundi)
Member
Camp Court Abbottabad
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0 appellant and his counsel for attendance and preliminar)

hearing for 20.05.2019 before S.B at Camp Court Abbottabad.
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(Muhammad Amin Khan Kundi
Member _
Camp Court Abbottabad
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: FORM OF ORDER SHEET
Court of_
Case No. 110/2019
S.No. | - Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1. 23/1/20167~" The appeal of Mr. Gul Muhammad received today by post
through Mr. Abdul Saboor Khan Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for proper order
please. A
"-Q;e’_@fm '
L RRRN AV
2| 25119 REGISTRAR >3 1} 19
This case is entrusted to touring S. Bench at A.Abad for
preliminary hearing to be put up there on 2/ /3 "/? .
5 l Y
x\.,*;' ? .
' \
| CHAIRMAN
21.03.2019 None present on behalf of the appellant. Notice be issued

y
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BEFORE THE SERVICE TRIBUNAL
K.P.K PESHAWAR

Service appeal No iﬁgof 201:7

Gul Muhammad...........cc..oooeeee. Appellant

VERSUS

Regional Police Officer, Hazara Region
Abbottabad. ........cc.oeinnene. Respondents

APPEAL
INDEX

Déscription-of do

1. Memo of Appeal

2. Affidavit - - 7
3. Correct address of Parties 8
4, Copy of order dated 20.08.2014. A 9
5. Copy of Judgment dated 12.09.2018. B 10-12
6. Copies of departmental appeal ' C 13
7 Copies of order dated 30.11.2018. D 14
7 Wakalat Nama - 15

Dated 19.01.2019 ﬁﬁ)
GUL MUHAMMAD
(Appellant)
Through:-
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BEFORE THE SERVICE TRIBUNAL
K.P.K PESHAWAR Khyber Pakhtakhwa

Service Tribunal

Eriavy No. qz

Service appeal No Ho of 2015

Gul Muhammad, Son of Sadbar Khan,

 resident of Pattan, Tehsil Pattan, District

i edt@—@ay

ReDisirar
>3 \i'c] |

Kohistan Lower/Police Constable BPS 07 at
Dassu Kohistan.

..... Appellant

VERSUS

1) Regional Police Officer, Hazara Region
Abbottabad.

2}  District Police Officer, District Kohistan
at Dassu.
s Respondents

APPEAL UNDER SECTION 4 OF KPK
SERVICE _ TRIBUNAL __ACT, 1974
AGAINST THE _ ORDER __ DATED
30.11.2018 WHEREBY RESPONDENT
NO 01 PARTIALLY ALLOWED THE
. DEPARTMENTAL _APPEAL OF THE
APPELLANT, REINSTATED HIM INTO
SERVICE, BUT PERIOD OF ABSENCE
HAS _BEEN TREATED AS LEAVE
WITHOUT PAY, INSTEAD OF WITH PAY.




. PRAYER:-

On acceptance of the instant appeal,
the period of absence of the appellant
treated as leave without pay may
gfaciously be modified to with Pay and
respondents be directed to give/grant
back benefits, back service and other
admissible perks and privileges to the
appellant in  consequence of his
reinstatement into service, vide' order
dated 30.11.2018.

Respectfully Sheweth:-

That, appellant was appointed as police
constable at District Kohiétan‘ on
23.07.1998.

That, on 25.02.2013, petitioner was
falsely involved by local police of police
station Besham, District Shangla in a
false case vide FIR No 29 dated:
25.02.2013 under section 9(C) of
CNSA, 1997, due to said reason,

Respondent No 02 dismissed the
appellant from service vide order dated
20.08.2014.

(Copy of order dated
20.08.2014 is annexed as
annexure “A” ).

That, the appellant was acquitted of

the false charges by the August



A)

Supreme Court of Pakistan vide

-Judgment dated 12.09.2018.
- H

(Copy of ‘Judgment dated
12.09.2018 is annexed as
annexure “B”),

That, after earning clean ééquittal,
appellant filed a departmenté.l appeal
with respondent No 01 on 05.10.2018.
Which was allowed and appellaht was
reinstated into serviée vide order dated
30.11,2018 but the period of absence

and the period in which the appellanf ,
remained out of service was treated as
leave without pay instead of = with
pay/back benefits.

(Copies of departmental appeal
and order dated 30.11.2018 are
annexed as annexure “C & D”).

That, the appellant is only aggrieved to

‘the -extent "of treating the period of

absence as leave without pay instead of
with pay, hence ,this appeal inter alia
on the following amongst ~other

grounds.

!

GROUNDS:-

That, appellant remained behind the

~bars in the aforesaid criminal case with

effect from 25.02.2013 till he was
released from Jail on 19.09.2018 in

consequence of the judgment of fhe

apex court dated 12.02.2018.



B)

C)

D)

That, the appeilanf was not paid his
salaries/vJail- allowances during his
incarceration with effect from
25.02.2013 till he was released on-
19.09.2018 for which he was entitled
as under trial prisoner under the law

on the subject.

That, the appellant never remained
willfully absent from duty and during
the intervening period he was also not

enjoying any gainful job, therefore, he

is legally entitled to back benefits, but

Respondent No 01 did not grant the
same vide order dated 30.11.2018

despite having reinstated him into

service.-

That, it is well settled by now that
reinstatement of an employee into
service is always leloWed by back

benefits of the intervening period.

| That, the appellate authority

(Respondent No 01) has not cited any
legal reason for treating the period of
absence of the appellant as leave
without pay, hence to the extent of
which, order dated 30.11.2018 passed
by respondent no 01 - calls for
modification treating the period of

absence as leave with pay.
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. PRAYER:- |
| On acceptance of the instant appeal,
the period of absence of the appellant
treated as leave  without pay may
graciously be modified to with Pay and
respondents be directed to give/grant
back benefits, back service and other
admissible perks and priviléges to the
appellant in  consequence  of ~his_'
reinstatement into service, vide order

"~ dated 30.11.2018.

Dated 19.01.2019
s 7

Gul %ﬁ%ﬁfmad
: “{Appellant)
Through:-
ABBUL S
A e High Court
VERIFICATION :

I, Gul Muhammad, Son of Sadbar Khan, i'esi('ient'
of Pattan, Tehsil Pattan, District Kohistan
Lower/Police Constable BPS 07 at Dassu

' Kohistan, do hereby solemnly affirm and declare

that the contents of fore-going Appeal are true
and correct to the best of my knowledge and
belief and nothing has been concealed or

suppressed form this Honorable Tribunal. 7
V GUL MUHX ﬁ AD



BEFORE THE SERVICE TRIBUNAL
~ K.P.K PESHAWAR

Service appeal Nb of 2018

Gul Muhammad................cueeeen. Appellant

VERSUS

Regional Police Officer, Hazara Region

| Abbottabad. .............ccoe. Respondents

APPEAL
AFFIDAVIT

1, GUL MUHAMMAD, SON OF SADBAR KHAN, .
. RESIDENT OF PATTAN, TEHSIL PATTAN,

DISTRICT KOHISTAN LOWER/POLICE
CONSTABLE BPS 07 AT DASSU KOHISTAN. DO
HERBY SOLEMNLY AFFIRM AND DECLARE ON
OATH THAT THE NO SUCH SUBJECT MATTER
APPEAL HAS EVER BEEN FILED BEFORE THIS
HONORABLE COURT NOR PENDING NOR
DECIDED. THAT THE CONTENTS. OF  FORE-
GOING AFFIDAVIT ARE TRUE AND CORRECT TO
THE BEST OF MY KNOWLEDGE AND BELIEF AND
NOTHING HAS BEEN CONCEALED OR

-SUPPRESSED FROM THIS HONOURABLE

TRIBUNAL.

7
Dated: 19.01.2019 uﬁ&éj |
A _ GUL M AD

DEPONENT

O cmwe?”




.-ﬂ_

- BEFORE THE SERVICE TRIBUNAL
| K P.K PESHAWAR "

Service appeal No of 2018

Gul Muhammad..........c.c..ceeeenne Appellant |

VERSUS

Regional Police Officer, Hazara Region
Abbottabad. ...................... Respondents

APPEAL
CORRECT ADDRESSES OF THE PARTIES

'APPELLANT: |
Gul Muhammad, Son of Sadbar Khan,

résident of Pattan, Tehsil Pattan, District
Kohistan Lower/Police Constable BPS 07 at

Dassu Kohistan.

RESPONDENTS:
1}  Regional Police Officer, Hazara Reglon
Abbottabad

2y  District Police Offlcer District Kohistan

at Dassu.
_ .
GUL MUHAMMAD

(Appellant)

Dated 19.01.2019

Thfough -
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The r)rdcl wﬂl dlspo'ac of the departmental wquu’!/ inttiated againat © Tonstalle

Gui Mehanrated Ne. Nn. 757 on the score of allegations that he abaented him-self (rom dnt\ vide

"Paily Diary No, 17 daled 23-02-2013 withonl any Jeave/ permission o his ~en.m" MIRC
Police Station B-tttcra reported that he being a member of discipline force x.wolvtzd n

criminal case vide FIR Mo. 29, dated 25-02-2013 u/s 9-CNSA Police Statiou Lal Mohaumad

‘ih’\hecd Besham District Q‘h‘mgl'l A ——

On thl.\ Mr Saecd Ahmad Malik DSP/Hgrs: D-lssu was '\ppomicrl Az cnqmrv
officer and he mhnmtecl finding report that, till decision of comit enquiry will he pending, of
the decision of cmnt the cnquicy of ?ccuscd coustable again sent to TST/Hars: for further
comments/ cnquwyg Duitng r the enquiry it c'm‘c to-the notice fhat trail comt of Session Judge

Shangla announced decision in the casc. The Session Judge awarded life raprismpnent anel

finc Rs. 100000/- (nnc ) xc) nlpm:s The decisiop of the court obtained which i% attached wilh

enquiry file.

me thc circumstances mcnlmncxl above it is evident ihai he wes hai_si:.\,u-..l

for police foice and Hrought had naine of the police depariment, hcnr.e duc to his

involvement in above mentioned case he is dismissed from scrvice from the date of abst ucc

soder Police disciplinary Rules — 1975 with immediate cffect.

fq cavel Ly If!}
D;stuc 1 Potice Dficer,
Kahizian

osno__ O 7~

'ocplelr]'fj'el PAVEE-NE

(MYHAMMAD NAS/M)

teafticker/peddior nf narcotics. His involvement in the casc shows that he is a black stigma’

. - .
- N

District & Segsions/Juige/Zilla Qazi

e 2 o



Mr Justice Maqb ol Baq'- ;
Mr. Justice Syed Mansoor All

Criminat Aggeal No. 415 of 2017

(Against the judgment dated 15.01.2015 passed by the Peshawar

High Court, Mmgc ra Bench (Dar-ul- Qaza), Swat in Cnmmal Appeal
No. 222 of 2013} °

Gul Muhaﬁmad

...Appellant
versus

The Statae, atc. |

...Respondents

For the appcllaqt: Mr. Ziaur Rehman Khan, ASC
For the State: | : Mr.  Zahid - Yousaf  Qureshi,.
. : . Additions Advocate-Gcncral
Khyber Pd tunkhwa '

Date of hearing: 12.09.2018

P

JUDGMENT

" Asif Saeed Khan Khosa, J.: Gul “Muhammad appellant
had allegedly bcen %apprchendcd by a raiding party while carrying a
bag contammg Ch!;:u as weighing 12 kilograms and subsequently

some samples 1Atak<h;‘n from the recovered substance had statedly

been tested positivie by the Chemical Examiner, In this backdrop
the appellant was pooked in casc FIR No. 29 registéred at Police
Station Besham, Liistrict Shangla on 25.02 2013 for an offence

under section 9(c) of the Control of Narcotic Substanaes At 1997 |

and after & regular tlal the appeliant Waa sonvisted by the trlal

court for the sald offence and was ocntcnc_,ed to imprisonment for

ATTESTED | ank:

Co‘}m ssocmm

ﬁ urt of Pakls
13 amauad

SUi.r.nm . taw | '




- werc subsequer

counsel for the pl!_arties By

safc custody of |

 siminal Appeal No. 415 of 2017 .

life and to pay ﬁﬁe'which conviction and sentence of the appellant

ritly upheld ‘and maintained by the High Court.

Hence, thc present appesl by leave of this Court granted on
21.08.2017. | © i ) B

2. Lca*lle to-g}ppea‘l hadl w. '
reappraise_the rvidence 4

3. Accordmg‘ to the

substance was handed over by Jit T

complainant (PW 1) to Muhammad Ali, Moharrir for safe custody of
the recovered substance at the locel Pohcc Station but the record
‘'shows that thc‘

produced beforg the trial court nor he had made any statemcnt
under sebtxcn_ 161, Cr.P.C.

said Muhammad Ah. Moharrir had nelther bccn

confirming safe custody of the
recovered substgnce. It is also evxdent fmm the record that some

samples of the rpcovered substance hacl later on-been handed over

to Mansoor Ahmjed, F.C..for their tranSmxssmn to the ofﬁcc of thc

Chemtcal Examiner but even the sald Mansoor Ahmcd F.C. had

not been produged before the trial court and no statemcnt of his

under sectxon 61, Cr.P.C. had been recorded. This shows that
e recovered substa.nce and safe tranarmssmn of
the samples of the recovered substance to the ot‘ﬁce of the
Chemical Examiner had never been estabhshed bct‘ore the trial
court through y independent cvxdence It has already been held
by this Court u‘i ‘the cases of Am:gd Ah V. Ih_e_s_t,g_tg {2012 SCMR
577) and Ikram llah and gthers v. 'I'P State (2015 SCMR 1002)
that in a case \thrc safe cx{lstody of the’ recovered substancc or

safe transmission of the samples of the recovered substancc is not
proved by the !

rosecution there an accused person cannot be
eotivioted iﬁ Buell & oass.

4. For what has been discussed above this appeal is allowed,

the COﬂVlCthl’l and sentence of the appellant recorded and upheld

ATTESTED o R

o
o 5 TR o AL

" o
¢ L P )m"ie ) -
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DISTRICT JUDICIARY SHANGLA

OFFFICE OF THE DISTRICT & SESSIONS JUDGE! ZILLA QAZ!, SHANGLA.

¢ {{

: 0996-850001 " No. R&3E  D&SIHZQ (SH)
ow 0996-851001 -
ail: dsishanglal @gmail.com : Dated: /191 09  nois
o The Superintendent,
o Central Jail Haripur.
Subject: RELEASE WARRANT:

Criminal Appeal No.415 of 2017

Gul Mghammad Vs  The State and others

CASE FIR NO.29 DATED 25.02.2013
UIS 9 (C) CNSA P/S BESHAM DISTRICT SHANGLA.

. Whereaé, accused Gﬁi Muhamfnéd s/o Sadbar Khan r/o Pattan, District
Kohistan was charged in case FIR No. 29 daled 25.02.2013 u/s 9 (C ) CNSA, Police
Statlion Besham, District Shangla. The said accused waé convicted and sentenced uls 9 (C)
CN$A for life imprisonment and to pay a fine of Rs. 1,000,00/-(One lacs) or in default thereof

to undergo one year S Benefit of seclion 382 (B) Cr.P.c was extended lo the accused by,

" the then Sessions Judge/Zilla Qazi, Shangia at Camp Court, Swat vide Judgment dated

18.09.2013

r—————

Andiwh‘ereas lhe'convict preferred Criminal Appeal N0.222 of 2013 ‘
before, Hon'ble the Peshawar High C‘ourl Mingora Bench{Dar-ul-Qaza), Swal, which was -.
dismissed vide Judgment dated 15.01.2015.

And: whereas the convict preferred Criminal Appeal No.415 of 2017
before apex Supreme Court'o._f Pakistan, Islamabad agains! the Judgement dated 15.01 2015
passed by Hon'ble the PéshaWar High Court Mingora Bench (Dar-ul-Qaza) Swat.'The appeat

has been allowed by,*Thie Supreme Court of Pakistan and the conviction and sentence of

~ the appellant recorded and upheld by the Courts below has been set aside and the accused

has been acquitled of the cﬁarge by extending the benefit of doubt vide Judgment dated
12.09.2018 (Atiested copy of judgment is enclosed).

e

Now, this is authorize & require you, doTeteasedgrihwith the said convict

: . P S
in the subject case, if, not reqmgeg g@g;ws\

o ?:,f"f‘ %;f\\ \ \
Given ;_%;r\de{?ﬁjy sside and seal of the ay on 19"

| R AN Al " !;\
September 2019. @ vk
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OF DPO KOHISTNA M
Respected sir, ——"
It is submitted that : -- 37/‘7 / ‘K«
. I 'was appointed as Constable in District Kohistan on- 23.07.1998. 5

. During my posting m PS Battera I was dismissed from serive on the follomngaﬂler
gation :

“ that I absented myself from duty vide Daily Diary No. 17, dated 23.02.2013
without any leave /permission to my senior Officers, MHC Police Station Barrera
reported that he being a member of discipiine force involved in criminal case vide

FIR No. 29, dafed 25.02.2013 u/s 9-CN3A Police Station Lal Muhammad Sha-
heed Bisham District Shangla”. -

. I was awarded- ‘punishment of life imprisonment and fine rupee RS.100000 /- by the
order of session Judge Shangla in the above cited case.

- 1 preferred an appeal before the honorable Supreme court of Pakistan against the or-
der of session judge district Shangla and the board of honorable 3 judges work kind
-enough to acquit me with the following remarks:-

“For what has. been discussed above this appeal is allowed, the conviction and sen-
tences of the appellant recorded and upheld by the courts below are set aside and he
is acquitted of the charge by extending the benefit of doubt to him. He shall be re-
leased from' the jail forthwith if no required to be detained in connection with any
other case”. '

t herby solemnly affirm and declare that on the day of occurrence I was 'sitting
on the hotal in Basham for takmg tea where a number of persons were also sit-
ting for takmg meal and tea, A bag was also put by one person near to my chair
without my: knowledge. Suddenly a Police party of PS Bisham raided to hotel _
and took in to possession the sad back and put Chars init and victimized me in
the same. Reasons were that a few days earlier an altercation took place be-
tween me a;nd a Constable (DFC) in PS Bisham' closed to the Inspector Mu-
hamad Zamaﬁn SHO PS Basham as he used abusive language against tﬁe Haza-
ra Police and I forbade him not to use such like a mars against us (Hazara Po-
}ice). They hit a plan and implicated me in a fabricated narcotic case. That is

why the honorable judges Supreme Court of Pakistan acquitted me of the

oY charges level against me. :
Qﬁ 150 [wsé“' 6. In the hght of above humble submissions I request in your kind honor that I

&,
o Carn

-taay kindly be reinstated in service keeping in view judgment of the honorable
of supremejpourt of Pakistan and my explanation please.

7. Ishall pray for your long life and prosperity.

- Youynt Servar;t /2’ //g

(Gul Muhammad)

Ex-Constable Kohistan Police

\M‘- .

TR

-



This order is hereby p‘assed to dispose off departmental appeal under Rule

3 11-A of Khyber Pakhtunkhwa Police’ Rules A197S submitted by Ex-Constable Gul

Muhammad No.152 Kohistan District ‘against the order of minor punishment i.e.

Dismissal From Service awarded to him by the DPO Kohistan vide his OB No: 07,
dated 20.01.2014.

Facts leading to punishment awarded to him are that he absented from duty
vide Daily Diary No.17, dated 23.02.2013 without any lcave/permigsion from his senior. MHC
Police Station Baltera reported that he being a member of disciplined force involved in criminal
case vide FIR N0.29, dated 25.02.2013 u/s 9- CNS/\ Pohcc Station Lal Muhammad Shahecd
Besham District Shangla.

He was awarded i.e. life imprisonment and Fine Rs 100000/-(Onc-Lack) by the
District & Session Judge, Shangla, Camp Court at Swat, vide Judgment dated 21.08. 2017, The
decision of District & Sessions Judge, Shangla was also maintained by Honorable Peshawar High
Court Mingora Bench (Darul Qaza) Swat.

The appellant was released from the August Supreme Court of Pal\lctan
islamabad, vide judgment dated 12.09.2018.

Afler receiving his appeal, comments of DPO werc sought, which were

perused. The undersigned called appellant in O.R on 29.11.2018 where he explained
. ’ ’ -‘-—-‘_‘ﬂ

plausible reasons. Therefore, due to August Supreme Court of Pakistan, Islamabad. vide

judgment dated 12.09.2018 and his prolonged service I take lenient view and punishment

awarded to him i.e. Dismissal from Service is set aside. Fe is rcinstated in service. The

period of absence and the period inswhich he remained out of service is treated as leave
[gated as eavs

without pay and to be kept under special rcporf for next five months,
Pr—————)

No. (‘56?0 /PA, dated Abbottabad the -30/}/ /2018,

Copy of above is. forwarded to the DPO Upper Kohistan w/r to his office
Memo: No: 699, dated 22.10.2018 for information and nccessary action.

Service Roll & Fauji Missal containing enquiry file are returned for your
office record. - ' P

\}I\‘-. 5
REGIONAIL P [CJ— OFTFICER

Hagzara Region Abbottabad
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BEFORE HONORABLE KHYBER PAKHTUNKHWA SERVICE

‘+

TRIBUNAL PESHAWAR, CAMP COURT, ABBOTTABAD

SERVICE APPEAL NO. 110 /2019

Gul Mohanimad No. 02 Constable District Upper Kohistan......... APPELLANT

VERSUS

1. Regional Police Officer Hazara Range, Abbottabad.
2. District Police Officer, KORIStaN. ...........cooceiiveieireesien, RESPONDENTS

PRELIMINARY OBJECTIONS

3
2.

3.

That the appellant has r;o cause of action to file the instant appeal.
That the appellant has no‘focus standi. ,
Th.at the appellant did not cause to this Honorable tribunal with clean
hands.

That the appellant concealed and distorted the material facts from this
honorable tribunal. | |

That the present appeal is ﬁopelessly time barred.

That the present appeal has been filed just to pressurize and blackmail
the respondents. .

THat all the proceedings have been done by the competent authority as
per rule & law, hence the appeal is liable to divsmissed without any

further proceedings.

COMMENTS

FACTS

1.

Para-wise comments on behalf of respondents are as under.
Pertain to record is incorrect, that the appellant was recruited as a police
constable in this district on 23-07-1998. He was recruited as police
constable with effect from 15-7-98, vide OB No. 149 dated 28-07-1998.

That the para No. 2 of the instant appeal as composed is incorrect,
hence denied. The real facts is that the appellant was remained absent
from law full duty vide daily diary No.17 dated 23-02-2013 without
prior approval of COn{petent authority and during the absence period a
criminal case vide FIR No.29 dated 25-02-2013 U/S 9C, CNSA, of
Police station Lal 'M.uhammad Shaheed, Besﬁam, District Shangla, was
registered against him. The conduct of abpeilant being a member of -
police force was liable of departmental proceeding/action.
Consequently, the appellant was dismissed by the competent autﬁo‘r'ity
under the law/ Rules on 20—01-2014.

. ._l_




S35

- " involve in ibid crlmmal case and convxcted as life 1mprrsonment by the

In reply to Para No 3 'it' is submitted that the appellant was remained

DlStrlcl & Sessnon Judge Shangla on 21-08-2017. The August. Supreme

Court of Paklstan, Islamabad released the appellant vide Judgement B

) dated 12-09-201 8. The remammg para i$ incorrect hence demed

In reply to Para No. 4 1t 1s stated that, the appellate authonty 1. e
“Regional Police, Ofﬁcer Hazara Region, Abbottabad (ReSpondent

| - No.l) re-mstated the appellant into servrce and penod of absence

“and- the pernod m Wthh remamed out of : servrce is treated as -
leave w1thout pay .on. thlS ground that the appellant dld not entltled

of pay and other allowances of hlS absent penod

. ln reply to Para No 5 1t 1s submitted that the appellant was remamed
- absent from lawful duty v1de daily diary No 17 dated 23:02- 2013

" without pnor permnssron from his. seniors and involved i in a criminai

T case v1de FIR No 29 dated 25 02 2013 U/S 9C, CNSA of Pohce stanon

‘ Lal Muhammad Shaheed Besham Dlstnct Shangla Furthermore, the

appellant was sentenced as . life’ 1mprlsonment and Fme Rs. 100000/= -

(one lack) by the Drstrlct & Sessnon Judge, Shangla Camp Court at

- Swat, vide Judgement dated 18-09- 2018 and was behmd the bar with
- effect from 18- 09 2013 to 12- 09-7018 ie. 05 years Whlch shows his

‘ actual mvolvement in the above mennoned offence

GRoUNi)s e

. -'That the appellant was. mvolved in cr1m1nal case vrde FIR No. 29
‘dated 25-02-2013: U/S 9C-CNSA, and in consequence he was

" awarded life unpnsonment and .ﬁne rupees one lack by the District

& Session‘ Judge Shangla Camp court at Swat, vide Judgment
dated 21-08- 2017 The appellant was reallzed from the prrson in
compllance of the August Supreme -Court of Pakistan, Islamabad
vide Judgment dated 12-09-2018.

Thal the appellant ‘was involved - in~ the ibid criminal case.

~ Therefore, belng a member of d:smplmed force his conduct was not

{pardonable SO he was. dlsmlssed from serv1ce v1de this office OB,
“No.07. dated 20 01 -2014.: The appellant remamed behind the bar
since long SO he could not discharged: hlS duty accordmgly lf he -
, - - could not offered serv1ces he.does not entrtle for salaries and other

: ,allowance of absent penod

.




¢. In correct that, the appellant was dismissed from service on dated
20-01-2014 from police department by competent authority. The
appellant remained absent and did not provide service for the
department, so he does not entitled for grant any kind of benefit

from the government.

d. Incorrect that, any employee may entitle of any kind of benefit if he
discharged his responsibilitics. Undue benefit will be burden on

government exchequer.

e. That, the appellate authority i.e. Regional Police Officer, Hazara
Region, Abbottabad, (Respondent No.1) re-instated into service and
period of absence and the period in which remained out of service
is treated as leave without pay on this ground that the appellant did
not discharged his job in the ibid period. Thus, without discharging

duty grant of pay/ allowance is undue advantage for appeliant.

PRAYERs

In view of above it is therefore, most humbly prayed
that the instant service appeal does not hold any legal force which may

graciously be dismissed.

N
Lonep F &ﬂ/'
Regional Police Officer, District/P’olice Officer,
Hazara Region, Abbottabad Upper Kohistan
Respondent No. 1 Respondent Nﬁ%ﬁ cét

serrict Poic:
P an
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BEFORE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR, CAMP COURT, ABBOTTABAD

SERVICE APPEAL NO 110 12019 o

Gul Mohammad No 02 Constable DlStI‘lCt Upper Kohlstan..: ......APPELLANT

VERSUS

L Regmnal Pohce Ofﬁcerllazara Range Abbottabad S ‘
2 District Police Offcer Kohlstan..~;§...:'f.; ...... +iiiieieriiiieei RESPONDENTS

VERIFICATION

Verlﬁed on oath that the contents of foregomg appeal aré true and correct to
‘the best of my knowledge and behef and: nothmg has been concealed from thls honorable}

COUl’t

‘Regional Police Officer, - _ Dlstrl : olice Officer, -

Hazara Region, Abbottabad. - . -0 .-~ - - - " Upper Kohistan = -
. RespondentNo.1 .. - - - . . Respondent No2
T O T VA ST S D ,ctpohceOfflC_QP
ey l(omstan




BEFORE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR, CAMP COURT, ABBOTTABAD

SERVICE APPEAL NO. 110 /2019

Gul Mohammad No,02 Constable District Upper Kohistan......... APPELLANT

VERSUS

1. Regional Police Officer Hazara Range, Abbottabad.
2. District Police Officer, Kohistan.............................occvee RESPONDENTS

AFFIDAVIT/COUNTER AFFIDAVIT

It is solemnly affirmed and declared that the content of the para-wise
comments to the appellant file by constable Gul Mohammad No. 2 of this district
are correct to the best of our knowledge and nothing has been concealed from this

honorable Tribunal/Court .

DEPONENTSs
Regional Police Officer, District Palice Officer,
Hazara Region, Abbottabad Upper Kohistan
Respondent No. 1 Respondent No.2

3 Dy Uﬂlce_l
. RM(’.'I Po tfuo .
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e BEFORE IlONORABLE KHYBER PAKHTUNKHWA  SERVICE
o  TRIBUNAL PESHAWAR,CAMP COURT, ABBOTTABAD,
SR S SERVICE APPEAL NO 110. /2019

Gul Mohammad No 02 Constable Dnstnct Upper Kohtstan. i ..APPELLANT
' s VERSUS L R

1 l{eglonal Police Ofﬁcer Hazara Range Abbottabad

2 Dlstnct Pohce Otﬁcer Kohtstan......ﬂ ....... . rerees RESPONDFNTS E
PREL[MINARY OBJECTIO‘IS
1. l‘hat the appellant has no Cause of actlon to ﬁle the mstant appeal
2. "-'That the: appellant ‘has no focus standi, " o , .
'3_1'_ That: the appellant dld not cause to thlS Honorable tnbunal w1th clean
. ",,'hcmds ., T ) o
4 That the appellant c0nccaled and dtstorted the materlal facts from thls
- .A ‘honorable tnbunal ,‘ L
T Fhat the present appeal is: hopelessly txme barr ed L
16 ."That the present appeal has been ﬁled jUSI to cressurlze and blachaJl
. the respondcnts e T
) g0 That all the proceedmgs have been done by the competent authorlty as o
""'.per rule & law hence the appeal 18 hable to diSmrssed W1thout any
. -‘--=:"-‘.':;'}further proceedlngs S ; L
T S AL COMMENTS !
T imerst T
. l’ara-wnse comments on behalf of respondents are as under '
x ' Pertam to record is 1nc0rrect that the appellant was recrulted as a pohce::: i
A‘"_.f B 'constable in. this_ dlStl‘lct ‘on 23 07 ]998 I-Ie was recrutted as pohce,'-'.)';
' ,'-'constable with, eﬁ'ect from 15-7- 98 vide OB No 149 dated 28:07: 1998 o
. '2-.°"That the para No 5.6f. the mstant appeal as composed is mcorrect -

' 'hcnce demed The real facts is. that the appellant was remamed absent- ,
. _‘from law full duty vnde dally dtary No. 17 dated 23- 0’7 2013 wuhout.

puor aoproval of c0mpetent au{honty and durmg the absence penod a )

.'Pohce stahon Lal Muhammad Shaheed Be,ham Dlstnct Shangla was )

t": regtstered agamst hlm The conduct of ap Jellant bemg a member of S

,polrce ) force was llable of departnental proceedmg/actron s

- (,onsequentlv the appellant was dlsmlssed by the competent authorlty".-i. .

o ‘junder the law/ Riles’ on 20- 01-2014



........

'3

In reply to Para No 3 1t 1s submttted that the appellant was remamed S

mvolvc m lbld cnmmal case and convrcted as ltfe 1mprtsonment by. the

g Dtstncl & Sessron Judge Shangla on 21- 08 2017 The August Supreme

.Court of Pakrstan Islamabad released the appellant vrde Judgement

. dated 12 09-201 8 The remammg para is mcorrect hence demed

. -Jn reply to Para No 4 1t lS stated that the appellate authorrty 1e

: -Rectonal Pohce Ofﬁcer ‘Hazara Regron Abbottabad (ReSpondent
= - No. l) re- mstated the appellant into servrce and petlod of absence
",and the pertod in whtch remamed out of servrce “is treated as
" leave wrthout pay.on thts ground that the appellant drd not enttt]ed

" oft pay and other allowances of hrs absent pertod

-f absent 'from lawﬁJl duty v1de datly drary No 17 dated 23 02-2013

:wuhout pnor permrssron from his; senlors and mvolved m a crrmmal

In reply to Para No 5 1t rs subrnttted that the appellant was. remamed »

. case vrde FIR No 79 dated 25 02-2013 UIS 9C CNSA of Pohce stanon : '

ks Lal Muhammad Shaheed Besham Drstnct Shangla Furthermore the .- T

L (one lack) by the Drstnct & Sessron Judge Shangla Camp Court at

E Swat vrde Judgement dated 18-09- 2018 and was behmd the bar wrth

B : actual mvolvement m the above mentroned offence

. allowance of. absent pertod

JGROUNDS

. ':That the appellant was. mvolved m crtmmal case vrde FIR No. 29
"dated 25-02- 2013 U/S 9C- CNSA and in consequence ‘he was
) awarded life 1mpr1sonment and ﬁne rupees one Iack by.the District ’
L& Sessron Judge Shangla, Camp court at Swat vide Judgment
. dated 21 208- 2017 “The" appellant- was reahzed from the prisori. in.
~comphance of the August Supreme Court of Palustan Islamabad

‘vide Judgment dated 12 09-2018.

:’That the appellant was mvolved in’ the lbld crtmmal case. "

- -fpardonable so- he was drsrmssed from servtce v1de thls ofﬁce OB
:"No 07 dated 20-01 2014 The appellant remamed behmd the bar

since long S0. he could not discharged. his duty accordmgly If he -

. '__"_'

appellant was sentenced as hfe 1mprrsonment and’ Ftne Rs 100000/— TR

- effect frorn 18 09-2013 to 12-09- 2018 i.e. 05 years whrch shows hrs ‘. =i

: ’l herefore bemg a member of dlsc1plrned force h!S conduct was not

Lo could not offered servrces, he. does not entrtle for salarles and other L ’



Lo In correct that the appellant was dlsmtssed from servnce on dated

. ,20 01-2014 from polrce department by competent authorlty The

..depattment $0. he does not entltled for grant any kmd of beneﬁt

;".."from the government o

d ’Incorrect that any employee may entltle of any kmd of beneﬁt if he ;'-'“‘ -

'Adnscharged his> responSlbllltICS Undue beneﬁt w1ll be burden on

- -government exche.quer A

e ':"That the appellate authonty 1e Reglonal Pohce Ofﬁcer, Hazara
SRRt :",Reglon Abbottabad (Rcspondent No l) re- mstated mto servrce and
;perlod of absence and the pertod in wluch remamed out of service

‘.1s treated as leave Wlthout pay on thns ground that the appellant d1d

.-not dnscharged h1s _|ob in the’ lbld perlod Thus w1thout dtschargmg

- :duty grant of pay/ allowance 18 undue advantage for appellant

| PRAYERs': 5
“In wew of above 1t is¢ therefore most humbly prayed

that the mstant serv1ce appeal docs not hold any legal force Wthh may

gracmusly be dtsm1ssed

Reglonal Police Officer, o Disirict POlice Officer, -

» Hazara Region, Abbottabad' o it - 7. Upper Kohistan " R ERPN S
. ReSpondent No.: ] ' _‘._ : NEEN ResPondentN%%fiCet-" -

Lrict PG"“ .
"\ f ‘;;3“

. r@...-,:».h




. * theé bcst of my knowledge and* behef and- nothmg has been concealed from thlS honor

BFFORE HONORABLE KHYBER PAKHTUNKHWA SERVICE a
TRIBUNAL PESHAWAR, caMP COURT ABBOTTABAD :

SERVICE APPEA

Gul Mohammad NO -02 Constable Dlstnct Uppcr KohJ stan. . ceane
VERSUS

1 Reglonal POll\..e Ofﬁcer I-lazara Range Abbonabad
2 DlStl‘lCt Pohce Ofﬁcer Kohlstan...:..,;.' ........ eiTeenns .

el

Venﬁed on oath that the contents of foregomg appeal aré: true and conect o

court

'l)istri : olice Officer, :

Reglonal l’ohce Ofﬁcer, s

Hazara Region, 'Abbottabad " . ' .

' Respondent No‘_ B LTIy Respondent No.2 .
el - | ‘ : " :l' s - . ‘_ .“‘-._. : ~,. ;ct POh(—e Of{’_&—ej

' ‘ U o Ko‘n ta"!

LNO_ 110”/2019_ T

RESPONDENTS.

able_j L

APPELLANT ST

Upper Kohistan = - R

. c’_L



