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EP 204/19

12.09.2019

Pétitioner in person and Addl. AG alongwith Asghar Ali,
H.C for the respondents p‘resen‘t. , o

The representati've of the respondenfs has 'producéd
copy of order dated 06.09.2019 issued by Dist'i'ic'tﬂ Police
Officer, Bannu Whereby the petitioner has been reinStat_ed into -

service and the period he remained out of duty/service has

‘been counted towards leave _of‘the kind due. Placed on file. ‘

In view of the development noted above instant
proceedings are consigned to record. The petitioher may,
however, apply for restoration of execution proceedings in

case any part of relief granted to him remained unsatisfied.
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-02.07.2019 | Petitioner in person present. Due to general strike on the call of
Khyber Pakhtunkhwa Bar Council, learned counsel for the petitioner
is not available today. Mr. Kabirullah Khattak, Additional AG for the -

respondents also present. Implementation report not “submitted.

Learned Additional AG requested for further adjourmﬁent. Adjourned
to 23.08.2019 for implementation report before S.B.

. (MUHAMM%N KHAN KUNDI)

MEMBER

'23.08.2019 Counsel for the petitioner, and Mr. Kabeerullah Khattak,
Addl. AG alongwith Muhammad Farooq, Inspector (Legal) for
the respondents present. ‘

- The represéntative of respohdents has produced copies
of correspondence by District Police Officer Bannu addressed
to the Provincial Police Officer Khyber Pakhtunkhwa Pesha,war
wherein it has been repeatedly enquiréd whether any CPLA
has been preferred before the Apex Court against the
judgment under implementation. The representative is not
persohally in the knowledge bf a petition ﬁled by the
respondents. | |

In the circumstances the respondents are required to
produce on the next date any order requiring suspension of -
judgment under implementation or its setting aside altdgether.

Else, the implementation report shall positively be submitted.

Adjourned to 12.09.2019 before S.B.
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FORM OF ORDER SHEET
Court of
- Execution Petition No. 204/2019
S.No. | Date of order Order or other proceédings with signature of judge.
proceedings '
1 2 3
1 02.05.2019 The execution petition of Mr. Iftikhar Ahmad submitfed today
.| by Mr. Taimur Ali Khan Advocate may be entered in the relevant
register and put up to the Cburt for properirder please.
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CHAIRMAN

7.05.2019 Learned counsel fbr the petitioner present. Notice of

[R—

the present execution petition be issued to the respondents for

implementation  report. Adjourn. To come up for

Q)

Membe;

- imp’lementation report-on 02.07.2019 before S.B.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR. -

Execution petition No. %Lf /2019
In Service Appeal No.381/2018

Iftikhar Ali shah, Ex-Constable, No.1148,
Police Station City, Bannu.

PETITIONER
VERSUS
1. The Provincial Police Officer, KPK, Peshawar.

2. The Regional Police Officer, Bannu Region, Bannu.
3. The District Police Officer, Bannu.

RESPONDENTS .

...................

EXECUTION PETITION FOR DIRECTING THE |
RESPONDENTS TO IMPLEMENT THE
JUDGMENT DATED 02.04.2019 OF THIS
HONOURABLE  SERVICE TRIBUNAL IN
LETTER AND SPIRIT. ‘

RESPECTFULLY SHEWETH:
1. That the petitioner has filed an appeal bearlng No.381/2018 in this

against not et taking action on the departmental appeal of the
appellant within the statutory period of 90 days.

e e v e e e

aside the impugned order dated 07.11.2017 and reinstate the

petitioner into service and the ‘period he remained out of
duty/service was counted towards leave of kind dive:. (Copy of

: judgment dated 02.04.2019 is attached as Annexure-A) ™.

3. That the petitioner has filed application for reinstatement in the

light of judgment dated 02.04.2019 of this Honourable Tribunal, -

W

august Service Tribunal against the impugned order dated:
07.11.2017, whereby appellant was dismissed from service and-

2 That the said appeal was finally heard on 02.04.2019 and the
Honourable Tribunal was kind enough to accept the appeal, set

~:»\\“"E-



but the”respondents did not reinstate the petitioner till date. (Copy
- of application is attached as annexure-B)

4. That since the announcement of the judgment, the petitioner has
waited for about one month to implement the judgment dated
- 02.04.2019, but the respondents has not taken action on the
judgment dated 02.04.2019 till date.

5. That in-action’ and not fulfilling formal requirements by the
respondents after passing the judgment of this august Service
Tribunal, is totally illegal amount to disobedience and Contempt of -
Court.

6. That the judgment is still in the field and has not been suspended
or set aside by the Supreme Court of Pakistan, therefore, the
respondents are legally bound to implement the judgment of this
Honourable Service Tribunal in letter and spirit. ’

7. That the petitioner has having no other remedy except to file this
' execution petition for Implementation of judgment dated
02.04.2019 of this august Service Tribunal.

It is, therefore, most humbly prayed that the respondents may
be directed to implement the judgment dated 02.04.2019 of this
august Service Tribunal in letter and spirit. Any other remedy,
which this august Service Tribunal deems fit and approprlate may

also be awarded in favour of petitioner.

ADVOCATE HIGHRCOURT,
& 0
(ASAD MAHMOOD)
ADVOCATE HIGH COURT

AFFIDAVIT:

Tt is affirmed and declared that the contents of the execution petition are true .

- and correct to the best of my knowledge and ‘belief and nothing has been ,

. concealed from this august Servigce Tribunal. E
P ﬁ/ﬁi
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£ . Iftikhar Ali Shah, Ex Constable No 1148,
- Police Station City, Bannu.

(APPELLANT)

VERSUS

| . ‘The Provincial Police Ofﬁcer, KPK,]Peshawar.» _
- 2. The Regional Police officer, Bannu Region Bannu.
- 3. The District Police Officer, Bannu.

(RESPONDENTS)”
) ,,:" L

-y

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
- TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED

07.11.2017, WHEREBY THE APPELLANT WAS DISMISSED
- 'FROM SERVICE AND AGAINST NOT TAKING ACTION
 THE DEPARTMENTAL APPEAL OF THE APPELLANT

'WITHIN THE STATUTORY PERIOD OF NINETY DAYS.

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 07.11.2017 MAY BE SET ASIDE AND THE
APPELLANT MAY BE REINSTATED INTO SERVICE WITH
- ALL BACK . AND CONSEQUENTIAL BENEFITS. ANY
OTHER REMEDY, WHICH THIS AUGUST TRIBUNAL
" DEEMS FIT AND APPROPRIATE THAT, MAY ALSO, BE
AWARDED IN FAVOUR OF APPELLANT. ATMW e

t‘_;_xi D ..
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRlBUAL
PESHAWAR

- Appeal No. 381/2018

Date of Institutipn L 13.03.2018

Date of Decision ... 02.04.2019

Iftlkhal Al Shah Ex-Constable No. 11438, Police Station City, Bannu
.. (Appellant)

VERSUS

The Plovmmal Police Officer, Khyber Pakhtunkhwa Peshawar and. two
(Respondents) '

Mr. Taimur Ali Khan, Advoeate

Advocate. For appellant |

Mr. Muhammad Riaz Khan Paindakh'el,
Asstt. Advocate General '

For respondents.;

MR. HAMID PAROOQ DURRANIL, ... . CHAIRMAN -

'MR. HUSSAIN SHAH, . . MEMBER
JUDGMENT

" HAMID FAROOO DURRANL CHAIRMAN:- -

1. lnstant Judgment is proposed to cllspose of also Appeal No. 382/2018
(Ilhn Ullah Vs. the Provmmal Police Officer, Khybel Pakhtunkhwa
Peshawal and othens) as the appellants are aggrieved of\ordel of their
dlsmlssai from se1v1ce passed on 07.11. 2017 Their depaltmental appeals

A;\TTa STrm

remained un-responded, hence the appeals in hand. —A D N
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2. Initially, the appellants were dismissed from service vide er_d'er-:'dated

/T N o ~favour and were 1eJected on 07.08.2013. The: appellants preferred Appeals
No 1305/’)013 and 1306/2013, respectively, before this Tubunal The sald,,' '

appeals were dismissed on 15.03.2016. The appellant approached the August} |

:'Suprerne ‘Court of ',Pakistan through Civil Petitions No. 1330 and 1342 of

2016 against the judgment of Tribunal. The petitions came up for hearing _Qn

l3.12.2016, wherein, the order passed by the Apex Court was to the effect
that the _]legn‘lel’lt of Trlbuna | dated 15.03.2016, as well as the impugned

order of dismissal dated 08 07.2013, - were set aside. The department was,

however, required to conduct a denovo enquiry in accordance with law. It

was also noted in the order that no back benefits shall be paid to the

‘appellants at this stage but shall follow the final outcome of the denovo

enquiry. In the said background, the appellants were reinstated into service
for the purpose of denovo ~enquiry and Superintendent of Poliee
(lnvestlgatton) Bannu ‘was appomted as enquiry ofﬁeer The; enqutry ofﬂeet

* submitted his nepmt on 14.02.2017, wherein, it was 1ecommended that the

denovo enquiry against both the appellants may be ﬁled’f without further

4
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on 14.02.2017. In the subsequent enquiry the enquiry officer/Superintendent

\ ~ terms that the aecused and complamant parties did not want to pursue the

_\‘.l enquiry proceedings while the witnesses stood by their statements recorded

fe. L ~08 07 2013 while then respective departmental appeals also could not ﬁnd |

‘proceedings. The competent authority, not agreeing with the enquiry report -

d"\ted 14.02.2017, ordered for a fresh enquiry, report whereof was submitted
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} o during earlier round of enquiry. It wéé further noted that in tl;e cir@mstané?és

't.here was no option except fo 1.'ély on the statements of witnesses wl%ic}h wele
o ' -mb's'tly in 'favourﬁiof', the prosécutibn. Conéequent to the isecond Aen(;?vio
£ enquiry the ~_impugrlled order of diélnissal from éervice was pgssed against ti%é

appellants on 07.11.2017.

-

} = 3. We have heard learned counsel for the appellant, learned Assistant -

Advocate General on behalf of the respondents and have also goné through "

the available record.

Learned counsel for the appellant contended at th‘e outset tlh.at there |
. was no option with t-hé cbmpétent éuthorjty'to have brushégl aéide. the repéi-F
of enquiry ofﬁcér recorded on 14.02;2017, while con‘ducting 'dleno.\:{_o :
‘ p’roceedings. The Kﬁyber Pakhtunkhwa Police Rules, 1975 &id not allow the |
- .l'éxerci‘se of such option in comparison to Rule 16(6) of Khyb‘er Pakﬁtanhﬁé
. G-overninent Servants (‘E&D) Rules, 2011. The subse’quehtéénquiry égaif;jst
the appéllant was, theliefore, in violatién of the rules and the::impugned or(iEeI'
dated 07.11.2017 V.passed'up-on such enduiry was ill-founded. It was _-f'urther‘
contended that in the last round of enquiry statément of allegations and
charge sheet were not served upon the appellémts, hence- thé proceedings
_suﬁ:ered from légal illf'il’lnity. In support of his arguments learned counéel_
" relied on judgments reported as 2004_-SCMR-9 16, 2014-SCMR-1263, 1997-
8 : SCMR-1073', 2008-SCMR-1369 and ZOO‘Z-SCMR-4'33.
On the other h_and, learned. Asstt. A.G argued that all.the ,witneés_gs -.

J

. relied on their statements recorded in the first round of denovo enquiry while




the legal formalities were also adhered to in prbéeedingé against the
appellant, He also contended that the appellant claimed no ill-will against the

| ~complainant namely Muhammad Sadiq Khan.

4. The record transpires that one Muhammad Sadiq Khan son of Qadam
- Khan. reported the matter to the local Police on 17.05.2013 at 1800 hoursﬂlin

terms that he alongwith his sister Mst. Jehanzeba had come to Bannu to see

i

Dr. Karim Khan, As fhe appointment was given for the afternoon thc;y wé‘nt

to Madina Hotel for taking rest. At about 11:06 hours t\};fo constables l’in ‘

uniform entered their room. They manhandled and also took avséay gold ear.

- rings weighing one tola from the ‘.siSt.er of complainant. The cohstabléé

disclosed their némes as Irfanullah and Iftikhar Shah. The complainant
requested for proceedings against the culbﬁt&

The occurrence was recorded in Daily Diary No. 33 dated ‘1 7.‘05’20 1'3‘ “

wherein it was nétéd -theiﬁ the incriminating ear rings were recovered fromU

accused [lifanullah, Tfhe appellants were, therefore, pl'oceqded agaihrllst apd

were disﬁl"issed froml éerviée on 08.07.2013.

5. The record transpires that after the order passed in Civil Petitions No.
e 1330 and 1342 of 2016 by the Apex Court, in the denovo departmexﬁal :
ATTESTED ~ o o

enquiry the conclusion was to the effect that the appellants, on the relevant

/d’ay.,' made departure at 08.45 hours for routine gasht alongwith Damsaz Khan

R

g ) .
naf, ASHO P.S Bannu City vide Daily Diary No. 10. They made their arrival

Peshiawar

. & _ report from gasht at 16:30 hours vide Daily Diary No. 30. It was also noted

* that SHO Bannu City had entered the report of the complainant Muhammad
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Sadiq Khan but 1.1eithe_r his signatureAwéfé 6b_tainé_d on the report nor his NIC
numbér was noted. Futher, the mobile number of the complaina’nt -shown in“
“the Dmly Diary was not in use. lt was also notcd n the report that
complamanl had shown the occurrence to have taken- placc in Madma Hotel |

‘while during the enquiry proceedings statement of witness Abd'ur Rahman Of

Rashid Hotel Bannu City was recorded. That, the time of occurrence was

e
¥
£
£
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.shown to be 11.00 hours while report was made on 18.00 h"ou.rs. No réa_:son
for the delay of 1V'ep'ort was given in the Daily Diary. That, the stétemerit of
Sub [nspector Damsaz was clear to the effect that both the appellants were on
duty with him and no such occﬁlfl‘ence had taken- place duriné the entire duty
hou-rs. Tﬁat, accordiné to statement of Zafar Khan, Aséistént Sub Inlspector,
Moharrir P.S City Bannu, the ear rings were lying in tHe Malkhana and no
one came to claim owAnership thereof. No statement of sister of cbmplainant
was recorded, it was added. The filing of enquiry was, thel'e'f05e;

recommended.

6. In the subsequent enquiry report dated 16.10.2017 it was noted that

vide CPO, Peshawar letter datedA23.02.2017, it was con_weyéd that the

“r
:

- enquiry officer had not tried to go to the depth of the facts ~l'aut_.he'had based

his report on the statements of the accused constables and no value had been

given to the earlier enquiry. (underlining is applied). The matter required

further clarification through another officer. In the wake of said order, the

m*"’if‘qryq ~
By ’ ;

“second enquiry was conducted. AT
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7. In the concluding part of secoxldmethuiry report dated l16ﬁ..10‘.‘2017,}, it

L was noted fllat' the enquiry file submitted by the DPO Bannu fOT"Séel(iI;jlg -
- guidelnce on tlle pl)ihlS that the first denovo depértmenl:al -procégdingﬁ,’
" conducted in the llg.ht of decision of Ap@x Court, were 1'eco'1"nme.nded by t_;llé

enquiry'ofﬁcer to be filed. That, the accused party was reluctant to pursue the

second enquiry proceedings as they had knocked the door of August Supreme

- Court of Pakistan once again. Similarly, the‘complainantlof the case wals__also
not interested to associate himself in encluiry proceedings for one reason or
the other. Tt was also noted that there was ambiguity regarding the legality of |
second de-novo proceedings. In return,' he was directed by CPO to take
proper decision and associate the accused olfﬁcer with the pl;oceedirlgs -al;nc'l
provide opportunity o‘f defénce to them. The report further stated that in llle

| light of guidance of CPO, the accused-pal;ty,' complainant‘al;;lcl other r.elevént
police officers were again su1nmoned th\rough proper Pal'welpa. C'omplalﬁ;lpt

_ 2 P
appeargd before the enquiry officer and recorded hié statement, w-he’r‘ein\,:.‘ it
wés étate.d that he did not want to pursue his complain't. Similarly, tlne
accusecl also appeared before the enquiry officer but they ‘were not vslilling to
l‘@Cl(')l‘.d their statements as well as defence on the basis of plea that their case

was subjudice before the highest forum. That, they were also given

opportunity of cross examination of prosecution witnesses but they refused

It was emphasized by learned Asstt. AG that the appellants revfused to

have their statement recorded, therefore, they could not que,éﬁorl the le"gality _

" and conduct of second denovo enquiry. Learned counsel for the appellant

y . 4
i “)'l



produced the record pertaining to Crilnjnall' brigirial Petition No. 52 and 54 of
2017 filed by the appellants in Civil Petitions -No. 1330/2016, and
1342/201 6, respective‘ly. The said petitions were preferred with the prayer for .

iinitiation of proceedings against the respondents on the count that the

impughed judgment of Tribunal dated 15.03.2016 was set;aside' by the Apex
Court on 13.12.2016. However, the respondents were reluctant to grant
-5aiary'/ba,ck benefits to the petitioners after the recommendations for -ﬁlinlg_‘of
enquity made through report dated 14.02.2017. The petitions ‘were disposed
of 15.02.2018 as denovo enquiry had been  conducted 'by theﬁ and

punishment was imposed upon the appellants. It was in this context that the

: . appellants abstained from recording their statements in the sécc’md denovof
- enquity.
8. In our view, it is-the case of respondents that fresh statements of

Witﬁesses were not recdrded .in the second round of denovo enquiry whilg, as
per 1’ecord,- the statemelnts previously recorded were relied_ upon by the
enduiiry officer. In Lhé said manner, the impggned order dated 07.11.2017
\\}aslba-sed on the material/statements recorded during the first round of -
denovo enquiry. This act on the part of respondents was not in accordance’
.5-?@“1 order o‘f the'Apex comt dated l3.12.20]6, wherein, they wet;e required

S,

in -clear terms to conduct a denovo enquiry in accordance with law. The '
, iy . 3 -t
oo 1impugned order, therefore, can at the most be termed as a fresh order on:
previously available material. We .are also inclined to agree with the'.

: N)M” -arguments of learned counsel for the appellant regarding non-existence of -



. provisions p(:lt'unmg 'to second enquny by the competent authouty in a
single imatter under the Khyber Pakhtunkhwa Police Rules, 1975
‘Admittedly, the proceedings against the appellants were undertaken under thjé!:

said rules. . o ; .

9|

9. . There is also another significant feature of the case m hand. In the

-ordinary course of business, the complaint of Muhammd;d Sadiq ’datea ’
17 05.2013 should have been recofdedv in the form of a Fi;*st Informati-o-n'
Report which was not done so. Instead, th‘e, :»illleged‘ occurrence w;is rioted in

| the‘D'ail)A/ Diai‘y; not totally clear of manipulations. The facts 'I aid in the report

also do not appear to be free from doubt.

9. In view of the foregoing, we allow the appeals in hand and set aside
~ the impugned order dated 07.11.2017. Resultantly, the appellants aré
- reinstated into service-,- however, the period they remained out of duty/servi’éé ,

shall be counted towards leave of the kind due. .

Parties are left to bear their respective costs. File be cénsigned to the

- record room.

(HAMID FAROOQ DURRANI)
- CHAIRMAN

(HUSSAIN SHAH)

MEMBER . Date of pr ,l”n“’m‘ B3n of Amwlian _~/Q_—iﬁ\lg
PR OF VWords, j/m

ANNOUNCED
02.04.2019
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Pakhtunkhwa Service Tribunal Peshawar dated 02.04.2019 passed in

¢
Appeal No. 381/2018 and Execution Pelition No. 20472019, dated 23.08.2019,

£y

Ex: -Co;*.stable |

fukihar Ali Shah No. 1‘;428, is hereby Re-Instated into Service,
, \ ’
by e e | B L T L T 4
nowevei, Lhe pernot e reima I.ILC‘ cut of duly/service is cou Lec towards lcave o
the wind due.
-

O Mo L2 S \/

Dateds o 0~ O /’(‘1‘) (‘\ .

_ District POHC‘. O
Bannu)

No./l/é 4/?”50 / dated Bannu, the 6/7 /2019.

Cooy of ab@'e is submitted for favor of information Lo '
1. Tre Honorabie Khvber Dakhrunkhwa Service Tribunal chl“‘“ﬂ' wi/r to his

Jicer,

office letter No. 845/ST, dated 29.04.2019 and Exccution Petition Mo,

.204/2019, dated 23.08.2019.
2. The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.

3. Pay officer, Reader, SRC, 0AS!, Line Officer Bannu for informat‘ign and

mcossa'\' action.

N

District Pokce

Bann

fficer,




OFFICE OF THE
DISTRICT POLICE OFFICER

L BA NNU
-___Q?_Zﬁ_ 9270 038. .._“.__-.a.._.-_-,....m.wJ.QE_NSL_9.5’.7.§_?_Z_{Q9.‘£§
v '
‘ /Dated i, the - fow /2’.!)|9.'
I "

The Proviniial I"ullu} Oftiver,

IKhyber l’al\lttlmkhlm

v Peshinivag,

;
APPEAL_AGAINST: THE ORDER D/\H"l) 02.04.2019 PASSED BY KIIYBFR

PAKHTUNKHWA SERVICE TRIBUNAL I’ILSIIA\’VA R IN SERVICE Al’l’l“AL

NO. 381/2018 l

an appeal u/s 4 of th'e

Mr.|ttikhar Al Shah llix -Constable No.1148 of Police: Department Bannu had filed

Serwce Tnbunal Act in Honourable Khyber Pakhtunkhwa

Service Tnbunal Pesnawar agalnst the dismissal order passed by the then DPO
Bannu vide 0|der dated 07.11.2017.

The| appeal was| contested through Assistant Advocate General Khyber

Pakrtunkhwa Peshawar and was decided in favour of appellant on 02. 04.2019

by the Honourabie Servroe Tribunal Peshawar Attested photocopy of Judgment

received on 18.04. 2019 Photo copies of judgment, Service Appeal and Parawise
reply of Department are enclosed for your kind perusaL

In view of the aboye it is requested that the said judgment may please be got

examined through i.aw

Department and Aclvocate General Khyber Pakhtunkhwa

Peshawar as to wh eth er it is fit for lodging an appeal in Apex Court of Pakistan or

otherwise please. !,
-
¥

- 75

District Po}@tcer

fw% | Ba\n} “

Copy to the Regional Police Officer, Bannu Region, Bannu for favour of

information please. i

lstr ct P fficer,
/ Bannu
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OFFICE OF THE |
DISTRICT POLICE OFFICER,
BANNU

|

09789270 038 T e F <:!>.<qN___Q.fl.Zﬁ_?Z_ZQ.{J,’!g-
No//&’/q : "I‘ (/l')uled Binnui, the :'/49 / /;’,? 72019,
The Provijicinl 1° alhln' CHfieer , . r|
Khiybei i’ul(hlunhlnv:l I ult.m'm l‘ j

Al’l’LAL A(JAINb l'| Illl‘ ORDER DATED 02 04.2019 PASSED BY KHYBER

- PAKHTUNKHWA SERVICE TRIBUNAL I’I'SIIAVVAR IN SFRVICI‘ A]’I’FAI

{i.

. NO. 38172018 i:: ' 5 , lf
Kindly refer to thls!oﬁ‘rce Memo No. 7473 dated 19.04.2019 on ‘the subjecte'd
cited above. ' ’ : |t : !

I |

It is submitted that thls office may kindly be apprlsed about the présent positiojh
of the subject appeail please. ! ' |

! ) |
'I | \/ . .
! | N '
3 - District PliceOfficer, |
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DISTRICT Pmm OFFICER,

BANNU

Phone No: 0928 9270 038

EEER Ly S I R A .

The Provmcnal Polm Officer,
Khyber P.lkhtunldm"l Peshawar,

{
Ik

APPEAL AGAINST -

—— i ————

_--—.._-_—-_--—-—_----.-

| ‘
/Dated Bannu, the L3717 é? /2019.

HE ORDER DATE l) 02.0-.2019 PASSED BY KIIYB[‘ R

PAKHTUNKIWA sy

RVICY:
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Kindly .refer to this:!6ﬁ|lce Memo No. 7473 dated 19.04.2019 and 11012 dated
10.07.2019 on the Subj(,th,d cited above. !
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s office ray kindly be épprised about the present position




