11082017

Couﬁsel for the petitioner and Asst; AGr-a.lbng:With '

Mr. Javed Iqbal, DSP(Legal) for fcspondenté'"ﬁfeSeﬁt._

R _ Representative of the respondents produced copy of .éugust

- Supreme Court of Pakistan order dated 02.05.2017 = =

"Whereby étay has béen granted in favour of the respondént- |

| department. Copy handed over to betitioner; As such the

petition is adjourned sine-die till disposal of the appeal in

the augﬁ_st Supreme Court of Pakistan. Till then record of -

_ the instant petition be kept in safe custody.

ANNOUNCED:
11.08.2017

“(AHMAD HASSAN)
' MEMBER



FORM-OF ORDER SHEET

Expcution Petition No____ 46/2017

$=N°:

Date of order

proceedings

| order or other proceedings with signature of judge or Magistrate

WETN

3

15.03,2017

Jo0-3-1")

.06.2017

The Execution Petition of Mr. Jamshed Ali submitted to-day by
Uzma Syed Advocate may be entered in the relevant Register and put up |

to the Court for proper order please, \

REGISTRAR .
This Execution Petition be put up before S. Bench on -

cuj%m

Counsel for the petitioner present, Notiges be
issued to the respondents, To c¢ome up for

. implementation report on 02.06.2017 beforg S.B,

‘éﬂ frman

Petitioner in person and Mr. Javed >Iqbal, Inspector
Assistant AG for the respondents present. Petitioner requested for
adjournment. Request accepted. To come up for implementation

report on 11.08.2017 before S.B.

. (Ahma Ha}séan), -
~ Member '
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BEFORE THE KPK SERVICE TRIBUNAL

PESHAWAR | |
Péh‘h"“’“‘ o %/ 20(F MY IS .

2_to

———

Dat‘.d—-—/:g—i\__ }.7
Jamshed Ali S/o Hazrat Ali R/o Mobhallah ismail Khel, Abba Khel, Ex-
~ Constable Belt No. 763, Platoon No. 56, Lakki Marwat. -

Frectrtton
' Disry No.

In the matter of Appeal No. 881/2014 -

........ oo Appellant

VERSUS

1. Commandant, Elite Force, Khyber PakhtunKhwa, Peshawar.

2. Deputy Commandant, Elite Force, Khyber PakhtunKhwa, Peshawar.

3. Deputy Supermtendent of Police, Elite Force, Khyber PakhtunKhwa
Peshawar. o o

.. Respondents

APPLICATION FOR THE IMPLEMENTATION

OF_THE JUDGMENT AND ORDER DATE -

27/01/2017 _ OF __THIS _HONORABLE

TRIBUNAL

RESPECTFULLY SUBMITTED:-

1. That the above noted servif:_e appeal was pending adjucation in this
Honorable Tribunal and was decided vide Judgment and Order dated
©27/01/2017. |

2. That vide Judgment and order dated 27/01/2017 this Honcirable Tribunal
was pleased to accept the appeal of the appellant in the followmg terms.
_ "We are constrained to accept the appeal and reinstate the appellant in



Service from the date of his dismissal. The intervening Period may be

treated as leave of the kind due. Parties are heft, However left to bear their
own costs - file be consigned to the record room. (Copy of the Service |
Tribunal Judgment attached)”. | ' -

. That the Judgment of this Honorable Tribunal was duly communicated to.
the respondents. However, they remain reluctant to implement the
Judgment of the Honorable Service Tribunal.

. That the appellant also submitted application for the implementation of the
Judgment to the respondents but of no avail.

. That the respondents are duly bound under the law to .implement the

Judgment and order dated 27/01/2017 of this Honorable Service Tribunal in
its true letter and spirit. ' '

It is therefore, prayed that on acceptance of this imblementatio'n

application the respondent may be directed to implement the Judgment / order
date 27/01/2017 of this honorable Tribunal in its true letter and sprit with all back
benefits. ' ' : '

Dated: 15/03/2017 -

Jamshed Ali

Through. .w-}
e

/
UZMASYED

Advocate, High Court

Peshawar
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BEFORIE I\IIYBI R PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR,

SERVICE APPEAL NO. 8812014

Date of institution ...~ 23.06.2014
Date of judgment ... 27.01.2017

Jamshed All S/o Hazrat Ali, R/o Mohatlah Ismail Khel, Abba Khel,
:x-Constable Belt No. 763, Platoon No. 56, Lakki Marwat,

(Apbéi!ant)

VYERSUS

I. Commandant, Elitc FForce, Khyber Pakhtunkhwa, Peshawar.

e e - = e

2. Deputy Commuandant, Lilite Force, Khyber Pakhtunkhwa, Peshawar.

{
f
'
'

3. Deputy Superintendent of Police, Elite Force, Bannu. .
(Rcsp‘ond'cnls)

APPEAL UNDER SEC]ION-4 OF THE KHYBER I’AKIITUNMIWA,
SERVICE TRIBUNAL ACT. 1974 AGAINST ORDER NO. 8571/EF, DATED
-12.06,2014 OF R. NO. |, WHEREBY DEPARTMENTAL APPEAL DATED
22:05.2014  AGAINST ORDER NO. 6449- STEY, DATED  06.05. '7013
DISMISSING APPELLANT FROM SERVICE, WAS REJECTED i FOR NO
LEGAIL REASONS.

S, , Coa
- Mr. Saadultah Khan Marwat, Advocaie. - « Porappellant.:

Mr. Muhaminad Adcel Butl. Additional Advocate General. .. lor respondents,

MR. ALIMAD TASSAN : . MEMBER (EXECUTIVE)
MR. MUITAMMAD AAMIR NAZIR | . MEMBER(JUDICIAL)

ALIMAD HASSAN, MEMBE R The appcllant Jamshed Al filed the ins\tgnt appeal

2 ¢

: !
under- section-4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974,.' against the i
B . v, H i

imbugncd order dated 06.05.2013 whercunder he was dismissed from service and rejection of i

his departmental appcal on 12.06.2014, hence the instant service appeal.
' F

\

i’ -

‘2,- Briefl facts giving rise to the above appeal are that the appellant was appointed as

Constable in the Police Department on 30.05.2007. Afterwards he was implicated in a criminal

case and disciplinary proceedings were initiated against him under Removal from Scrvice

" (Special Powers Ordinance) 2000. Ch [inalization” of these proceedings major penalty of

- dismissal from scrvice was imposed onithe appellant. -




3. The Jemmed counsel for the appellant argued that vide FIR No. 659 dated 08.1'1.?011
i
under seetion-302/34 PPC was lodged in P.S Ghazni Khel in which the appellant was chzfxrgcd
for murder of N;q'/,ir Ahmad. Charge sheet and statement of allcgations were not sc'rvcd:‘on the
appellant and he was not associated with the inquiry proceedings. Final show cause ioticc
belore imposition of major penalty was also not scrvcd on the appellant. That after corii:léxsion
of trial of murder case the appellant was awar(l'cd dcath sentence alongwith fine of -Rs‘. :'il"hrcc
lacs by Addiliona] Sessions Judge Lakki Marwat, against which appeliant filed aﬁ af)pea:l in the

l’c«.lmwar Hn.h Court, Peshawar against the above judgment on 07.05. 2014. That-as a result of

" compromise, the appecllant was acqulttcd of the charges by the Peshawar High Coun

GZISAILY

4

Peshawar. That the appellant submitted departmenta! appeal on 20.05.2014 for reinstatement in
service which was rejected on 1i.06.2014. That the order of dismissal from service was i-ssued
when the appellant was behind the bars and the impugned order of dismissal from service was
issucd with retrospective cffect in vioiat_ion of rules. That the appcllant was proceeded under
rc;;calcd Jaw as RSO was repealed on 15.09.2011 and Efficiency and Disciplinary Rules were
notified on 16.09.201 1. Reliance was placed on 2012 SCMR 165 whercin it was held that
ollenee was laiv;fl‘ully compromised and disposed of where by Ci\lril Scrvant was acquitted, such
' acquittal ot Civil Servant could not be taken his disqualification, coming in the \lvny of his
reinstatement in service. The issuc of cquation of payment ol Diyat with conviction of in trime
has been settled in this judgment. The learned counsel for the appellant prayed for aéccptuncc

of the appeal by reinstating in service of thc’appcllant with all beck benefits.

4, !,czn'ﬁcd Additional AG éll'gucd that afler being charged for the offense of murder on
08.05.2011, the appellant remained absconder till his urrest on 11.04.2012. That the jzip':pclllam
avoided scrviee of charge sheet and summary ol allegations, as such those were scrvéd’ on :thi:
father of the appellant. That the appellant was willfully and deliberately avoidihg di's%{.'iilpllnar):f
pro-cccdings‘ and rcmaincd absconder for a long period. That the appellant was not écé[ixijttcd Ab)"

llu, appellate court but was relcased on 1hc basis: of compromise and paymcm of Dlyal to the

}cp_,dl heirs of deccased person as such ordcr amounls lo conviction. e submmed l'lhm he

 appeal being devoid of merits may be dismisscd. . b f‘

>

-t



tryent

Arguments heard wnd record perused.

6. - Having gone through the record of the case, it transpired that disciplinary proceedings

conceded that charge sheet and summary of allegations were served on the {ather of the

appellantas such it is clear beyond doubt that the appeliant was not associated with the i mqun\

proceedings. e was condemned upheard and Article 10 (A) of Constitution 1973 was

i
. 'vwl.m.d As unilateral disciplinary. proceedings were conducted by the respondents 50 it was

agamsl the principle of AUDI ALTERM PARTEM. The Superior Courls in various rcporlcd

.

i
;udumnts held in that case imposition of major penalty, show cause notice alongwith i inquiry
!
report will have to be served on the accused oflicer. No show cause notice was served in this

15.09.201 1. it merits to nicntion here that the only charge leveled againsl the nppcllanl;wué

. mvo]vcmcm in FIR-No. 659 dated 08.11.2011 under scetion-302/324 PPC which after acqumdl

‘had ceased (o hold water. 2012 SCMR 165 has st.ulcd Ahe issuc ol cquation of’ paylmm of

Dlyat .~\_Nllh conviction in crime such acquittal of Civil Servant could not be taken has.

‘

disqualification"coming in the way of his reinstatement in scrvice.
{

7. = We arc constrained 1o accept the appeal and rcinslalc the appellant in service from the:

v

datc of his dismissal. The mtuw.nm;, puxod m.ly be treated as leave of the kind due. Partics

are lc.fl however, lc.l 10 bear lhur own cosls. File be consigned to the record room.

Sd/-
sd/- AHMAD HASSAN :
J . R Lol
MUHAMMAD AAMIR NAZIR MEMBE . '
. MEMBER _ .
:

i

1
)
g
H
]

were not carried out in the mode and manner prescribed in the rules. The respondents have

casc. The appellant procecded under a repealed law of RSO, as RSO 2000 was repealed mr )




