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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL - . -

PESHAWAR
—

Service Appeal No.1402/2022.

Khan Afzal Vs Govt: of KP (Health) = =—mcceoeeee- Petitioner

AFFIDAVIT

I Dr, Mubarak Zeb khan S/O Mr,Alam Zeb Khan Litigation Officer
,Office of DHO Peshawar, do hereby solemnly affirm and declare on oath that
content of the instant replay are true and correct to the best of my knowledge & belief

and nothing has been concealed from,this honorable Court.

T Mubark Zep

Litigation Officer
Office of DHO Peshawar
NIC No: 17101-6493994-5
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICES
TRIBUNAL PESHAWAR

A

Service Appeal No. 1402/2022

Khan Afzal S/O Fazal-e-Haq
Mst.Dardana Manihal

Mst Dardana Ghazal (minor daughter)
Muhammad Abu Huraia (minor son)

alb ol

............... Appellants
VERSUS

Chief Secretary Govt of Khyber Pakhtunkhwa Peshawar.
Secretary Health, Government of Khyber Pakhtunkhwa.
Director General Health Services, Khyber Pakhtunkhwa.
District Health Officer Peshawar. |

District Account Officer AG office Peshawar.

bl ol

....... Respondents.

REPLY ON BEHALF OF RESPONDENTS No 01 to 04

Preliminary Objections.

L. The appellant has got neither cause of action nor locus standi.

IL The appeal is not maintainable in its present form.

1. That the appellant has deliberately concealed material facts from the Hon’ble
Service Tribunal Peshawar, hence liable to be dismissed.

IV. That the appeal is not malntamable in its present form and also in the present
circumstance of the issue.

V. The appellant has not come to the Hon'ble Tribunal with clean hands and hit by
laches.

VI That the appeal is bad due to non- joinder and mis- joinder of necessary and
proper parties.

VIIL. That the appellant is not civil servant and is public servant with the meaning of
S No.9 of the Khyber Pakhtunkhwa Regularization of Lady Health workers
program and employees (Regularization and standardization ) Act 2014 and.
Hence the Honourble Tribunal has no jurisdiction.

Respectfully Sheweth:

Para No 01 of the appeal pertains to record.
Para No 02 of the appeal pertains to record.
Para No 03 of the appeal pertains to record

Para No 04 of the appeal is misleading, as the appellate was initially
appointed as Lady Health Worker on 01-11-1997 on contract
basis/fixed pay without any Pay Scale by the Lady Health Worker
Prugromme(Annexure-A) and was regularized under
the directions of Hon'ble Supreme Court of Pakistan on 03-10-
2012, in Cr. Original Petition No 15 and 73 of 2021 in Human

Rights Case No 16360 of 2009 and Constitution Petition No 36 of
2112 “Bushra Arain Vs. Jahanzaib Khan, Secretary Health and




Para No.05

&

Others as per judgment of Hon’ble Supreme Court of Pakistan and
in view of The Khyber Pakhtunkhwa Regulation of Lady Health
Workers Program and Employees(Regularization and
Standardization) ACT 2014 appellant was also regularized w.e.f 1*
July 2012 as her initial appointment as Lady Health Worker in
BPS 05 (Annexure-B).
wherein the Hon’ble Supreme Court of Pakistan declared that :

All LHSs, LHWs Account Supervisors and Drivers will

be regularized from 1 July 2012 as initial appointed

and calculation of financial implication to be borne by

Federal Government shall be made accordingly on the

basis of employees’ strength as on 30" June 2011

including cost of total cost of the project. (Annex-B).
Therefore, under the judgment of Hon’ble Supreme Court of

Pakistan, appellant was regularized w.e.f 1% July 2012 as her initial
appointment as Lady Health Worker in BPS 05, and as appellant
served as a regular government employee only for 09 years, 04
Months and 23 days (i.e from 1% July 2012 till 24 November
2021), so the respondents sent condonation letter for pension to the
Finance Department Khyber Pakhtunkhwa Peshawar, and in
response the Health Department got condonation sanction from the
Finance Department (Annexure-C,D&E).

Needless to mention that the Respondent Department have no
objection on pension sanction since her regularization from
1* July 2012, but the appellant husband want her
regularization from the initial date of appointment (1-11-1997).

of the appeal in incorrect and the facts have been described in detail
in above paras.

REPLY ON_GROUNDS

a)
b)
c)
d)

Incorrect. As stated in Para No 04 ibid.
Incorrect. As stated in Para No 04 ibid.
Incorrect. Already explained above.

Incorrect .The appellant has been treated in accordance with law, rules
and appellant is not entitled for fixation of pay/regularization of

contractual services w.e.f 01-11-1997, as stated in Para No 04 above.
Incorrect. Already explained above.

Incorrect. AS replied in above paras.

Incorrect. Appellant has not been regularized under Civil Servants Act
rather under Khyber Pakhtunkhwa Regulation of Lady Health Workers
Program and Employees (Regularization and Standardization ACT
2014 (Annexure-F), wherein Section 04 has clearly mentioned
regularization of appellant w.e.f 1st July 2012 following the judgment
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of Hon'ble Supreme Court of Pakistan as initial appointment w.e.f 1st
July 2012 (Annexure -B).

h.  Already explained in above paras.
i. Any other ground will be agitated during the course of arguments with

permission of the tribunal.

PRAYER:

In the view of above, it is humbly prayed that the instant appeal
being devoid of merit may very graciously be dismissed with cost.

Respondent No-01& 02
(Through)
Secretary Health
Khyber Pakhtunkhwa Peshawar

Respondent No-gS Respondent No-04

Director General Health Services District Health Officer
Khyber Pakhtunkhwa Peshawar Peshawar

s/
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AnorY & B
(Original Juriadiction) : \
c N
Mr. Justice Iftikhar Muhammad Chaudhry, CJ.
Mr. Justice Jawwad S. Khawaja
Mr. Justice Khiljl Arif Hussain
Cil. Qriginal Petition. No.15 and 73 of 2012
In
Human Rights Gase No.16360 of 2009
And
Constitution Petition No.36 of 2012
(Regarding the Regularizatlon of Service
of Lady Health Supervisor/ Workers)
Bushra Atain . (In CrL.O.P.15/12)
Dr. Pir Ghulam Hussain and others {In CrL.O.P.73/12)
...Petitionets
Versus ¢ )
Mr. Jahanzeb Khan, Secretary Health and others ...*lespoﬁdents
In Attendance: Ms. Bushra Armer, LHS (CHLOP15/1)
Ms. Rukhsana Anwar, LHS (in Cont. P.36/12)
Ms. Shafag, Programie Officer
Ms. Farhat Sultana, LHS -
Ms. Saeeda Shaheen, LHS ,
Ms. Maryam Sultarfa, LHS BN
r Dr. Pir Ghulam Huissain,
Field Monitoring Coordinator (Crl.0.P.73/12)
For the Federal:kln:' Raja M. Aleem Abbasi, DAG ‘
For Govt. of Punjab: Mr. Javed Hassan; AAG
For Govt. of Sindh:  Mr. M. Qasim MirJat, AAG, Sindh . :
. Mr. Saeed Qureshi,
Focal Person to Secretary Health
For Govt. of KPK:  Syed Arshad Hussain Shah, AAG, KPK
) Mr. Asmatullah Qureshi, S.0.
For Govt. of , .
Baldctiistan: Mr. M. Azam Khan, Khattak, AAG, Balochistan
Date of hearing: 03.10.2012 )
14

ORDER
The learned DAG stated that the in pursuance of the policy funds have been
released for the distribution of salarles etc, to the Provinces till the moth of September,
2012, According to his instructions on the completion of codal formalitles from. the
Pinance Ministry this amount is likely to be transferred in the shortest possible time so
that the respective Provinces may reimburse the amount to the stafi working In yarious
projects relating to lealth, Mst. Bushro Araen, UHS and others stated tA SIED

/ perintendent

1~ ‘Suprofhe Court of Pakistan

o
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vand the Provincial Governments may take inlerest (o disburse their salaries well in

time particularly before the Eld-ul-Azha. Learned DAG stated that a' ufforts shall be
made to do the needful. We expect that the Chlel Secretarles of the respeclive
Provinces and the Commissioner ICT shall also take stepa in this behalf.

2 Dr. Pir Ghulam Hussaln, Fleld Monitoring Coordinator stated that the Officera
and Staff of Programme Monitoring Units (PMUs) approximately 167 :a numbera have
been left at the disposal of Provinces for the purpone of confirmation yet they are
working at par with the LEIWs and LHSs on the Federal strength, since 1996, therefore,
their services may also be regularized by the Federatlon. The learned DAG has stated
that this :ieciaion has been taken in a meeting duly represented by the represcniatives
of the respective Provincial Governments. He has referred to the summary sent to the

Prime Minister, relevant paragraphs of the same are reproduced as uricles:-
"

. All LHSs, LHWs Account Supervisors amd Drivers will be
regularized from 1% July, 2012 as initial appointed and
calculation of financial implication to be horne by Fuderal
Governmtent shall be minde nccordingly on the basis of
employees’ strength as on 30" June, 2011 ihcluding cost of
medicine and operational costs not exteeding 10% of e
total cost of the project,

v. Staff of the PMUs of concered provinces shall be
regularized by the respective Provinces, The Prounices siall

be responsible for the payment of liabilities nccruing on this
account.” 1

’

We observed that if it is mult;ally agreed between Federal and Provincial
Governments, they must undertake exerclse to regularize the employces as early os
possible without any discrimination. If the Lady Health Supervisors (L.115s) and Lady
Health Workers (LHWs) are confirmed by the I'ederal Government then again another
issue of discrimination in respect of regularization of PMUs Staff will arise, The Chiuf
Secretaries of the respective Provinces and the Commissioner ICT is required to submit
a progress report in this behalf on the next date of hearing. It is requested on behalf of
the Federation that four weeks time may kindly be granted in order 1~ regularize the
aid ;amployees. The request is allowed. The matter shall be listed for hearing after

/Cy, /z\wuw\c’ S /Ll\‘\wv"«\ /j _
oy/ ’4L¢( ) ﬂr.% /,/vj,(’ e /
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No. SOH-111/8-1177%“2’;7?“’;?5%5}?2?“2
), D
N “ \*}f_: Lo
L he DirectorGeneral, i iary Mg e e
/:;ealth Services, Khyber Pakhtunkhwa,  Main Diary Mo..:; 7
(g Peshawar,

! t1e subject hoted ahgye and to enclose herewith c

é 1/2021 /e, Deptt, dateq 21-03-2022 recejyeq fro
5 Khyber Pakhtunkhwa, Financé Department (Regulatiop
Begum W/0 Khan Afza], LHW'attached to Office of Dist
| further Necessary actio

‘ng Copy forwardeq t, the:-

PS tu Secretary Health, Khyb"er Pakhtunkhwa
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GOVERNMENT OF KHYBER PAKHTUN KHW 4

FINANCE DEPARTMENT
(REGULATION WING)
' NO.SOSR-II/FD/3-1/2 021/Health D
- Dated Peshawar the 21.03. 707,
To : ‘
/The Secretary to Govt, of Khyber Pakhtunkhwa,
Health Department,
Subject-  REQUEST FoR CONDONATION SANCTION,

Dear Sir,
I am directed to refer to vour letter No. SOH-H1/8-] 177202 l{Late Shaiss- -

Begum) dated 28.02.2022 on the subject noted above and to state that Finance Department ap-e -

to the condonation of deficiency for a period of 07 months & (7 days in service in respect of e
Shahnaz Begum w/o Khan Afzal LHW attached to office of District Health Officer, Peshayorr -

complete her service for the purpose of pension, subject to observance of al] codal formaliiics,

Yours faithfully,

i T

—
P 7] ™

(Muhammad i lyas Khi@,ttak 3
SECTION OJFIFHC}ER;(SIP;M_‘{E}'



corinbAL Rl B ENERAL HEALTH SERVICES

EHYBER PAKHTUNKHWA PESHAW AR ) @
All communications Should be Addressed to The Director General A/‘ M

dealth Services Peshewar and ot to any official by name
Qffice Ph £ 091 - 9%10269Exchange 1 0} - 0210187, 09 - 2210196kax (_091 ~ 9210220

No. J A4 7 JAEVI, Dated Pesh: the fOSL 2022

I'I\O

District Health Officer,
Peshawar

Subject: - CONDONATION FOR PENSION
Memo,
I am forwarding a copy of Finance deptt letter No. SOSR-II/FI/: -

1/2021(Health Deptt) dated 21.03.2022 in r/o Late Mrs. Shahnaz bageum W/ ..
Khan Afzal LHW for further riecessary action

‘a@ |

v

DIRECTOR {HRH) |
DIRECTORATE GENERAL HEAL %
SERVICES, KP PESHAWAR ¢~

G
. ")d N

D Now A314
Pated:. o1 /ot /3035
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P
® ” // PROVINCIAL ASSEMBLY SECRETARIAT
- KHYBER PAKHTUNKHWA

Dated Peshawar, thc%_/O?/?_OM.

No.PA/Khyber Pakhtunkhwa/Bills/2014/ 3 S’ ] . The Khyber Pakhtunkhwa Rcgulation of

Lady Health Workers Program and Employees (Regularization and Standardization} Bill, 2014 having

been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 24™ June, 2014 and assented to by ™

the Governor of the Khyber Pakhtunkhwa on 29® Jjunc, 2014 is hereby published as an Act of the

Provincial Legislature of the Khyber Pakhtunkhwa,

THE KHYBER PAKHTUNKHWA REGULATION OF LADY HEALTH
WORKERS PROGRAM AND EMPLOYEES (REGULARIZATION
AND STANDARDIZATION ) ACT, 2014

(KHYBER PAKHTUNKHWA ACT NO. XXVI OF 2014)

(First published after having received the assent of the Governor of the
Khyber Pakhtunkhwa in the Gazette of the Khyber Pakhtunkhwa.
(Extraordinary), dated the 0§/07/2014).

(Here print as in the accompaniment).

ANys

SECRETARY,
Provincial Assembly of Khvber Pakhtinkhwa.
No. and date (as per notification above}.

A copy of the above notification with the accompaniment is forwarded to the Manager.

_Government Stationery and Printing Department, Peshawar, with the request to publish the same in the

extraordinary issue of the Khybcr Pakhtunkhwa Governmerit Gazette of today’s date and distribute copies

thercof immediately in accordance with the list given overleaf.

Proof should be sent to this Secretariat before publication.

t\\w.___eg.}_

SECRETARY,
: - Provincial Assembly of Khyber Pakhtunkhwa
E.No. PA/Khyber Pakhtunkhwa /Bills2014/ 356 2 = &~ 6 Dated _Z-/07/2014

. ¥

A copy of the above is forwarded to :-

The Principal Secretary to Governor, Khyber Pakhtunkhwa.

The Secretary to Government of Khyber Pakhtunkhwa, Health Department.

The Secretary, to Government of Khyber Pakhtunkhwa, Law Department.

The Director Information, Khyber Pakhtunkhwa.

The Director 1.T/ Special Sccretary Provincial Assembly of Khyber Pakhtunkhwa.

l/\-(:-lo)!\.).——

Aot

SECRETARY,

Provincial Assembly of Khyber Pakhtunkhwa

FOR THE EXTRAORDINARY GAZETTE ISSUE OF @ @

N

f



; AN
) ACT

to regulate the status of Lady Health Workers Program in the Province of the Khyber

Pakhtunkhwa and to regularize and standardize the services of employees

€“»

of the said program

WHEREAS in pursuance of the Constitution (Eighteenth Amendment) Act, 2010, the subject of
Health has been devolved to the Provinces and as such Lady Health Workers Program run by Federal
Government for supporting the family planning and primary health care was devolved to the Provinces

accordingly;

AND WHEREAS in the Lady Health Workers Program, the community based workers have a
special nature of job, for the execution of which they have to remain continuously embedded with their local
catchment population;

AND WHEREAS it is obligatory to maintain the original concept and design of the Lady Health
Workers Program, to ensure the presence of community embedded employees for effective service delivery
to the people of the area;

AND WHEREAS it is expedient to regulate the status of Lady Health Workers Program in the
Province of the Khyber Pakhtunkhwa and to regularize and standardize the services of the employees of
the said program. .

It is hereby enacted as follows:

1. Short_title, application_and commencement.---(1) This Act may be called the Khyber
Pakhtunkhwa Regulation of Lady Health Workers Program and Employees (Regularization and

Standardization) Act, 2014,

(2) It shall apply to all persons employed or to be employed in Lady Heaith Workers Program, in
the Province of the Khyber Pakhtunkhwa.

(3) It shall come into force at once except section 4, which shall come in to force on 1% July,
2012.
2. Definitions.---In this Act, unless there is anything repugnant in the subject or context,-

(a) "catchment population” means the local population for which a Community
Embedded Employee of the Program is appointed or posted and regularly resides
therein;

(b) "Community Embedded Employee" means a Program employee residing and
working within his defined catchment population for which he was appointed or
posted;

(c) “District Program Implementation Unit” means the Management Unit of the Program

at District level,

(d) "Government” means the Government of the Khyber Pakhtunkhwa;

(e) “prescribed” means prescribed by rules;

f) "Program" means the Lady Health Workers Program devolved to the Province and
wh:g:h was previously run by the Federal Government under the name of the
National Program for Family Planning and Primary Health Care;

(9) "Prog(am employee” means an employee of the Program, whose service is
regularized under this Act and includes persons to be appointed after the
- commencement of this Act;



# &

%:‘ . . (h); “Province” means the Province of the Khyber Pakhtunkhwa
| ’ (i) “Provincial Program Implementation Unit" means the Management Unit of the
Program at Provincial level; and
)] “rules” means ru!es made under this Act.
3. Status of Program.---(1) On commencement of this Act, the National Program for Family Planning

and Primary Health Care, shall be deemed to be a Program of Government to be known as the Lady
Health Workers Program.

(2) The purpose of the Program shall be to provide preventive, curative, rehabilitative and
promotive health care services to the catchment population in the Province.

3) The Program shall continue for such a period as Government may determine.

4) After coming into force of this Act, Government may appoint persons to various posts in the
Program on contract basis and there shall be no regular appointment in the Program.

(5) The appointment under sub-section (4) shall be made in accordance with the criteria and
manner as may be prescribed.

4, Regqularization.---(1) On commencement of this Act, all the Program employees, who were
appointed in the Program on contract or fixed monthly stipend basis before 1% July 2012, and holding the
said post till the commencement of this Act, shall stand regularized with effect from 1% July, 2012:

Provided that the services of such Program employees shall be deemed to have been regularized
under this Act only on the publication of their names in the official Gazette:

Provided further that the posts of the Program fallen vacant on account of death, retirement,
resignation, dismissal, termination or otherwise shall be filled-in on contract basis.

(2)  The Program employees regularized under this Act shall be placed in the relevant Pay
Scales corresponding to the civil servants or as may be determined by Government.

3) The seniority of the Program employees regularized under this Act shall be determined in
a manner as may be prescribed.

. 4) A .Program employee, whose services are regularized under this Act, shall retire from
service, on the option of thg Program employee and on such date as requested by the Program employee,
after completion of twenty five years of qualifying service or on the completion of sixtieth year of age.

5) A Program employee, whose service is regularized under this Act, shall b i
. ) ' ) e ent
pensionary and retirement benefits as may be determined by Government. Hed o sueh

5. Mechanism_of recruitment for Community it
| ruite Embedded Employees.---(1) For filling a
Community Embedded Employee, the appointing authority shall cause to verifz/ and engureﬁ?\Stthoef

prescribed manner that person, who is to b i i i
D e p o be appointed against such post, shall be a regular resident of his

(2) The Provincial Program Implementation Unit shall oversee and monitor the process and

finding of the verification, carried out b inti i
] \ , y the appointin - i i
appointed against post of Community Embeddgg Em'plgyaeLg.h Oty tinder sulrsection (1), before & person is

3) The Community Embedded Employee shall perform his duties within the catchment

population of his residence; provided that Gover j
. ; nmen i
another area in certain circumstances to be prescribed.t e a'dJUSt & Gommunlty Embedded Employee in
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¢ (4) Notwithstanding anything contained in other provisions of this Act, the services of the - @
"~ Commumty Embedded Employees, whose services are regularized under this Act, or other Community
Embedded Employees to be appointed after the commencement of this Act, shall be IrabEe to te mination, if .
the employee- . :

(a) has unlawfully ceased to be:a regular resident within or has become a non-
resident for his catchment population; or

(b} is involved,in any other engagement or a praclice which is not in accordance with -
the laid down and approved policy of the'Program;br

(c) has ceased to be efficient in the performance of off crat dutres or
(d) has proved guilty of gross mrsconduct

{5) A Community Embedded-Employee, whose servrce |s termmated under sub-clause (a) or
(b) of sub-section (4) of this Act may be reinstated into’ servnce in.a'manner.as may'be prescribed:

Provided that this opportunity of reinstatement shall not be given more than once throughout the'
lenure of @ Community Embedded Employee's service: . . )

Provided further that-

(a) no salary or allowances shall be paid o the re-instated employee for the period
spent under termination; and .

(b) payment made, if any, to the-terminaled: empioyee bemg re- mstated “which was
not allowed during or for the perrod spent under termination, is recovered from the:
employee.

6. Posting, transfer and adjustment of Program.employees.---Notwithstanding anythrng contained |
in other provisions of this Act, the Program employees;: except the Commumty Embedded Employees, may
be transferred to perform duty anywhere in the Provmce

1. Disciplinary action.---Disciplinary cases: agamstgthe
manner as may be prescribed. _ - ‘”: ;

;Prp‘éjrgm;,equJdees-'sha1l be dealt with in a

8. Application of Government:rules. ,,HThe Prog employees shallabe dealt in accordance with '
the provisions of this Act and rules; provided: thiat’, rfm specrf c“ru!es are: avarlable on any matter, the
Government rules shall be applicable to such Program,employees .

9. Public servants.--All Program employees shall berdeemed to be public servants within the
meaning of section 21 of the Pakistan Penal Code, 1860 (Act No. XLV of 1860).

10.  Power to make rules.--Government may, by notrfrcahon in the official Gazelte make rules for-
carrying out fhe purposes of this Act.

11. avmg - Any rules, orders of instructions in respect 6. any terms and conditions of services of -
Program employees duly made or issued by an authority competent to make.them.and in force immediately
before the commencement of this Act shall, in so far as such rules, orders or instructions are not
inconsistent with the provisions of this Act, be deemed to be rules made under this Act.

12, Removal of difficulties.-If any difficulty arises in giving effect to any of the provisions of this Act,
Government may make such order, not inconsistent with the provisions of this Act, as may appear {o be
necessary for the purpose of removing the difficulty.

Provided that no such power shall be exercrsed after the expiry of one year from the
commencement of this Act.
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: ~35. ‘Repeal.---The Khyber Pakhtunkhwa Regulation of Lady Health Workers Program and
‘{ “mpldyees (Regularization and Standardization) Ordinance, 2014 (Khyber Pakhtunkhwa Ord. No.
sVl of 2014) is hereby repealed. ‘

—

BY ORDER OF MR SPEAKER -
PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

(AMAN ULLAH)
SECRETARY
PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA



