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The appeal of Syed Asim Shah presented today by
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preliminary  hearing  before  Single Bench at Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. 2 } /2023

Mr. Syed Asim Shah, Ex-Kanongo (BPS- 11),
Mohallah Pareech Khel, Utmanzai, District Charsadda.

........................................................ APPELLANT

VERSUS

The Senior Member Board of Revenue, Khyber Pakhtunkhwa,
Peshawar’

The Commissioner Hazara Division at Abbottabad.
The Deputy Commissioner Kohistan, District Kohistan.

| e —————————— RESPONDENTS

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
se—mean S AR ORLIAUNCS UF ik KRYBER
PAKHTUNKHWA SERVICES TRIBUNAL ACY, 1974
e oL RVALEY IRIDUNAL L ALY, 1974

AGAINST THE IMPUGNED ORDER DATED 21.03.2016

WHERRBY THE APPELLANT WAS REMOVED FROM
—-~—=RROFT_ Nt AXFELLANT WAS REMOVED FROM

SERVICE _AND AGAINST THE INACTION OF THE
==nlel ALY AUANSY INE INVACTION OF THE
RESPONDENT BY NOT DECIDING THE DEPARTMENTAL

APPEAL WITHIN THE STATUTORY PERIOD OF NINETY
DAYS,

PRAYER:-

That on, acceptance of the impugned order dated
21.03.2016 may very kindly. be set aside and the
appellant may please be re-instated into service with all
back benefits. Any other remedy which this august
Tribunal deems fit that may also be awarded in favor of
the appellant.

Respectfully Sheweth:

1.

That appellant was an employ of the respondent department and
was performing his duties as Kanongo BPS-11,

That during service the appellant was falsely charged in FIR No.501
dated 17.08.2015 under Section 302/34 PPC Police Station
Charsadda. Copy of the FIR is attached as ANNEXUTE wuvsnnuesen A.

That the appellant was arrested in the mentioned FIR and vide
order dated 21.03.2016 the appellant was removed from service
w.e.f 21.08.2015. Copy of the order dated 21.03.2016 is attached
aS ANNEXUrusnsuncnsssesasnsss ke arnn T vansnenss B




A~

That the appellant was honorably acquitted from the mentioned
charges in the captioned FIR on 15.09.2022 by the competent court

of law. Copy of the judgment dated 15.09.2022 is attached as
AMNEXUIE weusmssnrsurvssnsesurssnesnnessmnsanssnsessansinneesnsssnsesseresnmnsss C.

That after honorable acquittal when the appellant approached the
quarter concerned for joining his duties he was informed of the
order dated 21.03.2016 whereby he was removed from service,
That the appellant feeling aggrieved from the order mentioned
above preferred departmental appeal on 10:10.2022. Copy of the
departmental appeal is attached as Annexure D.

That the case of the appellant was corresponded between the
competent and appellate authority vide letter dated 30.11.2022 and
19.12.2022 respectively, and vide letter dated,19.12.2022 the
competent authority was requested to reinstate the appeliant as he
was/is hdnorgbly acquitted from the alleged charges. Copies of the

- letters are attached a5 ANNEXUIE rvisrerererssessesonsessemsenssos E&F,

That appellant feeling aggrieved from inaction of the respondent by
not deciding the departmental appeal within the statutory period of
ninety days preferred the instant appeal on the grounds inter alia.

'GROUNDS:

]

. That the impugned order dated 21.03.2016 is against the law,

facts, norms of natural justice and materials on the record.

That the abpellant hés not been treated in accordance with law and
rules by the respondent Department on the subject noted above

- and as such the respondents violated Article 4 and 25 of the

Constitution of Islamic Republic of Pakistan 1973,

‘That no regular inquiry has been conducted into the matter.

~ That the impugned order dated 21.03.2016 is issued in hasty

manner and no opportunity of personal hearing has been provided
to the appellant. :

That in the numerous judgment of the apex court of Pakistan
it has been held that when an official if acquitted honorably
than he has to be reinstate into service with all back benefit.

That no right of personal hearing and personal defense was
given to the appellant. “

That the res_pondents acted in arbitrary and mala fide manner
while issuing the impugned order dated 21.03.2016.




LB

\

“ Y H-  That the appellant has been disériminated on the subject noted
_ ' above and as such the respondents violated the prmc;ple of natural

i~ justice.
I- That appellant seeks permission to advance other grounds and

proofs at the time of hearing.

‘ It is therefore most humbly prayed that the instant service
appeal may kindly be accepted as prayed

) : for,.. :
Dated 3! 01-2023 ' @ -

APPELLANT
SYED ASIM SHAH
~ Through: ) :

NOOR MUHANIMD KHATTAK
ADVOCATE SUPREME COURT

MRAN KHAN
ALEED ADNAN

uq\/ FAROOQ

M AMMAD AYUB
& Lz
'KHANZAD GUL

ADVOCA:I'E .

AFFIDAVIT , ‘

1, Syed Asim Shah, Ex- Kanongo (BPS 11), Mouqlth Pq’{eml« m(/ ‘
Wmah2r:DisHE- ¢ haraclots. do hereby solemnly affirm and declare on oath

" that the contents of this Service Appeal are true and correct to the best

‘of my knowledge and belief and that nothmg has been concealed from
’chls Hon'ble tribunal.

DEPONENT.
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OFFICE OF THE -
DEPUTY COMMISSIONER
KOHISTAN

Mo2ReviEly Vol v 46 9-3C (KH)
Tt T " Deted_Z/ /032016

OFFICE_ORDER l

Syed Asim Shah Kanrngo (BPS.11) of this office absented himself
fre. + his official duty w.e.f 21/08/2015 till dite. Noticas were issued 1o him on his homs

address and hrough Daily Mashrlg, Daily A MNews Papers, published on 12/12/2015 but
he did not attend his dutly.

Keeping In view the abxve facts and afler {fullilling codal formalilies,
major penalty (i.e Removal from service) is ht-eby impased on the accused official {i.e Mr.

_ Syed Asim Shsh, Kanungo), under Rute 9 of 3D Rule 2011 w.e.f 21/08/2015 1 fm the

date of his absence.
' 1 ‘I [ Y
‘ ) ' Depuwssﬁ
9’15!3{\
" Endsl: Nosi9/-9% /

Copy forwarded fo the:- :

1. Senior, Member Board: [ Ravenue & Eslate Khyber Pakhtunkhwa
Peshawar,

_ 2. Commissioner. Hazara ivision Abboﬂabad

3, Dislrict Account Officer{ohistan, » -

4, Assistant Commissiong Dassu. -

5. Tehsildar Dassu, Kandh

6. Assistant Accounls/ Du‘; it Nazir of this office.

7. Mr. Sved Asirz Shall . “ized Showrin Shah Frige Khall Alvenzal
Tehsil Charsada Dtstnc‘\‘,hamada
. Personat File.

o

Depuly fommigsioney,

——
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.In the name of Almighty Al

,6?'

lah,

The Most Benef;cent The Most Merciful

'3e5m Muhammad Zahoqr z o
Additional Sessions Judge-1, Char sadda { o

Sesston Case No: 23/8C ; 1 . | l"“‘-._:'?'vif\!

Date of Institution:  06/03/2021 e
Date of Decision: 15/09/2022 | I R

. : ‘r: :} _.-‘; .
. ey |

THE STATE R I |

‘ - Versus ‘ o g 1
- o Sl SYED ASIM SHAH o ok
4 : ’§oﬁ;éf’5yed Shorain Shah & SYED MUJAHID|SHAH . . |
‘ Ig g ""‘” % / Son of Barakat Shah o o 1
| ' R/O Pareech Khel Utmanzai - - o

Tehsil & District Charsadda

(Accused)

"‘CHARGED
_Vide FIR: 501
- Dated: 17/08/2015
. U/S:302/34 PPC '
P.S : Charsadda

Present: T ‘- s
Mr. Sarger Khan Advecate for accused

Mr.Abdu! Ahad Advacate for complainant

JUDGMENT;

Syed Asim Shah and Syed Mujabid Shah sons of Syed

clated 17/08/20135,

Brief facts of the case mentioned in the FIR are that on g
J
d Bakhtawar Shah ;
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‘altercation between the parties.

. supplementary challan was submitled against them.

Pm A 4 e b mas e kb

: ” :
Addttlonal Sessions Judge-|, Charsadda - ? Page | 2

_ reported the matter to the local police at‘casualjry DHQ ‘Hospital,

Charsadda that -at about 1610 hours, he was present at the pIac.e of

occurrence, when the accused facing trial alongwith acquitted co-

accused Syed.Shorain Shah came and immediately started ﬁriﬁg upon
"him with the intention to kill him, ‘as a result of which,
complainant/deceased. then injufed got hit and injured. Motive for the -

“occurrence as reported by the complainant/ deceased ,thn injured was

3, " Upon this report, a murasila’ was drafied ‘and sent to

Police Station concerned with the request to register a case against the

-

above named accused. As soon as it was received therein, a case was.

registered against them under Section 302/34 PPC Ofl Police Station

Charsadda dated 17/08/2015. After the 'completibn 'of investigation,

AN

face trial. “After the: receipt of the instant record / challan for trial,

P S ok

prmecutmn w;tnesqes wete summoned because“forma "charge had

already been framed. - 3

' No: 23/SC of 2021

The accused were summoned by this Court. Copies of

fonjh al chafge '

3
4
E

AR W
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~— 77/ ws 161 Cr. PC. He drafted application Ex. PW1/3 fo

<
. 2- )
Additional Sessions Judge-I, Charsadda - _ ' Page |3
5. In order to prove its case, the prosecution produced as .

' _1&1311}?.35 twelve (12} witnesses from PW-01 to PW-12: The gist of the

c\{idéntiary stuff with its appraisement and-appteciation is given as -

under;-

. .""(PW'.I) Munir Khan Ill'speq:forfCICf, oh recetpt of .

’

" murasila and copy of FIR; he proceeded to ﬂ1c spot_and 'preparet‘:l the
site.plan Ex. PB at the ipstaﬁce and poi‘ntati_onl of the eyewitness.
lDliring spot inspection, he recovéred and took into possess_io.n vide

reéovel'}*. mMemo ah‘eady Ex. PW1/1, blood stainet!ileeii'th ﬁﬁm the

placed of deceased then injured and sealed the same in pafoei No.1

(P-1). He vide recovery memo already Ex. PWI/2, took into

: consisting of Qamees (P-2), Shalwar (P-3) prodilcéd by Wali Khan
N | R

and sealed the same in parcel No.2. The recovery memos were

! fonograms in the name of MK. He recorded the statements of PWs

't{ ; a.(..hfo

S

4

“* Moharrir for sending to tlhe,-FSIL, the result whereof is Ex. PZ and is in

194 gg?;,' positive. He prepared the list of legal heirs of the deceased which is

DI EE

_No: 23/SC of 2021

PR

possession blood stained éarmeuts of the deceased then injured . -

wprepared in presence ol marginal witnesses by . affixing 3/3
LR . . -
\E \\ -~ | "

S fen

r_FSL analysis of

" the articles in parcels No.I-and 2 and handed over, the -same- to the

e YT

o e 3o
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Additional Sessions J udée-l,‘ Charsadda -

“to Ex PW2/6. He certified proclamation notices as E

-

Page | 4

Ex. PW1/4. After that he was sent for Target Hurd

-~

SL. -

le _and Téctica]

”

- Course and the rest of investigation was handed over to Khwaja Khan .

 (PW.2) Mir B'ahada_r'retired DFC, was entrusted with

warrants issued against the acquitted accused Shorain Shah Bacha and

accused faéing trial namely Mujahid and Syed Asin

done proceedings under Section 204/87 Cr.P.C against
He recorded the statement of attesting witnesses on
warrant and returned the same un-executed with I

warrants are Ex PW2/1 to. Ex PW2/3, his reports there

PW2/9 and his report f-thcreof as Ex PWZ;} 10 to Ex PW|

8

" (PW.3) Dr. Irag Shah, CMO, examine

injured Syed Bakhtawar Shah and found the following: -

"+ A firearm entry wound on upper abdome

I cm,
«- A firearm exit wound on right-in

measuring 3 x 6 cm with gut and abdomi

-

1 _Shah. He has
thp back of the

is reports. .The

2/12.

terior . abdomen

hal organs out.

A firearm entry wound on right lower abdomen

measuring 1 x 1 em. ~ LAl
._ R . -1 =
Weapon used:. Firearm S
25 JAR 4123

No: 23/SC of 2021

L

all the accused.

of as Ex PW2/4

x PW2/7 to E.\f'
d ‘deceased then -

n measuring 1 x

BTy R T T AR TR B T T 7 22 P N
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warrant u/s 204 CrP.C against accused facing trial

* gnd were handed over to the DFC concerned for doing

EXTERNAL APPEARANCE: /&

_[o-

And'_siitiona'l Sessions Judge-!, Charsadda

Nature: Dangerous.

Emergency treatment is given and patient
LRH Peshawar for specialized treatment.

"The report is ExPW3/1, which is in hi_§ h:
CDﬂTE‘Ll"_‘.t.i}" bears hishsignami‘e.
-(i?W,A) Jehangii_- Kbal; SI,- correctly ir
‘CDlltCllI'ES of murasila into FIR Ex PA.

(PW.5) Khwaja Muhammad SI, applic

DFC concemed for doing the ‘needful, which retus

Similal'l)'; vide his application Ex.PW5/2 applied

.

(PW.6) Dr. Khalid (Rtd), MO, condue

R

Symptoms observed before déath:

No: 23/SC of 2021

T a-'\ - e

and writing and
corporated .the

d for obtaining

and other co-

. éccused, vide application EX,P{VSI, which were handed over to the -

for obtaining

~ proclamation notices u/s 87 Cr.P.C which were ¢btained in triplicate

the neédful. To

the extent of accused facing trial he conducted the above mentioned

proceedings while he also conducted investigation against acquitted

ted autopsy on

dead body of deccased Bakhtawar Shah and found [the ﬁ)llowing:

S tngpnten
A

[r 5 0T SFeE
£ [IAK IR

.o o
. ."..-,L'._r-

was referred to

ned un-served.

3
s S R

R
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Additional Sessions Judge-1, Charsadda [ ,

Received dead

.Information furnished by Police:

Hospitalized

Mark of ligature on the neck and dissection, efe:

-~

Nil

Condition of subject stout ém.aciated, decomposed
Stout, emaciated, decomposed ete, clot}

built young male body wearing gray shalwar, qaml

ete, clothing: .
ing. An axferage

ees which were -

blood sfained with corresponding firearm defects. PM- lividity and

rigor mortis stafted developing.

Wounds, bruises, position, size, natiure:-

I A shot gun cntry wound - right outer anil back ‘of chest

7% 7 cmin size , 16 om below axilla.

'W/\/;'NT'ERNAL APPEARANCE:

'f;\':f:.?xCraniQm and Spinal Cord:

..r-,ps:
A 204
]
-:\."v?-";.\'

b F
{3
FPhorax:

Py

injured.

<, '
fx © Healthy .
I et L

2. Multiple (abt-20-20) pellet exit wounds

abdomen and lower chest 0.2 to 0.4 cm in o

ém)lon left inner mid thigh.

" Except larynx and trachea

all the organs o

2% 15 IR

Na: 23/8C of 2021

1]

front of whole
ize.

3. FAentry (I x 1 cm) left outer mid thigh with exit (2 x 2 o

f thorax are

MR M
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Additional Sessions Judge-l, Charsadda * ' 2 ' B Page | 7
. - . b )

Abdomen: : ~.

* Mouth, pharynx and esophagus, pancreas and bladder are

healthy while rest of organs are injured.

Muscles. bonés and .]oin't:;z:

As per injury sheet.
Remal“ks: -

Tn. his opinjdn the deceased died due to injury_to heart,
Both iuﬁgs, liver, stomach, spleen, kidney and intestines due --t('J ‘shot |
étm injury. PM rgplort; clqthes of deceased and dead bady handed over
to-Lhe p(}l‘iée. - | |

Probable time between injury and death: Hospitalized,

) - Injured: | 17.08.2015
Died:. -, 17.08.2015
" Probable ﬁime between death ana P.M; 1to 3-hour§.'

- - PM report Ex PM consisting of 06 sheets inclu&_\iing'
pictorial while inquest report Ex PM/1.

(PW.7) Madad Khan Inspector, has Jarrested all . the

-

.accused vide card of arrest Ex PW7/1 after cancellation -of interim -

1:%1":.(; .

o

dated 01/10/2019. Vide application ‘Ex.PW"IIi produced the

ibed facing trial before Judicial Magistra‘té for; obtaining their -

pliCe custody which was accepted and two days custbdy was granted.

 Vide application Ex.PW7/3 applied for further custody whiqh was

. declined and the accused was sent to judicial Jock. Ble recorded their

' No: 23/SC of 2021 L : e

T
.
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e o Addltloml bessmns Juclge -1, Charsadda - ‘ 3 - - Page | 8 b

.
- .

statement u/s 161 Cr.P.C. After completion of investigation the case

file ‘_w'és 1_1anded over to SHO Noor Haider for submission of challan
. y  who submitted the same. The challan is Ex Pk.
(PW.8) Lal Bads_hah Khan ASI, reduced into wﬁﬁng _

* the report in the shape of murasila Ex PA/l. He prepared the injury

- sheet of inj ured Ex PW8/1.

(PW 9] ashlf Jan,, is the margmai witness to the

reCO\"el'l}' Lhemo Ex PWY/ l, vide which the 1O took) into- possession

from the place of deceased then injured some blood earth which is Ex

P-1, sealed the same in parce] No.1.

’

(i’W.lO) Wali 'F:han, identified thle' ,dle'ild _body. nluf the‘l'
éc,eased -Bal«:_lﬂawar Shah‘befo;é the police at LRH Peshax‘vlar at the .
time of preparation of his inquest documents whereon his sighature
was. obltajned and similarly he identified th-e dead'.body (.)f E_akhwv\'far
ﬂ?)‘hah before the docior at t.he ume of post mortem exar uﬁal_ion. As he
‘; Ads‘mcompamed the dece‘nsed to the mortuarv KMC— Pe:shz-iwar v
dgceased' was

handed over to him ‘which he produced to the 1.O onjthe spot. His

%

R e
A

| l " statement was recorded by the 1.O. The 1.0 took into-possession the

ot AN 2025 bl’ood stained garments. of the deceased’ vide -recm'rery memo

No 23/SCof 2021 | SRR EREIR O

Hewd




{’&"@itional Sessions Judge-l Charsadda ** ‘ L’ - Page |9

Ex.PW10/1 in his presence. The garments were consisting upon

_qameez Ex.P-2/ I, shalwér,ExP—B/ 1 badami iiz‘ colour and were bloo&.--

_ stained. The 1.O sealed the same into parcel No.2 by aﬂ'lxi'n-g MK

- monogram.

(PW.11) Syed Mubarak Shah, reiterated the f:acgs

 narrated by in the FIR Ex PA.

.

(PW.12) Tahir Hussain ASI, prepared the inquést report

Ex P{’u-’izf 1of de;:egse_d Bakhtawar Shah and seﬁt hisjdead body to the

moréuary thropgh constable S1raj ul Amin FC No. 5250,

6. - Thereafter, the prosecution closed its évidence,-_aﬁd
' "étateméllt of accused \:\fas recorded Ufs 342 Cr.f_’}C. When all" the
inc{ixninating evidence hhas been | pllltl to the a_.ccuse;i fat_:ing trial iq
afford_ them'aﬁ Opﬁpnﬁliity to"explain the cirf:um Stances, :;Q put. to
them, they have not offered a s'hred, of evidence to ﬁrove theire
é’z-.;_nhc:tce.nce excpel by saying that- they are -innocent and ha-ve bg-en
all the allegations
opt to be exgmined
on Oath u/s 342(2)',C-1'.P.C or to pr_oqciuce defence evidence.

7. .- Learned state :counsel, assislte_d' by -the complaindnt

589028 counsel argued that—.the.ar_icused facing trial have been directly charggd

"o Non23/SC of 2021

DT Yo ekt 1T T e

T




e

. Y o
- . o .- }\dditioxlg;{_ﬁsfssidns JB_q;geJ,_lC_thrsac%da - \% Page |10

in the instant case for causing the murder of a person. The incident has
been reported with pr6111ptituﬁe which rules out the possibilities of
. ,‘ - - . .

consultation, fabrication and false implication. Specific role have been

attributed to the accused ‘which further strengthens the case of

\‘pros-ecution. It \I-.-'as ’Ifurth'-c.r arguéd that the prosecution has. fully
| I W .. succeeded in p1l'oving its case against the éccﬁsed fai:ing trial ﬂmouél1
" cogeint, tmst-worthy; and 'cdnﬁdence’. iﬁspiring e»’idLapce by way of |
strong direct and circumsfanti_al evidence. It was unde_x;scorcd on
l_:aahalf of the prosecution side that there is complgte'-c';phsistency in the
téstiinonie_s of the prosecution witnesses and no deilt is available in

the prosecution evidence which could be considered fatal for -

’

prosecution case. No material contradictions or discrepancies could be
Ntought on record during the statements of PWs. They further added
\ - - o -

that site plan supports the prosecution version as recoveries of blood

from the place of deceased and crime emplies from the place of
scused:, were made. They contended that poéitive FSL reports in

;;_]slpec:tf of blood and blood stained garments  also favour the
f:'.? . .

= ;./ prosecution case. A strong motive has been given in the FIR, which is

oy,

TR R it

,,__}.E;‘ dully corroborated by the witnesses: They argued that the accused

NG: 23/5C of 2021 . T T
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fac_.in-g ju"ia] .s'oon after the oc-cui'rencg- remained absconder. Lasﬂy_. th‘ey
' prayem.i fo.r gwarding caplital puﬁishment to the accused facin‘%_-trial.
_' 8_.: _ On the other hand, l_eaz;ped‘ counsels} for. the defense
argued ‘tha%: t}w accused facing trial are 11u1§ceqt and have falsiely been I_'-

'im_plicafgd in the case in hand By the complainant party. Learned

Elefense counsel furthcf aréued that the prosccutimin case is full of

dents and doubts which in no way connect the acc
© with the commission of the offence. .He added

prosecution witnesses are not consistent in their

used facing trial
further that the ,

depositions on

material poil'{ts and abundance of doubt's exists Ion éaéz:— record. Further
: maintained that there is no direct and indir_ect evidence available_xﬁth
the 'file thch connect the Iaccﬁsed., facing trial with thé commission olvf-'
offence, as even no recovei;'v or poi_ntation If_iad been|{made frdﬁ the

r\}\/ accused., He argued that medico-legal report and post mortem report

are contradictory to each other. He submitted that the|accused facing

W\ ) ' S

I-have heard learned Dy.P.P for the stajte,.asgiswd b’y"l

“learned counsel for complainant and Jeaned defense counsel for

| No: 23/SC of 2021 . - 4 e Rl
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acclged fag:ing' trial and explored the record with considerable degree"_

: of care. . -
- [
"10. .+ .Facis -as woven as per contents of FIR are that on

1-7.08.2615 at 1610 'hou\rs,l the occurrence took place at. Utmaﬂiai
Bazaar near Jalal Bukhari Shah Bacha Mazaar, the deceased then
27 | . injured namely Syed Bakthawar Shah s/o Syed Feroz{Shah along with -

* his brother Mubarak Shah, the deceased theﬁ injured, who _Was wél_l

c;l'ientea, reported the matter that Shoraim Shah, Mujahid and Asim

armed with \.{feapon, started firing at him with the inténtion: of killing.

-’

©1L. The story of the prosecution case shows that the star

. - . - . ' . N
witness in the instant case was the deceased/complainant and this case -

«

as per record mainly relies upon his dying declaratjon. Motive as per

contents of FIR is verbal altercation.

N

12. . Taking . wisdom 'l:‘rom the judgmetlt of the - August

eqhawar High Court Peshdwar ra-ported in PLD ’3‘0] 2, Peshawar, for-

L /d/ ce:a(sed then injured is dmputed which revéals that for béliévin“g a
S /f .

/dfzmg declaration and LOHV[L{II’]g 4 person on its basm the following

- R

e ! """ essential conditions must be established by the prasecution.

Z JAN 2058 ST

No: 23/SCof 2021 . : L T e
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' able to make a coherent speech.

13, Keeping in view such parameters, perus

“alert to the surr 01111dmgs was fully om.nted in spacg

uarter,

-his culprits and lastly:

1

A.  That the dymg pubon was in full senses, conscious and

‘ B3.  That the dying declaration otherwise
sound in substance to be relied upon . .

C. That.it is free from promptness giv

D.  That the victim/dying person was in a p

and time and was

rings true and is

e¢n by the outside

E.  That the doctor piesent at the occasion sLall give a _ﬁtnesé

certificate about the condition of the dying person.

e

record reveals that in the instant case, the medical

P

now deceased 15 31Ient about hlb onentatmn and fi

recording- the statement. Report’ was lodged at

The time of

al of the avaiiabie
-report of injured

t.ness The police

officer as well as the doctor were duty bound to mention the physical
' - T

conditidn, fitness and orientation of the injured now Lecéased before

' 11650 hours on -

17.08.2015 while the deceased then injured dicd at 18010 hours as per

‘death of the

i caa;;a edz’comp}amant 15,1810 hOLIIb however, was controverted by

—/X) _(Waii Khail) who had identiﬁed the di.:ad body at LRH

Peshawar. This witness deposed in his cross examination that he had

- NG receued mformatlon of the death of deceased at about 0430 pm ."Qr

|

& ‘W 2023 05:00-pm. If so, the deceased might have died before 04 30/05 00 pm
: N zsfsc 0f°0’71

ERR S

. 1.-‘.
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and in such circumstances, recording of his dying declaration at 1650 .

hours became cloubtful.'

4. Perusal of medical report of the injurednow decéa:scd,

however, shows that the: doctbl' had examined ‘him at 04:45 pnﬁ,

‘s

which time falls before the time of report mentioned in the murasila. .

i While on the other hé.nd, PW-8 Ldl Bacha ASI stated in hié statement

-that when the injured was brought to the h'ospifaI, he first recorded his -

report and then referred for medical examination.

15, - Taking further -puidance from the dictuim held in PLD

2015 Peshawar page 143, that the dying declaration is suppoéed to be.

-recorded in the presence of either the magistrate or two independent

witnesses; if the magistrate is not available. As per statement of PW-
11 (Syed Mubarak Shah) in the instant case, people from the village

had :s,ccompa'nj-ed the injured to the hoépita] but none from those

. persons was associated as witness:to the alleged dying declaration.

ping in view the above stated bo'sition ' wifh tegard to dyi;ig
o ar-a‘.[ipn,_ it is-hlegld that the sam;a is not"p-roved and meréforg, cé;m,dt
e relied ulpon.. , : . _ .
Site plan Ex.'PB available .'or;n recorci Sllb\&;s that the -same :

was prepared by the LO concerned on the pointationl of eye witness.

S
PRI S
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. " -~ Mubarak Shah. L.O of the case when appeared before the court for,
1 ' recording his statement deposed that he had prepared the site plan at
- - 1755 hours at the day of occurrence, which means that the same was P
"|r * 1
; prepared before the reported time of death of the|deceased but on the - E
{ £

other hand while perusing the site plan reveals that|the I.O has very

' ‘7)7/ clearly -mentioned at point No.1 as per presence of deceased and this:

ey e

leads to a presumption that either the time.of |death is incorrectly

I
~

mentioned and the deceased was died betore 1755 hours or that the f
| i
site plan and rest of the proceedings on the spot were not-conducted-at !

. * ’ - q . ’ - 3 *
the reported time, meaning thereby that in such a situbtion, the record i

/-

" prepared by the investigation officer is not trust\klorthy_. If it is .
- admitted that deceased died before 1755 hours, it would support the
' _statemeﬁt of Wali‘_Khan who said that he receiJved information of

N\/ death at about 04:30 pm-or 05:00 pm. I it is presumed that the time of

SN ot mspectton is nghtiy mentmned as 1755 hours, presence of. the i

" wimess Mublarak Shah 1:3 highly doﬁbtfu] andnot appealing to a

|

: .

. i 1

ru ent mind. During lhe argaments ieamed defence counsel stated. - |

lhat as per record of the prmecullon the deceased then injured was T

:"'s T2,

\ !J : brought to the hoxpitai by Mubarak Shah and whan he was referred to

ED AN :r.&,ii

T b T S “iNa? 237SC of 2021

»f';-t’ul ‘q.'-\—

LRH Peshaw'var how it is poésiblé that‘his real brother would not
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accompany him particularly when he'was reported

critical condition. This fact highlighted by the

Page | 16

in danger and in

learned defence

counsel is also meaningful keeping in view the patticular culture in

this part of the country. It s also clear from the recol

of Mubarak Shah at the alleged time of spot inspeg
site plan the Mazaar of Jalal Bukhari as mentioned in

also not been shown therein.

medical reports of the d:cea;sed turnished by the doc

after the death. As per medico-legal report Ex.PW3/1:

“1x17 em
measuring 3/6 cm with gut and abdomina

measuring 1 x T om.

As‘f)ex} p'ib t mortem e\ammatson 1eport Ex.PM

-\.‘ .

cm in size, 16 cm bclow a*{ﬂla
T w}q’?fﬁ"%

- e Nent

2. Muluple (about 20-20) pellet exit wounds

2. A firearm exit wound on fright pictorial

abdomen and Jower chest 0.2 to 0.4 cm in size.

d that there is no

K

“evidence of the presence of any other brother or closed relative of the -

¥

‘deceased then injured with hini and eventually it dis;:qqtes the presence

tion. Moreso, in

thé_murasila has

17. | Another major contradiction has beem noted in the -

tors, before and

A firearm entry wound on upper abdomen measuring

abdo._men_

organs out. -

.~ A firearm entry wound on right lower abdomen

front of whole

“NG£33/SC of 2021

e L
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* 3. Firearm entry wvound (1x 1 cm) left outer

exit 2 x 2 cm on left inner mid thigh.

Page | 17

jmid thigh with

'18. The numbers, dimensions and sizes of entry in both the. .

reports are quite different from edch other which mearis that either the

d_o‘ctor at DHQ hospital Charsadda had not examinéd the deceased

then injured properly or the post mortem report

is not correct,

Whiche\_}er the case may be, two contradictory reports make further

dint in the case.of the prosecution which resultantly n
prosecution highly suspicious.
19. As far as the point of abscondence of the

facing trial is concerned the record reveals that occ

- year 2015 while accused facing trial were arrested on

.

* real evidence. Mere abscondence of an accused woul

(reliance placed on PLD 198{),-Supreme Court 2(

g :823, 2015 YLR 2413 Peshawar), |

ﬂ""‘?

NFFE
B

pertinent to note that abscondence alone could not be

ake the story of
'[_er.sent. accused
irrence is of the
10:10.2020. It is
a substitute for
d ﬁot be enaﬁgll.
act but it cmigot

nnot‘be read in

11, 1986 SCMR

No: 2378C of 2021

LY
+ ..
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iece of evidence -
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20. The story woven in the instant proseclition case rotates
around meaningful improbabilities and does not ring trustworthy.

Motive of the occurrence although being a weak speice of evidence;

, howcvc_r, not proved. The accused has undergone examination /s 342
Cr.P.C wherein they neither - opted to ' prodilce- evidence nor had’
inclined to take oath in disproof of the allegations tcrhning it false and

raised the plea of their innocence. The prosecution is unable to bring

'
»

| forth and (;onti'opt the accﬁsgd with any inculpatory evidence.
21. -. Fc'n" the pu1;pose of Ct-)nvictioﬁ of] accu'se'd, the
_ﬁroseé[:.tion is du’ryl bound to prove its case beypnd. any shadow of
doubt As per Apex Courts ot Pakistan in a Jud gment eported in PLD
1995 -Supreme Court 1345, éven a single suspiciou.; circ'urr%stance,‘ -
clmzlting feasonable-doulﬁ, the accused be given ti.le ’:en_efit of doubt

not as a matter of grace or concession but as a-matter of right. This.

L,' Peshawar in

J the facts and

resent accused
- facing trial namely M’ujahid and Asim bring about a meaningful room
" for doubts and fill the case o!' prosecution with rnany|voids. In this

‘ backdrop the case against the present accused facmg 1r1a1 is replete

Nt

- ,No 23/8C of 2021 _ . IR AN
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20. . The story woven in the instant proseciition case rotates

around meaningful. improbabilities and does not ring trustworthy.

Motive of the occurrence although being a weak _Spie:icc of evidence,
. however, not proved. The accused has undergone examination w/s 342
.. Cr.P.C wherein they neither opted to produce. evidence nor -had’

inélined to take oath in disproof of the allegations terming it false and

_ raised the plea of their innocence. The prosecution is unable to bring

forth-and (_;onfront- the accusc_:d v\'fithl any inculpatory eyvidence.

21 o Por_ the purpose of convicltion vof é.ccifsed, the
prosed;.tion is duty bound to prlove its case I_Jeyqnd any shadow of
doubt. As per Apex Courts oifPakista_n ina jud;giﬁent xgpoi‘ted in PLD | '
. 1995I Sup'remé Cou-ft' 1345, éven'a éiﬁgle sﬁsﬁicibu:; circumsijzance, '
creating feaSonable doul:ﬁ_. the i-lCC'LiSBdIbe given the benefit of doubt

not as a matter of grace or concession but as a-matter 'of right. This

is also supported by August Peshawar High Court; Peshawar in
liji?ﬂ@;t

AR
! r3
o

3N

+d judgment 2013 YLR 196.

In the light of whatever was held) the facts and

cumstances alleged qua the allegations against the present accused -
facing trial namely Mujahid and Asim bring about a meaningful room

~ for doubts and fil] the case of prosecution with many]voids. 1n this

~* backdrop the case against the present accused facing trial is replete
" UiNe: 23/8C of 2021 e B ' sy
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“unable to substantiate the charge against the accused
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.\vifh_ a host. of reasonable’ doubts and here the prosecution stands -

. In view o-f the

available ocular and circumstantial evidence, since the story narrated .

in the FIR is not duly corroborated by the evidén'bg produced before-

the court, resultantly, benefit of doubt is extended

from the charges leveled against them. They are of

to the present

accused f"aéing trial hamcly Mujahid and Asim and they are ac.quittéd

'bgil, their bail.

bonds stands. cancelled and their sureties are discharged from the

. ) ' o . .
- liabilities of bail bonds. Case property be kept intacttill the expiry of

period of -appealirevision, where after, be deali with in accordance

with law,

23. Pronounced in open cowt at Charsadda and given under

my hand writing and seal of the court on this 15 da
2022.

File be consigned to record room after its

y of September,

completion and

15/09/2023 g

1
11::‘
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K T.‘%g, hereby certified that this }
éf\i}é ﬁea‘c} each page and signed.
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h i v g -, : OFFICEOF THE
_ . }, DEPUTY COMMISSIONER
KOHISTAN UPPER

No.PF-Asim/Esu:/ 3978~ §2/DC KH

. Dated Dassu the 30 / /7 12022.
.& aw.\-.m‘in_u 'E«I}.uw.s'-m "f{t_!_!_ I_\-@ th‘kc‘:hi.\'mu.i..’!@gmm

To :
The Assistant Secretary (Estt 2),
Govl. ol Khyber Pakhtunkhwa,
Board of Revenue, Revenue & Estate Departmem

. Peshawar. .
Subject ;- APELICATION FOR RE-INSTATEMENT IN G()V"I‘= SERVICE
Memorandum.

Reference your oﬁ‘lce letter NoEstt:VIl/General F|le!2021!32955 dated
23.11.2022. on the subject cited above. / pP—
/39

It is stated that as per official available record of the applicant Mr Syed..
Asim Shah Ex-Kanungo office of the undersigned, remained absent w.e.f 21-08-2015

without any prior information/ sanction of any kind of leave from the competent authority.

Due to his willful absence from official duty the' then
Deputy Commissioner Kohistan, being competent authority, terminated services of the

applicant afier fulfiliment of all legal codal formalities, vide order No.2/Rev: fEstt:/Vol-
V/4691-98/DC KH dated 21-03-2016, — 7
‘70

It is pertinent to mentioned here that this office had no knowledge of the
applicant being booked in criminal case and jailed. This office has never been informed
about his criminal case by any court of law, Police or the applicant hereby. He was found

absent in 2015, and under E&D Rules he was proceed against in this office for hls
dbm.meelsm which resulted in his termination from service.

. Now, as he was terminated under E&E Rules therefore, this ofﬁce is of
the opinion that the applicant cannot be reinstated in service after lapse of 5/6 years of his

termination from service under Rules 4 sub section (b) clavse (I11) Khyber Pakhtunkhwa
Government Servant (I3 !:llClL‘nL\ and Discipline) Rules, 2011.

g
-

Endst: No. & Date Even:
Copy forwarded for informution to the
I. Commissioner, 1 lazara Division, Abbottabad, ‘ o
2. Mr. Syed Asim Shuh s‘o Shoreen Shah r/0 At Tovi Tehsil & District Charsada
w/r his application dated 28.11.2022. :
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VERNMENT OF KHYBER PAKHT
; BOARD OF REVENUE,
UE & ESTATE DEPARTMENT.

J{Peshawar Dated the [ 5/1;

oo

K

The Deputy Commis;qioher,
Kohi_stan Upper. L
SUBJE_C'I‘: APPLICATIOI\_‘ FOR RE-INSTATEMENT IN GOVT; SERVICE.

Sir,

_ ['am directed to refer {0 your letter No. PF—Asim/Estt:leﬂ?l-?%DCiKH dated
24.11,2022 and to statie that ESTA Code Chapter No 4, Conduct rules (Dismissal or Removal of
government servants révealed that : -

L Waen a Governmen Servant is honourably acquitted in o deparimental enguiry or trial in
Court, the period of absence from dufy on account of the suspensian, dismissal o renioval from
4ervice, has 10 be treated qs period spent on duty. If the acquittal is otherwise than honourl fe,
the period of absence on account of suspension, dismissal of remaval will not pe freated as -

beriod spent on duty unless the revising or appeliate authority so divects. In this connection g

2 ‘Government have considered the whole question and it has been decided that for the Purpivses
of pay and other service matters, it is primarily necessary 1o consider- whether gr Hot un
acquittal is honourable, When 4 Servant is suspended he does not work for his master and

honourable. Every caie should, therefore, be decided on jts own facts and circumstancs oivof

if the acquittal iy held: 1o be honowrable the period of absence should be treated us spent uif
duty. : ' '

Further to mention here that the official was charged in a criminal case therelure
¢

he was unable to inform the office. Now the official is acquitted by the Additional Sesston Judyes
I Charsadda and the charges levelled against him is not proved.

In view of the above it is therefore requested that the official may be re-instated
into government service froén the date of his termination i.e. 21.03.2016 please,

(NOOR N)
Assistant Secretary (Isi1)
} , Board of Revenue

Exti 12022 . b "
719
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR,
APPEAL NO: _OF 203
(APPELLANT)
Qg ed At shoh . (PLAINTIFF)
v . | (PETITIONER)
VERSUS
o (RESPONDENT)
¢mBe " (DEFENDANT)

‘ I/Wé AR vk

Do hereby appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or- refer fo arbitration for mefus as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

. Dated.____/ _/202,?3

ACCEPTED

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME\COURT
(BC-10-0853)
~(15401-0705985-5)
KAMRAN KHAN

UMAR FAROOQ MOHMAND
(e aon
WALEED ADNAN

MmMMAD AYUB

OFFICE: - ADVOCATES
Flat No. (TF) 291-292 3" Floor,” .
Deans Trade Centre, Peshawar Cantt.

(0311-9314232)



