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' ••I BEFORE THE KHYBFR PAKHTUNKHWA SgRViCE TRTBIIMAI

PESHAWAR

APPEAL NO. J

Mr. Syed Asim Shah, Ex-Kanongo (BPS-ll),
Mohailah Pareech Khel, Utmanzai, District Charsadda.

:/2023
f.

APPELLANT

VERSUS

1- The Senior Member Board of Revenue, Khyber Pakhtunkhwa 
Peshawar.' '
The Commissioner Hazara Division at Abbottabad.
The Deputy Commissioner Kohlstan, District Kohistan.

2-
3-

•sRESPONDENTS

SERVICE APPEAL UNDER SECTlON-4 OP THE KHYBER 
PAKHTUNKHWA SERVICES TRIBUNAL AfT^______
AGAINST THE IMPUGNED ORDER DATED 21.03.201fi
WHERRBY THE APPELLANT WAS REMOVED FROM
SERVICE AND AGAINST THE INACTION OF THF
RESPONDENT BY NOT DECIDING THE DEPARTMFMTAI
APPEAL WITHIN THE STATUTORY PFRIQD QF NINETY

1974

I

DAYS.

PRAYER:-

That on, acceptance of the impugned order dated 

21.03.2016 may very kindly be set aside and the 

appellant may please be re-instated into service with all 
back benefits. Any other remedy which this august 

Tribunal deems fit that may also be awarded in favor of 
the appellant.

Respectfully Sheweth;

That appeiiant was an employ of the respondent department and 

was performing his duties as Kanongo BPS-ll.

That during service the appellant was falsely charged in FIR No.501 
dated 17.08.2015 under Section 302/34 PPC Police 

Charsadda. Copy of the FIR is attached as Annexure....... .

That the appellant was arrested in the mentioned FIR and vide 

order dated 21.03.2016 the appellant was removed from service 

w.e.f 21.08.2015. Copy of the order dated 21.03.2016 is attached 
as Annexure,

1.

2.

Station i

A.
3.

B.



-1-
That the appellant was honorably acquitted from the mentioned 

charges in the captioned FIR on 15.09.2022 by the competent court
of law. Copy of the judgment dated 15.09.2022 is attached as 
Annexure

4.••

C.
That after honorable acquittal when the appellant approached the 

quarter concerned for joining his duties he was informed of the 
order dated 21.03.2016 whereby he was removed from service. 
That the appellant feeling aggrieved from the order mentioned 
above preferred departmental appeal on 10.10.2022. Copy of the 

departmental appeal is attached as Annexure

That the case of the appellant was corresponded between the 

competent and appellate authority vide letter dated 30.11.2022 and 
19.12.2022 respectively, and vide letter dated.. 19.12.2022 the 

competent authority was requested to reinstate the appellant as he 
was/is honorably acquitted from the alleged charges. Copies of the

E&F.

7. That appellant feeling aggrieved from inaction of the respondent by 

not deciding the departmental appeal within the statutory period of 
ninety days preferred the instant appeal on the grounds inter alja.

GROUNDS:
)

That the impugned order dated 21.03.2016 is against the law, 
facts, norms of natural justice and materials on the record.

That the appellant has not been treated in accordance with law and 

rules by the respondent Department on the subject noted above 

and as such the respondents violated Article 4 and 25 of the 

Constitution of Islamic Republic of Pakistan 1973.

That no regular inquiry has been conducted Into the matter.

5.

D.
6.

letters are attached as Annexure

A-

B-

C-

D- That the impugned order dated 21.03.2016 is issued in hasty 

manner and no opportunity of personal hearing has been provided 
to the appellant.

E- That in the numerous judgment of the apex court of Pakistan 

it has been held that when an official if acquitted honorably 

than he has to be reinstate into service with ail back benefit.

F- That no right of personal hearing and personal defense 

given to the appellant.
was

6- That the respondents acted in arbitrary and mala fide manner 

while Issuing the impugned order dated 21.03.2016.



• .

H- That the appellant has been discriminated on the subject noted 

abDve and as such the respondents violated the principle of natural 
justice.«

I- That appellant seeks permission to advance other grounds and 

pnjofs at the time of hearing. •

It is therefore most humbly prayed that the instant service 
appeal may kindly be accepted as prayed for.

r,
Dated 31 -01-2023 I

APPELLANT 
SYED ASIM SHAH

Through:

NOOR MUHANIMD KHATTAK 
ADVOCATE SUPREME COURT

>MMRAN KH

ALEED ADNAN

UMAR FAROOQ\

MUHAMMAD AYUB
■ &

kFianud GUL

ADVOCATE
I

AFFIDAVIT
I, Syed Asim Shah, Ex-Kanongo (BPS-11), 

U^a/):2Vr£>/X/^ do hereby solemnly affirm and declare on oath
that the contents of this Service Appeal are true and correct to the best 
of my knowledge and belief and that nothing has been concealed from 
this Hon'ble tribunal.

i DEPONENT
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OFFICE "OFTHE - 
DEPUTY COMMISSIONER 

KOHISTAN

No.2/Rev/Estl/Vol-V„
f ^

Dated /03/2D16

OFFICE ORDER

Syed Asim Shah KantnQo (BPS.11) of this office absented himself 
frc. t his o^icisl duly w.e.f 21/08/2015 till di >&. Notices were issued lo him on his home 
address and through Dally Mashrlq, Daily A:; Mev.fs Papers, put^ished on 12/12/2015 but 
he did not attend his duly.

Keeping In view the atxve facts and after fullilting codal formalities, 
major penalty (i.e Removal from service] is hreby imposed on the accused official {i.e Mr. 
Syed AsIm Shah. Kanungo). under Rule'9 c) :i^.O Rule 2011 w.e.f 21/08/2015 I.e from,the 
date of his absence.

I

Depui issio ler,
■^^tan

' Endsl:No.ifei5iil7
Copy forwarded to lhe>
1. Senior, Member Board' ff^.'c^iue.&Eslate.KhyberPakhtunkhwa 

Peshawar.
2. Commissioner Hazara' iivfelon Abbottabad.
3. Dtslrict Account Officerl^Ct^istan. *
4. Assistant Commission^ Dassu.
5. TehslIdarOassu.Kandl'^
6. Assistant Accounts/ Qf'/ ’icl Nazir of this office.
7. Mr. Syed Asl7 Shat. '^iJdShovvrin Shah Frige Khali Atazai 

Tehsil Charsada Distnc'^Charsada 
Personal File.

I
I I

\
c>^ ^
A

Oepub Commiqsione
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In the name of Almighty Allah,

The Most Beneficent, The Most Merciful

Muhammad Zahoor
Additional Sessions Judge-], Charsadda- {-

-.'i'

23/SC >7
06/03/2021 

15/09/2022

Session Case No; 
Date of Institution: 
Date of Decision:

I

/■a

THE STATE 

SYED A5IM SHAH

r •

SHAH
Son of Barakat Shah 

R/0 Pareech Khel Utmanzai 
Tehsil & District Charsadda

r'

t(Accused)
:

CHARGED 
Vide FIR: 501 
Dated; 17/08/2015 
U/S: 302/34 PPC 
P.S: Charsadda

PPBSEIlt: I:

Mr. Sareer Khan Advocate for accused
\

Mr.Afadu) Ahad Advocate For complainant

f

Judgment:
5/09/20220^'' 

riA Shah are facing trial in Case F.1R No.501,

X-' ----- 302/34 PPC, P.S Charsadda. '

•w

i

Syed Asim Shah, and Syed Mujahid S'hah sons of Syedat
<r>
'IT

dated 17/08/2015,

ir
Brief facts of the case mentioned in tte FIR are that on/-

2-. ■

56 ,!i: --.lf7.'(08/2015, complainant/deceased then injured SyedBaklitawar Shah ■

i



■ . \ Additional Sessions Judge-l, Charsadda i’ a g e I 2

reported the matter to the local police at casual y DHQ Hospital,

Charsadda that at about 1610 hours, he was preseit at the place of

when the accused facing trial alongwith acquitted cooccurrence,

accused Syed Sliorain Shall came and immediately staited fuing upon

him with the intention to kill him, as a rkult of which,

complainant/deceased tlien injured got hit and injured. Motive for the

occuirence as reported by the complainant/ deceased .ithen injured was

altercation between the parties.

3, Upon this report, a miirasila was drafted and sent to

Police Station concerned with the request to register a case against the

above named accused. As soon as it was received therein, a case was

registered against them under Section 302/34 PPC ofi Police Station

Charsadda dated 17/08/2015. After the completion of investigation,

supplementarv' challqn was submitted against them.
V.

The accused were summoned by this Court. Copies of 

documents were delivered to the accused and. foimal charge

• f >* 1* / C"* j
fi-amed to which the accused pleaded not guiltj and opted to 

face trial. After the receipt of the instant record / challan for trial,

^ prosecution witnesses were summoned becausej^fonna charge had

't-

1“
ah-eady bfeen fi-amed.

No: 23/SC of 2021
;•

V
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2^Additional Sessions Judge-1; Charsadda Page I 3

• 5. In order to prove its case, tlie prosect tion produced as .

many as t\v’elve (] 2) witnesses from PW-OJ to PW- 2. Tlie gist of the\

evidentiary stuff with its appraisement and appreciation is given as •

under:-

(PW.l) Munir Khan Inspeetdr/CIO, on receipt of

murasila and copy of FIR, he proceeded to the spot and prepared the
r

site,plan Ex. PB at the instance and pointation oif the eyewitness.

During spot inspection, he recovered and took into possession vide
I

recoveiy memo already Ex. PWl/1, blood stained earth from the

\ * placed of deceased then injured and sealed the sarrle in parcel No.l

(P-1). He vide recovery memo already Ex. P'Vl/2, took into ‘

y 7 possession blood stained garments of the deceased then injured

consi.sting of Qaraees (P-2), Shalwar (P-3) produced by WaJi Khan

and sealed the same in parcel No.2. The recovery memos were

r^pfepared in presence of marginal witnesses
w-

jy affixing 3/3

tr.'

/.Jhrbnograms in the name of'MK. He recorded the statements ofPWs
•

u/s 161 O. PC. Fie drafted application Ex. PWl/3 for FSL analysis of

the articles in parcels Ng.I and 2 and handed over the same to the

Moharrir for sending to the .FSL, die result whereof is Ex. PZ and is in
t

7

26 2023’ positive. He prepared the list of legal heirs of the deceased which is

No; 23/SCof2021
f'



Additional Sessions Judge-1, Cliarsadda Page I 4

Ex. PWl/4. After that he was sent for Target Hurdle and Tactical

Course and the rest of investigation was handed over to FChwaja Khan

SI.

(PW.2) Mir Bahadar retired DFC, was entrusted with

Shah Bacha andwarrants issued against the acquitted accused Shorain

accused facing trial namely Mujahid and Syed Asiri Shah. He has I
1

done proceedings under Section 204/87 Cr.P.C against tUl the accused.

the back of theHe recorded the statement of attesting witnesses on

is reports. Thewarrant and relumed tlie same un-executed witli 1

warrants are Ex PW2/1 to Ex PW2/3, his reports thereof as Ex PW2/4

■ to Ex PW2/6. He certified proclamation notices as Ex PW2/7 to Ex

2,T2.PW2/9 and his report thereof as Ex PW2/10 to Ex PW

(PW.3) pr. Iraq Shah, CMO, examined deceased then I
injured Syed Bakhtawar Shah and found the following: i;1;sA firearm entry wound on upper abdomen measuring lx i’

1 cm.

^ A firearm exit w'ound on riglit - interior abdomen 

measuring 3 x 6 cm with gut and abdomi lal organs out.

ower abdomenA firearm entiy wound on right

Wvmeasuring 1 x 1 cm.'
4-

FirearmWeapon used: m
No: 23/SC of 2021



10'Additional Sessions Jiidge-!, Charsadda ^ Page I 5

Natiiip; Dangerous.

Emergency treatment is given and.patient 

LRH Peshawar for specialized treatment.

The report is Ex'.PW3/i, wfiich is in his hand writing and

was reierred to-

correctly bears his signature.
i

{P\V.4) .lehanglr Khan ST, coirectly ircoiporated the

contents of murasila into FIR Ex PA.

f (PW.5) Khwaja Muhammad SI, applied for obtaining

warrant u/s 204 Cr.P.C against accused facing trial and other co

accused, vide application Ex.PW5/, which were handed over to tlic ^

DFC conceraed for doing the needfiil, which returned im-served.

Similarly, vide ,his application Ex.PW5/2 ^appliec for obtaining'

proclamation notices u/s 87 Cr.P.C which were obtained in triplicate

mid were handed over to the DFC concerned for doing the needful. To

/-/ the extent of accused facing trial he conducted the anove mentioned

proceedings while he also conducted investigation against acquittedW
Syed Shoraln Shah.

(PW.6) Dr. Khalid (Rtd), MO, conducted autopsy on 

^00 /thV dead body of deceased Baklitawar Shah and found tlie following:.-.y
external APPEAI^NCE:

1:-y
...‘■I

Symptoms obseiwed before death;

No; 23/SC of 2021

^ ft'-



I

Additional Sessions Judge-i, CharsaddaV F a g e I 6

Received dead

Inforniafion furnished by Police:

Hospitalized

Mark of ligature on the neck and dissection, etc:

Nil

Condition of subiect stout emaciated, decomposed, etc» clothing:

Stout,' emaciated, decomposed etc,, clothing. An average 

built young male body wearing gray shalwar, qarrees which w'ere ' 

blood stained with corresponding firearm defects. *M’ lividity and 

r^or mortis started developing.

Wounds, bruises, position, size, nature:-

*

A shot gun cnby wound • rigiit outer and back of chestI.

7 X 7 cm in size , 1.6 cm below axilla.

Multiple (abt-2.0'20) pellet exit wounds lont of whole

abdomen and lower chest 0.2 to 0.4 cm in size.

FA entry (I x 1 cm) left outer mid thigh \vith exit (2x2

cm) on left inner mid thigli.

INTERNAL APPEARANCE:

Cranium and Spinal Cord:

. Healthy

Except larynx and trachea all the organs of thorax are

injured.

No; 23/SC of 2021
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Abdomen:

Mouth, pharynx and esophagus, pancreas and biadder are 

healthy while .rest of organs are injured.

MH.scies, bones and Joints:

•As per injuiy sheet.

Remarks;

In his opinion the deceased died due to injur>' to heart,

both lungs, liver, stomach, spleen, kidney and intestines due to shot

gun injury. PM repoiT, clothes of deceased and dead body handed over

to the police.

Probable time between injuiy and death: Hospitalized.

Injured: 17.08.2015

Died: 17.08.2015

Probable time between death and P.M:
/ ■

' PM report Ex PM coiisisting of 06 sheets including

pictorial while' inquest report Ex PM/l.

1 to S-hours.-

(P\V.7) Madad Khan Inspector, has an-ested all the
‘t-If:

• accused vide card of arrest Ex PW7.'l after cancellation of interim

dated 01/10/2019. Vide application Ex.PW7,2 produced the

a IlAcei^ed facing trial before Judicial Magistrate foi obtaining their 1w■/i 'i

/;p^ice custody which w'as accepted and two days cust jdy vyas granted.

I

Vide application Ex.PW7/3 applied for further custody which was 1
• ff-

r
declined and the accused was sent to judicial lock. He recorded their*

2i}2S
j
krf*'

.No: 23.'’SC of 2021
■ MI

Lb
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Additional Sessions Judge-1, Charsadda Page I 8

f Statement u/s 161 Cr.P.C. After completion of inv sstigation tlie case

- •file was handed over to SHO Noor Haider for submission of challan

who submitted tlie same. The challan is Ex Pk.

(PW.8) Lai Badsliah Kiian ASI, reduced into writing

the repon in the shape of mui-asila Ex PA/1. He pi spared the injury

sheet of injured Ex PW8/1.

(PW.9) Kashif Jan,, is the marginal witness to the

recovery memo Ex PW9/1, vide which tlie I.O took into possession

from the place of deceased then injured some blood earth which is Ex

, P-1, sealed the same in parcel No. 1.

■

(PW.IO) Wall Khan, identified the dead body of the

ieceased Bakhtawar Shah before the police at LRH Peshawar at the

Itime of preparation of his inquest documents wherep i his signature i
A
9was obtained and similarly he identified the dead body of Bakhtawar 1

<^hah before the doctor at the time of post mortem exarr inalion. As he

accompanied the deceased to the mortuary ICMC Peshawar , 

the post moilem examination clothes of the

i
1'

deceased was

handed over to him -which he produced to the I.O on the spot. His ittJ
■: 1-;

■ ;

statement was recorded by the I.O. Tlie J.O took into possession the I
F4I

jAM 2G2o blood stained gannents, of the deceased ’ vide -recovery memo I2‘'.< ii
■■M

•. •No;'‘23/SCof2021 1
■ ■ I

5
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i'
Ex.PWlO/1 in his presence. The garments were cimsisting upon 

qaniecz Ex.P-2/1, shalwar Ex.P-3/1 badanii in colour and w'ere blood..- •
}

1

J

stained. Jlie I.G sealed the satne into parcel No.2 by affixing MKI
monogram.

(PVV.lt) Syed Mubarak Shah, reite ated the facts

narrated by in the FIR Ex PA.¥/

(P\V.12) Tahir Hussain ASI, prepared t le inquest report

A

Ex PW12/1 of deceased Bakhtawar Shah and sent his dead body to the 

mortuar)' through constable Siraj ul Amin FC No. 52S0.

■ 6. • Thereafter, the prosecution closed its evidence and

^ ^statement of accused was recorded U/s 342 Cr.P C. .When all the I

incriminating evidence has been.put to the accusfed facing trial to

aflord them an opportunity to explain the circum itances, so put to

therri, they have not offered a shred of evidence to prove theire

o
^^Jnnocence excpel by saying that they are innocent and have been

,16.falsely implicated. Accused facing trial discarded all the allegations

0 m
by the prosecution, however, they did not Dpt to be examined

V'

on Oath u/s 342(2).Cr.P.C or to produce defence e\ idence.

7. Learned state counsel, assisted by the complainant - 

•2, 6 .JAi.l counsel argued that.the.accused facing trial have b^en directly charged

'No:-23/SC of 2021

iJ

N'1

1



'•

■V.

•Page I 10Additional Sessions Judge-I, Charsadda

: in the instant case for causing the murder of a persoH. The incident has

been reported with promptitude which rules out tl e possibilities of

Ic role have beenconsultation, fabrication and false implication. Sped

attributed to the accused which further strengthens tlie case of

prosecution. It was furtlicr argued that the prosecution has fully

succeeded in proving its case against the accused fa ing trial througli

cogent, ti-ust-worthy. and confidence inspiring evicfence by way of

underscored onsti-ong direct and circumstantial evidence. It was

behalf of the prosecution side that tliere is complete consistency in the

testimonies of the prosecution witnesses and no dei t is available in

/the prosecution evidence which,could be considered fatal for

prosecution case. No materia! contradictions or discrepancies could be ,

i-ought on record during the statements of PWs. ITiey further added

that site plan supports the prosecution version as recoveries of blood

Tl the place offrom the place of deceased and crime empties fro

FSL reports in^'accused- were made. .’Ihey contended that positive
..-.r

. /Suspect' of blood and blood stained garments a
■' X'S'V ' /'S’/

so favour the

prosecution case. A strong motive has been given in tl e FIR, which is
"■'m

dully coiToborated by the witnesses^ They argued tl at the accused

76 JAr^

No: 23/SC of 2021

H
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facing trial soon after the occurrence remained abscc nder. Lastly, Uiey
■:

prayed for awarding capital punisliment to the accused facing trial.

8. On t!ic otlier hand, learned counsels for. the defense

argued that tite accused facing trial are iimocent and lave falsely been •

implicated in the case in hand by tlie complainarft party. Learned

defense counsel further argued that the prosecution case is full of

dents and doubts which in no way connect the accused facing trial

with the commission of the offence. He added nirther that the

prosecution .witnesses are not consistent in tlieir depositions on

material points and abundance of doubts exists on case record. Further

maintained tiiat there is no direct and indirect evidence available with

the file which connect tlie accused facing trial with the commission of

offence, as even no recovery or pointation had been made from the

accused, He argued lhal medico-legal report and post mortem report

are contradictory to each other. He submitted that the accused facing
Vn1

are innocent and they be acquitted from the Gharge.s leveled
M li /-■*

I have heard learned Dy.P.P for the stale, assisted by

• learned counsel for complainant and leaned defenfie counsel ,for

• 20 2^23'
No; 23/.SCof2021
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accused facing trial and explored the record with considerable degree.i

of care.
t

Facts as woven as per contents of FIR are that on10.

, 17.08.2015 at 1610 hours, the occurrence took pia;e at Utmahzai
/

Bazaar near Jalal Bukhari Shalt Bacha Mazaar, the deceased then

injured namely'Syed Bakthawar Shah s/o Syed Feroz Shah along with
/

his brother Mubarak Shah, the deceased then injured, who was well

oriented, reported the matter that Shorain Shah, Mbjahid and Asim

armed with weapon, started firing at him witli the intention of killing.

11. • The stoiy of the prosecution case shows that tlie star

witness in the instant case was the deceased/complainant and this case

■ y as per record mainly relies upon his dying declaration. Motive as per

i
contents of FIR is verbal altercation.

Taking. wisdom from the judgment of the August12.

High Court, Peshawar, reported in PLD 2012, Peshawar, for 

of guidance as in the instant case dying declaration of the

M •
. / ■’.j / 

/ !•
"I I^ 'v 'then injured is di.sputed, which reveals^5\ ;hat for believing a

■y.

..kJying declaration and convicting a person on its )asis, the following

1

essential conditions must be established by the prosecution.

zm
No; 23/SC of 2021 g
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That the dying person wa:s in full senses, conscious and 

alert to the surroundings, was fully'oriented in space and time and was 

able to make a coherent speech.

- B. That the dying declaration otherwise rings true and is 

sound in substance to be relied upon . , -

That it is free from promptness given by the outside

A.

C.
quarter.

That the victim/dying.person was in a position to identifyD.
-his culprits and lastly:3" That tlie doctor present at the occasion s lall give a fitness 

certificate about the condition of the dying pei-son.
E.

/

r

■ 13. Keeping in view such parameters, perusal of the available

record reveals that in the instant case, the medical , report of injured ■ .1
now deceased is silent about his orientation and fitness. The police

officer as well as the doctor were duly bound to mention the physical I

condition, fitness and orientation of the injured .now deceased before

recording the statement. Report was lodged at 1650 hours on

17.08.2015 while the deceased tlien injured died at 18 0 hours as per

I-
inquest report (Ex.PW12/l). Tlie time of death of the •1

I
is. 1810 hours, however, was controverted by

/ '-'J ; i-. 5/
-/O (Wall Klian) who had identified the dead Jody at LRHV

Peshawar. This wiuiess deposed'in his cross examination that he had

received infoiination of the death of deceased at abort 0430 pm .'or 

.iAfI 202-S, 05:00 pm. If so, the deceased might have died before 0^ :30/05:00 pm
. . No; 23/SC of 2021
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and in such circumstances, recording of his dying dec aration at 1650

hours became doubtful.

, 14. . Pemsal of medical report of the injured now deceased.

however, shows that the doctor had examined hin at 04:45 pm,

I
which time falls before the time oT report mentioned in the murasila. . •

While on the other hand, PW-8 Lai Bacha ASI stated n his statement7,
/ • that when the injured was brought to the hospital, he t rst recorded.his •

report and then refeired for medical'examination.

Taking further guidance from the dictu n held in PLD

2015 Peshawar page 143, that the dying declaration is supposed to be.

recorded in the presence of either the magistrate or two independent

witnesses^ if the magistrate is not available. As per statement of PW-

11 (Syed Mubarak Shah) in the instant case, people irom the village .

had accompanied the injured to the hospital but none from those

, g, .9^1^ persons was associated as witnessao the alleged d)ing declaration. ; .
ft'

6-•y yl^ping in view' the above stated position with egard to dying

• 1 • -i? 5? ■ ' .
^ \ /i'eclaration, it is held that the same is not proved and therefore, cannot

e relied upon.

Site plan Ex.PB available on record shows tliat the same .'4
was prepared by the I.O concerned on the pointation of eye^witnesS’

No; 23/SC of 2021
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Mubarak Shah. I.O of the case when appeared be bre tlie court for.

recording his staieinent deposed that he had prepared the site plan at '

t|

1755 houj-s at the day of occurrence, wliich means hat the same was
f

prepared before tlie rcported'timc of deatli of tlie deceased but on tlie

■VIother hand while perusing the site plan reveals that the 1.0 has very■

y;
clearly mentioned at point No.I as per presence of deceased and this

Is
leads to a presumption that either the time of death is incorrectly

mentioned and the deceased was died before 1755 hours or that the

site plan and rest of the proceedings on the spot were hot-conducted at

the reported time, meaning thereby that in such a iitu ation, the record ^2

/-
prepared by' the investigation officer is not tAistworthy. If it is .

i-5

admitted that deceased died before 1755 hours, i would support the
mmIinfbnnation ofstatement of Wall Khan who said that he received

death at about 04:30 pm or 05:00 pm. If it is presumed that the time of

Stiresence of the•^ot inspection is rightly mentioned as 1755 hours, ■Sl

V*
V

fe^uvitness Mubarak Shah is highly doubtful and not appealing to a
: m

rm/lent mind. During the-arguments learned defehce counsef stated.V Vi

m
I i'

Wi
1that as per record of the prosecution the deceased then injured was

?•*»- '' (

brought to the hospital by Mubarak Shah and when he vas referred to

2 y jAn mm.* LRH Peshawar, how it is possible that his real bromer would not

................ ' 237SC of 2021,
1
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f;-
accompany him particularly when he was reported in danger and in

:k
critical condition. This fact highlighted by the learned defence

cpunsc! is also meaningful keeping in view the particular culture inw-
■k

this part of the coimtiy. It is also clear from the reco d that there is no
if
iff

■ evidence of the presence of any other brother or closed relative of the

deceased then injured \yith him and eventually it disp Jtes the presence 

ot Mubarak Shah at the alleged time of spot inspec tion. Moreso, in
;-S

■i.'

i.a
■1 site plan the Mazaar of Jaial Bukliari as mentioned in the murasila has■1

%■

!' also not been showm tlierein.

17. Ahotlier major contradiction has been noted in the

medical repoils of the deceased furnished by the doctors, before and

after the death. As per medico-legal report Ex.PW3/l :

A firearm entry- wound on upper abdomen measuring 

■ 1x1 ' cm.

A firearm exit wound on riglit pictorial abdomen 

measuring 3/6 cm with gut and abdominal organs out.

A firearm entiy' wound on right lower abdomen 

measuring 1 x I cm. - '
/; ! r [bpei' pj!^t mortem examination report Ex.PM

'

s
\

. A short gun entry wound right outer and bad. of chest 

cm in size, 16 cin below axilla. ■
7x7 „V-C V

2. Multiple (about 20-20) pellet exit wounds font of whole. 

abdomen and lower chest 0.2 to 0.4 cm in size. . .
2 6 jam mii

• ;'No:?^/SCof2021 ;
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3. Firearm entiy wound (lx 1 cm) left outer.mid thigh with 

exit 2 X 2 cm on left inner mid thigh.

IB. The numbers, dimensions and sizes of e itry in both the, .

reporis are quite different from each other which meai s that either the

doctor at DHQ hospital Chafsadda had not examined the deceased

5 then injured properly or the post mortem report IS not correct.

Whichever the case may be, two contradictory reports make ftu'ther

dint in the case, of the prosecution which resultantly n ake the story of

prosecution highly suspicious.

As far as the point of abscondence of the present accused19.
------ ^

facing trial is concerned the record reveals that occi rrence is of the

■ year 2015 while accused facing trial w'ere arrested on 10.10.2020. It is

pertinent to note that abscondence alone could not be,a substitute for

real evidence. Mere abscondence of an accused would not be enougli

%I\conviction. Abscondence no doubt is a relevant fact but it cannot
‘\

as a corroborative piece of evidence, it ce nnot^be read ui

s^iation as has to be read along with a substantive, piece of evidence •

1, 1986 SCMR(reliance placed on PLD 1980, Supreme Court 2(

26jAfS2M....
No: 23/SC of 2021
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20. The stoiy woven iji the instant prosecution case rotates

around meaningful Improbabilities and does not ring tmstworthy.

Motive of the occurrence although being a weak speice of evidence,

. however, not proved. The accused has undergone exj mination li/s 342

Cr.P.C wherein they neither opted to produce evidence nor had

inclined to take oath in disproof of the allegations ter ning it false and

raised the plea of tiieir innocence. The prosecution is unable to bring i

forth and confront the accused with any inculpaloiy' evidence.

For the purpose of conviction of accused, the2i.

prosecution is duty' bound to prove' its case beyond. any shadow of
. ^

doubt. As per Apex Courts of Pakistan in a judgment reported in PLD

1995 Supreme Court 1345, even a single suspicious circumstance,

^ . / creating reasonable doubt, the accused be given the benefit of doubt

of right. Thisnot .as a matter of grace or concession but as a-matte,A
also supported by August Peshawar High Court, Peshawar in

4^ <r.
■ \/Ci;

a|i^]^pXtcd'judgraent 201.3 YLR 1.96.
Miki

S .

v>..>—
In the light of whatever was held the lacts and 

'A'.:^^:j''-;'^;jijfcumstances alleged qua the allegations against the p 'esent accused

. facing trial namely Mujahid and Asim bring about a meaningful roomi-' .

for doubts and fill the case of prosecution with many voids. In this

backdrop the case against the present accused facing rial is replete 

.V:.No: 23/sc of 2021
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20. The stoiy woven in the instant prosec ition case rotates

around meaningful- improbabilities and does not ing tnastwordiy.

Motive of the occurrence although being a weak speicc of evidence, 

however, not proved. The accused has undergone exi mination u/s 342

Cr.P.C wherein they neither opted to produce-e’idence nor had

inclined to take oatli in disproof of the allegations ter ning it false and

raised the plea of their innocence. The prosecution i unable to bring

forth and confront the accused with any inculpatoiy' evidence.

21'. ■ For the purpose of conviction of accused, the

prosecution is duty bound to prove its case beyond any shadow of
. 'H

doubt. As per Apex Courts of Pakistan in a judgment reported in PLD

1995 Supreme Court' 1345, eVen a single suspicious circumstance.

/ creating reasonable doubt, the accused be given the benefit of doubt

not as a matter of grace or concession but as a-matter of right. This

is also supported by .August Peshawar High Court, Peshaw^ in

a,^TOtl;djudgraent2013 YLR 196.

In the light of whatever was held 

alleged qua the allegations against the present accused

the facts and

facing trial namely Mujahid and Asim bring about a meaningful roomi--: f

for doubts and fill the case of prosecution with many voids. In this

rial is repletebackdrop the case against the present accused facing 

• ICNo: 23/sc of 2021 •. /• • .ivt
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s

with a host of reasonable cIoubts,.aQd here the prosecution stands 

'unable to substantiate the charge'against the accused. In view of the

available ocular and circumstantial evidence, since • he story narrated .

in tile FIR is not duly corroborated by the evidence produced before

the court, resultantiy, benefit of doubt is extended to the present
:■

<!
accused facing trial namely Mujahid and Asim and mey are acquitted

from the charges leveled against them. They are on bail, their bail“i

bonds stands, cancelled and their sureties are discharged from the

. liabilities of bail bonds. Case propcitj' be kept intact till tlie expii’y of 

period of appeal/revision, where after, be dealt win in accordance 

with law.• .

23. Pronounced in open court at Charsadda and given under

my hand writing and seal of tlie couit on this IS'I* da / of September,

a
2022.

File be consigned to record room after its completion and

.coinpilatioiv/^‘o 

Announced f •if
15/09/2025 f I

I
1 Muha ^

Additional SessioAs J.udge-I, 
Charsadda

airoor\

CEjfe^tFfeATE: ~

if-^hereby certified that tliis judgment 
pages. I have read each page and signed. \ ^

vX/yyxw I\%\ V w
•.V

y Additional'S^^ons Ju' 
Ch^addA

■*
■)

. .'V

No: 23/SC of 2021 •
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OFFirF~OF THF. 
DEPUTY COMMlSSinXFR

KOHISTAN UPPER 
No.Pr»Asim/Esti;//&>37fKH 

Dalccl Dassu the.^O / Jf /2022.

i

ii

tms-urmu f*<g>n ilvkohhiuitJ2 / f^mail.comJB*-

To
The Assisumt Sccrciarj- (Hsll 
Govl. ol'lCKyber Pakhlunkhwa,
Board of Revenue, Revenue & Estate Department 
Peshawar.

Subject > 
Memorandum.

APPLiCATlON FOR RE-tNSTATEMENT IN GOVT. SERVICE

Reference your office letter NoEsltiVIiyCeneral File/2021/32955 dated; 
23.11.2022. on the subject cited above.

1
!

It is staled that as per oITicial available record of die applicant Mr. Syed 
Asim Shah Ex-Ranungo office of the undersigned, remained absent w.e.f 21-08-2015 
witltout any prior information/ sanction of any kind of leave from the competent authority.

Due to his willful absence from official duQr the' then 
Deputy’ Commissioner Kohisian, being competent autbori^, terminated services of the 
applicant after fulfillment of all legal codal formalities, vide order No.2/Rev:/EsttyVol- 
\7469l-98.'DC RH dated 21-03-2016.'&■

'r—-~7Q
It is pertinent to mentioned here that this office had no knowledge of the 

applicant being booked in criminal case and jailed. This office has never been infoimcd 
about his criminal case by any court of law. Police or the applicant hereby. He was found 
absent in 2015, and under E&D Rules he was proceed against in this office for his 
absenteeism ubicli resulted in his termination from ser\'icc.

Now, as he was terminated under E&E Rules therefore, this office is of 
the opinion that the applicant cannot be reinstated in service after lapse of 5/6 years of his 
termination from service under Rules 4 sub section (b) clause (Ill) Khyber Pakhlunkh 
Government Servant (Elficieney and Discipline) Rules, 2011.

wa

Deiputy C 
> Kohistan Up^ •

AEndstt No. & Date Even;
Copy forwarded for information to the

1. Commi-ssloner, 1 lazjini Division, Abboiiabad.
2. Mr. Syed Asim Shah s'o Shoivcn Shah r/o Anna Tovi'! chsil & District Charsada 

w/rhis application dated 28.11.2022.

DMuty'
^ Kohbtnii*6^

li
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GOVE^IUMI Ul. KHYBERPAiaiTUNKHtt^ 

board OF REVENM ’revenues ESTATEStMENT.r

To ' 'i

The Deputy Commissioner, • •
Kohistan Upper. ' '
APPLICATtOiy FOR RF-[NST'\TEMENT fN r,nvT-; fa^JRVfppSUBJECT:

Sir,
f

I am directed to refer |o your letter No.
PF-Asim/Estt;/1207l.72/DC/KHS'i-11.2022 and to stafe that ESTA Code Chapter No 4. dated

Conduct rules (Dismissal or Removal of
government servants revealed that: -

"If” flC9«vfa/ onf^hlT V° <=onmcilon a
fouldbe deemed,0 be honourabh acquittal and !^hltZT^h ""Tn of evidence
W rfectJ whether the acquittal was or was not honourable f °^y discretion
m and allowances payable ,o sueb serea,,, dacin,

Government have considered the 
of pay and other

;

I
service matters i, VZtT'Z'^ " ‘^‘^‘for the purposes

‘'hZZZ o servant is Zpende7ZZ C"- I'o, an
^ZfZ^^^^^ySetnosalaryfortheperiodduLeMSh '
Rule, however, make provision for pLment * Z, Service
that the servant does not starve. WheZhe seZemt mth T^ ollow^e during the period so 
or inquiry, the State is prepared to compensateZZm irtyohedln the case
honourably acquitted. The burden of^roofis on
him to discharge this burden as in the cVe ofZZi ” M

have not been disZLeZZgZ^^^^^^^^ «« ^roz^rrir >,7.4. Iv. 
of salary during the period of suspension is ZZttTj/ '"‘'^d that payment
servmt is finally acquitted. It may be noted that bv hisrZdZZ‘^”°‘ ° lh<i
mthe c^e even though he was not guilty

^^ZbsTZZlZfahTZnZZZrhtTeiThZZZSZ^^''^^^^

i

IS not proved.

IS therefore requested that the official 
ervice from tlie date of his termination i.e. 21.03.2016 please.

In view of tlie above it i
may be re-insiaicdinto govenunent s

—
(noorJoiaIn)

Assistant Secretary (Estt) 
Board of RevenueEiil.I-3022

719
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VAICALATNAMA

PFSHAWAR.

OF 2021appeal NO:
(APPELLANT)
(PLAINTIFF)
(PETITIONER)

(RESPONDENT)
(DEFENDANT)

As'v^
u ^ ^

VERSUS

Advocate Supremrcourt to appear, plead, act,
Withdraw or refer to arbitration for me/us as hiy/our 
Coliel/Advocate in the above noted matter, without any liabiliW 

for his default and with the authority to engage/appoint any other 

Mvocate Counsel on my/our cost. I/we authorize the a^ 

Advocate to deposit, withdraw and receive on my/our behalf ah 

and amounts payable or deposited on my/our account in the

- I constitute Noor Mohammad Khattak

sums 
above noted matter.

J202^. Dated.
mENT

ACCEPTED /I
I

NOOR MOHAMMAD K HATTAK 
ADVOCATE SUPREME COURT

(BC-10-0853) 
^5401-0705985-5)

' KAMRAN KHAN
U®^FAROOQ MOHMAND 

WA&ED ADNAN
&

MUHAMMAD AYUB 
ADVOCATES

OFFICE;
Flat 1^0. (TF) 291-292 Floor,- 
Deans Trade Centre, Peshawar Cantt. 
(0311-9314232)


