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~ BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
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CoC application No.é & o3

1. Jamal Uddin, Chowkidar, office of the District Education Officer, District
Khyber at Jamrud.

PETITIONER

VERSUS

»

1. The Secretary Elementary and Secondary Education (Mérged Areas)
Khyber Pakhtunkhwa Peshawar etc

RESPONDENTS
I NDEX
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1 i Contempt of Court Petition _ 1-4
2 | Affidavit _ 3
3 | Copy of judgment dated 13-01-2022 “A” 6-12
. 4 | Copy of office order dated 03-01-2023 “B” 13
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04-01-2023
6 Wakalatnama _ _
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Dated: 02-02-2023 Rizwanullah

Advocate High Court, Peshawar.
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% BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

CoC application No. ét? /2023

1. Jamal uddin, Chowkidar, office of the District Education Officer,
\ District Khyber at Jamrud. '

PETITIONER

VERSUS

1.  The Secretary Elementary and Secondary Education (Merged Areas)
Khyber Pakhtunkhwa Peshawar.

2.  The Director Elementary and Secondary Education (Merged Areas)
Khyber Pakhtunkhwa, Peshawar.

3. The District Education Officer, District Khyber.

RESPONDENTS

'APPLICATION __ FOR___INITIATING
CONTEMPT OF COURT PROCEEDINGS
AGAINST THE_RESPONDENTS FOR
DISOBEDIENCE OF THE JUDGMENT
DATED 13-01-2022 AND ORDER DATED
04-01-2023 PASSED BY THIS HON’BLE
TRIBUNAL IN SERVICE APPEAL NO.

} 856/2019 AND EXECUTION PETITION
NO. 569/2022 RESPECTIVELY TO THE
EXTENT OF PAYMENT OF BACK
BENEFITS AND MONTHLY SALARIES
TO THE PETITIONER.

Respectfully Sheweth,

Short facts giving rise to the present application are as under.-

1. That the petitioner was serving as Chowkidar in the
Education Department at the relevant time. He was

awarded major penalty of dismissal from. service on



[

Page 2 of 4

25-01-2019 in utter violation of law. He after exhausting
departmental remedy, invoked the jurisdiction of this

Hon’ble Tribunal by way of ﬁling‘service appeal

- No.856/2019 praying therein that the impugned order may

graciously be set aside and the appellant may kindly be

reinstated in service with full back wages and benefits.

That this Hon’ble Tribunal vide judgment dated
13-01-2022 accepted the appeal, set aside the impugned

~ order and reinstated the petitioner with 4l back benefits.

However, the respondents were left at liberty to conduct
inquiry if they so desired. It would be advantageous to
reproduce herein the relevant portion of the judgment for
facility of reference:-

“In view of the foregoing discussion,

the instant appeal as well as the

connected service appeals are accepted.

The impugned orders are set aside and

the appellants are re-instated in service

with all back benefits. Respondents

however are at liberty to conduct

inquiry if they so desire. Parties are left

to bear their own costs. File be
consigned to record room.

{Copy of judgment is
appended as Annex-A)

That the respondents were under statutory obligation to
have complied with the said order/judgment in letter and
spirit but they did not bother for the same and as such, the
petitioner was constrained to invoke the jurisdiction of this
Hon’ble Tribunal through filing execution petitioner No.
569/2022.

That the above petition came up for hearing before this
Hon’ble Tribunal on 64—01-2023, the representative of the

respondents produced a copy of office order dated
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03-01-2023 whereby, the petitioner was reinstated in
service with all back benefits. Consequently, the execution

petiti-on was filed with the following observations: -

“Representative - of the respondents
submitted order bearing Endst: No.
117-25 dated 03-01-2023, whereby in
compliance with the judgment of this
Tribunal, grievance of the petitioner
has been redressed. This petition is
filed. The petitioner if feels that any
part of the judgment is not yet
complied with, he may come again in
the court within thirty days. Consign.

Ay

(Copy of office order
dated 03-01-2023 and
order of this Tribunal
dated 04-01-2023 are
appended as Annex- B
& ()

That it was not only shocking but also ironic that the
pe'titionef was only reiné‘tated and neither the back benefits
nor monthly salaries from reinstatement until now were
* paid to him. Thus, the judgment of this Hon’ble Tribunal

was not implemented in its true perspective/spirit.

That the defiant and adamant conduct of the respondents
clearly amounts to willful disobedience of the
order/judgment of this Hon’ble Tribunal and therefore
requires to be dealt with iron hands by awarding them
exemplary punishment under the relevant law. Reliance in
this réspect can be placed on the judgmént of august
Supreme Court of Pakistan reported in PLD-2012-SC-923
- (citation-ff). The relevant citation of the judgment is as

under:

P LD 20612 Supreme Court 923
(ff) Contempt of court—-
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--—-Court order, implementation
of---Contempt through
disobedience of court order
("disobedience contempt”) by
executive and its functionaries---
Effect---Responsibility for
implementation (of court's

. orders) had been made
obligatory on other
organs of the State, primarily
the executive-When a -
functionary of the executive
refused . to  discharge its
constitutional duty, the court
was empowered to punish it for
contenpt,

In view of the above narrated facts, it is, therefore,
humbly prayed that contempt of court proceedings may
graciously be initiated against the respondents for disobedience
of ofder/judgme_nt of this Hon’ble Tribunal and they may also be

awarded exemplary punishment under the relevant law.

It is further prayed that the responden;cs may kindly
be compelled to comply with the judgment and ofder of this
Hon’ble Tribunal by disbursing all back benefits and monthly
salaries from the date of reinstatement till now so as to secure the

- ends of justice.

Any other relief deemed proper and just in the
circumstances of the case, may also be granted. M /// 12
_ g N

Petitioner

Through ' N\

-

ot

Dated: 02-02-2023 Rizwanullah
M.ALL.B
Advocate High Court, Peshawar.



(CBEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

CoC application No. - /2023

1. Jamal Uddin, Chowkidar, office of the District Education Officer, District
~ Khyber at Jamrud.

PETITIONER

VERSUS

1. The Secretary Elementary and Secondary Education (Merged Areas)
Khyber Pakhtunkhwa Peshawar etc. '

RESPONDENTS

AFFIDAVIT

I, Jamal Uddin, Chowkidar, office of the District Education
Officer, District Khyber at Jamrud, do hereby solemnly affirm and declare that
the contents of the accompanied execution petition are true and correct to the
best of my knowledge and belief and that nothing has been concealed from this

Hon’ble Tribunal.

/7 )

Depérient
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Appeal No. .59 /2019 L | Hurviae g akhwa

ﬁuw;';: Ng,'_g/é. '
iﬁu:gg;&w?ﬁf '
Jamal uddin, Ex-Chowkidar Government Primary School Shin Pokh
Loi Sheilman Landi Kota] District Khyber - |

_ (Appeliant)
- VERSUS .

1. .Th_e- Secretary '-Elglﬁentary and Secdndafy: E'ducation-
(Merged 1Aréasl) Khyber Pkﬁmnléhwa Peshawar.
2. The Director Elementa_uy and ‘Secondary Education
. (Merged Areas) Khyber Pkmunkhwg Peshawar.
" 3. District Education Officer, District Khyber.

\ rto_day L o (Respondents)
.ﬁ?ﬁ ed ic’.... " | L . -

RE isr‘znr '

PUNISHMENT OF , DISMISSAL FROM 'SERVIC.E',

& . AGAINST WHICH HIS DEPARTMENTAL ApPrar
@ 5 DATED 29012009 HAS Oy e RESPONDENT
% % WitHN THE STATUTORY PERIOD. OF NINETY
j . £ ' ' ¥

; ,

: TEY
DAYS. - A THITE

i . Praver in Appeal: - o
- ' B T iy
P . . . . ' _lL,u_" Fa{'ﬁ‘j aem ot
On acceptance of 'this -appeal the . impugned order dated

28.01.2019, may kindly be set aside and the

. appellant may be re-
instated into service with all back benefits a

nd wages of service.
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<L \'n.hfl' ."?;’

2022 - Learned counsel for the appellant present Mr., Muha

Butt Addltlona] Advocate General for respondents present

heard and: record perused

Vlde our detalled Judqment of- toda‘y, passed in ‘Serwce Appeal

' bearmg No. 856/2019 titled Islam uddin Versus The Secretary Elementary-

and Secondary Educatlon (Merged Areas) Khyber Pakhtunkhwa Peshawar

and others”, .the instant semce appeal is accepted The rmpugned orders

are set aSIde and the appeflant is re- mstated in service with all back

benefits. Respondents however are at Iiberty to coﬁddcted i'nlquliry_ if they

) desire. Parties are Ieft to bear their own costs. __Ftle be consigned to
. record room: . |

ANNOUNCED . . ' o
‘13.012022 . . )

(AHMAB SULTAN TAREEN) - (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN o MEMBER (E)

e el L _Eaia;
:: . Gl xar‘_,.._ﬁ‘:"ﬁ - _— -
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%}EFO RE THE KHYBER PAKHTUN KHWA SERVICE TRIBU NAL PESHAWAR

Serwce Appeal No 856/2019

Date of Institution .. 20.06.2019
-'DateofDécisioh . ..13.01.2022

o Khyber.. - .. (Appellant)

VERSUS -

‘The Secretary Elementary and Secondary Education (Merged Areas) Khyber
Pakhtunkhwa. Peshawarand others _ -« (Respondents)

Yasir Saleem, g - - :
Advocate ;T e For ‘Appellant -

Muhammad Adeel But, . . .
Additional Advocate General. -+ «  For respondents

AHMAD SULTAN TAREEN - ... . CHAIRMAN

ATIQ-UR-REHMAN WAZIR

" MEMBER (EXECUTIVE)

JUDGMENT

ATIQ-UR-REHMAN. WAZIR MEMBER (E):- This single judgment

"shall dispose of the instant,'se.rvice appeal as well as the following connected

service appeals, as common question of law and facts are involved therein:-

A g

1. Sérvice Appeal bearing No. 759/2019 titled Jamal uddin.

2. Service Appeal bearing No. 760/2019 titled Wajiuddir

Q2. Brief facts of the case are that the appellant was appointed as Chowkidar

in Educatron Department v:de order dated 31 08 1999 aﬁer observing all the

' codal formalities. The appeliant performed his duty for- almost 20 years. It was in

2017, when salary ‘of the appellant was stopped and later on was dismissed from _

o service vide order dated 25 01-2019. Feeling aggrieved, the appellant filed

Islarm .uddin, Ex- Chowkrdar Government Prlmary School  Tlamgudar Bara E\)Et
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O departmental_‘ appeal dated 20-02-2018, which 'Was not responded wi't:hin the
statutory period, hence the instant service appeal with prayers that the impugned

-order dated 25-01-2019 may be set aside and the appellant may be re-instated in

service with all ban‘;k benefits,

03. " Learned counsél for the appella.ﬁt has contended that the appellant has
not beenltreated in accordance with law, hénce his fights sécured under the law
has badly been_ \;fiotated; that the impugned order is agalinst law, facts and norms -
of natural justice, therefore, not tenable, henée liable to be set aside; that neither
any inq'uiry was, c:qndugted nor the‘ appe_llanf was afforded opportunity of defense;
that no chargé _slhe'etfstatemlént of allegation.or any sho_w ‘cause notice was
served upon the appgil'an’.c and the appellant was condemned unheard; that the
appellant has not been éff_ordé_c! opportunity of personal. Héaring before award'mé
major ﬁunishﬁent of '_dismissai_ from sérvice; that valuable rights have been
_ accr-ued -in' his f_avor, which cannot 'be-slnatched away through such imbugned
order; th"at the inguiry officer suggested penalty o% ri'olmpulsory retirement from

service, as is evident from the impugned order, but the appellant was awarded

with Im or punishment of dismissal froml ;5ervice_without giving any reason, .éo
e impugned ﬁrder ié defective and liable to be set aside; that. the appeilant has
- at his credit a'sﬁotless service-, wh-o, never co‘mmitted'any act o.f miScﬁnduct and
was appointed tHrough a legal procéss and recei‘\iedl salaries for almost 19 years
and thelprincipielof locus poeﬁitentiae strbngiy favors the case.of the appellant;
that it would be un-just and illegal to rerriqve an ofﬁcia]‘ frdm service WithOUtl
observing the formalities as prescribed iri. law; that the éppeila‘nt was illegally and

un-lawlfully dismissed from service, hence needs interference of this tribunal.

04. | Respondents -were’ given several opportunities to ‘submit reply, but they.
failed to submit reply, failing which, their right of defense was struck off, but the

impugned o'r‘der_ alone would suffice resolving the riddlé. The impugned order

: ’.f"";.g;f oy : T
i woulq suggest that appointment of the appellant as Chowkidar is not disputed nor




ie declared &s fake. It is also not disputed that the appellant served for almost 20

years against the post, recervmg perqmsutes and pnwleges of the post for the

entlre perlod The issue surfaced durlng checking . of Master Payroll, when the

aSSIStant district educatlon officer came to know that the appellant holding
personal number 00412704 is drawmg -pay W|th effect from 31-08- 1999 at
Government Pr1mar\/ School Illamgudar Bara, Dlstn it Khyber where there is no
sanctioned post of chowkidar occupied by the appellant, hence pay of the
appellant was sto'pped and his name alongwith personal number was published in
leading News pa-pers dated 27-05-2018. The impﬁgned order further reveals that
the competent authoth eonstituted an inquiry‘committee on 28-09-2018 and the
committee re_conimentled compulso-ry retirement but notlagreeing with suggestien

of the committes, the competent authority hfmeelf conducted- inquiry dated 22-

01-2019 and disnﬂssed the appellant from service vide order dated 25-01-2019

within three days.

05. °~ We have observed that p‘ersonal number is Issued by the Account Ofﬂce

against a_segular sanctioned post, Slmliarly, pay is also released agarnst a

san 'oned post and as rlght[y argued by counsel for the appellant that as per
practice in vegue in Education Department, ‘an employee is appmnted against a
sanctioned post and is deputed to serve in anther station in exigency of service,

but is supposed to draw his salary against his otigina[ post. It never happens that

any of the employees could draw salary without sanctioried post for long 20

years. Same is the case with the. appellant that he was appointed against a

sanctioned t)ost after obs'e_rving aII the coda! formalities and being an illiterate
individual, he 'sewee,'where he was' deputed to serve and once he was allotted
personal number by Account Office aaainst a sanctionedlpost, he started
performing his duty and started ’receiving hi'slsalary. It was not fault of the

abpeilant, if he was deputed to serve in a school, where sanctioned post of

chowkidar was not available, nor was it an act of 'miscon'c_luct, rather it was due to

(
N @’



to terminate service of civil servant merely because it had itself committed an

reckless ap,proach of the respondents finding an irregularit\) after 20 years, for

whlch the appel!ant shall not suffer. The 1mpugned order would suggest that the
appellant was dlsmzssed frorn serwce without affording . hlm opportunity of
defense‘, as no charge sheet/statement o_f allegation or any showcause notice is
mentioned to be.s'ervedluplon tﬁe appellarrf, nor any regular ‘inguiry is mentioned
in the =Irrrpugned order. The Supreme Court of Pakiatah in its judgment reported
as IZOOB SCMR 1369 has held that ‘in ca'se' of imposing major perraity, tt:e

principles of natural JLIStICe required that a regular inquiry was to be conducted in

the matter and opportunlty Of defense and personal hearmg was to be provided

" to thl_ civil _servant proceeded -agamst, otherW|sel civil servant would be

condemned unheard and major penalty of dismissal from service would be
imposed upon him without adopting the requ'ired mandatory procedure, resulting

in manifest injustice.

06. -Record would ‘'suggest that the appellant was appointed against a

sanctioned post after fulfilling the codal formalities back in 1999, which is not

and developed vested rights over the.post, which cannot be ta'kerr away with a

single stroke of pen for no fault of the appellant.' The Supreme Court of Pakistan

in its iudgment reported as 1996 SCMR 1350 has held that authority having itself -

" appointed civil -servant could not be aliowed_to take benefit of its lapses in or'der

1

irregularity in violating procedure governing appointment and an emplo_yee could
not be blameéd or punished for the laxities on hart of the respondents. The order
affecting the rights of a person had to be made-in accordance with the principle

of natural justice, order taking away the rights of a person without complying with

. the principles of natural justice had been held to be liegal. Government was not

" vested with the authority to withdraw or rescind an order if the same had taken
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legal effect and created certaln legal rlghts in favor. of the appellant Reliance is

: place on 2017.PLC (CS) 585,

07. - We are of the considered oplnlon that the appellant has not been treated

in acco:dance Wlth law and was dlsmrssed from service for ho fault ot him, The

appellant served for almost 20 years ‘with the respondents and now Is reaching
his age of superannuatlon-and at such a belated stage, penalizing him for a fault,
which has not been commltted by the appe'llant would result in manifest injustice.,

-

The order of d|smlssal appears to be arbntrary and W|th0ut Iawful authorlty, which

is llabie to be set aside, We dld not notlce any wregularzty in appointment of the:

appellant as chowkldar nor any of the allegations of ineft“mency or misconduct

were found agalnst him. The appellant was charged only for the fault that he has
drawn salary in a schoo!, where no post of chowkidar was available, which was

not his fault, rather it was responsibility pf the resppndents to post him in a

~ station, where regular sanctioned post was available. The correct course in case

of the appellant would have been to t_ran'sfer him back to the school, where Fe
was initially a'ppoint'ed, instead he was dismissed,. which however was not

warranted.

08. In view of the foregomg dISCLISSIOI'l the  instant appeal as well as the

connected service appeals are accepted The impugned orders are set aside and

the appellant are re- lnstated in service w1th -all back .benefits, Respondents

however are.at liberty to conducted inquiry if they so desrre Parties are left to

bear thelr own costs. File be consigned to rec'ord_room.

ANNOUNCED
13.01.2022

& I T Py dngpee | /
JCTAN TAREEN)' ™ B ™t eopy (a110.UR REHMAN WAZIR)
CHAIRMAN - ' "MEMBER (E)

(AHM

BN
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. Blanhy Baih
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RE- INSTATEMENT ORDFR_(CONDHJC‘J\%LL Y)

In COIIIp]l&llCB w |=h the .Iucigements of the Kliyber Pakhtunkhawa Semce Trf'bunal

Peshawar, Service . Appeals_vide Nos memloned below, the following Ex-Class IV are: herebyre-mstated in

|

| service with all back- bencﬁts on the cond1t10u that an inquiry will be conducted to detenmne the fi.nal starus of
thelr services as per d1rect10n of Semce Tribuaal. g : e

. ) 1
S.N_O. d Namg:’Designation ,, N Station_ . Semce Appeal Judgements Remarksii
o - _ L NO - ,-_dates, s ' s_fi '
1 Islam Uddin Chowkidar . g | SDEO Jamrud | 856;"7019 '13;’01!'2022 e-Instafed
2 " Jamal Uddin_'Chbwk.idéi".'f' SDDEO Bara - ) 759/2019 ° : 13/01!'2022 Re-In;stated &
. . - v - . . Ty - -;I I:I
3 Wajih Uddin Chowkidar - | SDLO Landi | 760/2019 g} 13}01}2022 Re-Instzifed
o Kol IR
. . , DISTRICTEDUCATION OFI‘ICER K ! :
T S © - DISTRICT ERAT JAMRUD - . |
Endst:No, f7 TS Lo Dated_ 02 /o] /[ 2sizz S
Copy of the above is forwarded to the; : o CEL T
i 1. Director Elementary & § E D Khyber Pakhtunkhawa. - : IR e
V2. Registrar Khyber Palhtunkhawa Sérvice Tribunal Peshawar .~ ' Rt S
3. Deputy Commissioner Khyber at Peskavar House. - o o
© 4. District Accounts Officer Khyflerﬁ% ‘umrud. ' L e b
5. DMO(EMA) Khyber ' e ' B SR+ KO
6. 'SDEQs Cor.cerned. P
7. ADEO Primary Local Off ice. b
. 8 Class IVs Concerned. S A
9. Office Copy. . ki o
| | RN
) i |
Al « I
. DISTRICT EDUCA noN GFF!CER

B vl e s e s v b

) M/t)l] o %S‘TRIC?’KHYBERATUAMRUD .
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BEFORE THE KHYBER PAKHTUNKWA | .
SERVICE TRIBUNAL PESHAWARY .. .

\

In the matter of
Appeal No. 75%(P} CS-2019.

Jamal uddin Ex- Chowkidar Government Primary School Shin Pokh
Loi Shalman Landi Kotal District Khyber..oo o (Appellant)

VERSUS

I -Secretary Elementary & Sccondary Fducation (Merged Areas),
Kbhyber Pakhtunkhwa, Peshawar., .

2. Director, Elementary & Secondary Educution (Merged Areas),
Khyber Pakhtunkhwa, Peshawar.

3. Dustrict Education Olficer (Male} District Khyber.

{Respondents)
.| App!};f;_rm_?/“(;;' the r’nrp!eiﬁenfﬂﬁruz . of ‘the
Judgment and Order dated 13.01.2022 of this
Honourable Tribunal.

Respectfully Submitted:

" 1. That the above noted service appeal was pending adjudication in this
Honourable Tribunal and was decided vide judgment and order dated
13.01.2022.

\'\

= 2. That vide judgment and order diied 27372017 "ihis® "Honourable
Tribunal accepted appeal of the appeltant in the Tollowing terms:

"8 Inview of the joregoing discussion, the instant appeal as
well as the connected service appesls are ‘accepted. The
impugned orders wie set aside and the appotlant are re-instated
in service with all back bencfits. Respondents however are tat
liberty to conducted inguin if they so desire. Parties are left to
bear their own costs. File be cansigned 10 the record. " '

(Copy of the Judgment and order dated 13.01.2022 is Attached as
annexure B)
3. That the judgment of this lHonourable 1ribunal  was duly
commurnicaied 1o the respondents. however the respondent department
has not re-instated nor has his salary been rejeased up till now, which
is against the spirit of the judement and order dated 27.03.2017 of this
Honourable Tribunal.
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4 Jan, 2023 . Leamed counsel for the petitioner present. Mr,
Muhammad Adee} Butt, Addl: AG alongwith Mr. Bahramand
\ Khan Assistant Director for the respondents present,
U2 Representative of the respondents submitted order
bearing Endst: No. 117.25 dated 03.01.2023, whereby in
compliance with the judgment of this Tribunal, grievance of
the petitioner has been redr essed. This petition is filed. The
petitioner if feels that any part of the Jjudgment is not yet
complied with, he may come again in the court within thirty
¥
’ days. Consign.
03, Pronounced in open court in Peshawar and given
under my hand and seal of the Tribunal on this 4" day of
Jaruary, 2023,
¢ W
(Kalim Arshad Khan)
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