BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

SERVICE APPEAL NO. 5972014

Date of institution ... 28.04.2014
Date of judgment ... 30.11.2016

Shadman Hikmat Ex-Constable No. 724
S/O Hikmat Ali Khan, : :
R/O Shahbaz Azmat Khel Tehsﬁ & Dlstrlct Bannu

(Appellant)
1. Province of Khyber Pakhtunkhwa through Inspector General of Police/
‘Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Regional Police Officer, Bannu Region, Bannu
3. District Police Officer, Bannu. i
(Respondents)

i

APPEAL UNDER SECTION-4 OF THE ?KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED ORDER DATED 28.02.2014
WHEREBY THE APPELLANT WAS% DISMISSED FROM SERVICE BY
RESPONDENT NO. 3 AND HIS DEPARTMENTAL APPEAL AGAINST THE
IMPUGNED ORDER DATED 28.02.2014 WAS REJECTED BY RESPONDENT NO. .
2 VIDE ORDER DATED 10.04.2014. P

Mr. Shahzada Irfan Zia, Advocate. -+ | ... For appellant.
Mr..Ziaullah, Government P}eader : " For respondents.
MR. ABDUL LATIF ... MEMBER (EXECUTIVE)
MR. PIR BAKHSH SHAH : - .. MEMBER (JUDICIAL)
JUDGMENT R
'ABDUL LATIF, MEMBER:- Facts g1v1ng rise to the instant appeal are that

the appellant while serving as Constable two FIRs No. 60 and 61 were registered against

him under sect10n—382 PPC at Pohce Statlon Clty Bannu. That the appellant was arrested

by the local police and sent to Jall subsequently compromlse was effected between the

'appellant/accused and both the complalnants and resultantly on the basis of said -

compromise the‘appellant was released on b:all in both the criminal case by learned

- Magistrate. That on 21.02.2014 a show-cause Iiotice was served upon the appellant while



he was behind the jail, which he prope;ly réplie?d but respondent No. 3 refused to entertain
reply of the appellant and hurﬁedly passed the impugned order dated 28.02.2014 whereby
the appellant was dismissed from service on tlfme charge of registration of criminal cases
against him.‘ That feeling aggrieved the appelilantilﬁled depaftmental appeal which was
rejected vide ordér dated 10.04.2014 and hence fthe instant service appeal with a prayer that
on acceptance of this appeal the impugned ordier dated 28.02.2014 and final order dated
10.04.2014 may be set-aside being illegal and void and directing the respondAentS to
reinstate the appellant into service with all back ;:benfeﬁts

2. The leamed counsel for the appellant argued that the appellant had been falsely
implicated in two FIRs wherein the complamants effected compromise with the appellant
and on the basis of the said compromises the gppellant had been released on bail by the
criminal court. He stated that in the said scenarici) the irrip’ug'ned 6rder dated 28.02.2014 was
unjustified, even’pre-mature and passed Withoélt plausible reason. He further argued that
the department was under 1egal obligation to?wait for the outcome of the case in the
criminal court before passing the impugned ordfer of dismissal froxﬂ service adding further
that the august Supreme Court of Pékistan helcjl time and again that till the criminal case
was decided finally it was. presumed that th’e accused facing a criminal charge was'
cbnsidered as innocent persbn placing relianéce on judgment reported as NLR 2004
(Supreme Court) page;90. He: further co’nteniled that impugned order was passed on
28.02.2014 but was given retrospective effect from 18.02. 2014 which was illegal and
agamst the judgments of the superior court addmg further that the’ impugned order was void
ab-initio and against the Constitution of Islamilc Republic of Paklstan, 1973. He further
argued that in cases where factual c'on'trov'ersiesé were involved, holding of regular inquiry
was must adding that in the instant case procee%ling"s were conducted against the appellant
in dbsentia while he was in police custody and jex-parte decision taken by the authority by
adopting summery procedure hence imi)ugned oirder was illegél, void and against the rules.
He prayed that on acceptance of this appeal gthc impugned ordér dated 28.02.2014lby

respondent 3 and the final order dated 10.04.20:14 ﬁasséd by réspondcnt No. 2 may be set-

aside and directing the respondents to reinstafte the appellant ‘in service with all back



@A.

beneﬁts. He relied on case laws 198.5 SCMR"I:(')6_2, PLJ 2003 (S.C) 92, 2012 SCMR 165
and 1998 SCMR 1993. -

3. The learned Government Pleader resisfeid the appeal and argued that the appellant
was involved in two FIRs and recovery was maéde from him adding further that he was not
acquitted but was only discharged on the basls of compromise. He further argued that
acquittal in a criminal case would have no beariing on departmental proceedings and added
that there were a number of judgments of lh:is Tribunal where in-spite of acquittal in
crirrlinal cases decision on the-,-basis of depargtmental proceedings were upheld by this
Tribunal and stated that both criminal and clepartrpental proceedings could be conducted
independent of each other. He prayed that the g':lppeal being devoid of any merits may be

dismissed as proper show-cause notice was setved on the appellant before passing of the

impugned order. He relied on 2006 SCMR 554.

4. Arguments of learned counsels for the pairties' heard and record perused.

5. ‘From perusal of the record it transpired lhat the appellant was proceeded against on
the basis of his involvement in FIRs No. 60 and 61 dated 17.02.2014 under section-382
PPC where he was released/acqultted under 249 A on 24.10. 2014. He was dismissed from
service vide impugned order dated 28.02.2014 after issuance of a show-cause notice dated
21.02.2014. The. record reveals that instead ol’ 'conducting a formal/regular inquiry and

;

giving the appellant full opportumty of defence agalnst the charges, summary procedure
was adopted before passmg of the 1mpugned order of dismissal of the appellant from
servrce. The impugned order also reveals that th:e same was grven retrospective effect from
18.02.2014. Moreover the proceedings were confducted and completed in the absence of the
appellant who was then behind the bar and ou'tciome of the crirrlinal case was then awaited.
In the above scenario of the 'ease the Tribtiinal is of the consldered view that legal
procedure was not adopted before passmg the 1r11pugned order and opportunity of fair trial
was not provided to the appellant before condemnmg him. In the circumstances, the
Tribunal is constrained to interfere in the case l)y set’ung-a51de the impugned orders dated

28. 02 2014 and 10.04.2014 and remstatmg the appellant in service leaving the respondents

at liberty to conduct de-novo mquxry agamst the appellant as per law/rules. The de-novo

i
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inquiry shall be completed within'a périod of 'téwo 'm(')hthS‘of the receipt of this judgment
and the appellant shall be provided full oppoétunity of defence. The intervening jaeriod
since his dismissal from service shall be dec,id:éd' in the Jlight-of outcome of the de-novo

inquiry: The appeal is decided:in the above tenfns. Parties are left to bear their own costs.

File be consignéd to the record room. o ;. : -
ANNOUNCED . , L R /;A .y
30.11.2016 : - .

; 1o (ABDUL LATIF)

MEMBER

(PIR BAKHSH SHAH)
MEMBER




30.11.2016

07.04.2016

28.07.2016

None present for appellant Mr. Muhammad Jan, GP for
respondents present Due to non-availability of Iearned counsel for the
appellant as well as Iearned Member {Executive) is on leave therefore,

case is adjourned to_gﬂff‘ 7 /4 . forarguments.

‘Counsel for the appellant and Mr. Yaqoob Khan, Naib
Court alongwith Mr. Zlaullah GP. for the respondents present '
Learned counsel for the appellant requesfed for adJournment Request

accepted. _To come up for arguments on m before D.B.

! 3o/ /€ .

Member

Counsel for the appellant and Mr. Asghar Ali, -Head . Constable

alongwith Mr. Ziaullah, Govemment Pleader for respondents present

Arguments hea.rd and record perused

Vide our detailed Judgment of today placed on file, this appeal is

d1sposed of as per the said detalled Judgment Parties are left to bear their own

(PIR BAKHSH SHAH) % ~ . (ABDUELATIF)
MEMBER | MEMBER



BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

SERVICE APPEAL NO. 597/2014
Date of institution ... 28.04.2014
Date of judgment : 30.11.2016

Shadman Hikmat Ex-Constable No. 724 i
S/0 Hikmat Ali Khan, !
R/Q Shahbaz Azmat Khel Tehsﬂ & District Bannu

: i 7 .. (Appellant)
VERSUS |
|
1. Province of Khyber Pakhtunkhwa through Inspector General of Police/
Provincial Police Officer, Khyber Pakhtunkhwa Peshawar.
2. Regional Police Officer, Bannu Region, Bannu
3. District Police Officer, Bannu. - Do
: .~ (Respondents)

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED ORDER DATED 28.02.2014
WHEREBY THE APPELLANT WAS; DISMISSED FROM SERVICE BY
RESPONDENT NO. 3 .AND HIS DEPARTMENTAL APPEAL AGAINST THE
IMPUGNED ORDER DATED 28.02.2014 WAS REJECTED BY RESPONDENT NO.
2 VIDE ORDER DATED 10.04.2014. |

Mr. Shahzada Irfan Zia, Advocate. | ... For appellant.

Mr. Ziaullah, Government Pleader . .. For respondents.
i
MR. ABDUL LATIF ... MEMBER (EXECUTIVE)
MR. PIR BAKHSH SHAH ' .. MEMBER (JUDICIAL)
JUDGMENT
ABDUL LATIF, MEMBER:- Facls giving rise to the instant appeal are that

the appellant while serving as Constable, two F;IRS No. 60 and 61 were registered against

him under section-382 PPC at Police Station C:ity Bannu. That the appellant was arrested

by the local police and sent to jail, sub.se_quenitly compromise was effected between the

appellant/accused and both the complaihantfs and vrésultantly on the basis of said
!

compromise the appellant was released on bail in' both the criminal case by learned

Magistrate. That on 21.02.2014 a show-cause ngotice was served updn the appellant while



ground taken in the repres =ntat10n may please be considered as .an

integral part of this appeall( Copy of the chrescntatlon and order
are attached as Annexure “\E” , “F” respectively)

That the appellant feeling aggrieved from the above orders hence,

filling this appeal on the following amongst other grounds inter alia

GROUNDS: . e LS C o oo

*a.  “That both the 1rnp‘ugned orders of the respondents are 111egal
unlawful without authonty, based on mala fide intention,
agalnst the nature _]usvce v1olatlve of the Constitution and
Serv1ce Law and equally|with out juriscliction, hencee the same
.are liable to be set aside in tne.best interest of justice.

Ut -
'

b. That both the impugned orders passed by respondent are ‘very
much harsh, .without any -evidence ‘based on surmises &

conjectures and is equally .against- the principle of natural
JLISthC

c. That respondent No. 3 has not taken into consideration the
' detail and plausible reply tto the charge sheet but brushed as1de
it w1thout any reason and grounds Furthermore respondent

No. 2 has not adopted proper procedure for drsposal of

departmental appeal/ repr esentatlon thus the Impugned orders

- are nulhty in the eyes of law and are hable to be set aside.

'd.' ~That the whole: departmental ﬁle against appellant has been

Hl

prepared in violation of law and rules as the enquiry officer. has

based his ﬁnding on assessment and speculations. The ﬁndi:ngs

have not been based on sdqund reasons and any solid, material
and cogeht evidence. o

e. That the allegation leveled| against the appellant are baseless,

| " \;vithout any proof and cogcnt evidence and Lhc dll(,gd[l()n
leveled against appellant is based on malafide mtenhon and are
concocted one. No proper )pportumty of personal hearing has

been prov1ded to appellant ’I‘he enqu1ry officer has not adopted
proper procedure nor any statement of any witness is recorded

. in presence of appellant! nor he has been provided any

<« opportupity of cross examination of any witness.

"
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he was behind the jail, which he‘properly replieid but respondent No. 3 refused to entertain

reply of the appellant and hurriedly passed the jimpugned order dated 28.02.2014 whereby
the appellant was dismissed from service on tlj;1e charge of registration of criminal cases
against him. That feeling aggrieved the appeljlant filed departmental appeal which was
rejected vide order dated 10.04.2014 and hence f'the instant service appeal with a prayer that
on acceptance of this appeal the impugned order dated 28.02.2014 and final order dated
10.04.2014 may be set-aside being .illegal and void and directing the respondents to
reinstate the appellant into service with all back beneﬁts

2. The leamed counsel for the appellant argued that the appellant had been falsely
1mphcated in two FIRs wherein the complamants effected compromise with the appellant
and on the basis of the said cor'npromises the ;ppellant had been released on bail by the

criminal court. He stated that in the said scenarié the impugned order dated 28.02.2014 was

unjustified, even pre-mature and passed Witth.jl’[ plausibie reason. He further argued that

i
the department was under legal obligation to;wait for the outcome of the case in the

criminal court before passing the impugned ord:er of dismissal from service adding further

that the august S’upr‘eme Court of Pakistan held time and again that till the criminal case

decided finally it was presumed that the accused facing a criminal charge was considered
J

I
|

as. mnocent person placmg reliance on Judgment reported as NLR 2004 (Supreme Court)

page- 90 He further contended that 1mpugned order was passed on 28.02.2014 but was

: glven retrospectlve effect from 18.02.2014 whlch was illegal and against the judgments of

the superior court adding further that the impugned ,order was void ab-initio and against the
Constitution of Islamic Republic. of Pakistan, 1973. He further argued that in cases where
factual‘controverSies were involved, holding of fregular inquiry was must adding that in the

instant case proceedings were conducted against the appellant in absentia while he was in

-police custody and ex-parte decision takenl iby .the authority by adopting summery

|
I
i

' procedure hence impugned‘order was illegal, vo,'id and against the rules. He prayed that on

acceptance of thls appeal the. impugned order dated 28.02.2014 by respondent 3 and the

final order dated 10.04.2014 passed by respondent No. 2 may be set-aside and directing the
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respondents to reinstate the appellant in servicd‘with all back benefits. He relied on case

"laws 1985 SCMR 1062 PLJ 2003 (S C) 92 2012 SCMR 165 and 1998 SCMR 1993.

3. The learned Government Pleader re51sted the appeal and argued that the appellant

. |
was involved in two FIRs and reeovery was mafde from him adding further that he was not

acquitted but was only dischargedon the bas;ils of compromise. He further argued that
o

acqulttal in a criminal case would have no bearmg on departmental proceedings and added

that there were a number of judgments of thts Tribunal where in-spite of acquittal in

criminal cases decision on the basis of departmental proceedings were upheld by this

Tribunal and stated that both criminal and departmental proceedings could be conducted .

1ndependent of each other. He prayed that the appeal being devoid of any merits may be
1

d1sm1ssed as proper show-cause notice was served on the appellant before passmg of the

1mpugned order. He relied on 2006 SCMR 554

! '
| !

4, Arguments of learned coimsels for the 'parties heard and record perused.

5. -From perusal of the record)1t transpired that the appellant was, proceeded agamst on 0(
N the ba51s of his involvernent in FIRs No. 60 and 61 dated 17.02.2014 under sect10n-382

_ PPC where he was released/acqultted under 249-A on 24.10.2014. He was dismissed from

service vide impugned order dated 28. 022014 after 1ssuance of a show-cause notice dated

21.02.2014. The record reveals that instead of conducting a formal/regular inquiry and
gumw‘vg

gwmg the appellant full opportumty of defence agamst the charges, summer procedure was

- adopted before passing of the 1mpugned order pf dismissal of the appellant from service.

’ L i 'i l ) : '. .
The impugned order also reveals that the sa:tme was given retrospective effect from

- 18.02.2014. Moreover the proceedings were coxlducted and completed in the absence of the

appellant who was then behmd the bar and’ outcome of the criminal case was then awaited.
In the above scenario of the case the Trlbunal is of the considered view that legal
procedure was not adopted before ‘passing the il'npugned order and opportunity of fair trial

was not prov1ded to the appellant before condemmng him. In the cncumstancei the

- Tribunal is constrained to mterfere in the case l)y setting-aside the impugned orders dated
28.02.2014 and 10.04.2014 and’ re1nstat1ng the appellant in service leaving the respondents -

. , : 1 T ' .
~.at liberty to conduct de-novo inquiry against tlgme appellant as per law/rules. The de-novo

|
1
1
|
i



BETTER -COPY

"« . POLICE DEPARTMENT : MARDAN DISTRICT

ORDER

* This order will dispose of departmental i inquiry, which has becn conduclcd ag,dmsl
ASI Ayub Khan, on the allegatlon that he whxle posted as SHO at Pohce Station Sher
garh was recommended for his inefficiency, corrupt practices, and involvement with’
smug;,lers of NCP VEHICLIZS ‘His attitude adversely reflected on his performance

which is an mdxscnplmc act and gross misconduct on his parl as defined in rule 2 (i) of
_ Police Rules 1975.

In this connection Asi Ayub Khan was charge sheeted vide this ofﬁce No. 862/R

dated 01/04/2015 and also plO(.(.bdud against depar lmunla!ly through Mr, Mian Inma/
.'Gul DSP/Legal Mardan, who after fuifilling necessary process, submitted his l'mclinbx' tor
underslgned vide his office endorsement No. 537/LB dated 29/04/2015, as the allcballon

have been established against ‘him and rccommendcd him for punishment.

The undersigned agreed with the findings of enquiry officer and the alleged ASI
Ayub Khan, is hereby dismissed from service with immediate effect, in exercise of the.

power vested in me under the above quoted rules.

Order announned

. ' . v t’!})’ k\ e
0.B No. 817 '
-7 Dated 4/5/2015
wft ,’f" o L | . o ( Gul Atzal Afridi)
RE e Dlslnct Police Otticer
"Mardan

i




Ta

. File be consi gned to the record room.

' ihquiry shall be completed within a period of ,tiw'o months of the reéeipt of this 'judgment

“and the appellaht shall be pr:()Vided full oppoétunity of defence. The intervening period

since his dismissal from service shall be decid:ed in the light of outcome of the de-novo

inquiry. The appeal is decided in the above ten;éns. Parties are left to bear their own costs.

'

ANNOUNCED
30.11.2016 - ‘ : ‘ _
(ABDUL LATIF)
, . MEMBER
(PIR BAKHSH SHAH) - | '

. 'MEMBER
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BEFORE THE DIG MARDAN REGION-1 MARDAN

5-015 OF DISTRICT POLICE

"

Subject: APPEAL AGAINST THE 0.8 NO. 317 DATED 04-0
OFFICER MARDAN,WHERE BY THE APPELLAN WAS AWARDED THE PUNISHMENT

DISMISSEL FROM SERVICE". b

R/Siv,

s submitted that

1. That the DPO Mardan had issucd the charpe sheat/ statement of allegation No.B62/R dated 01

04-2015 apainst the Appailant with the fotlowing allopations:

Station Sher Garh, is recom_mcnded {or

~That ASl Ayub while posted as SHO Police
t with

departmental proceeding for his inetficiency,
smugglers of NCP vehicles” { Copy of charge sheet is annexed as Annaxure A" ).

corrupt practices and involvemen

2. That in the light of the charge sheet, a departmental inquiry was initiated against the

appellant. The appellant submitted a comprehensive reply to the charge sheet before

the inquiry officer which is reproduced below:

Brief facts of the issuance of the subject charge sheet are thal on 21-03-2015, somne
‘upknown\ person send SMS 1o worthy I1GP KPK Peshawar, regarding the alleged
involvement of the petitioner with smugglars of NCP vehicles. Beside the said allegation,
the petitioner was also blamed for inefficiency and corrupt practices. The petitioner do

hereby submits Para wise reply to the allepations leveled in the charge sheet -

a) INEFFICIENCY:

e ————

oner had joined Polica Department oNn 15@-09-

This allegation is incorrect. The petiti
he was promoted

1991 as Constable and after passing
1o the rank of AS!. Due to his profes:

l)cparlmemal examination,
ional skills, he remained posted at different

responsible jobs and completed his tenure up to the entire satisfaction of his
Superiors, which is on Record. If the putitioner was inefficient , then the competent
d never post him in the police stations, which is a jbb of higher

authorities woul
remarked the petitioner a5

The competent authorities had

responsibilitiesf.
vident fram his Service Record.

“EFFICIENT POLICE OFFICER” in his ACR~, which is e
1t would not be out of place to mention here that the PeUitioner had not baen
ding inefficiency during his 23 years of

awarded any major/minor punishment regad
had gained numbers of commendation
1

added that the pRtiioner
and 1GP for his efficient performance in different
In the light of the best

service. It is also
certificates issued by DPO, OIG
cases which is evident from the petitoner sarvice record.
performance and efficiency, the worthy OPO Mardan promoted the petitioner as
posted him as SHO PS Sher Ghar. During this

Sub inspector and on 03-08-2014
illicit Arms and ammunitions and

d, the petitioner had recovered (ontraband,

perio
ffencs with the following detailes:

arrested Pos wanted in heinous o

'~

[Arrest of Pos Explosives warcotics | Arme & Ammunitions ‘1
{ KK Pistois Rounds ;‘

| Chars | ' |

1 l
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s judgimen

AT 1 o .
[Supreme Court of Pakistan|

EX

20125 CM R 165

Present: Anwar Zaheer Jamali and Amir Hani Muslim, JJ
DIRECTOR-GENERAL, INTELLIGENCE BUREAU, ]‘S‘i_,A'i\fI'A_BA'l)———Appcll:»m t
Versus | |

MUITAMMAD JAVED and others---Respondents

Civit Appeal No. 180-K of 2010, decided on 21st July, 2011,

(On appeal from judgment of Federal Service Tribunal, K.cllchhl dated 30-3-2010 passced in
Appeal No. 56(K) (CS) of ’)()O‘%)

Yemoval from Service (Special Powers) Ordinance (XVIT of 2000)---

—--S. S---Penal Code (XLV of 1860), Ss. 302'& 310---Criminal Procedure Code (V ol 189%), S.
345---Constitution  of  Pakistan, Art.212(3)---Reinstatement in  service---Civil servant  was
acquitted [rom murder charge, on the basis of compromise effected upon payment of Divat---Civil
servant was dismissed from service as he remained absent from duty during ihe period i defention
but Scrvice Tribunal allowed the appeal and reinstated him in service---Plea raised by aathorities

was thal payment of Diyat was equated with conviction in crime---Validity---Period of absence of

ctvil servant was treated by competent authority as extraordinary leave, therefore, ground of his
ilfegal absenee was no more available for awarding any punishment to him---Offence was lawfully
compremised and disposed of whereby civil servant was acquitted---Such acquittal of civil servant
could not be taken as his disqualification, coming in the way of his reinstatement in service---
Supreme Court declined to interfere in the judgment passed by bcwmc Tribunal---Appeal was
dismissed.

Ashiq Raza, Deputy Attorney-General and Abdul Saced Khan Ghori, Advocate-on-Record
for Appellant.

.

Abdul  Latil Ansari, Advocate Supreme Court cm(l Mazhar Ali B. Chohan, Advocate-
on-Record for Respondent No. 1.

Respondents Nos. 2 and 3 , Pro forma Rcspondenls

Date of hearing: 21st July, 2011.
JUDGMENT

ANWAR ZAHEER JAMALT, J.---By leave of the court, this civil appeal, at the instance
of Dircctor General, Intelligence Bureau, Islamabad, is directed against the judgment dated

N

30-3-2G100 in Appeal No.S6(K)H(CS) of 2008, passed by Federal Service Tribunal, Karachi (in short

173072016 10:13 AM -

.
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e Judgement . http://www.pakisianlawsite.convLawOnline/lasv/content2 | asp?Case...

-~
v

*
the dribunal), whereby the said appeal, preferred by respondent Muhamiad Javed apainst his
dismissal trom service under the Removal from Service (Special Powers) Ordinance 2000,
vide - order  dated 12-3-2008, after, no response of his departmental appeat  dated
27-3-2008, was allowed, consequently order dated 12-3-2008 was set aside and his reinstatement
In service was ordered, treating the intervening period of his absence as leave of the kind due.

- S0 M Ashiq Raza, learned Deputy Attorney-General for the appellant, after brief narration of
relevant facts, contended thal respondent was involved in a murder case arising out of IR,
No.76 of 2004, Police Station Gharibabad Cantt. Hyderabad, which was subsequently
compromised upon payment of diyat amount to the opposite party, therefore, it shali be cquated as
his conviction in the said crime, but the Tribunal ignoring this material aspect of the case, has
ordered his reinstatement in service. He, however, did not dispute that the period of his absence
from duly with effect from 3-9-2004 to 6-3-2005, which basically formed basis of such
departmental action, was treated by the competent' authority as extraordinary leave,

3. Inoreply, Mr. Abdul Latif Ansari, learned Advocate Supreme Court for the respondent
contended that the Tribunal, in its impugned judgment, has aptly discussed the fact of compromise
in the criminal case between the respondent and the opposite party, and rightly held that such
compromise and consequent acquittal of the respondent in the said criminal case cannaot be | tabeled -
as his conviction so as Lo entail consequences of his disqualification from service.

4. We have carefully considered the submissions made before us by the parties' counse! and

. also perused the material placed on record, which reveals that the period of absence of the

respondent was treated by the competent authority as extraordinary leave, therefore, the ground of

s illegal absence was no more available for awarding any punishment to him. Moreover,

admittedly the offence arising out of F1.R. No. 74 of 2006, Police Station (Jh;]]lbdl)dd Cantt.

Ilyderabad was lawfully compromised and disposed of, whucby the respondent was acquitted.

This being the position, a rightly urged by Mr. Abdul Latif Ansari, learned Advocatc Supreme

Court for the respondent, such acquittal of respondent cannot be taken as his disqualificalion,
coming in the way of his reinstatement in service.

5. Inview of the above, the impugned judgment of the Tribunal calls for no interfercnce. This
appeal is; therefore, dismissed.

MUEL/D-1TT/SC o Appeal dismissed.
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[Appeliate Jurisdiction] MW /
Present: Rana Bhagwandas and Saiyed Saeed Ashhad, JJ.
HABIB BANK LTD.--Petitioner

-

Versus
GHULAM MUSTAFA KHAIRATI--Respondent
C.P. No. 411-K of 2004, decided on 10.10.2005.

*
(On appeal from the order dated 12.3.2004 passed by Federal Service Tribunal at Karachi in Appeal No.

1472(K)/1998)
(i) Master and Servant--

----Law of--Applicability--Termination of respondent's service of employee of petitioner--Petitioncr/bank was being
managed run and conirolled by Federal Government at the time when respondents service was terminated--Law of
Master and Servant was thus, not applicable in as much as, petitioner bank was not a privately managed bank at that time
and further employees of petitioner bank had been given guarantees and by that time Rules for petitioner's employees had
been framed and were in existence--Respondent's service thus, could not have been terminated without issuing
show-cause notice calling upon his explanation and holding of requisite inquiry. [P.926] C -

"

_\ (i) Service Tribunal Act, 1973 (LXX of 1973)--
/

----S. 2-A--Constitution of Pakistan (1973),. Art. 212--Petitioner's contention that when impugned judgment was
announced, Service Tribunal had ceased to have jurisdiction in as much as by that date petitioner bank aficr completion
of privatization process had been handed over to new owner--Contention now being raised was not available to
petitioner at the time when appeal was argued before Service Tribunal, therefore, Tribunal could not have considered
and dilated upon the same which has been raised before Supreme Court for the first time--Petitioner did not raise such
coniention in its petition for leave to appeal--Such plea even otherwise would be of no help to pctitioner in as much as,
merc fact of privatization of Nationalized Institutions by way of transfer/sale of its controlling shares by Federal
Government Lo private party would not be sufficient to oust jurisdiction of Service Tribunal to pr(geed with case of
employees of such institution, as at the time of filing appeal before Service Tribunal he was civil servant as per terms of
S.2-A of Service Tribunal Act, 1973--Subsequent development would not deprive or strip such civil servant of his status
and the same would have no adverse effect on his pending appeal. [P. 9251 A

/ (iit) Service Tribunal Act, 1973 (LLXX of 1973)--

----S. 2-A=Civil Servant--Termination of respondents service on the ground that criminal case was registered against
. him and he was arrested in charge of criminal offence--Legality--Mere allegation of commission of an offence againsta }
person and registration of F.LR. in respect of certain offence against him would not ipso facto make him guilty of /
commission of such offence--Such person would continue to enjoy presumption of innocence until convicted by a Court f
of competent jurisdiction after a proper trial with opportunity to defend himself of aliegations levelled against
.“him--Removal of respondent on the ground that respondent had lost faith, confidence and trust of competent Authority }
‘ being itlegal order was not be sustainable inlaw. J [P.925]B -

(iv) Service Tribunal Act, 1973 (LXX of 1973)--

----S. 2-A--Constitution of Pakistan (1973), Art. 212 (3)--Limitation Act (IX of 1908), Ss. 5 & l4--Appeal against
termination of service--Limitation--Condonation of delay, assailed--Delay was condoned by Service Tribunal after
minute and detailed examination of facts and circumstances of case, grounds advanced by respondent for delay and
pronouncement made by Supreme Court in a large number of cases laying down principles for condonation of delay in
filing appcals and applications etc--Service Tribunal having exercised its discretion judiciously and properly.
interference in such exercise of discretion was not warranted.

[Pp. 927 & 928} D, E
F ]

2004 PLC (CS) 809; 2004 PLC (C.S) 802; PLD 2001 SC 176; 2004 SCMR 145; 1994 SCMR 2232; 2003 PLC (CS) 796
and 2004 SCMR 145, ref.

Mr. Shahid Anwar Bajwa, ASC & Mr. Ahmad Ullah Faruqi, AOR for Petitioner.
Mr. Suleman Habib-ullah, AOR for Respondent.

Date of hearing : 10.10.2005.

Order

4

Saiyed Saced Ashhad, J.--This petition for leave 0 appeal has been filed by petitioner Bank assailingithe judgment dated
12.3.2004 of the Federal Service Tribunal, (hereinafter referred to-as the "Tribunal®) in Appeal No. 1472(K)/1998
whereby the Tribunal has set aside the order of termination of the respondent and reinstated him in scrvice with full
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monetary and other consequential benefits.

2. Facts requisite for disposal of this petition are that respondent was employed as Senior Executive Vice President in
Habib Bank Limited. He was involved in some criminal charges for which an FIR was regisiered and he was arrested
therein. As a result of his arrest which prolonged on account of dismissal of his bail applications he coutd not perform
his duties on the post held by him. The petitioner Bank after observing that the post could not be kept vacant for an
indefinite period is it was not known when he would be enlarged on bail or released from the charges leveled against
him and further that on account of his involvement in criminal acts they had lost faith and conﬁ_ggncc in him, thus
constraints on the part of the management from allowing to occupy a very senior and confidential position terminated his
services with immediate effect in pursuance of Clause 15 of the Habib Bank Limited (Siaff) Service Rules, 1981 on
three months pay in lieu of notice.

3. The respondent submitted his representations legal notices etc but the petitioner Bank did not redress the grievance of
the respondent on the ground that his termination was simpliciter and further that his service with the bank was governed
by the principle of master and servant which gave ample power to the petitioner Bank to remove/terminate an employee
after serving of notice or pay in lieu thereof and there was no requirement of providing opportunity of personal hearing.

4. As the petitioner Bank failed to redress has grievance the respondent approached High Court of Sindh by filing
Constitutional Petition under Article 199 of the Constitution of Islamic Republic of Pakistan. This petition was dismissed
after incorporation of Section 2-A in the Service Tribunals Act, 1973 (hereinafier referred as the®'Act”). It will be
advantageous to reproduce the observations of the High Court regardiﬁg condonation of delay in filing appeal before the
Tribunal as under:

1)

T'he petitioner, apart from the available pieas, would be free to apply for condonation of delay under Scction § of the
Limitation Act for the reason that the petitioner has been pursuing his petition diligently and in good faith.”

5. The order of the High Court was challenged by respondent before this Court by way of CPLLA No. 52 of 1998. The
CPLA was dismissed vide order dated 4.6.1998 upholding the order of the High Court to the effect that the Tribunal
would have the sole jurisdiction 10 proceed with the case of the respondent after incorporation of Section 2-A in the Acl.
Consequently respondent filed appeal under Section 6 of the Act on4.4.1998.

6. The petitioner objected to the maintainability of appeal before the Tribunal on the ground of limit&tion. The Tribunal
after minute and thorough examination of the provisions of Section 5 of the Limitation Act and taking into consideration
the facts and circumstances of the case condoned the delay by placing reliance on the pronouncements of this Court
laying down the principles for condonation of delay.

7. Feeling aggrieved and dis-satisfied with the impugned judgment the petitioner Bank filed this petition for lcave to
appeal.

8. We have heard the arguments of Mr. Shahid Amvar Bajwa learned ASC on behalf of petitioncr and Mr. Suleman
Habibullah fcarned AOR for respondent.

9. Mr. Shahid Anwar Bajwa in support of the petition raised the following three contentions,-- -

(i) that on 12.3.2004 when the judgment was announced, the Tribunal had ceased to have jurisdiction to proceed
with the case of the respondent inasmuch as by that date the petitioner Bank after completion of privatization process had
been handed over to Agha Khan Foundation as they had acquired 51% interest in the petitioner Bank whereafter it could
not be said that the Bank was being run controlled and managed by the Federal Government thus depriving the
respondent of the status of civil servants as per Section 2-A of the Act.

(i) that the petitioner on account of his involvement in criminal acts and offences of serious nature for which FIR
No. 98 of 1994 dated 26.12.1994 was registered by FIA under Sections 161/162 PPC read with Section 5(2) of
Prevention of Corruption Act (Il of 1947) was found to be dishonest unreliable, unscrupuious and tricky person
becoming unfit for employment in an institution like a Bank were utmost trust respect credibility and honesty is required

leaving no option with the Bank but to terminate his services ; and -
-

(i) that the Tribunal had erred in condoning the delay in filing the appeal by the respondent as no cogent plausible
and satisfactory ground had been advanced by the respondent for the delay in filing the appeal and the Tribunal had aced
in an arbitrary and fanciful manner in condoning the delay.

10. Mr. Suleman Habibullah, learned AOR appearing on behalf of respondent on the other hand supported the judgment
of the Tribunal and submitted that the Tribunal had considered each and every aspect of the case in condoning the delay
and minutely cxamined all the contentions of the counsel for the parties, as well as relevant provisions ol the law
applicable 10 the facts and circumstances of the case relating to the rights liabilities and obligations of the partics.

11. Relative to the first contention raised by Mr. Shahid Anwar Bajwa it is to be observed, that this contention was not
available to the petitioner at the time when the appeal was argued before the Tribunal therefore, the#Iribunal could not
have considered and dilated upon the contention which has been raised for the first time today. The petitioner did not
even raise this ground in their petition for leave to appeal filed by them in this Court. Even otherwise raising of this plea
or ground before us would be of no help to the petitioner in view of the judgment of a larger Bench of this Court in Civil
Petitions Nos. 204 to 240, 247, 248-K/2004 and 199-K/05 (Manzoor Ali and others vs. United Bank Lid. and another)
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"Besides above reference, decision of the cases, on merits have always been encouraged instead of non-suiting this
litigants for technical reasons including on limitation. In this behalf good number of precedents can be cited where
question of limitation was considered sympathetically after taking into consideration the relevantsfacts. Reliance is
placed on the cases of Muhammad Yaqub v. Pakistan Petroleurn Limited and another (2000 SCMR 830), Messrs Pakistan
State Oil Company Limited v. Muhammad Tahir Khan and others (PLD 2001 SC 980), Teekam Das M. Haseja Executive
Engineer, WAPDA vs. Chairman, WAPDA (2002 SCMR '142). There are application from the appellant but no
interference was made by this Court on -the. premises that Service Tribunal had passed order in exercise of its
discretionary powers. In this behalf reference may be made to the case of WAPDA v. Muhammad Khalid (1991 SCMR
1765). Relevant para therefrom reads as under thus:

...... As regards the question that no application for condonation of delay had been filed by the respondent, the matter
being one of the discretion the finding of the Tribunal cannot be set aside on a technicality alone...."

In the case of Nazakat Ali vs. WAPDA through Manager and others (2004 SCMR 145) this Court made the following
observations:-- - .

"It hardly needs any elucidation that sufficiency of cause of condonation of delay being question of fact is within the
exclusive jurisdiction of learned Federal Service Tribunal and once the discretion concerning condonation of delay was
exercised, judiciously by the Service Tribunal it cannot be disturbed by this Court without any justification which is
lacking in this case. In this regard we are fortified by the dictum laid down in Syed Ali Hasan Rizvi v. Islamic Repubtic
of Pakistan (1986 SCMR 1086), Muhammad Azhar Khan v. Service Tribunal Islamabad (1975 SCMR 262), Water and
Power Development Authority v. Abdur Rashid Dar (1990 SCMR 1513) and Sher Bahadur v. Government N.W.F.P.
(1990 SCMR 1519). .

The conclusion arrived at by the learned Federal Service Tribunal being strictly in conconance of law and being
well-based does not warrant any interference. The petition being meritless is dismissed and leave refiised.
i

Perusal of the relevant portion of the judgment of the Tribunal dealing with this issue leaves no doubt that it had decided
this issue after a thorough and very minute examination of the facts circumstances and the relevant case. This the exercise
of discretion does not require to be interfered with.

16. For the foregoing facts, discussion and reasons this petition for leave to appeal is found to be without any substance.
Accordingly it is dismissed and leave to appeal is refused.

(Aziz Ahmad Tarar) Petition dismissed.
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1986 P L C (C.S.) 139 | I W S /f’

[Service Tribunal Punjab)
-

Before Abdul Hamid Chaudhry and Mian Faiz Karim, Members

LAL KHAN |

versus .
SUPERINTENDENT OF POLICE, SAHIWAL and another

Case N0.95/1257 of 1985, decided on 15th September, 1985.
Civil service--

---(-stmplmary action” vis-a-vi§ criminal” proccedmgs——Acqulttal by criminal Court--E flect onf

o deparlmental procecdmgs—-l-lead “Constable of Police involved in criminal case for allcg,cd?
C\changc of ﬁre dg1_11§ in his’ custody n Ma_lkhana--Departmental p:occedmg,s ll’llll‘llcd on deIS of?
pcnally of dlsmlssal f:om service lmposcd--Cx iminal Court acqultlmg accuscd f01 lacl\ of cvndcnu.

.in wppou of charge- Départmcnlal appeal rejected on plea that acqunttal by cummal Counl
ulppccxtcd to have been secured by wmnmg over prosecutlon witness_hence it was not honourable,

R I e

‘acquntal--Conccpt oL honourable acquntal n cxrcumstance_s held, imported umusu[’dbly--SCIwcc
_Tribunal acccptmg appcal setting _aside lmpugned penalty of dasmlssal ‘order and “awarding

fre instatement ~with_. directions..to. treat intervening pcnod as- leave - C\llaordmdxy without,
pay-«l’unjab Service Tribunals Act (IX of 1974), S.4.

a
Muhammad Sardar Khan v. Senior Member, Board of Revenuc 1985 SC M R 1062 rel.

Masud Ahmed Riaz for Appellant.

A.G. Humayun, District Attorney for Respondents.

JUDGMENT

ABDUL HAMID CHAUDHRY (MEMBER).--Lal Khan, ex-Head Constable NS. 716, has filed

this appeal under section 4 of the Punjab Service Tribunals Act, 1974, in which he has impleaded
the Superintendent of Police, Sahiwal, and D.I.G., Police, Multan Range, Multan, as respondents.

2. By virtue of this appeal the appellant has prayed that the impugned orders, dated 9-7-1980 and

77 1-1985, be set aside and he may be re-instated in service, with effect from 9-7-1980, with full
benefits of pay and allowances. :

3. Brief facts of the case are that the appellant was served with a show-caus€ notice, dated
2-7-1980, by S.P. Sahiwal, on the following charge:-

"You Head Constable Lal Khan No. 716 while posted as Moharrir Malkhana Seder Sahiwal

during the year 1980 committed gross misconduct inasmuch as that you in connivance with
your Naib Muharrir Igbal Masih used to exchange the guns and revolvers with ulterior

1 of4 -~ 10/29/2015 9:46 AM
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C:__Isclplmdl)’ acllon sxmultancously -and- dismissed " ﬁom “service _by_ followmg show-causc nohcc")
Lpzoccdurc——Cnmmal "Court a acqummg accused undel S. 249-A"of Criminal Procedure’ Code; 1898 4
7 for, _want.of- cv1dence--Depa|tmental appellate authority_ trcatlhg acqumal not as honouxablc"

.———--——""—-"‘——-.-

fore: ifstating appellant with direction” to treat mtelvemng - period “as”lcave “extra “ordinary™ y without ¥

. 2

1986 P L C (C.S.) 222
{Service Tribunal Punjab) . % M
’ 2 /
Before Abdul Hamid Chaudhry, Member w //P
ABDUL RAZZAQ
2
versus

SUPERINTENDENT OF POLICE, FAISALABAD and another.

Case No. 124/92 of 1985, decided on 14th October, 1985.

Civil service--------

L) ——

T —— ——r———— T —— -

Ldlsmlssmg appeal~Impugned _dismissal order in_circumstances, ‘el aside” by “Seérvice” lnbm}_ql_J

,pav--Punnb Ser:r-;(;:—l_ubunals Act (IX of 1974), S. 4.
2 .

Muhammad Sardar Khan v. Senior Member (Establishnicnt), Board of Revenue, Punjab, Lahore
1985 SC M R 1062 rel.

Masud Ahmad Riaz for Appellant.

Haroon-ur-Rashid Cheema, District Attorney for Respondents.

JUDGMENT ' P

Abdul Razzaq, ex-Constable No. 2466 of Faisalabad District has made this appeal under section 4
of the Punjab Service Tribunals Act, 1974, wherein he has impleaded the Superintendent of Police,

Faisalabad and D.1.-G. Police, Faisalabad Range, Faisalabad as respondents.

2. By virtue of this appeal, the appellant has prayed that the impugned orders dated 8-5-1984 and

9-2-1985 be set aside. It has also been prayed that the appellant be re-instated in service with full
back benefits of pay, dllowmccs etc. - _ -

3. Brief facts of the case are that on 7-3-1984 appellant while posted as Constable at P.S. Gulbc;'g,

Faisalabad went to Chak Jhumra and alongwith his co-accused Javed Igbal also a constable,
deprived Tariq Javed a student of his pair of new shoes and Rs.1,050 in cash. Case F.I.R. No.88

dated 7-3-1984 under section 382, P.P.C. was registered against them at P.S. Chak Jhumra on the
report of Tariq Javed, The appellant and his co-accused secured their pre-arrest bail from Session
Court, which was rejected on 21-3-1984 and they were arrested. Afier completion of investigation
they were challaned in the case. The appellant and his co-accused were tried by the llaqa

Magistrate and acquitted on 25-9-1984 under section 249-A, Cr.P.C. However, departmental
proceeding under Punjab Police (E & D) Rules, 1975 by ,ay of General Police Proceedings in .
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which regular enquiry was not considered necessary were instituted against ﬂ% appellant on
21-4-1984. He was served with a show-cause notice. His explanation written as well as oral was
considered by Superintendent of Police, Faisalabad. His explanation was not found satisfactory and
the appellant was dismissed from service by Superintendent of Police, Faisalabad vide his order
dated 8-5-1984. The appellant made an appeal to the Deputy Inspector-General of Police,
Faisalabad Range, Faisalabad and the appeal was rejected vide his order dated 9-2-1985 on the
plea that no doubt the appellant has been acquitted but it did not amount to his honourable
acquittal. Hence this appeal. *

L

4. T have heard the parties i.e. Mr. Masud Ahmad Riaz, Advocate for the appellant and M.
Haroon-ur-Rashid Cheema, District Attorney assisted by the representative of respondents.

5. The learned counsel for the appellant has submitted that the appellant has been dismissed as a
result of show-cause notice served upon him, under the provisions of Punjab Police (E & D) Rules,
1975. No enquiry was held as required under the Efficiency and Discipline Rules in such cases.
The learned counsel for the appellant has submitted that the appellant has been dlsmlssed on the
basis of the case F.I.R. No.88 dated 7-3-1984 under section 382, P.P.C rec)lstucd against the
appellant and co-accused. They were also arrested in the aforesaid case. The learned counsel for
the appellant has referred to the order dated 25-9-1984 of the learned Magistrate 1st Class,
Faisalabad and has submitted that the said Court has acquitted the appellant of the charge on the
basis of which the appellant was punished and dismissed from service. The learned counsel for the
appellant has also referred to the order dated 9-2-1985 of Deputy Inspector-General of Police,
Faisalabad Range, Faisalabad and has submitted that on receipt of verdict of the learned (rial
Court, the Deputy Inspector-General of Police, Faisalabad vide his order dated 9-%;1985 rejected
the appeal of the appellant on the basis that acquittal was not honourable. The appellant's counsel
has pointed that keeping in view the above facts it is clear that the appellant has beer, dismissed
from service only on account of involvement in case F.IR. No.88 dated 7-3-1984. The learned
counsel for the appellant has relied on the judgment of the Supreme Court of Pakistan in case of
Muhammad Sardar Khan v. Senior Member (Establishment) Board of Revenue, Punjab, Lahore,
reported as 1985 S C M R 1062. The ratio of the above judgment is that in view of the appellant’s
acquittal, appellant was entitled for re-instatement. The respondent No.2 wrongly held against the
settled law that acquittal was not honourable and unlawfully rejected the appeal of ‘%16 appellant.

-

6. On the other hand the learned District Attorney has contended that the appellant's acquittal was
not a honourable acquittal and as such the decision of the Deputy Inspector-General of Police,
Faisalabad Range, Faisalabad not to re-instate the appellant on this fact cannot be taken exception
to. He has relied on the detailed order of the Deputy Inspector-General of Police, ["aisalabad
Range, Faisalabad dated 9-2-1985 and has reiterated the above position.

7. 1 have given my anxious thought to the arguments of the parties and have dlSO perused the
record of this case very carefully. I have examined the impugned order of the Superlmendcm of

Police, Faisalabad dated 8-5-1984 which reads as follows--

"Since the Constable was formerly arrested by the local police and the case is still
investigation in which his innocence has not yet been established, therefore, at this stage
this affidavit has no legal/defensive value. The Constable's explanation is not found to be
satisfactory. He is a criminal in police uniform anti is not worth retention in the police force.
He is, therefore, dismissed from service w.e.f. 5-5-1984 forenoon. The period of his
suspension, will be treated as such. Order announced.” .
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The para. 4 of the impﬁgned order dated 9-2-1985 of Deputy Inspector-General of Police,
Faisalabad Range, Faisalabad is also reproduced as follows: -

"In this case the trying Court vide its judgment dated 25-9-1984 has acquitted the appellant
under section 249-A, Cr.P.C. A perusal of the judgment would show that it does not amount
to an honourable acquittal. The appellant has¥a criminal tendency and possesses a
chequered service record having no less than 6 punishments lo his discredit. He, therefore,
cannot at all be considered fit to be a member of the Police Force. The appeal is rejected.”

The above impugned orders show that the appellant had been held guilty only of criminal offence
that he was involved in case F.1.R.No.88 dated 7-3-1984, registered against him and was arrested

for the aforesaid case. 1 have also pérused the judgment dated 25-9-1984 of Mr. Mukhtar Ali
Mian, Magistrate 1st Class, Faisalabad through which the appellant has been acqumed The last

para of the said judgment is reproduced below: - -

"An application for the acquittal of the accused was given under section 249-A, Cr.P.C.
Due notice was given to the P.S.I., and arguments advanced by both the sides were heard.
In this case the only documents which connects the accused with the offence is the
recovery memo. vide which the Khusa is alleged to have been recovered from Javed lgbal
accused. This memo is attested by Ahmad Khan and Liagat Ali. The former has been
declared hostile and the evidence of the later, even if he supports the prosecution story will
not be of any avail to the prosecution. No ev1dence has been led in support of the remaining
part of the prosecution story, which fact does not Stand proved. As a matter of fact this is a
case of no evidence against the accused. The prosecution have failed to establish its case.
The accuses are, therefore acquitted under section 249-A, Cr.P.C. The case property be
returned to the owner."

However, this judgment has been interpreted by the respondent No.2 that it was not an honourable
acquittal and as such the appeal of the appellant was rejected,

X - :
8. Nevertheless, the law point has been settled by the-latest judgment of their Lordship of the
Supreme Court of Pakistan in the Civil Appeal No. 536 of 1980, Muhammad Sardar Khan v. Senior

Member (Establishment) Board of Revenue, Punjab, Lahore decided on 20-3-1985 reported as
1985 S C M R 1062. Their Lordships have clinched the law point by their following dictun:-

"We are, therefore, of the view that .the concept of honourable acquittal was unjustifiably
imported by the learned Tribunal in determining the question of the validity of the
appellant's removal from service. The reliance on this Court's judgment in Govemmcm ol
West Pakistan v. Mian Muhammad Hayat P L D 1976 S C 202, in so far as if’ Mrelated only to
the question of pay during period of suspension, was inapt and irrelevant. For the foregoing
reasons, this appeal is allowed with costs and the impugned order of appellant's removal
from service dated 19-4-1977, shall be set aside, with the result that the appellant shall be
re-instated in service with effect from the date the said order took effect.”

Respectfully following the ratio of the above judgment, [ am of the considered opinion that on the
particular facts of this case, the above quoted dictum of their Lordships is fully applicable in thc
present case as well. o

e

9. The upshot of the above discussion of the case is that the appeal is accepted. The impugned
orders are set aside and the appellant is re-instated in service from the date of his dismissal i.e.

3of4 10/29/2015 9:46 AM




Case Judgement hup://www.pakistanlawsite.com/ Lz:wO#line/ law/content21.asp?Ca...

%

| of 3

"

’

id

*
&

-

1985S C M R 1062

Present: Muhammad Haleem, C.J., Shafiur Rahman

Zaffar Hussain Mirza and Mian Burhanuddin Khan, JJ

MUHAMMAD SARDAR KHAN--Appellant - ”
Versus

SENIOR MEMBER (ESTABLISHMENT), BOARD OF REVENUE,

PUNJAB, LAHORE--Respondent

Civil Appeal No.536 of 1980, decided on 20th March, 1985. .

(On appeal from the judgment and order of the Punjab Service Tribunal, dated 15-2-1979, in Case
No.110 of 1978).

(a) Constitution of Pakistan (1973)--

---Art.212 (3)--Punjab Civil Servants (Efficiency and Discipline) Rules, 1975, .9(a)--Punjab Civil
Service Rules, Vol. I, Part I, r.7.3 (a)-Leave to appeal granted to examine gcontention that
r.9(a),Punjab Civil Service (Efficiency and Discipline) Rules, 1975 which sc.umd to have been
invoked in order to lay foundation for removal order passed against employee, was not attracted in
case, in view of fact that coviction and sentence awarded to employee were set aside in appeal by
High Court and r.7(3)(a), Civil Service Rules, Punjab, Vol. 1, Part | was wholly irrelevant in
circumstances of case.

(b) Civil Service Rules (Punjab)--

-==-Vol. 1, Part 1, r. 7 (3)a)--Correctness of order of removal of sefvice of civil
servant--Application of r. 7(3)(a)--Extent.

Rule 7(3)(a) of Civil Service Rules (Punjab) deals with question of pay and allowances to which a
civil servant would be entitled in case his suspension is subsequently held to have been

unjustifiable or not wholly justifiable, or when a civil servant is re-instated afier dismissal by
revising or appellate authority. Tt is with reference to extent of pay and allowances to which a civil
servant would be entitled in such situation with which rule clearly deals. It is not a rule dealing with
substantive ground on which a civil servant would be hable to be removed® from service.

Apparently, therefore, this rule could not be lifted out of context for purpose of making it basis of
penalty inflicted on a civil servant.

(¢) Punjab Civil Servants (Efficiency and Discipline) Rules, 1975—

---Rr.5, 6, 7, & 9--Powers of relevant authority to inflict penalty on accused civil servant in
disciphnary proceedings--Procedure elaboratcd--Order of removal proceeded upon basis of r. A
9--Sentence of accused, if set asnde and accused Oﬁ'lcer 1S acquitted, very basiston which such
~order of removal from’service stands, would dlsappear-Such order of removal, therefore, itself will i

be rendered ineffective and liable to be set a51de--Such void order of removal cannot be propped
up by any additional ground favormg removal, which would be against principles of natural justice ‘
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() Criminal triaf---

| ---- Acquittal --All acquittals are "honourable” and there can be no acquittals which may be said
to be "dishonourable".
d

All acquittals, even if these are based on benefit of doubt are honourable for the reason that the
prosceution has not succeeded to prove their cases against the accused on the strength of evidence
ol unimpeachable character. It may be noted that there are cases in which the judgmenis are
recorded on the basis of compromise between the parties and the accused are acquitied in
consequence thereof. What shall be the nature of such acquittals" All acquittals are certainly

& honourable. There can be no acquittals, which may be said to be dishonourable. The law has not
drawn any distinction between these types of acqmltdls
That term "acquittal" has -not been defined anywhere in the Criminal Procedure Code or under
some other law. [n such a situation, ordinary dictionary meaning of "acquittal" shall be pressed into
scrvice.
Mian Muhammad Shafa v. Secretary to Government of the Punjab, Population Weltare
Programme, Lahore and another 1994 PLC (C.S.) 693 ref.
Government of” West Pakistan through the Secretary, P.W.D., Lahore v. Mian Muhammad Hawl
PLD 1976 SC 202; Government of N-W.FP, v. [LA. Shenvam and another PLD 1)94 SC 72 and
Dictionary by Macmillan,
William ). Halsey/Editorial Director, ‘Macmillan Publishing Co., Inc. New York, Collier Macimitlan
Publishers London” rel.
{(¢) Words and phrases---
--—- Word "acquitial "---Connotation.
Abdul Kadir Khattak, Advocate Supreme Court with Muhammad Zahoor Qureshi Azad,
Advocate-on-Record for Appellant.
Haliz Awan, Advocate Supreme Court with Muhammad Zahoor Qu]cs hi Azad, Advocule-
on-Record (absent) for Respondents Nos. 1 and 2.
Respondent No. 3¢ Ex parle

3 Date of hearing: 2nd June, 1998.

JUDGMENT

: KAJA AFRASIAB KHAN, J.—--On 21st of August, 1989 at 4-40 p.m. a case under sceiion

: 302/34, P.P.C. was registered against Dr. Muhammad Islam and FFazal Haqqani on the staiement of
Muha mma(l Rahim with Police Station Katlang District Mardan for the murder of Sher Zamin. An
Addimonal Sessions Judge, Mardan, after recording the statement of the complainant, Muhammad
Rahim passed the following order on 9-6-1992:--

yl‘6 . : HIZ3072006 10:13 AM
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“Statement of the complainant has already been recorded and placed on file. He docs nol
charge the accused for the commission of the offence. In vicw of his statement, the learned
S.P.P.also pave statement that he wants-to withdraw ftom the prosecution against the
accused.

fn view of the above statements, no case stands against the accused, therefore, no charge i

e frained against them and they are discharged/acquitted from the charge levelled against
themn in the present case. They are on bail, their bail bonds stand cancelled and suretics
discharged. Case property, if any, be disposed of in accordance with law. File be consigned
alicr completion.”

[tis evident that the accused have been acquitted in the case. At the time of incident, the appellant
was posted as Veterinary Officer (Healthy (B-17), Incharge Veterinary Dispensary, Katlang District
Mardan. e was suspended from service with effect from 22nd of August, 1989 vide order dated
17-1-1990 because of his involvement in the aforesaid murder case. Nevertheless as pointed oul
above, he was acquitted of the murder charge by the trial Judge on 9th of June, 1992. On the
strength ol this order, the appellant moved an application on 29-6-1992 for his reinstatement in
service. On 7-4-1993, the competent Authority accepted the application” of the appellant and in
consequence thereof, reinstated him in service with effect from 22nd of August, 1989. The period
from 22nd of August, 1989 (o the date of his assumption of duly i.e. 18-4-1993 was treated as
extraordinary leave without pay. On 2nd of May, 1993, the appellant filed representation wgainst
the order datcd 7-4-1993 which was rejected by Secretary Food, Agriculture, Livestoek and
Cooperative Department, Peshawar on 19th of June, 1993. The appellant then filed appeal velore
the N-W.ILP. Service Tribunal praying for the payment of salary and allowances to him lor the said
period. This claim of the appellant was contested by the Government on the ground thut the
acquittal of the appellant was bascd on a compromise between the parties. This being the position,
acquittal of the appellant cannot be held to be honourable so as to entitle him to full pay and
allowances for the said period. The ‘Tribunal vide its decision, dated 24th of August. 1994
dismissed the appeal observing:--

“I'he cxpression 'honourably acquitted’ has not been defined in rules anywhere else. There
is no reference in the Code of Criminal Procedure, to the term "honourably acquitlal’, In the
ordinary sense 'honourable acquittal' would imply that the person concerned had been
accused ol the olfence maliciously and falsely and that alter his acquittal no biemish
whatsocver, attaches to him. In cases where the benefit of doubt is given to him or where
he is acquitted because the partics have compromised or because the parties on account of
some extraneous influence have resiled from their statements thea as held by the learned
Division Bench of the erstwhile High Court of West Pakistan Lahore Seat in casc reportes
as Sardar Ali Bhatti v. Pakistan (PLD 1961 Lah. 664) in spite of the acquittal of the person
concerned, cannot be declared to have been honourably acquitted.” This decision has been
upheld by the Hon'bie, Supreme Court of Pakistan in case reported as Government ol West
Pukistan through the Secretary, P.W.D. (Irrigation Branch), Lahore v. Mian Muhammad
Hayat (PLD 1976 SC 202). The appellant having becn acquilted on the bais_of
compromise with the complainant his acquittal cannot therefore be treated as honourable.
(Imphasis supplied underlined).

[t 15 for the revising authorily or appellate authority to form its opinion on the material
placed belore it, whether such a person has been honourably acquitted or not. [t is ieft 1o
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the absolute subjective discretion of the authority. This ‘Iribunal, therefore, dismiss the
appeal. Parties are left to bear their own costs. File be consigned to the record.”

[.cave o, appeal was granted by this Court on 14th of May, 1995.

2. Learned counsel appearing on behalf of the appellant submitted that the appellant was acquitied
and as such, was entitled to be given the pay alongwith allowances for the period he renained

] under suspension. This position was contested by the respondents by saying that as a muiter of
fact. there was a compromise between the appellant and the complainant. Tt could not be saidl that
tae appetlunt had been honourably acquitted. The learned Law Officer drew our attention 1o the
bail granting order, dated 16th of January, 1992 saying that an affidavit was given by the son of the
comiplainant that the parties had entered into a compromise.

3. Adter hearing the learned counsel for the parties and perusing the record, we arc inclined (o lold
that this is a case of acquittal purc and simple. The observation of the Criminal Court n the
aforesaid bail granting order is wholly immaterial for the purposes of acquittal or conviction of the
appeliant. It has time and again been said that the observations in the orders passed in buil
applications arc always tentative in nature and as such, cannot be used by the parlizs (or
conviction or acquittal of the accused. In fact, these bail orders are always treatcd o be
ton-exisient for the purposes ol trial of the accused. The above order in the bail application has,
therelore, o be ignored for all intents and purposes. The argument is thus repelled. The trial Judoe
in his order referred to above has unequivocally stated that the appellant has been acquitted ol the
charge. Needless Lo state that in all criminal matters, it is the bounden duty of the prosccution (o
establish its cases against the accused on the basis of reliable and credible evidence. 1n the case in
hand, the prosceution failed to produce any evidence against the appellant. The testimony ol the
star withess namely the complainant did not involve him in the commission of the crime. This was,
undoubtedly, a case of no cvidence on the face of it. The Law Officer is unable to show that the
parties have entered into a compromise. His simple word of' mouth was not enough to hold that the
purtics had entered into compromise. Even in the cases where benefit of doubt has been given 1o
the aecused, 1t cannot be said that the charge has been established by the prosccution. The accuscd
are Lo be treated as innocent unless it is proved on the basis of best possible evidence that they are
conneeted with the Commission of the crime and as such, deserve to be convicted to meel the cnds
ol justice. The doubt itself shall destroy the very basis of the prosecution case. In this view of the
matter. the accused shall be deemed to have honourably been acquitted even where the benelit of
doubt has been extended to them. In case of Mian Muhammad Shafa v. Secretary to Government
of the Punjab, Population Welfare Programme, Lahore and another (1994 PLC (C.S)) 693),
following observations were made:--

“Ihere is hardly any ambiguity in these provisions and they do not present any dilficulty.
We are inno doubt that the provisions of clause (a) arc atlracted by the facts on the wround
that the appellant was acquitied of the charge against him. Although, the department claims
that this was the result of benefit of doubt, we would hold that the acquittal is honourable
within the meaning of this rule. As a matter of fact, all acquittals are honourable and the
expression 'honourable acquittals' occurring in clause (a) seems to be superfluous and
vedundant. 1t is one of the most valuable principles of criminal jurisprudence that for a
judgment of conviction it is the duty of the prosecution to cstablish its case bevond all
reasonable doubt. I it fails 1o do so, the accused will be entitled to acquittal and such
acquittal will be honourable, cven if it is the result of a benefit of doubt, The expression -~
benelit of doubt' is only suggestive. of the fact that the prosecution has failed (o exoncrale
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itsell ol the duty of proving its case beyond all reasonable doubt.

In the present case, therefore, the appellant's acquittal of the charge of misconduct and his
consequential reinstatement in service entitled him to {ull pay and remuneration o (he
cntire period from 6-10-1980 to 12-2-1986 under F.R. .54(a) of the Rules. We hold that (he
provisions of [LR. 54(b) arc not relevant and that they could not have becn pressed into
service by the Department in deciding the matter."

We are inclined to uphold the above view inasmuch as all acquitials even if these are bascd on
benelit of doubt are honourable lor the reason that the prosecution has not succeeded 1o prove
their cases against the accused on the strength of evidence of unimpeachable character. 1t nay be
noted thut there are cases in which the judgments are recorded on the basis of compromise
between the partics and the accused are acquitted in consequence thercof. What shall ne the
nature o such acquittals? All acquitials are certainly honourable, There can be no acquitials,
which may be said io be dishonourable. The law has not drawn any distinction between these iyvpes
ol'acquiltals.

4. 132 that as it may, we hold that the appellant was acquitted because there was not an ioti ol
cvidence available on record against him. Learned counsel for the respondents relied upon the rule
laid down in Government of West Pakistan through the Sccretary, P.W.D., Lahorc v. Mian
Muhammad Hayat (PLID 1976 SC 202), wherein it was held that the acquittal of the accuscd had
Lo be honourable which would mean that the allegations were false, In our view, the above rule
sl not apply to this case for the reason that the appellant in this case was tried and for incl of
cvidenee, he was acquitted by the trial Court. In the referred casc, the accused, Muhammad | fayul
was never (ried uader any offence by any Criminal Court. It may also be noted that the provisions
ol I"R. 34(a) have been declared un-Islamic by the Shariat Appellate Bench of this Court vide
Governiment of N-W.IP. v [LA. Sherwani and another (PLD 1994 SC 72). In other words, the FLIL
S4{u) under which the appellant has been deprived of his pay and other financial benelits, dows not
exist on the statute book. It is admitled by the fearned counsel for the parties that term "acquitial”
has not been defined any where in the Criminal Procedure Code or under some other law. lu such
@ sitwation. ordinary dictionary meaning of "acquittal” shall be pressed into service. According 1
"Dictionary Macimillan,  William D, Halsey/Editorial Director, Macmillan Publishing Co.,
Incorporated New York, Collier Macmillan Publishers London" the words "acquit" and "acaitial”
mcan--

"acquil"--quitted, -quitling. v.t. 1 . to free or clear from an accusation or charge of crime;
declarce not guilty; exoncrate: The jury acquitted him after a short trial. 2. ‘To relicve or
release, as from a duty or obligation: to acquit him of responsibility. 3. To conduct
(onesclf); behave: The team acquitted itself well in its first game. (Old French aquiiter 10
set free. save, going back to Latin ad to + quietare to quict)"

acquittal' ' n. 1. a setting free from a criminal charge by a verdict or other legal proc ss. 2.
Act ol acquitting; being acquitted”.”

The appellant was acquitted by the trial Judge as alrcady pointed out above. It shall , theretore, be
presumed that the allegations levelled against him are baseless. [n consequence, he has not been
dectared guilty. In presence of above meaning of "acquittal" the appellant is held w have
committed no offence because the competent Criminal Court has freed/cleared him from an
accusation or charge of erime. The appellant is, therefore, entitled to the giant of arvears ol las pay

6 302006 1013 AM
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anch allowances in respect of the period he remained under suspension on the basis of registration
. Sy . ST ce b . '
of murder;case against him. This appeal succeeds and is allowed with no order as to costs.

B

M AM-TTSIS o B e '.‘j"'_'_AAppcal'all,ow'ed

TH30/2016 10:13 AM




- 12.01.2015 - R Appellantmth cbﬁ‘..nsealé;’ and Mr. Mir Faraz Khan,
' A A ‘Inspect;or A'(Lega,l) on behalf ,éf “respondents w1th Addl: AG
present. Written reply received on behalf of the respondents,
‘copy whereof is handed over to the learned counsel for the

a.ppellant for rejoinder.on 30.04.20185.

Chairman
-30.04.2015 Appellant in person and Addl: A.G for res'polnd‘en"cs present.

? SRR
' Rejoinder submitte'd. The appeal is assigned to D.B for final hearing for

129.10.2015. A
. ,‘\' ) [3
Chgfiman
L4
29.10.2015 ' Appellant with counsel and Mr. Mir Faraz Khan, Inspector

(Legal) alongwith Mr. Ziaullah, GP . for respondents present.

- Arguments could not be heard due to paucity of time, therefore

the case is adjourned to 7r é -/ A for arguments.

A

Member : Mekgber




S W mennfle

g; 13.06.2014 . Appellant with counsel present. Preliminary arguménté

‘heard and case file perused. Counsel for the appellant contended that -

the appellant has not been treated in accordance with Jaw/rules.
Against the original order dated 28.02.2014, he filed departmentél
appeal, which has been rejected on 10.04.2014, hence the presént
appeal on 28.04.2014. Counsel for the appellant contended that .
neither charge sheet, statement of allegation has been issued to the - -
appellant nor any regular enquiry has been conducted against the -
appellant. He further relﬁng_on the judgment of the Subréme Court
of Pakistan PLJ 2006 SC 921. Points raised at the Bar need -

consideration. The appeal is admitted to regular hearing subject to all
‘legal objections. The appellant is directed to dcposit the security

amount and process fee within 10 days. Thereafter, Notices be issued

to the respondents. To come up for written reply/comments on

. 11.09.2014.

(7 ‘ . 13.062014 - - This case be put before the Final Bench

T 09.20'15 4 ' | Counsel for the appellant and Mr. Mir Faraz Khan, Inspector
' ~ (legal) with Mr. Kabirullah Khattak, AAG for the respondents
present. Written reply has not been received, and réquest for further

time made on behalf of the respondents. To come up for writtey

reply/comments, _ngsitively, on 1%.01.20
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Form A

‘ FORM OF ORDER SHEET
| Court of __ |
Case No. 597 /2014
S.No. | Date of order “Order-or other préceedings with signature of judge or Magistrate
Proceedings '
1 2 3
1 ' ~28/04/2014 | The appeal of Mr. Shadman Hikmat pfesented today |
| by Mr. Shahzada Irfan Zia Advocate rﬁay be entered in the
Institution register and put" up to the Worthy Chairman for
preliminary hearing; \
REGISTRAR ™
.2

Thls case is entrusted to Prlmary Bench for prellmlnary




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

AL - ~ PESHAWAR
“E’;;:: ‘ S
Séwice Appeal No. S ﬂ’ 2 " /of2014
- . »Slhadman Hikmat Ex-Constable No. 724 | . ... Appellant
e - VERSUS
Erovincé of KPK through IGP & Others ... . o Respondents
INDEX
| Ser | Description of documents ' Annexures | Pages
1. . | Body of Appeal L | 1-5
2. | FIR No. 60 ‘ ‘A’ 6
3.~ | FIR No.61 ‘B’ 7
| 4. | Compromise in FIR No. 60 ‘C 8
. 5. | Bail Order , ‘ ‘D’ 9
'| 6. | Compromise in FIR No. 61 1 E 110
1 7. Bail Order ' ‘F’ 11
8. | Show Cause Notice . ‘G’ 12 l
9. | Reply to Show Cause Notice. ‘H’ . | 13-15
\ [ 10." | Impugned order dated 28.2.2014 ‘T 16
11. | Departmental Appeal -~ : ‘J 17
12. | Final Order dated 10.4.2014 ‘K’ 18
'13. | Vakalat Nama 19
10, (ol

Appellant

Through:

(Shahzada Irfan Zia)
. ' . Advocate
Dated: 28 704.2014 13-C, Haroon Mansmn
- - Khyber Bazar, Peshawar
Cell # 0300-9345297
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I BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
AL | PESHAWAR

..
,,,,,

- Service Appeal No. i @% /0f2014

. Shadman Hikmat Ex-Constable No. 724
. Son of Hikmat Ali Khan, resident of - S
Shahbaz Azmat Khel Tehsil & District Bannu... ... Appellant

.

VERSUS
Lo Province of Khyber Pakhtlinkhwa
: through Inspector General of Police/
- Provincial Police Officer,
~ Khyber Pakhtunkhwa, Peshawar.
2 Regional Police Officer, Bannu Region, Bannu.

S e 3, District Police Officer, Bannu. .. ' Respondents

APPEAL  UNDER SECTION 4 OF KHYBER
. PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974
~ AGAINST THE IMPUGNED ORDER DATED 28.2.2014
WHEREBY THE APPELLANT HAS BEEN DISMISSED
' FROM SERVICE BY RESPONDENT NO.3 AND HIS
 DEPARTMENTAL  APPEAL  AGAINST  THE
- . _IMPUGNED ORDER DATED 2822014 WAS
" REJECTED BY RESPONDENT NO.2 VIDE ORDER
sw@®  DATED 1042014

Respectfully Sheweth:

FACTS OF THE CASE.

1..  Succinctly the facts which formed the back ground of this case are that

' thev appellant while serving as Constable, two FIRs No. 60 and 61 were



¢

registered against h1m under Sectlon 382 PPC at Police Statlon City

- Bannu. (Annex: A&B).

That the appellant was arrested by the local Police and sent to the ] ail.
Subsequently compromise was effected between the appellant/accused

and both the complainants and resultantly on the basis of said

' compromlse the appellant was released on bail in both the Crlmmal

 cases by learned Magistrate. (Annex C, D, E&F)

That on 21.2.2014 a Show Cause Notice was served upon the appellant

while he was behind the jail, which he properly replied but respondent
~ No.3 refused to entertain reply of the appellant and hurriedly passed the

impugned order dated 28.2.2014, whereby he dismissed the appellant

from service on the charge of registration of criminal cases against the

| appellant (Annex G, H&I).

- That feehng aggrieved the appellant filed his' departmental appeal
~ before respondent NO.2 and vindicated his plea and position but to his

~utter dismay that his departmental appeal was rejected by respondent

No.2 vide order dated 10.4.2014. (Annex: J&K), hence the present

appeal is being filed inter alia on the following grounds:-

~ GROUNDS:

a.  That in both the FIRs the appellant has falsely been implicated
| arld, therefore, the cemplainants effected comprornises with the

'. appellant and in the compr Zomise deeds the complainants ctearly
stated that they charged the appellan,t/accu.sed merely on
euspicion. On the basis of these compromises the appeﬂant has
already been released on bail by the Criminal Courts. In this

scenario the impugned order dated 28.2.2014 seems to be



unjustified, even pre-mature, passed without any plausible

reéason.

- That there is no cavil to the proposition that mere allegation of

. commission of an offence’ against a person and registration of

FIR in respect of certain offence against him, would not ipso

facto make him guilty of commission of such offence. The

department is under legal obligation to wait for verdict of
criminal Court in the criminal case against the Government

Servant, before dismissing him from service.

That the Honourable Supreme Court of Paklstan held tlme and

again that unless crlmlnal case is de01ded finally, the presumption

_is, that accused facing the charge of criminal nature is an

innocent person. Reliance is placed on fhe judgment reported as

/

NLR 2004 Supreme Court Page 19.

That the impugned order was passed on 28.2.2014, but it has

-been glven retrospective effect 1. €. 18.2. 2014 which is 1l]egal and

agamst the Judgments of the superlor Courts wherem it 1s

categorically held ‘that no penalty could be imposed with

~ retrospective effect, thus the impugned order is void abinitio even

against the Constitution of Islamic Republic of Pakistan, 1973.

_That it is settled law that in cases where factual controversy is
~involved, in such like cases regular inquiry is required to be

) | conducted. Dispensation of regular inquiry in such cases would



) ~ defeat the ends of ]ustlce Case of the appellant is of regular

' rnqulry in accordance with Rules 5&6 of the Police Rules 1975,

The department altogether, 1gnored the requirement of relevant

law and passed the impugned order hurriedly in a haphazard

- manner in clear violation of principles of natural justice. It is

worthwhile to mention here that in cases where department

imposes major penalty, initiation of Regular Inquiry - is

~ mandatory.

That the departmental proceedings were conducted against the

appellant in absentia, while he was in custody and an exparte

decision was taken by the authorities by adopting summary

. procedure and no chance of personal hearing was afforded to the

appellant, hence he was condemned unheard.

- That the 1mpugned order dated 28.2.2014 is 111ega1 void and

- against the instruction provided in Khyber Pakhtunkhwa Esta-

Code, even in violation of relevant provisions of Police Rules

1975, therefore, not .sustaina-ble under the law.

,. That the appellant was. appeinted as Constable on 19.1.2013
‘naving only one year service at his credit and he is only 22 years
~ young boy, therefore, the penalty awarded to him is very harsh

- which will destroy future of the appellant.

Tlrat the FIRs were lodged against the appellant on

misconception and misunderstanding, which was subsequently



- proved, When the complainants entered into compromise and

stated on Oath that the entire action was taken on mere suspicion.

J- That the appellant was neither served with Charge Sheet nor final
Show Cause Notice, therefore, he could not vindicate his plea and
position effectively, hence the entire proceedings are smoke

screen and appears to be pre-determined decision.

k. - That the appellént seeks permission of this Honourable Tribunal

to offer further grounds at the timeaérguments.

| In view: ef the aforesaid facts and 'cifcutristences of the case it is,
therefore, hﬁmblypratyed that the impugned order dated 28.2.2014 passed by
i‘espondent No.3 and final order dated 10.4.2014 passed by respondent No.2
y -may gracmusly be set aside being illegal and void, directing the respondents to

' re-mstate the appellant into service w1th all back benefits.

Any other relief though not specifically asked for to which the appellant

. is entitled in the circumstances of the case may also be granted to the

T appellant.A . | - | ‘_ yub)u ,

Appellant

 Through: /"\&ﬁ
| roug \K(}
(Shahzada Irfan Zia)

Advocate, Peshawar.

. CERTIFICATE:

-

. Certified that as per instructions of my client, no such Service
- - on behalf of the appellant has earlier been filed in this Honorable Trib n

- on the subJect matter.
Advocate (M
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' ORDER-03: " Z,. c 2
22.02.2014 // / UQ (/p - O/”L S ‘
C f- SPP for the: f)l.dlC present Counsel for for the accuaed/?etltloner
present Compla'nant present in person. Record received,
Accuscd/l’etltlone: namely Riaz alias Arif son of Afsar Ali
resident of Mohallah Jehaxueb Bannu City & Slladman Khan son .
of Hikmat Ullah 1’e51dent of Shahbaz Azmat Khel sttt. .,Bannu ST
seek their post arrest bail in case FIR No. 60 dated 18. 02 2014 L
© U/Sec: 382 PPCat PS City Bannu. v ; .
‘ L Arguments hcard andrecord perused S :‘ R
L P e Perusal of the record reveals that the occurrernce took place -
‘ at 19:30 hrs in nig hunnc 17/02/2014, while report was lod;,cd on-
the next date against p;csent accused No doubt recovery has been

. -_-c-l;- ;'1"‘ s

RS RIS

Py

A
"

;’ ' ... . affected from the accused /peutxoners, however, . they have been'.
i L charged after considerable delay of about 20 hrs Consullauon &
iﬂ g “deliberation on part-of complainant could not ruled out. Moreover,
g&fa e statement of complamant on stamp paper/affidavit in. respect of
'ﬁ:’: C ¢ " tinnocence of accused/petitioners has brought the case in amb:t of
£ , L . L fuxthermqmry T STRTEE ]
EOR T . In view of above s;ated facté, the petition in hand is accepted R
. and accused/petitioners are reléased on bail subject to tmmshmg of - I f
: bail bonds to the tune; of Rs. 200,000/- (Two Lac Rupées) each ?
i' with two local and rel;ab‘e sureties each in the like amount to the i
i .« satisfaction of this court. Copy of this "order Le d on
. f. " judicial/police file. o ’
' Requls\tloned record be returned to the quart r conc ned —
File be consigned to RR after its compilation. v :
Announced .. . :
22.02.2014 L AN | .
o jM-VI/MOD,J'?c{mm;z.. : o
b ‘ :’ : ,
| | i ‘
. ‘g | g . |
L. R L) 15 i T WE@ S e
o i 1 Date of Présiantdiion oprplzcatunI_'-’ : o
24 ’ o 3. Do of Seceipt of the fiieLaa 2 7{ Coplrmg Agi«n@ " ‘ :
L ’ ) tml of Fresentation of CopyLQ.j‘_ ”:{__ - WA o Court Ban o . -?. :
l 5. Date of Detivery of Copy_ {10 ";: ! 4_,__1 l 0-> (7 = . o o !
! 1 5. No.of Copic os | words ) - 1.___,' K '
?‘31 |' 1 Ordinary Fee _ } e : . ' ) . :
el 2. Urgenl Fee -l o ,f} - - ; BT
Shl - 9. Towl Fee ‘ L, l}_ e oL e A
| st o oyt M 4 .
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. The instant bail application submited through counse!, Be cnlc:cd in-

‘ - : . " A- ' V‘ , , .
)’Jr Q(p (/!C/ :AL///’}‘L .
ORDER no‘L / / P _ ,.

. .
' .

the relevant register, Counsel Jor accuy

sed/petitioners, compLumnt in pcrson c&
APP for the state in attendance, ‘ _ : o

2. Record av uklbic and

vhile the complaumnt has b
with the aceused parly and for thj

au,umcms heard,
clleeted (,omplomlsc s he submluul

i L.

compromisce deed.

3. On perusal of the record and

arguments ol the counsels thc m tanl
petition ON FRESH GROUND for post arrest bail of the

namely Rm/ Khan und Shadm:

accuscd/pctmonc

ﬂ
man in case FIR No, 6] dated 18 02 2014
- registered for offence U/S 382 l’I’C

'u PS Cnly stands admxtted on
I(nlo\wng groundS'- '

a.- [‘Iml today (.omphmam

appeared before lhc courl. and;
1

and to" this effect his statc.mcnt rc<.01d¢.d‘
aced on f'Ie lhcrc,fore
the aceused/petitioner at lhl.s :,m”c "

b.

\ubmlttcd compromisé 4ieed

overleafl afﬁduvit and pl

ri:

RRAE |
its benefits c.\tendcd o}
el

Regs udmg_, the ou.um.mc the case of'

Z!CCUSC(VpL.tlt]Onelb 1s that' B
of further i mquuy :

. Ay thc peulton 1s allowed and the

in the instant casc \llb_j(,(,l lo qunshln"

i
3
EN
accuscd/pentloner be relcasud on baxl :
J
R5.80,000/- with two local

of" surcties bonds m thc sum 0!

and lCIl'IblL sureties cqch in the hkc amoum lo thc i

Vl
. . §
sabisfiaction of his vourt. Copy ol this mdu be p!accd on lile. R(.qul:allrom.d,g

P \/ 'l- .
record be returned to the qQuarter concerned. File * pe consigned to RR dftCl“ll‘i 1.

completion and compilation,

. Nacernullah KKk n Ladoan
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SHOW CAUSE NOTICE : ’ "
= LAUSE NOTICE , .
‘hercas you Constable Shadman H:kmat No 724 while posted at Pollro )
Line ﬁar’.nu vere found mvolvcd/chamed in two . cases e FIR No.60 and 61 dated
10.02.2014 /s 382P0C ps Cuy Bannu, As per eport of SP/Inv: Bannu MemO' No. 391 ;
daicd 20.02.2014 the stolen artlc[es/property in the above mentioned cases havo hecn ,
recovered, Voo \
You are therefore found vuxlxy of grave misconduct and have made youraelf
Habie Lo the penaities specified'in Rule 04 of the POllCC‘ Rules 1975 ‘ )
And wheregs in exerctse of tie powers under the Rules § (3) (b, c) of Pohce . ;
Rules 1975, | am satisfied that sufficient eridence is avallable against you warrantmg to oo \i
dispense with proper depc.rtmental mqutry ! : Lﬁ
Now, therefore the undersmncd as a competent authority call upon you o -'5;: \
through this notice to explain why the major Penalty of dismissal from service should not, : ' }
be Imposed upon you, - | ‘
Your reply must be received within 07 days of rece:pt of this Not:ce famnr-
which it will he presunied that you have no durou.e Lo offer and in that Case ¢x- parte-
action shatl be taken against vou, \ i
| . ; i
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ORDER - (Awex i T ).

1. Snow cause rotice was issued to constable Shad Man No.724 when he was caught red. Qé)

handed thh a snatched mobile phone by owner of that mobile phone in a shop in

vse) . Bannu City. Tnstead of JleUfy ng the possession of the stolen plc»perty, the“accused

. constable started quarrellm&, with the victim and hence his invol vement in a mobile
snatching gmtr was unearthed duwm_ pldxmmary probe by the SIIO Clty

L 2. A criminat case was accordmgly registered against the accused oonstable v1de FIR

No.60 and 61 dated 18.3.2014 u/s 382 PPC PS City Bannu. The accused constable was

arrested and is now in JLIdlCldi lockup.

3. Sincc there 13 no need -of proper and lcnuthy departmental pxoccedmgb, as thc.
misconduct. of acting as a robber in Police uniform i 1s vstabhqhed tfercfor(, summary
procéedi-ngs as provided under Police Rules ((umndcd vide NWFP g &,uclte 27 January
1976) is adoptﬂd A show causc notice was served upon him on2] 2. ”014 whlch he
duly received ltut did not bother to reply till this.day(28.2, 2014). .

4. .1, Mohdmmdd Iqbal, DPO lhannu as competent aurhor:tv have come to tl’e
conciusmn that retention of “such robbers .in police department will defame this
disciplined force and major ptil‘li.‘%hlﬁ(‘ﬂt of dismissal from service is lhmcfom 1mpospd
upon the accused police officer Constable Shad Man No.724. Th1s order wil} take
effect from 18 2.2014, the date of his mvolvcment in the robbery case.

5. Order announced today i.e 28.2.2014 in absentia as the constable is in judicial lockup

Bannu

Eim%‘ .\s y 7 *cf}

{ \/Ioh‘xmm.td Igbal)
" District Police Ofﬁcer,

.- - n [ ‘ ' ' ‘ Bannu
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“\_  POLICE DEPARTMENT.

ORDER

F—
L

. This order cf the undefﬁigﬁed will dispose of departmental
appeal submltted by Ex: constable Shadman No. /24 for set asxdmo the order, passed
by DPO/Bannu vide OB No. 206 dated 28- O? -2014.

The said appeal was referred to DPO/ Bannnu  for
- comments. DPO/Bannu submitted his romments vrde his office memo No. 4940 dated
03-04- 2014 '

Oon receipt of h1s plea, comments of DPO/ Bannu and his

ervice record the Lnderswned scrutinized the whole -enquiry file leading to his .
‘ dismissal and it was found that a{legatlons have been proved beyond an icta of doubt
by caught red handedly. Being a stigma on the face of the force, he does not deserve

to find his way back to the ‘organization whose hlstcry is reﬂect with tremendous
sacrifices ' ‘

Keepmg in view the above, , | SAJID ALl KHAN Regional

Police Ofﬂcer Bannu RQE]OD Bannu in exercise of the powers vested in me unde;

Police Rules 1975 hereby file the mstdnt appeal with immediate effect.
Order announced. oo : \’ . .

- (Sajid Ali Khan)PSP
egional Police Officer,
Bannu Region, Bannu

No.. /o2& /EC, dated Bannu the /& / ‘/f /2014, ‘ P
Copy to:- , B /
. : / ’
R o The District Police Officer, Bannu along with service record containihg

- departmental proceeding file for mformatlon and neceséary actlon"\'/v/ r
- to his office memo: No 4940 dated 03- Ol‘ =114

{ "

J
R

. :
. A,

&Ag/l/)\/ :%ﬁ( ' | ‘ - (Sajld Alvkhan)psp

_—— Regional Police Of icer,

e

| o _ %Bannu Region, Bannu
I"Q} /’V\/{ g ,M;gv 2;3’/‘) \?ﬁ,\ ‘// o

/)/2% -
Gufery
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{E _' 22 sc . HABIB BANKL/ L'I‘D v. GHULAM MUSTAFA KHAWQ (1"3 ) : ;,.._‘2'0'551_.__:

e L L., (Soived Sesad Aghhad J) TV T SRR (Saiyed Saeéd Ashhad, J.) - “ <

‘,:';j:'_),\.. e im i S L P N-PIPTE SRS S N ;-'--“-“* SN WY S et S ST
& . t's semce thus could not, have been termmatéd 'ﬂTnbunal havmg exercnsed its dlscretlop Judlcmusly and* ptopelly,
{k ‘ l\:,fhx;it: 112:u§1egsp$x‘ncause nonce callmg upon hlS expL.natnonT '8 I I" mterference in such exercise of discretion was not warranted.*J: i -
.jt . _n,, boldmgofreqmsntemqmry R TR R R ,4, [P 926](3 *1(9?1 BT ae ¥ . , . ,!Pp 927 &928]D E "¢
.+ Gi) Service Tribunal Act, 1973 (LXX of 19733 wen ‘;i;. 24 o004 PLC (CS) 809, 2004 PLC (C.5) 802, PLD 2001 G 176, 2004 SCMR 145;
i § . er's contorgee@e] -gHir 1994 SCMR 22322003 PLC (CS) 796 and 2004 SCMR 145, ref.

X3 ----S 9 A--Constitution of Pakistan (1973), Art. 212 Petition 0

e < that -when impugned Judgment was announced, Servicé Tribunal’ hadm‘ : Mr. Shahid Anwar Bajwe, ASC & Mr. Ahmad Ullah Faruqi, AOR for
.+ '~ ceased to have jurisdiction in ‘as much as by that-date petmoner‘lﬁm § 3 Pef.ltlonef : .

,.'; "after completion of privatization process had been handed over to new g g ;. MI‘ Suleman Habib- ulla.h, AOR for Respondent c L it

i -"2.2 - .. gwner-.-Contention now being raised was not available to petmoner at the 5 Dat 6 of heanng 10.10.2005. ° . e

g = time -when .appeal was argued before Service Tribunal, therefore, i . PP
g fo Tribunal could not have considered and dilated upon the same wh:lcl(; has . ORDER o ,

1 ‘ * been raised before Supreme Court for the first Ume afl’ egt;:}?erle; eco‘*{t‘j‘ Saiyed Saeed Ashhad, J.--This petition for leave to appeal has
g, raise such contention in its petition for leave to appe h .as meI:-e facte;l 'been filed by petitioner Bank assailing the judgment dated 12.3.2004 of the
b7, otherwise would be of no help to petitioner m'as n}u:ransfer/sale Gt m'(i q'li‘ederal Service Tribunal, (hertinafter referred to as the "Tribunal®) in
K-> privatization of Nationalized Institutions by way Lt)e rty would ot b;%,‘? Yappeal No. 1472(K)/1998 whereby the Tribunal has set aside the order of
§ =" - controlling shares by Federal Government to private pa ed with st of &, k.‘termmat.lon of the respondent and reinstated him in service with full
b sufficient to oust junsdlctnon of Service Tribunal to proceed wi " cas:_? *‘l“ﬁl“éﬂétél‘)' and other consequentizl benefis. )
employees of such institution, as at the time of filing eppeal before ize
! 'rl Service Tribunal he was civil servant as per terms of S.2-A of Semeel .} 2. Facts requisite for disposal of this petition are that respondent

14was employed as Senior Executive Vice President in Habib Bank Limited.
*+He was involved in some criminal charges for which an FIR was registered
end he was arrested therein. As a result of his arrest which prolonged on
&wonnt of dismissal of his bail applications he could not perform his duties
Xon the post held by him. The petitioner Bank after observing that the post
2 €0l not be kept vacant for an indefinite period is it was not known when he
awould be enlarged on bail or released from the charges leveled against him
.Land further that on account of his involvement in criminal acts they had lost
,;fmth and confidence in him, thus constrzints on the patt of the management
Ffrom’” allowmg to occupy a very senior and confidential position terminated
nhls services with immediate effect in pursuance of Clause 15 of the Habib
Bank Limited (Staff) Service Rules, 1931 on three months pay in lieu of
uohce

& :,L‘ 3. The respondent submitted his representations legal notices etc

vbut the petitioner Bank did not redress the grievance of the respondent on

ﬂ,le glound that his termination was s;mphc:te: and further that his service
;}_‘ch the bank was governed by the prizciple of master and servant which
! gave ample power to the peuuoner Bank to remove/terminate an employee
aﬁgr serving of notice or pay in Lieu thereof and there was no requirement of
Viding opportunity of personal hearing.

. Tribunal Act, 1973--Subsequent development would not deprive or stnp}(

sireh civil servant of his status and the same would have no e.dve;)seg ;gle:l\w
on his pendmg appeal. [ {.‘f “‘,:

ervice Tnbunal Act 1873 (LXX of 1973)-- o

% 2-A--Civil Servant--TermmatIon of respondents service on the ground [
that criminal case was registered against him and he was arresbe(: sy
charge of criminal offence--Legality--Mere allegation of com'mssnfon omnm; -
offence against a person and registration of F.LR. in respect 0 cessmfg
offence against him would not ipso facto make him guilty of commi d?
of such offence--Such person would continue to enjoy presump:ftii o

" innocence until convicted by a Court of competent junsd.lctlonl l;ed~
proper-trial with opportunity to defend himself of allegations e‘;;ehad
against him--Removal of respondent on the ground that responden rde'rj
Jost faith, confidence and trust of competent Authority being xllegal o

was not be sustamable in law. f[P
(iv) Servwe Tnbunal Act, 1973 (LXX of 1973)-- __'__‘_}‘

-8, 2A--Consmuuon of Pakistan (1973), Art. 212 (3)--Limitation Acéo(z
of 1908), Ss. 5 & 14--Appeal against termination of service-- anlmbuml ‘
Condonation of delay, assailed--Delay was condoned by Service Trlf *{

3% 4. As the petitioner Bank feiled to redress has grievance the

after minute and detailed examination of facts and circumsiances 0 cﬂ-;' _
grounds advanced by respondent for delay and pronouncement ma efo\"g #espondent approached High Court of Siadh by filing Constitutional Petition

Supreme Court in a large number of cases laying down pnnclples § i'0der Article 199 of the Constirution of Islamic Republic of Pakistan. This
condonanon of delay in filing appeals and apphcabons etc-- Se § betition was dismissed after incorporaiion of Section 2-A in the Service
UK . : , iflﬂbuna]s Act, 1973 (hereinafter referred as the "Act’). It will be
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924SC. HABIBBANKLITD. v. GHULAM MUSTAFA KHAIRATI
v (Saiyed Saeed Ashhad, J.) a .
advanmgéous to reproduce the observations of the High Court "egaydi i

condonation of delay in filing appeal before the Tribunal as under: -~ ‘2GS ’

"The petitioner, apart from the dvailable pleas, would be free {3%)
apply for condonation of delay under Section 5 of the Limitation A&
for the reason that the petitioner has beea pursuing his petitioy ¥
diligently and in good faith.”

5. The order of the High Court was challenged by responden‘t.bef'o
this Court by way of CPLA No. 52 of 1998. The CPLA was dismissed. vie
order dated 4.6.1998 upholding the order of the High Court to the effect tha{\
the Tribunal would have the sole jurisdiction to proceed with the case of the
respondent after incorporation of Section 2-A in the Act. Consequently
respondent filed appeal under Section 6 of the Act on 4.4.1998. *

6. The petitioner objected to the maintainability of appeal 'befqrg
Tribunal on the ground of limitation. The Tribunal after minute-a
thorough examination of the provisions of Section 5 of the Limitation

and taking into consideration the facts and circumstances of the case; 3

condoned the delay by placing reliance on the pronouncements of this Cour
laying down the principles for condonation of delay. -

7. Fecling aggrieved and dis-satisfied with the impugned judgment §
the petitioner Bank filed this petition for leave to appeal. . S ¢«

.k

8. We have heard the angurhents of Mr. Shahid Anwar Ba]
Jearned ASC on behalf of petitioner and Mr. Suleman Habibullah'lgam.pfl_

AOR for respondent. - :
.9, Mr. Shahid Anwar Bajwa in support of the petiu’on' raised‘:,tp‘.é'
following three contentions,-- o "'.{-; §

(i) that on 12.3.2004 when the judgment was announced,, the §
Tribunal had ceased to have jurisdiction to proceed with-tbe,
case of the respondent inasmuch as by that date the petitioner
Bank after completion of privatization process had been hgn,ﬂe@
over to Agha Khan Foundation as they had acquired 51,,%
interest in the.petitioner Bank whereafter it could not be‘_sg}§ 3
that the Bank was being run controlled and wnanaged by)ﬂ"? ;
Federal Government thus depriving the respondent of\'}}_le_
status of civil servants as per Section 2-A of the Act. ’

(i) that the petitioner on account of his involvemen-t in crifninﬂl-
acts and offences of serious nature for which FIR No. 98 of 1

dated 26.12.1994 was registered by FiA under Sections 161/ 1.52.4 1

PPC read with Section 5(2) of Prevention of Corruption Actf ¢
of 1947) was found to be dishonest unreliable, unscrugg“!}ls
‘and tricky person becoming unfit for' employment 1B &,

: ’006 _ HABIBBANKLTD.V. GHULAM MUSTAFA KHAIRATI
. T (Saiyed Saced Ashhad, J.) *~

R R

institution like a Bank were utmost trust respect g:'redibility and
honesty is required leaving no option with the Bank but to
termineie his services ; and. . .

. (iii) that the Tribunal had erred in condoning the delay in filing the
¥, appeal by the respondent as no cogent plausible and satisfactory
ground had been advanced by the respondent for the delay in
filing the appeal and tne Tribunal had aced in an arbitrary and
fanciful manner in condoning the delay. : ’

;) .
SR 10. Mr. Suleman Habibullah, learned AOR appearing on behalf of

" respondént on the cther hand supported the judgment of the Tribunal and
submitted that the Tribunal had considered each and every aspect of the
case in condoning the delay and minutely examined all the contentions of the
counsel for the parties, as well as relevant provisions of the law applicable to
the facts and circumstances of the case relating to the rights liabilities and
obligations of the parties.

11. Relative to the first contention raised by Mr. Shahid Anwar

. Bgjwa it is to be otserved, that this contention was not available to the

petitioner at the time when the appeal was argued before the Tribunal
therefore, the Trtbunal could not have considered and dilated upon the
contention which hes been raised for the first time today. The petitioner did
. not even raise this ground in their petition for leave to appeal filed by them
% in this Court: Even ctherwise raising of this plea or ground before us would

M “be of no help to the petitioner in view of the judgment of a larger Bench of

this Court in Civil Petitions Nos. 204 to 240, 247, 248-K/2004 and 198-K/05
(Manzoor Ali and cthers vs. United Bank Ltd. and another) holding that

¥ mere fact of privatization of Nationalized Institution by way of transfer/sale
B+ of its controlling share by the Federal Government to a private party would

) 1ot be sufficient to cust the jurisdiction of the Service Tribunal to proceed
with the case of an employee of such institution as at the time of filing of the
" appeal before the Tribunal he was civil servant as provided by Section 2-A of
. the Act and a subsequent development would not deprive or strip such civil
. servant of -his status as civil servant would have no adverse effect on the
 pending appeal. This contention is therefore decided against the petitioner.

_ - 12 Taking into consideration the second contention advanced by
Mr. Shahid Bajwa it may be observed that il is « settled principle of law that
mere allegation of ccmmission of an offence against a person and registration

® “of FIR in respect of a certain offence or move than one offence against such

person would not izpso facto make him guilty of commission of such offence
and he would contizue to enjoy the presumption of innocence untit convicted
by a Court of compszient jurisdiction after a proper trial with opportunity o
defend himself on the allegations levelled against him. In the present case
“ the petitioner had acted with utmost huny and hot haste for which no

. SC92

+ Plausible explanaticn was provided by them either before the Tribunal or by

0 —'I"-“'l'
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- in support of removal/termination was that' the post occupled

‘Removal of the respondent under clause 15 of the Rules on the ground that

"| but the fact is that the law of Master and Servant had ceased to be applicable

HABIB BANK LTD. v. GHULAM \iuSTAFA'Kn'AmATi i
, ..' e e — (SmyedSaeedAshhad J) e

—— s

Mr. Shahld Bajwa whlle arguing this petition-in this Court What was W
by &
respondent was of Senior Executive Vice President, which could not be’ thi
vacant for a long period and that on account of the criminal 8¢t/offe"
committed by him he had lost faith confidence and trust of the °°mPeien{*-'
authonty for holding such a senior appointment. Both the grounds advan
by Mr. Shahid Bajwa do not appear to carry weight. As regards\uu
contention that the post could not be kept vacant for long period. It may tg* "
be observed that it could have been filled in by posting another officergx"
additional ‘charge of the post could have been given to another officerit)’, 3
such time the respondent’s cese had been decided by a competent Cougge.
However, in case of conviction he would have lost his job. The petl’tlghet
could have instituted departmental proceedings against the respondent for
his alleged criminal acts under their service rules known as Habib’ Bank !
Limited (Staff) Service Rules, 1981 (hereafter referred to the Rules) 3

respondent had lost faith, confidence and trust of the competent anthonty 1
was an illegal order which in the garb of termination ‘simplicter was in efféet.
by way of punishment for the alleged crimiral acts of respondent which were
sub-judice before a competent Court and which subsequent were found to be

‘baseless and false. Before the quashment of the FIR and pendency;of the

criminal case the petitioner could have initizted departmental proceedingsias®
the criminal case and the deparimental proceedings are entirely different nqt
being co-extensive nor inter-connected. Even after acquittal of lespondentm :
criminal tria), departmental proceedings could have been instituted as the
departmental proceedings are concerned with the service discipline, 'good
conduct, integrity and efficiency of the employees. For the above reliance is
placed on the case of Syed Muhemmad Igbal Ja[u us. Registrar, Lahore ngh
Court, (2004 PLC (C.S.) 809): A F
' & 4
BRER Admittedly at the time when action of termination was, taktén'-
against the respondent the petitioner bank was being managed, run and'
controlled by the Federal Government and though at that time the. exact
status of the employees of the Nationalized Banks could not be determined

as the petitioner bank was no longer a privately managed bank and further.
that the employees of the petitioner bank hzd been given certain gum'antees
and sanction under the Banks (Nationalization) Act, 1974. It is alsoian
admitted fact that Sertice Rules for the petitioner employees had been:
framed and were in existence. The compeient authority of the respondent .
bank thus had no power to terminate the services of the respondent without
issuing show-cause notice to the respondent, calling upon his explanation
and holding an inquiry, if so required, inio the allegations. The compete«ﬁ

] dkcussmg the ambit of the-discretionary power of the Tribunal relative to

authority thus acted not only in contravention of the provnslons of law

HABIB BANK LTD. v. GHULAM MUSTAFA KHATRATI™ SC927
(Salyed Saeed Ashhad J. ) g

. =

ting t0 the removal dlsmlssal and fermination of the employees of a
,.uonﬂllled bank but also violated the provisions of natural justice according
which no 0:2 can be condemned without ‘providing him an opportunity of .
endmg himself. Such order could not be said to be a legal valnd and proper
a-der- The fact that the Service Rules in e_xlstence in the Petitioner’s Bank .
@ not have statutory backing would not give unlimited unfettered and

‘ " shsolute power to the Petitioner to .ignore the same and to deprive the

mpondent of his right of access to natural. justice. If any authority is -
required in support of the above proportion the same are available from the
]ngment.s in the cases of (i) Arshad Jamal vs. N.-W.F.P. Forest Development
Corporation and others (2004 PLC (C.S.) 802), (i) The Managing Director,
Sui Southern Gas Co. Ltd. Versus Saleem Mustafa Shaikh and others (PLD
901 SC 176) (iii) Managing Director, Sui Southern Gas Company Limited,
Karachi vs. Ghulam Abbas and others (2003 PLC (CS) 796); (iv) Nazakat Ali
w' WAPDA through Manager and others (2004 SCMR 145) and (v) Anisa
Rehman vs. P.LA.C. (1994 SCMR 2232).

14. With regard to the contention that the Tribunal had erred in
.ondoning the delay on the ground that no plausible satisfactory and
mfficient ground was advanced by respondent for condonation of delay in
fling the appeal. It may be stated that delay was condoned by the Tribunal
after a minute and detailed examination of the facts and circumstances of the
ast"the grounds advanced by the respondent for the delay and the
pronouncements made by this Court in a large number of cases Jaying down
the principles for condonation or otherwise of the delay in filing appeals and
ipplications-etc. The Tribunal while condoning the delay did not commit any
Hegality or matenial irregularity or acted arbitrarily or against the settled
pinciples governing condonation of delay which would compel this Court to
inle'r_fere with the exercise of discretion. In a large number of the cases this
Court has pronounced that when discretion of condoning the delay in filing
4 appeal has been legally judiciously and properly exercised then same is
bet required to be interfered with. Reference may be made to the case of
Hnnagmg Director, Sui Southern Gas Company Limited, Karachi vs.
Gflulam Abbas and others (2003 PLC (CS) 796) wherein this Court while

tondonation of delay observed as under:

"Besides above reference, decision of the cases, on merits have
always been encouraged instead of non-suiting this litigants for
technical reasons including on limitation. In this behalf good number
of precedents can be cited where question of limitation was
+ considered sympathetically after taking into consideration the
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relevant fzcts. Reliance is placed on the cases of Muhammad Yos 398
v. Pakistcn Petroleum Limited and another (2000 SCMR. gg{) 3

Messrs Pckistan State Oil Company Limited v. Muhammad Tgj;

Khan and others (PLD 2001 SC 980), Teekam Das M. Hasyj _

Executive Engineer, WAPDA vs. Chairman, WAPDA' (2002 SCMR iy

142). There are application from the appellant but no interference = 2R

S was made by this Court on the premises that Service Tribunal hy

) passed order in exerdse of its discretionary powers. In this hehs

reference may be made to the case of WAPDA v. Muhammad Khali{

(1991 SCMR 1765). Relevant para therefrom reads as under thus: 3¢

"......hs regards the question that no application for condonatiof 8

of deay had been filed by the respondent, the matter being ong 44

) of the discretion the finding of the Tribunal cannot be set asidge* 8

' on a iechnicality alone....” : <

3 In the case of Nazakat Ali vs. WAPDA through Manager and others (2004°

SCMR 145) this Court made the following observations:-- R
B

= ..It hardly needs any clucidation that sufficiency of cause of -

condonation of delay being question of fact is within the exclusive - £

jurisdictica of learned Federal Service Tribunal and once 'thé“’?

discretion concerning condonation of delay was exercised judiciously &

by the Service Tribural it cannot be disturbed by this Court without "3

any

fortified by the dictum laid down in Syed Ali Hasan Rizvi v. Islamic &8

Republic of Pakistan (1986 SCMR 1086), Muhammad Azhar Khanv. 73 3

Service Tribunal Islamabad (1975 SCMR 262), Water and Power "

Developmsnt Authority v. Abdur Rashid Dar (1990 SCMR 1513) asid &

‘ Sher Bahzdur v. Government N:W.F.P. (1990 SCMR 1519). i

The conclusion arrived at by the learned Federal Service Tn'bunal;. .
being striztly in conconance of law and being well-based does not, 3§
warrant eny interference. The petition being meritless is disgnise{i %

16. For the foregoing facts, discussion and reasons this petition f?’ .‘ .
leave to appeal is found to be without any substance. Accordingly it 153
dismissed and leave to appeal is refpsed. )

(Aziz Ahmad Tarzr)

.

. 9006 -

justification which is lacking in this case. In this regard we are 3 -

ot
v and leave refused. . e A
. |Perusal of the relevant portion of the judgment of the Tribunal dmlin_g.wi_ﬂ}‘ ;.
", ¢ | this issue leaves zo doubt tht it had decided this issue after athorough and -3
«= | very minute exarination of the facts circumstances and the relevant cast.. g8~
| This the exercise of discretion does not require to be interfered with, s

Suo MoTu CASE (CUTTING DOWN OF TREES IN JEHANGIR sc,92§ :
<" -+ *"PARK SADDAR; KARACHI) ™" - '

(Iftikhar Muhammad Chawdhry, C.J.-
" PLJ 2006 SC 929

"[Original Jurisdiction) L

T

ERS

present: IFTIKHAR MUHAMMAD CHAUDHRY, CdJ. MAIN SHAKIRULLAH JAN &
: . SYED JAMSHED ALl JJ. .

SUO MOTU CASE’

(CUTTING DOWN OF TREES IN JEHANGIR PARK, .
‘ SADDAR, KARACHI) '

Suo Motu Case No. 3 of 2006. decided on 5.4.2006.

-

Suo Motu Notice--~ )

. Construction of Multi-Storied Car Parking Plaza--Explanation by
representative of City District Government--Jurisdiction of District
Government--In view of the order of Supreme Court and objections
raised by non-governmental organizatiohs, the City District Government
decided to drop the project for construction of car parking plaza--
Representative stated that the park was being utilized specified year as a
public place, therefore, City District Government had no lawful authority
{o convert same for commercial purpose--Held: Although project has
been abandoned for the reasons mentioned in statement hut City District
Government is restrained to convert same in future Lo any other usce save

_in accordance with law--City District Government was directed to restore
the status of- public park and develop accordingly. [Pp.930.& 931} A& B

Mr. Naeem-ur-Rehman, A_SC for Applicant.

M7s. Naheeda Mehboob Elahi. Dy. A.G. Mr. Manzoor Ahmed. EDO
(Law), City Government, Karachi on Court’s Notice. .

Date of hearing : 5.4.2006.
ORDER .

in pursuance of notice dated 27.3.2006. Manzoor Ahmed, EDO

" .(Law) City Government, Karachi appeared and filed following statement on

behalf of City District Government, Karachi.

“The City District Government has already wriiten Letter to the
Chief Seccretary, Government of Sindh. Copy of the same produced
herewith annexure "A". However. CDGK hasdropped the project for
construction of Parking facility on a portion of Jehangir Park due to
seriou’s reservations from the NGOs.” .

9 The above statement is accompanied by another letter feopy of

which has been endorsed to the Chief Secretary Sindh by the City District”
Government, Karachi). Contents thereof are also reproduced lucrpinbclow:--

-
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BEFORE THE SERVICE TRﬁ?ﬁNAL KHYBER PAKHTUN KHWA PESHAWAR
Appeal No. 594/2014.

Shadman Hikmat Ex-Constable No.724,
Son of Hikmat Ali Khan resident of
Shahbaz Azmat Khel Tehsil & District Bannu. (Appellant)

VERSUS
(1) Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

(2) Reyional Police Officer Bannu Region, Bannu.
(3) District Police Officer Bannu. (Respondents)

PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTS No.1, 2 & 3,

Respectfully Sheweth:

PRELIMINARY OBJECTIONS:

1) That the appellant has approached the Honourable Tribunal with unclean
hands

2) That the appellant is estopped to file the appeal due to his own conduct.

3) ° That the appeal is bad due to mis-joinder and non-joinder of necessary
parties. '

4) That the appellant has concealed the material facts from the Honourable
Tribunal.

S) That the appeal of appcllant is not maintainable in its present form.

6) That the appellant has no cause of action.

OBJECTIONS ON FACTS

(1) Pertains to record. The accused is directly charged in the said FIR

and the stolen/snatched articles were recovered from his possession.

(2) Preliminary inquiry through SHO City was conducted wherein it was,
established that the appellant was the active member of mobile.
snatching gang. The investigating officer has also held responsible
the accused for the offence in the report under 173 CrPC. Police is a
disciplined force and keeping such person in police force would get )
bad name for police and police will lose public trust as police is the .
force which protect public property and lives.

(3) Incorrect. Keeping in view serious allegations of theft summery
proceeding under Police Rules 1975 was initiated and show-cause
notice upon the appellant was served on 21.02.2014 but he failed to
submit reply till 28.02.2014. Thereafter a legal and valid order was
passed against the appellant. o

(4) Pertains to record the departmental appeal of the appellant was :
found unsatisfactory, bascless and rightly rejected on merit. '

OBJECTIONS ON GROUNDS.

A. Inéorrect. In both the FIRs the appellant was directly charged and he
was caught red handed with a snatched mobile phone. Being a

servant of discipline force he was the active member of mobile
snatching gang as evident from the preliminary inquiry SHO City
and charge-sheet under section 173 CrPC. In the departmental probe
the charges have been fully established. Further proceedings in
criminal court and departmental proceedings both are different and
can run side by side.




B.

Incorrect. Criminal prét'c'eédihg and departmental probe can not be
preceded jointly as per the verdict of Superior Courts. The offence is
of maral turpitude which 1is . absolutely established during
preliminary probe and investigation. The inquify report enclosed as
annexure “&’ »

Incorrect. As explained‘in preceding para.

Incorrect. The:order is legal and in accordance with law and based
on facts. B

Incorrect. The appellant was dealt under Police Rules 1975. keeping
in view the solid documentary proof, the appellant was proceeded
under summery proceeding by issuing show-cause notice etc.
Incorrect. All the codal formalities were observed during summery
proceeding. '

. Incorrect. The orders of respondents are legal, based on facts,

justice and in accordance with law.

Incoriéct. The appellant was appointed as Constable on 19.02.2013
and during probation period, he has committed serious offence of
moral turpitude. .

Incorrect. FIRs were l-odged against the appellant by the private
complainants._ddnvder section 154 CrPC duly signed by them under the

-law and the appellant was caught red handed with a stolen article

=

which is an ample proof for departmental action.
Incorrect. As stated above, after preliminary inquiry, summery
proceeding under Police Rules 1975 followed by a show-cause was
initiated against the appellant but he willfully did not bother to
reply.
That the respondents may be allowed to add or advance any other
grounds during the hearing of appeal.
Pra'y'{"er:

In view of the above facts and stated reasons, the appeal of
appellant is devoid of legal force, may kindly be dismissed with
costs.

Provincial ¢
Khyber Pakht hwa,/Peshawar
(Respondent No.1)

(7, -

Regional Poliée Officer,
Bannu Region, Bannu.
(Respondent No.2)

District éolice Officer,

Bannu.
(Respondent No.3)
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUN KHWA PESHAWAR
' « . Appeal No.594/2014.

Shadman Hikmat Ex-Constable No.724,
Son of Hikmat Ali Khan resident of -
Shahbaz Azmat Khel Tehsil & District Bannu. : (Appellant)

VERSUS

1) Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2) Regional Police Officer Bannu Region, Bannu
3) District Police Officer Bannu (Respondents)

COUNTER AFFIDAVIT

We, do hereby solemnly affirm and declare that the contents of the attached
comments are true and correct to the best of our knowledge and belief and nothing has been

" with held or concealed from this Honorable Tribunal.

Khyber, Pakhtankhwa, Peshawar
%e/ts/pondent No./ﬁ

' i

e Depon/
- ' Regional policel|Officer
Bannu Region, Bannu

{(Respondent No.2)

.- Y

(Deponent)
District Police Officer,
Bannu
(Respondent No.3)




BEFORE THE SERVICE T RIBUNAL KHYBER PAKHTUN KHWA PESHAWAR

Anneal No. 594/2014.

Shadman Hikmat Ex-Constable No.724,
Son of Hikmat Ali Khan resident of
Shahbaz Azmat Khel Tehsil & District Bannu. (Appeliant)

VERSUS

1) Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2) Regional Police Officer Bannu Region, Bannu
3) District Police Officer Bannu (Respondents)

AUTHORITY LETTER.
Mr. Mir Faraz Khan Inspector Legal Bannu is hereby authorized to appear before
The Service Tribunal Khyber Pakhtunkhwa Peshawar on behalf of the undersigned in the

above cited case.

He is authorized to submit and sign all documents pertaining to the present appeal.

-
Provincial W

Khyber Pakhtuitkhwa, Peshé?v;\

,nggfpondent No.1)”

Reglonal Police”Of
Bannu Reg:on, Banhnu.
(Resppndent No.2)

District éol:!ce Officer,

Bannu.
(Respondent No.3)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
"IN RE: Service Appeal No. 594 /0f2014
Shadman Hikmat -~ ...VERSUS...  Provincial Police Officer etc

REJOINDER OF THE APPELLANT.

Respectfully Sheweth:

" REPLY OF OBJECTIONS:

1-2. That the appellant approached the Trlbunal wrth clean hands and wrth :

a bonaﬁde clalm hence objections are untenable.

All the necessary and proper  parties have been 1mp1eaded in, the

3

< appeal therefore the objectron is untenable.
\

4

 the objection is untenable.

- 5-6. That the appeal of the appellant is malntalnable and he has a legal

“cause of action and’ Vahd locus-stand1
-ON FACTS:

Para-1. -Incorrect and misleading. Nothing was recovered from the

possess1on of the appellant and criminal/trial Court already

‘ dlscharged/acqmtted the appellant in the alleged FIRs. The »

statement of respondents is false and based on malafide.

Incorrect. No material fact has been concealed by the appellant, hence

* Para-2. ~ Incorrect. An exparte so called inquiry is conducted, which has *

no value in the eye of law. Nothing was proved ‘against the

 appellant and the complainant charge‘d" :'t'h‘e appellant mere on

suspicion, therefore, he effected Compromise with the'appellant. '

and the appellant was released on bail from the Criminal Court.

It is essential to mention that the trial Court has already

T



P-2

discharged the. appelﬁla'n't iﬁr‘bgi‘th the cases. (Annexure R/1 &
R/2). ’ B R

Para-3. - Incorrect The reply of Show Cause Notice was #not entertained
‘ by the authonty and hurriedly passed the impugned orders. The
action of competent authority is not legal and a defeat of truth

and justice.

Para-4. Incorrect. The departrnental appeal of the appellant was well

founded and reasonable but went unheeded.

ON GROUNDS:
AtoK.

‘. Incorrect. All the groands-tak'en in the appeal are legal
and the reply of the respondents ié irrelevant and it seems that “
they are quite alien trelevant law and rules. The eo'rrrplainarlt |

- - . already effected Compromiee with the appellant and the Trial
Court already discharged the appellant in both the FIRs/cases. |

It is settled principlé of law that where charges in
criminal and departmental proceedlngs are the same acquittal
in criminal case of the. accused entitled him for reinstatement
into service. In the light of above principle' the appellartt 1s

e_ntitled for reinstatement into service.

It i is, therefore humbly prayed that the relief may kindly be granted as'.
prayed for in the appeal. '

Through:

 Dated:350.04.2015

AFFIDAVIT
"-—-_________.'-'-’-‘
| odeh,
T &hadman Hikmat aPPeIIM'E h;h; ;4? :‘:‘ ‘g
declare o eath thot :Z‘f:“{f; the R |
Lyve an :
S aT;a:Vemo\ belief and noxing: Py
of M3 Know O ol From the court. S

hag ‘:een Conc
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darkness” which means that the accused were charged only on the basis of

suspicion as no definite source for their involvement was ever disclosed.

He also stated that “I have got no objection if all the accused are acquitted

in the instant casc and also not interested in further prosecution of the
acensed. - - '
Therefore, keeping in view the above referred circumstances
there is no proépeét of conviction of accused in the instant case. Hence, the
accused lacing (rial arc hereby L[i\(,h.!l&,(,(.i [rom the charges leveled against
them. Accused are on bail. Their sureties stand cancelled and discharged

“[rom linbilitics of bail bonds.

-

Case property(if any) be disposed off as per law after expiry of

appeal/revision. Case (ile be consigned to RR after completion.

Announced : . _ ,/

. o l
24-10-2014 -~ o -4

Naeemullah Khan Jadoon
Judicial Magistrate-11, Bannu
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APP for the state present. .Accused on bail alongwith their g
| {
counsel. Complainant in person present. _ i
Accused Ham'iyun Khan, Shadman and Riaz alias Atif have been
’ booked in case FIR No.60 dated 18-02-2014 U/S 382 PPC PS City.

On availability of complamant his statement recorded as PW- 1.

:=35‘:“}'$"'Thereafter, counsel for accused advanced arguments for discharge of}:
‘\\'?.‘"- > B R . L

accused.

| . ) Arguments heard and record perused.

,-~ H uh ‘ m

Perusal of record‘reveals that complainant/PW-1 stated in hlS /9-

N "”// -7 5
i{' o ' Cross exmnnahon that “That he comd not identify the accused due to pltch .
. — i
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}/ \ PP toP—lhc, state— pxesent Accuscd on bail alongwith their
el du | |

)
counscl Complams%\t—m person’ present.

Accused IIamayun Khan, Shadman and Rmz alias Arif have been

booked In case FIR No.6! dated 18- 02-2014 U/S 382 PPC PS City. : !

On availability of compl'un'mt his statement recorded as PW-1.

 thereafter, counsel for accused moved section 249- A Cr.PC appiiczuion. '

Arguments heard andxccoxdpelused : oo o A

Perusal of record reveals that complam'ml/PW I st
cross. examination that “Th

ated in his

3
{
{
'

at he could not identify the accused due 1o pitch

daxkness” which means that the accused were chalned only on the basis of

susplmon as no deﬁnlte source for their mvolvement was ever disclosed.

He also stated that I have got no objection if all the accused are acqmtlui

et ———

in the instant case and

e ——— e — 2t BB

albo not interested in [LIIlhOI pnosecutlon of the
accused. :
- Therefore keeping in view the above lcfcucd cncumstanccs

b . there is no prospect of conviction of accused in (he ; mstant case. Ihncc the

" accused facing trial are hereby dischar oed from the char ges leveled

them. Accused are on bail. Their sureties stand cancelled and discharged
from liabilities of bail bonds, ‘ )

against

Case property (if any) be disposed off

as per law after expiry of
appeal/revision. Case file be conswncd to RR

aiter completion,

Announced S : -/ - iadasa
ihen <nehs
24- 10- 2014 l\-'\“?"}\‘\‘ s ipteaia-th
Nagodig ﬁijan Jadoon

o - - Judicial Maustmlg I1. Bannu
4 ' G2 '

Rzgistratlon No...........................m.( 5 .
4 t uuu\.nul\d-h'l! .
o Dxde of Prozoniation of aapllcan .
o a Lole iR Toanive of the FHB’% .W-ﬁ::? A].T&STED
: RO zu»_. RORLRIN

e nlen af the upﬁfnfﬁ%ﬁ)

_ B, ~*0 7 ie oS A
N R Y

'3 - B ".,:f..‘.."i'.'-}“_'u‘c-wx,..,/n.%utnucnf-""’-ﬂ) L(Jl“’" \,»..3u!= aninu
. 25 WL

1

(2. 7t 7%

— ot
o € .exe
UL Y Ye Wi iaiisooescsanaocoocacs
[ TelRa . Y wiNsaiisoo

Totz! ;'\"E,,-_n-.nrw-ﬂ-/‘l"'

. . N N a
Slgnatura o eplos |\

Py




-}‘r * . : Q‘Q : : ' \z
e - I

A
;///‘ B ’ :
| @WULZ/W/W O”f//fc/w uw Wil

) : : %//d/‘/;
Q/)’ 'y 6)/0")0(0,\//6—‘)) N

P .
L-u/ w_//é/m ;,—/4//// wa (,_}9

g: Z9. aoggy{/4£7¢wi,/(ijycitjﬂ;/éwéy?>ﬂ’
| d@/ﬁ/@/ﬂj/%@

——

vind

5//

Vj/@!é///)bo) @/’(// ///f(JW W@b/a
-ﬂWQ:/%/’éiafﬁuﬂ/cij/y/jcxfﬂ()@naﬂ
L%Vch;f ¢’é)GQH<:/07/¢//' é/cy/(7>/ﬂ//><7ﬁﬂ

| . ATTESTED 7
, / - /. .47 | ﬁ

G ,
b I 2— ~——~/L—~—7L -

(/m f ﬁ%"”

AL b /L . . ‘ [i



.![1‘ S -. | : 2
E‘ .&.».V-’_J _ @

B - U/%Jm"/ uwu»

bov ﬁjga i /8..7/..”’ .é’-w”.

/

| 0/ 298 S g/u/o,z,)_,/;,) il
| 'ic/(éz,a' |

4;—¢1%¢'CFQ/JLAbQ/mngZQC?/QZmLr:/,l;/

—

=

SRy A VR

! Q,/,/C/éu/////u;&///éff/éaf/’%/‘p

A | - //w"/‘”’/ // o .

/ U P .
"'o) /é'/d/“(»‘o"’@"‘//é/é//b—"‘(/“ﬂ - -{/ f

f&o/

L .
//ﬂ s u—»// h é// /4’////// W s f"/ -
~;/ffwu,aﬂ/ I

R 247/1 /’/’///' //dém/ : g/,,/ < |

cL | . ' ‘_5'/ /
L o f”Wl{ -2 R

/m, ¥ ‘Z Z: r o,JZ« 06/'1'/6//" S P

Jf/ ' ATTESTED » ok
éj} i ,Lfégiﬁfgéy - - | |

/L — C;’U

Bt o AP § v



- KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No.___ 2043 /ST Dated _6 /12/ 2016

To :
The D.P.O Bannu,
~Government of Khyber Pakhtunkhwa,

Peshawar.
Subject: - JUDGMENT

I am directed to forward herewitlh a certified copy' of Judgement dated
30.11.2016 passed by this Tribunal on the above subject for strict compliance. = ..

"Encl: As above P \\ A ,
' REGISTRAR K

. 'KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR. -



