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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR.

SERVICE APPEAL NO. 597/2014

Date of institution ... 28.04.2014 
Date of judgment . 30.11.2016i..

Shadman Hikmat Ex-Constable No. 724
S/0 Hikmat Ali Khan, I
R/0 Shahbaz Azmat Khel Tehsil & District Bannu.

(Appellant)

VERSUS

1. Province of Khyber Pakhtunkhwa through Inspector General of Police/ 
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

2. Regional Police Officer, Bannu Region, Bannu.
3. District Police Officer, Bannu.

(Respondents)

APPEAL UNDER SECTION-4 OF THE! KHYBER PAKHTUNKHWA SERVICE 
TRIBUNAL ACT. 1974 AGAINST THE IMPUGNED ORDER DATED 28.02.2014 
WHEREBY THE APPELLANT WAS I DISMISSED FROM SERVICE BY 
RESPONDENT NO. 3 AND HIS DEPARTMENTAL APPEAL AGAINST THE 
IMPUGNED ORDER DATED 28.02.2014 WAS RE.TECTED BY RESPONDENT NO. 
2 VIDE ORDER DATED 10.04.2014. I

Mr. Shahzada Irfan Zia, Advocate. 
Mr./Ziaullah, Government Pleader

For appellant. 
For respondents.

MR. ABDUL LATIF 
MR. PIR BAKHSH SHAH

.. MEMBER (EXECUTIVE) 
.. MEMBER (JUDICIAL)

• JUDGMENT

ABDUL LATIF. MEMBER:- Fadts giving rise to the instant appeal are that 

the appellant while serving as Constable, two pIRs No. 60 and 61 were registered against 

him under section-382 PPC at Police Station City Bannu. That the appellant was arrested 

by the local police and sent to jail, subsequently compromise was effected between the 

appellant/accused and both the complainants and resultantly on the basis of said
I

compromise the appellant was released on bail in both the criminal case by learned
• f

Magistrate. That on 21.02.2014 a show-cause riotice was served upon the appellant while
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he was behind the jail, which he properly replied but respondent No. 3 refused to entertain 

reply of the appellant and hurriedly passed the impugned order dated 28.02.2014 whereby 

the appellant was dismissed from service on the charge of registration of criminal cases 

against him. That feeling aggrieved the appellant filed departmental appeal which was 

rejected vide order dated 10.04.2014 and hence the instant service appeal with a prayer that 

on acceptance of this appeal the impugned order dated 28.02.2014 and final order dated 

10.04.2014 may be set-aside being illegal arid void and directing the respondents to 

reinstate the appellant into service with all back benefits.

The learned counsel for the appellant ^gued that the appellant had been falsely 

implicated in two FIRs wherein the complainarits effected compromise with the appellant 

and on the basis of the said compromises the appellant had been released on bail by the 

criminal court. He stated that in the said scenario the impugned order dated 28.02.2014 

unjustified, even pre-mature and passed without plausible reason. He further argued that 

the department was under legal obligation to I wait for the outcome of the case in the 

criminal court before passing the impugned order of dismissal from service adding further 

that the august Supreme Court of Pakistan held tiine and again that till the criminal 

was decided finally it was presumed that the accused facing a criminal charge was 

considered as innocent person placing relian'ce on judgment reported as NLR 2004 

(Supreme Court) page-90. He further contended that impugned order was passed on 

28.02.2014 but was given retrospective effect from 18.02.2014 which was illegal and 

against the judgments of the superior court addirig further that the ’impugned order was void 

ab-initio and against the Constitution of Islamic Republic of Pakistan, 1973. He further

argued that in cases where factual controversies were involved, holding of regular inquiry
!■

was must adding that in the instant case proceedings were conducted against the appellant 

in absentia while he was in police custody and ex-parte decision taken by the authority by 

adopting summery procedure hence impugned order was illegal, void and against the rules. 

He prayed that on acceptance of this appeal |the impugned order dated 28.02.2014 by 

respondent 3 and the final order dated 10.04.20l4 passed by respondent No. 2 may be set- 

aside and directing the respondents to reinstate the appellant in service with all back

2.
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benefits. He relied on case laws 1985 SCMR 1062, PLJ 2003 (S.C) 92, 2012 SCMR 165
X'

and 1998 SCMR 1993.

The learned Government Pleader resisted the appeal and argued that the appellant 

was involved in two FIRs and recovery was made from him adding further that he was not
j

acquitted but was only discharged on the basis of compromise. He further argued that 

acquittal in a criminal case would have no bearing on departmental proceedings and added
■ I

that there were a number of judgments of this Tribunal where in-spite of acquittal in 

criminal cases decision on the basis of departmental proceedings were upheld by this

3.

Tribunal and stated that both criminal and dep'artraental proceedings could be conducted

independent of each other. He prayed that the appeal being devoid of any merits may be 

dismissed as proper show-cause notice was served on the appellant before passing of the

impugned order. He relied on 2006 SCMR 554.

Arguments of learned counsels for the parties heard and record perused.

From perusal of the record, it transpired that the appellant was proceeded against on 

the basis of his involvement in FIRs No. 60 and 61 dated 17.02.2014 under section-382 

PPC where he was released/acquitted under 249-A on 24.10.2014. He was dismissed from 

service vide impugned order dated 28.02.2014 after issuance of a show-cause notice dated

21.02.2014. The record reveals that instead of conducting a formal/regular inquiry and
j

giving the appellant full opportunity of defence against the charges, summary procedure

was adopted before passing of the impugned I order of dismissal of the appellant from
, I •

service. The impugned order also reveals that tl^e same was given retrospective effect from

18.02.2014. Moreover the proceedings were conducted and completed in the absence of the
\

appellant who was then behind the bar and outcome of the criminal case was then awaited. 

In the above scenario of the case, the Tribunal is of the considered view that legal 

procedure was not adopted before passing the impugned order and opportunity of fair trial 

was not provided to the appellant before condemning him. In the circumstances, the 

Tribunal is constrained to interfere in the case ty setting-aside the impugned orders dated 

28.02.2014 and 10.04:2014 and reinstating the appellant in service leaving the respondents 

at liberty to conduct de-novo inquiry against tlie appellant as per law/rules. The de-novo

4.
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inquiry shall be completed within a period of t^o months of the receipt of this judgment 

and the appellant shall be provided full opportunity of defence. The intervening period

since his dismissal from service shall be decidjed in the light of outcome of the de-novo

inquiry. The appeal is decided' in the above terms. Parties are left to bear their own costs.

File be consigned to the record room.

ANNOUNCED
30.11.2016

(ABOTL LATIF) 
MEMBER

(P^SaiSS^AH)
MEMBER
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None present for appellant. Mr. Muhammad Jan, GP for 

respondents present. Dud to non-availability of learned counsel for the 

appellant as well as learned Member (Executive) is on leave therefore, 

case is adjourned to ^ 7 ^ for argunhents.

07.04.2016

1-

IN^mber

\

Counsel for the ^appellant and Mr. Yaqoob Khan, Naib
j ' , ■! 1

Court alongwith Mr. Ziaullah, GP for the respondents present.'
28.07.2016

Learned counsel for the appellant requested for adjournment. Request 

accepted. To come up for arguments on before D.B.

(/V
Member! Member

)

Counsel for. the appellant and. Mr. Asghm". Ali, .^Head. Constable 

alongwith Mr. Ziaullah, Govenpient Pleader for respondents present. 
Arguments heard and record perused.

• f

Vide our detailed judgment of today placed on file, this appeal is 

disposed of as per the said detailed!judgment. Parties are left to bear their

30.11.2016

own
costs. File be consigned to the 

ANNOUNCED

■41' I-
(ASnULLATIF)

MEMBER

30.11.20^1 V 'jr
(PIR BAKHSH SHAH) 

MEMBER
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BEFORE KHYBER PAKHTUNtCHWA SERVICE TRIBUNAL.
PESHAWAR.

SERVICE APPEAL NO. 597/2014

Date of institution = 28.04.2014 
Date of judgment 30.11.2016j...

Shadman Hikmat Ex-Constable No. 724 ^
S/0 Hikmat Ali Khan, I
R/0 Shahbaz Azmat Khel Tehsil & District Bannu.

(Appellant)

VERSUS

1. Province of Khyber Pakhtunkhwa through Inspector General of Police/ 
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

2. Regional Police Officer, Bannu Region, Baniiu.
3. District Police Officer, Bannu. !

(Respondents)

APPEAL UNDER SECtlON-4 OF THE! KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT. 1974 AGAINST THE IMPUGNED ORDER DATED 28.02.2014
WHEREBY THE APPELLANT WAS; DISMISSED FROM SERVICE BY
RESPONDENT NO. 3 AND HIS DEPARTMENTAL APPEAL AGAINST THE
IMPUGNED ORDER DATED 28.02.2014 WAS REJECTED BY RESPONDENT NO.
2 VIDE ORDER DATED 10.04.2014.

Mr. Shahzada Irfan Zia, Advocate. 
Mr. Ziaullah, Government Pleader

For appellant. 
For respondents.

MR. ABDUL LATIF 
MR. PIR BAKHSH SHAH

MEMBER (EXECUTIVE) 
MEMBER (JUDICIAL)

JUDGMENT

Facts giving rise to the instant appeal are that
I

the appellant while serving as Constable, two FIRs No. 60 and 61 were registered against
I'

I . ' i

him under section-382 PPC at Police Station City Bannu. That the appellant was arrested
' I

by the local police and sent to jail, subsequently compromise was effected between the 

appellant/accused and both the complainants and resultantly on the basis of said 

compromise the appellant was released on bdl in both the criminal case by learned 

Magistrate. That on 21.02.2014 a show-cause notice was served upon the appellant while

ABDUL LATIF. MEMBER:-
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ground taken in the representation may please be considered as. an
integral part of this appeal ( Copy of the Representation and order 

are attached as Annexure “ E” j “F” respectively)

That the appellant feeling Aggrieved from the above orders hence, 
filling this appeal on the fol

\ .

owing amongst other grounds inter aliam
GROUNDS:

That both the impugned orders of the respondents are illegal, 
unlawful, without authority, based

• a.

on mala fide intention, 
against the nature jusJce, violative of the Constitution and L-«V'

Service Law and equally with out jurisdiction, iicncc 

.are liable to be set aside in the.best interest of justice.
Uic samem

W:-
i
i

b. That both the impugned rorders passed by respondent 
much harsh, without aiy evidence -based

are very

8I"<! on surmises & 
conjectures and is equally ..against-the principle of natural

t?--' ' ■ 
• ■

justice.
t ;
r.'

That respondent No. 3 fiasc. not taken into consideration the *,.
detail and plausible reply

1;..

to the charge sheet but brushed aside 

if without any reason and grounds'. Furthermore
>>
K.'

respondent K-

No. 2 has not adopted

departmiental appeal/ representation thus the impugned orders ■ ' 

. are nullity in the eyes of la

proper procedure for disposal of

r-
w and are liable to be set aside.

d. Jhat the whole; departmental Tile against appellant has been 

prepared in violation of lav^ and rules as the enquiry officer has 

based his finding on assessment and speculations. The findings 

have not been based 

and cogent evidence.

K-.-Tr

und reasons and any solid, materialon sc .'-.t

Is• •
mm m

That the allegation leveled 

without any proof and c 

leveled against appellant is

e. against the appellant are baseless, 
□gent evidence and the allegation 

based on malafide intention and

i: .

V.ri

If'" are
concocted one. No proper Opportunity of personal hearing has 

been provided to appellant.
V.
■if

The enquiry officer has not adopted 

proper procedure nor any statement of any witness is recorded 

. in presence of appellant nor he has been provided 

opportunity of cross examination of any witness.
any

mr: ■
mi ■-
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he was behind the jail, which he properly replied but respondent No. 3 refused to entertain 

reply of the appellant and hurriedly passed the impugned order dated 28.02.2014 whereby 

the appellant was dismissed from service on the charge of registration of criminal 

against him. That feeling aggrieved the appellant filed departmental appeal which 

rejected vide order dated 10.04.2014 and hence the instant service appeal with a prayer that 

on acceptance of this appeal the impugned order dated 28.02.2014 and final order dated

10.04.2014 may be set-aside being illegal arid void and directing the respondents to
)

reinstate the appellant into service with all back benefits.I

The learned counsel for the appellant argued that the appellant had been falsely
i

implicated in two FIRs wherein the complainants effected compromise with the appellant
I

and on the basis of the said compromises the appellant had been released on bail by the 

criminal court. He stated that in the said scenario the impugned order dated 28.02.2014

unjustified, even pre-mature and passed without plausible reason. He further argued that
I

the department was under legal obligation to! wait for the outcome of the case in the 

criminal court before passing the impugned order of dismissal from service adding further
' I

that the august Supreme Court of Pakistan held time and again that till the criminal case 

decided finally it was presumed that the accused facing a criminal charge was considered 

as, innocent person placing reliance on judgment reported as NLR 2004 (Supreme Court)
« ' i

page-90. He further contended that impugned;order was passed on 28.02.2014 but was 

given retrospective effect from 18.02.2014 which was illegal and against the judgments of 

the superior court adding further that the impugned order was void ab-initio and against the 

Constitution of Islamic Republic, of Pakistan, 1^73. He further argued that in cases where 

factual controversies were involved, holding of tegular inquiry was must adding that in the
j

instant case proceedings were conducted agains't the appellant in absentia while he was in 

police custody and ex-parte decision taken by. the authority by adopting 

procedure hence impugned order was illegal, vo'id and against the rules. He prayed that 

acceptance of this appeal the. impugned order dated 28.02.2014 by respondent 3 and the 

final order dated 10.04.2014 passed by respondent No. 2 may be set-aside and directing the

cases
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...;,ile posted, as SHO at Police Stat.on
, corrupt practices, and

adversely reflected on his 

defined in rule 2(i'n)
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.•!'Police lU-.ies 1975.
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.,han, wa.s charge sheeted vide this office 

..ainst departmeotally through Mr: M.an 

, submitted his r.nd.ugs
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in
In this connection AS'.* Ayiib 

IS and also proceeded
who after fulfld'.:'-? r.ea:ssary process

r^7/LB dated 29.04.2015. as

*

dated 01.04.2015

O.il i:>S?/X.cgal Mardan.
his office endorsement l o:.

I
'vt

;
•I- i;

it;rsigned vide^
-urblished against him and reoommended him for Punishment.-.r '|«v uni c;*\ !

ir\- officer and -uc: TTcen 05*
with the finair;gs of enauir> ^

,,„icc with immediate effect, mexerctseo.
I ■' The undersigned agreed

me under the above quoted rtd....

I
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respondents to reinstate the appellant in service with all back benefits. He relied on case 

laws 1985 SCMR 1062, PLJ 2003 (S.C) 92, 2012 SCMR 165 and 1998 SCMR 1993.

The learned Government Pleader resisted the appeal and argued that the appellant
[

was involved in two FIRs and recovery was made from him adding frirther that he was not

acquitted but was only discharge on the basis of compromise. He further argued that A
I

acquittal in a criminal case would have no bearing on departmental proceedings and added 

that there were a number of judgments of thjs Tribunal where in-spite of acquittal in 

criminal cases decision on the basis of departmental proceedings were upheld by this 

Tribunal and stated that both criminal and dep^mental proceedings could be conducted

independent of each other. He prayed that the appeal being devoid of any merits may be
!

dismissed as proper show-cause notice was served on the appellant before passing of the

impugned order. He relied on 2006 SCMR 554. |

, , i !
Arguments of learned counsels for the parties heard and record perused.

-From perusal of the record it transpired that the appellant was. proceeded against 

the basis of his involvement in FIRs No. 60 and 61 dated 17.02.2014 under section-382 

PPC where he was released/acquitted under 249-A on 24.10.2014. He was dismissed from 

service vide impugned order dated 28.02.2014 after issuance of a show-cause notice dated 

21.02.2014. The record reveals that instead ofconducting a formal/regular inquiry and 

giving the appellant full opportunity of defence ^gainst the charges, summer procedure 

adopted before passing of the impugned order of dismissal of the appellant from service.

The impugned order also reveals that the s^e was given retrospective effect from 

18.02.2014. Moreover the proceedings were coriducted and completed in the absence of the
t

appellant who was then behind the bar and outcome of the criminal case was then awaited.

In the above scenario of the case, the Tribunal is of the considered view that legal 

procedure was not adopted before passing the impugned order and opportunity of fair trial 

was not provided to the appellant before condemning him. In the circumstances the
' . I ^

Tribunal is constrained to interfere in the case by setting-aside the impugned orders dated 

28.02.2014 and 10.04.2014 and reinstating the appellant in service leaving the respondents 

* at liberty to conduct de-novo inquiry against tlie appellant as per law/rules. The de-novo

3.

4.

5. on
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BETTER COPY

POLICE DEPARTMENT MARDAN DISTRICT '
■

3: . ORD E R

>■

This order will dispose of departmental inquiry, which has been conducted against 

ASl Ayub Khan, on the allegation that he While-posted' as SHO‘ at 'Police Station Sher 

- . ^ garh, was recommended for his inefficiency, corrupt practices, and involvement with 

smugglers of NCP VEHICLES.'His attitude adversely rcficclcd on his performance 

which is an indiscipline act and gross misconduct on his part as defined in rule 2 (iii) of 

^ Police Rules 1975.

A:-
, . !■

M:

• *

In this connection Asi Ayub Khan, was charge sheeted vide this office No. 862/R, 

dated 01/04/2015 and also proceeded against dcparlmeiKally through Mr. Mian Iintiaz 

.. Gul DSP/Legal Mardan, who after fulfilling necessary proce.ss, subinillcd his finding 

undersigned vide his office endorsement No. 537/L3 dated 29/04/2015, as the allegation 

have been established against him and recommended him, for puni,shmcnt'.

s to

m-3- \

The undersigned agreed with the findings of enquiry officer and the' alleged ASI 

Ayub Khan, is hereby dismissed from service with immediate effect, in exercise of the 

power vested in me under the above quoted rules.

' ■■

■ T-

■:

’3

\

Order announned, i

O.BNo.'817
;• '

'Dated'4/5/2015
V .

( Gul Afzal Afridi) 
District.Police Officer 

Mardan
t,

. ■ ,;/; ie ifus Copy?
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inquiry shall be completed within a period of two months of the receipt of this judgment

and the appellant shall be provided full opportunity of defence. The intervening period
;

since his dismissal from service shall be decided in the light of outcome of the de-novo
1

inquiry. The appeal is decided in the above tenjis. Parties are left to bear their own costs.

File be consigned to the record room.
!

ANNOUNCED
30.11.2016

(ABDUL LATIF) 
MEMBER

(PIR BAKHSH SHAH) 
MEMBER
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ASI Ayub while posted and involvement"That
departmental proceeding for his - -

of NCP vehicles” ( Copy of charge sheet
!- "A" ).

M.--'£ smugglers
initiated against the 

the charge sheet before
wasthe light of the charge sheet, a departmental .nqu.ry

prehensive reply to2. That in 
appellant

the inquiry officer

The appellant submitted a
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comma !
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jSupi Cinc Courf of Pakistani

Prcscnl: Anwar Zaliecr Jainali anil Amir Hani Muslim, J.}

Dn2l!;CT()U-G£NKl^AL, (N rii:i2LlGENCE BUREAU, ISLAMABAD—Appcllanl

Vci'sus

IVII.MIAM.MAI) JAVkO anil others—Respondents

Civi! Appeal No. 1 80-K of 2010, decided on 21st July, 2011.

(On appeal from judgment of Federal Service Tribunal, Karachi dated 30-3-2010 passed in 
Appeal No. 56(1<) (CS) of 2008).^ I

Removal from Sei'viee (Special Powers) Ordinance (XVII oj'20()())

—S. 5---Penal Code (XLV of 1860), Ss. 302'& 310—Criminal Procedure Code (V of 1898), S. 
3d5---Consiiiution of Pakistan, Art.212(3)—-Reinstatement in service-—Civil 
aequiited from mufder charge, on the basis of compromise effected upon payment of Diyai—Civil 
servant was dismissed from service as he remained absent from duty during the, period in detention 
but Service IVibunal allowed the appeal and reinstated him in service—-Plea raised by anlhoi'ities 
was that payment of Diyat was equated with conviction in crime—Validity—Period of al.-seiice of 
civil servant was treated by competent authority as extraordinary leave, therefore, ground of his 
illegal absence was no more available for awarding any punishment to him—Offence was lawfully 
compromised and disposed of whereby civil servant was acquitted—Such accjiiittal of civil servant 
could not be taken as his disqualification, coming in the way of his reinstatement 
Supreme Court declined to interfere in the judgment passed by Service Tribunal—Appeal 
dismissed.

servant was •p

I

in serviee--
was

Ashicj Kaza, Deputy Aiiorncy-General and Abdul Saeed Khan Ghori, Advocate-on-R.ccord
for Appellant.

•Abdul Latif .Ansari, .Advocate Supreme Court and Mazhar Ali B. Chohan, Advocate- 
on-Record for Respondent No. f.

Respondents Nos. 2 and 3, Pro forma Respondenls.^^-g

Date of hearing: 2lst July, 20ti.

UJDGMICN r

ANVV.AR ZAHEER JAM.ALf, .1.—-By leave of the court, this civil appeal, at the instance 
of Director General, Inteliigence Bureau, Islamabad, is directed against the juckMTcnl dated 
30- 2010. m Appeal No.56(K)((jS) of 2008, passed by Federal Service d’ribunal, Karachi (in short

I'd l./3()/20l6 10:13 AM ■
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ihc I'nbiinal), whereby the said appeal, preferred by respondent Ndiihaniinad Javed a.^ainst -his 
dism.issal iroin serviee under the Removal from Service (Special lowers) Ordinanee 2000, 
vide ■ order dated 12-3-2008, after, no response of his departmental appeal dated 
27-3-2008, was allowed, consequently order dated 12-3-2008 was set aside and his reinstatement 

sci'vice was ordei'ed, treating tlie intervening period of his absence as leave of the kind due.in

Ml'. Ashic| Raza, learned Deputy Attorney-General for the appellant, after brief naiTalion of 
relevant lacis, contended that respondent was involved in a murder case arising out of f'.l.R,. 
No.76 of 2004, Police Station Oharibabad Gantt. Hyderabad, which was SLibsequcnily 
compromised upon payment of diyat amount to the opposite party, therefore, it shall be equaled 
his conviction in the said crime, but the 'fribunal ignoring this material aspect of the case, has 
ordered his reinstatement in service. He, however, did not dispute that the period of his absence 
ii-orn duly with effect from 3-9-2004 to 6-3-2005, which basically formed basis of such 
depai'imcnial action, was treated by the competent' authority as extraordinary leave.

n I'cply, Mr. Abdul f.atif Ansari, learned Advocate Supreme Court for the !es[)ondent 
conlcndcd that the ■fribunal, in its impugned judgment, has aptly discussed the fact of compromise 
in the criminal ease between the respondent and the opposite party, and rightly held that such 
compromise and consequent acquittal of the respondent in the said criminal case cannot be labeled 
as his eonviction so as to entail consequences of his disqualification from service.

We have carefully considered the submissions made before us by the parties' counsel and 
also perused the material placed on record, which reveals that the period of,absence of the 
i'cspondcni was treated by the competent authority as extraordinary leave, therefore, the ground of 
I'us illegal absence was no more available for awarding any punishment to him. Moreover, 
admittedly the offence arising out of F.I.R. No. 74 of 2006, Police Station Gharibabad., Gantt! 
llydei-abaci was lawfully compromised and disposed of, whereby the respondent Was acquitted, 
'lliis being the position, a I'ighliy urged by Mr. Abdul Lalif Ansari, learned y\dvocatc Supreme 
Court tor the respondent, such acquittal of respondent cannot be taken as his disqualification, 
coming in the way of his reinstatement in service.

In view of the above, the impugned judgment of the Tribunal calls for no interfeicnce. This 
appeal is, therefore, dismissed.
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as

3.

Appeal dismissed.
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I Appellate Jurisdiction]

Present: Rana Bhagwandas and Saiyed Saeed Ashliad, JJ. 

HABIB BANK LTD.-Petilioner

versus

GHULAM MUSTAFA KHAIRATI—Respondent 

C.P. No. 41 l-K of2004, decided on 10.10.2005.

(On appeal from the order dated 12.3.2004 passed by Federal Service Tribunal at Karachi in Appeal No. 
1472(K)/I998)

(i) Master and Servani"

—-Law of"Applicabilit>'"Termination of respondent’s service of employee of petitioner—Petitioncr/bank was being 
managed run and controlled by Federal Government at the time when respondents service was terminated—l^w of 
Master and Servant was thus, not applicable in as much as, petitioner bank was not a privately managed bank at that time 
and ftirther employees of petitioner bank had been given guarantees and by that time Rules for petitioner's employees had 
been framed and were in e.vislence—Respondent's service thus, could not have been terminated without issuing 
show-cause notice calling upon his explanation and holding of requisite inquiry.

(ii) Service'fribunal Act, 1973 (LXX of 1973)—

—-S. 2-A—Constitution of Pakistan (1973), Art. 212—Petitioner's contention that when impugned judgment was 
announced, Service Tribunal had ceased to have jurisdiction in as much as by that date petitioner bank alkr completion 
of privatization process had been handed over to new owner—Contention now being raised was not available to 
petitioner at the time when appeal was argued before Service Tribunal, therefore, Tribunal could not have considered 
and dilated upon the same which has been raised before Supreme Court for the first time—Petitioner did not raise such 
contention in its petition for leave to appeal—Such plea even otherwise would be of no help to petitioner in as much as, 
mere fact of privatization of Nationalized Institutions by way of iransfer/sale of its controlling shares by Federal 
Government to private party would not be sufficient to oust jurisdiction of Service Tribunal to proceed with case of 
employees of such institution, as at the time of filing appeal before Service Tribunal he was civil servant as per terms of 
S.2-A ofService Tribunal Act, 1973—Subsequent development would not deprive or strip such civil servant of his status 
and the same would have no adverse effect on his pending appeal.

^ (iii) Service Tribunal Act, 1973 (LXX of 1973)-

——S. 2-A--Civi! Servant—Termination of respondents service on the ground that criminal case was registered against 
. him and he was arrested in charge of criminal offence—Legality—Mere allegation of commission of an offence against a ^ 

person and registration of F.I.R. in respect of certain offence against him would not ipso facto make him guilty of \ 
commission of such offence—Such person would continue to enjoy presumption of innocence until convicted by a Court / 
of competent jurisdiction afler a proper trial with opportunity to defend himself of allegations levelled against 

/him-Removal of respondent on the ground that respondent had lost faith, confidence and trust of competent Authority ] 
being illegal order was not be sustainable in law. J [P. 925] B

(iv) Service Tribunal Act, 1973 (LXX of 1973)—

—-S. 2-A—Constitution of Pakistan (1973), Art. 212 (3)—Limitation Act (IX of 1908), Ss. 5 & 14—Appeal against 
termination of service—Limitation—Condonation of delay, assailed—Delay was condoned by Service Tribunal afier 
minute and detailed examination of facts and circumstances of case, grounds advanced by respondent for delay and 
pronouncement made by Supreme Court in a large number of cases laying down principles for condonation of delay in 
filing appeals and applications etc—Service Tribunal having exercised its discretion judiciously and properly, 
interference in such exercise of discretion was not warranted.

i;pp. 927 & 928] D, E

2004 PLC(CS) 809; 2004 PLC (C.S) 802; PLD2001 SC 176; 2004 SCMR 145; 1994 SCMR 2232: 2003 PLC (CS) 796 
and 2004 SCMR 145, ref

Mr. Shahid Anwar Bajwa, ASC & Mr. Ahmad Ullah Faruqi, AOR for Petitioner.

Mr. Suleman Habib-ullah, AOR for Respondent.

Date of hearing: 10.10.2005.

Order

Saiyed Saeed Ashhad, J.—This petition for leave to appeal has been filed by petitioner Bank assailing-^e judgment dated 
12.3.2004 of the Federal Service Tribunal, (hereinafter referred to as the "Tribunal") in Appeal Ts’o. I472(K)/1998 
whereby the Tribunal has set aside the order of termination of the respondent and reinstated him in service with full
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monetary and other consequential benefits.

2. Facts requisite for disposal of this petition are that respondent was employed as Senior IHxecutive Vice President in 
Habib Bank Limited. He was involved in some criminal charges for which an FIR was registered and he was arrested 
therein. As a result of his arrest which prolonged on account of dismissal of his bail applications he could not perform 
his duties on the post held by him. The petitioner Bank after observing that the post could not be kept vacant for an 
indefinite period is it was not known when he would be enlarged on bail or released from the charges leveled against 
him and further that on account of his involvement in criminal acts they had lost faith and confidence in him, thus 
constraints on the part of the management from allowing to occupy a very senior and confidential position terminated his 
services with immediate effect in pursuance of Clause 15 of the Habib Bank Limited (Siafl) Service Rules, 1981 on 
three months pay in lieu of notice.

3. The respondent submitted his representations legal notices etc but the petitioner Bank did not redress the grievance of 
the respondent on the ground that his termination was simpliciter and further that his service with the bank was governed 
by the principle of master and servant which gave ample power to the petitioner Bank to remove/terminaie an employee 
after serving of notice or pay in lieu thereof and there was no requirement of providing opportunity of personal hearing.

4. As the petitioner Bank failed to redress has grievance the respondent approached l-Iigli Court of Sindh by filing 
Constitutional Petition under Article 199 of the Constitution of Islamic Republic of Pakistan. This petition was dismissed 
after incorporation of Section 2-A in the Service Tribunals Act, 1973 (hereinafter referred as tlie^"Act"). It will be 
advantageous to reproduce the observations of the Higli Court regarding condonation of delay in filing appeal before the 
Tribunal as under:

"The petitioner, apart from the available pleas, would be free to apply for condonation of delay under Section 5 of the 
Limitation Act for the reason that the petitioner has been pursuing his petition diligently and in good faith."

5. The order of the Higli Court was challenged by respondent before this Court by way of CPLA No. 52 of 1998. The 
CPLA was dismissed vide order dated 4.6.1998 upholding the order of the Higli Court to the effect that the 'fribunal 
would have the sole jurisdiction to proceed with the case of the respondent after incorporation of Section 2-A in the Act. 
Consequently respondent filed appeal under Section 6 of the Act on 4.4.1998.

6. The petitioner objected to the maintainability of appeal before ihej'ribunal on the ground of limit^ion. The Tribunal 
after minute and thorough examination of the provisions of Section 5 of the Limitation Act and taking into consideration 
the facts and circumstances of the case condoned the delay by placing reliance on the pronouncements of this Court 
laying down the principles for condonation of delay.

7. Feeling aggrieved and dis-satisfied with the impugned Judgment the petitioner Bank filed this petition for leave to 
appeal.

8. We have heard the arguments of Mr. Shahid Anwar Bajwa learned ASC on behalf of petitioner and Mr. Sulcman 
Habibullah learned AOR for respondent.

9. Mr. Shahid Anwar Bajwa in support of the petition raised the following three contentions,--

that on 12.3.2004 when the Judgment was announced, the Tribunal had ceased to have Jurisdiction to proceed 
with the case of the respondent inasmuch as by that date the petitioner Bank after completion of privatization process had 
been handed over to Agha Khan Foundation as they had acquired 51% interest in the petitioner Bank whereafter it could 
not be said that the Bank was being run controlled and managed by the Federal Government thus depriving the 
respondent of the status of civil servants as per Section 2-A of the Act.

that the petitioner on account of his involvement in criminal acts and ofFences of serious nature for which FIR 
No. 98 of 1994 dated 26.12.1994 was registered by FIA under Sections 161/162 PPC read with Section 5(2) of 
Prevention of Corruption Act (II of 1947) was found to be dishonest unreliable, unscrupulous and tricky person 
becoming unfit for employment in an institution like a Bank were utmost trust respect credibility and honesty is required 
leaving no option with the Bank but to terminate his services ; and

(iii)
and satisfactory ground had been advanced by the respondent for the delay in filing the appeal and the 'fribunal had aced 
in an arbitrary and fanciful manner in condoning the delay.

10. Mr. Suleman Habibullah, learned AOR appearing on behalf of respondent on the other hand supported the Judgment 
of the Tribunal and submitted that llie Tribunal had considered each and every aspect of the case in condoning the delay 
and minutely examined all the contentions of the counsel for the parties, as well as relevant provisions of the law 
applicable to the facts and circumstances of the case relating to the rights liabilities and obligations of the parlies.

11. Relative to the first contention raised by Mr. Shahid Anwar Bajwa it is to be observed, that this contention was not 
available to the petitioner at the time when the appeal was argued before the 'fribunal therefore, ihe*n'ribiinal could not 
have considered and dilated upon the contention which has been rai^d for the first lime today, 'fhe petitioner did not 
even raise this ground in their petition for leave to appeal filed by them in this Court. Even otherwise raising of this plea 
or ground before us would be of no help to the petitioner in view of the judgment of a larger Bench of this Court in Civil 
Petitions Nos. 204 to 240, 247, 248-Ky2004 and I99-K/05 (Manzoor Ali and others vs. United Bank Ltd. and another)

(i)

(ii)

m
that the 'fribunal had erred in condoning the delay in filing the appeal by the respondent as no cogent plausible
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"Besides above reference, decision of the cases, on merits have always been encouraged instead of non-suiting this 
litigants for technical reasons including on limitation. In this behalf good number of precedents can be cited where 
question of limitation was considered sympathetically after taking into consideration the relevant^facts. Reliance is 
placed on the cases of Muhammad Yaqub v. Pakistan Petroleum Limited and another (2000 SCMR 830), Messrs Pakistan 
State Oil Company Limited v. Muhammad Tahir Khan and others (PLD 2001 SC 980), Teekam Das M. Haseja Executive 
Engineer, WAPDA vs. Chairman, WAPDA (2002 SCMR 142). There are application ft'om the appellant but no 
interference was made by this Court on the, premises that Service Tribunal had passed order in exercise of its 
discretionary powers. In this behalf reference may be made to the case of WAPDA v. Muhammad Khalid (1991 SCMR 
1765). Relevant para therefrom reads as under thus:

”.....As regards the question that no application for condonation of delay had been filed by the respondent, the matter
being one of the discretion the finding of the Tribunal cannot be set aside on a technicality alone...,"

In the case of Nazakat Aii vs. WAPDA through Manager and others (2004 SCMR 145) this Court made the following 
observations;—

",,,.lt hardly needs any elucidation that sufficiency of cause of condonation of delay being question of fact is within the 
exclusive jurisdiction of learned Federal Service Tribunal and once the discretion concerning condonation of delay was 
exercised, judiciously by the Service Tribunal it cannot be disturbed by this Court without any justification which is 
lacking in this case. In this regard we are fortified by the dictum laid down in Syed AM Hasan Rizvi v. Islamic Republic 
of Pakistan (1986 SCMR 1086), Muhammad Azhar Khan v. Service Tribunal Islamabad (1975 SCMR 262), Water and 
Power Development Authority v. Abdur Rashid Dar (1990 SCMR 1513) and Sher Bahadur v. Government N.W.F.P. 
(1990 SCMR 1519).

The conclusion arrived at by the learned Federal Service Tribunal being strictly in conconance of law and being 
well-based does not warrant any interference. The petition being meritless is dismissed and leave refused.

Perusal of the relevant portion of the judgment of the Tribunal dealing with this issue leaves no doubt that it had decided 
this issue after a thorough and very minute examination of the facts circumstances and the relevant case. This the exercise 
of discretion does not require to be interfered with.

16. For the foregoing facts, discussion and reasons this petition for leave to appeal is found to be without any substance. 
Accordingly it is dismissed and leave to appeal is refused.

(Aziz Ahmad Tarar)

m-

Petition dismissed.

#

m
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1986 P L C (C.S.) 139

[Service Tribunal Punjab)

Before Abdul Hamid Chaudhry and Mian Faiz Karim, Members

LAL KHAN

versus

SUPERINTENDENT OF POLICE, SAHIWAL and another

Case No.95/1257 of 1985, decided on 15th September, 1985.

Civil serviee--

rDisciplinary^ctidn“Vis-‘a--vi^criminal*proceedihp“Ac^uittal by crimina! CouiV-Effect onj 
deparlhTentarpfoceedings--Head Constable of Police involved in criminal case for allegecP 

exchange of fire-arms in his custody in Ma!khana--Departmentai proceedings initiated on basis of7 
criminal case registered--Show-cause notice served—Reply , not considered s^isfactory and

Tnip6sed7iCriminal Coiirt acquitting accused for Jacl^c^f exudence'pen^y of djsmi_ssal_from service 
■ in support of charge-Departmentai appeal rejected on plea that_acquiltal..,by criminal Court, 
Uippeared^to have been secured by winning over prosecution witness^ hence itvyasjiot honourable, 
acquittal-ConcepCofhonourable acquittal, in circumstances, held, imported unjustifiably—Service 
Tribunal“accepting appeal, setting^aside Jmpugned—enaJty_of_disniissal order and awarding 

,rrerihstatement -witlu directions^to, trea^ pei'i^d as’Jeave_ extraordinary without;
pay—Punjab Service Tribunals Act (IX of 1974), S.4.

Muhammad Sardar Khan v. Senior Member, Board of Revenue 1985 S C M R 1062 rel.

Masud Ahmed Riaz for Appellant.

A.G. Humayun, District Attorney for Respondents.

JUDGMENT

ABDUL HAMID CHAUDHRY (MEMBER).--Lal KJian, ex-Head Constable No.716, has filed 
this appeal under section 4 of the Punjab Service Tribunals Act, 1974, in which he has impleaded 
the Superintendent of Police, Sahiwal, and D.T.G., Police, Multan Range, Multan, as respondents.

2. By virtue of this appeal the appellant has prayed that the impugned orders, dated 9-7-1980 and 
27-1-1985, be set aside and he may be re-instated in service, with effect from 9-7-1980, with full 
benefits of pay and allowances.

3. Brief facts of the case are that the appellant was served with a show-cause notice, dated 

2-7-1980, by S.P. Sahiwal, on the following charge:-

"You Head Constable Lai Khan No. 716 while posted as Moharrir Malkhana Seder Sahiwal 
durmg the year 1980 committed gross misconduct inasmuch as that you in connivance with 
your Naib Muharrir Iqbal Masih used to exchange the guns and revolvers with ulterior

* 10/29/2015 9:46 AMI ora
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1986 P LC(C.S.) 222

(Service Tribunal Punjab|

Before Abtiul Hamid Chaudhry, Member

ABDUL lUVZZAQ

versus

SUPERrNTKNDLNT OF POLICE, FAISALABAD and another.

Case No. 124/92 of 1985, decided on 14lh October, 1985.
*•

Civil service--------
_________________ _ _______ _______ _______________ _ ___ ______

I -"Di^iplinar)'.action based upon criminaroffence—ATcitsed (appellant)/acing criminal trial and_2^]7
f—disciplinary ~acti^^sinuiltaneously-and-dismisse~d'from~seryice^by. Following.shovvrcau^^iotice‘^

(^procedure^CrimiimrCourt ad^iitting^cL^d under. S. 249-_^of Criminal' Procedure' Code, 1898 /
^for,.want-of-evidence”Departmental' appellate,authority treating‘'acquittaCnot^a's honourable^
i.dismi^ing^appeal”Impugned ^dismissal ^rder,'^itr^ircumstanc^,_seC aside "by 'Service "Tribunal J

\ f re-iiTstating~ appellant ■ with direction" toTreat'ihteiwening^lSeriod'as" leave'extra ordinary' without jf

/pav^Punjab Service Tribunals Act (IX of 1974), S. 4.

Muhammad Sardar IChan v. Senior Member (Establishment), Board of Revenue, Punjab, Lahore 
1985 SC MR 1062 rel.

Masud Alimad Riaz for Appellant.

i-laroon-ur-Rashid Cheema, District Attorney for Respondents.

JUDGMENT ♦

Abdul Razzaq, ex-Constable No. 2466 of Faisalabad District has made this appeal under section 4 
of the Punjab Service Tribunals Act, 1974, wherein he has impleaded the Superintendent of Poiice, 
Faisalabad and D.l.-G. Police, Faisalabad Range, Faisalabad as respondents.

2. By virtue of this appeal, the appellant has prayed that the impugned orders dated 8-5-1984 and 
9-2-1985 be set aside. It has also been prayed that the appellant be re-instated in service with full 
back benefits of pay, allowances, etc.

3. Brief facts of the case are that on 7-3-1984 appellant while posted as Constable at P.S. Gulberg, 
Faisalabad went to Chak Jhumra and alongwith his co-accused Javed Iqbal also a constable, 
deprived Tariq Javed a student of his pair of new shoes and Rs. 1,050 in cash. Case F.l.R. No.88 
dated 7-3-1984 under section 382, P.P.C. was registered against them at P.S. Chak Jhumra on the 
report of Tariq Javed, The appellant and his co-accused secured their pre-arrest bail from Session 
Court, which was rejected on 21-3-1984 and they were arrested. After completion of investigation 
they were challaned in the case. The appellant and his co-accused were trietl by the llaqa 
Magistrate and acquitted on 25-9-1984 under section 249-A, Cr.P.C. However, departmental 
proceeding under Punjab Police (E & D) Rules, 1975 by ,ay of General Police Proceedings in
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which regular enquiry was not considered necessary were instituted against the appellant on 
21-4-1984. He was served with a show-cause notice. His explanation written as well as oral was 
considered by Superintendent of Police, Faisalabad. His explanation was not found satisfactory and 
the appellant was dismissed from service by Superintendent of Police, Faisalabad vide his order 
dated 8-5-1984. The appellant made an appeal to the Deputy Inspector-General of Police, 
Faisalabad Range, Faisalabad and the appeal was rejected vide his order dated 9-2-1985 on the 
plea that no doubt the appellant has been acquitted but it did not amount to his honourable 
acquittal. Hence this appeal.

4. I have heard the parties i.e. Mr. Masud Ahmad Riaz, Advocate for the appellant and Mi' 
Haroon-ur-Rashid Cheema, District Attorney assisted by the representative of respondents.

5. ITie learned counsel for the appellant has submitted that the appellant has been dismissed as a 
result of show-cause notice served upon him, under the provisions of Punjab Police (E & D) Rules, 
1975. No enquiry was held as required under the Efficiency and Discipline Rules in such cases. 
The learned counsel for the appellant has submitted that the appellant has been dismissed on the 
basis of the case F.l.R. No.88 dated 7-3-1984 under section 382, P.P.C registered against the 
appellant and co-accused. They were also arrested in the aforesaid case. The learned counsel for 
the appellant has referred to the order dated 25-9-1984 of the learned Magistrate 1st Class, 
Faisalabad and has submitted that the said Court has acquitted the appellant of the charge on the 
basis of which the appellant was punished and dismissed from service. The learned counsel for the 
appellant has also referred to the order dated 9-2-1985 of Deputy Inspector-General of Police, 
Faisalabad Range, Faisalabad and has submitted that on receipt of verdict of the learned trial 
Court, the Deputy Inspector-General of Police, Faisalabad vide his order dated 9-2,-1985 rejected 
the appeal of the appellant on the basis that acquittal was not honourable. The appellant's counsel 
has pointed that keeping in view the above facts it is clear that the appellant has beer, dismissed 
from service only on account of involvement in case F.l.R. No.88 dated 7-3-1984. Tire learned 
counsel for the appellant has relied on the judgment of the Supreme Court of Pakistan in case of 
Muhammad Sardar Khan v. Senior Member (Establishment) Board of Revenue, Punjab, f.ahore, 
reported as 1985 S C M R 1062. The ratio of the above judgment is that in view of the appellant's 
acquittal, appellant was entitled for re-instatement. The respondent No.2 wrongly held against the 
settled law that acquittal was not honourable and unlawfully rejected the appeal of the appellant.

6. On the other hand the learned District Attorney has contended that the appellant's acquittal was 
not a honourable acquittal and as such the decision of the Deputy Inspector-General of Police, 
Faisalabad Range, Faisalabad not to re-instate the appellant on this fact cannot be taken exception 
to. He has relied on the detailed order of the Deputy Inspector-General of Police, Faisalabad 
Range, Faisalabad dated 9-2-1985 and has reiterated the above position.

7. I have given my anxious thought to the arguments of the parties and have also perused the 
record of this case very carefully. I have examined the impugned order of the Superintendent of 
Police, Faisalabad dated 8-5-1984 which reads as follows--

"Since the Constable was formerly arrested by the local police and the case is still 
investigation in which his innocence has not yet been established, therefore, at this stage 
this affidavit has no legaPdefensive value. The Constable’s explanation is not found to be 
satisfactory. Fie is a criminal in police uniform anti is not worth retention in the police force. 
He is, therefore, dismissed from service w.e.f. 5-5-1984 forenoon. The period of his 
suspension, will be treated as such. Order announced." #.

10/29/2015 9:46 AM2 of4

http://www.pakistanlawsite.cotTi/LawOnline/law/conlenl21


‘Wt-hUp://www.pakislanlawsite.co!Ti/LawOiiline/law/contem21.asp?Ca...Case Judgement

The para. 4 of the impugned order dated 9-2-1985 of Deputy Inspector-General of Police, 
Faisalabad Range, Faisalabad is also reproduced as follows: -

"In this case the trying Court vide its judgment dated 25-9-1984 has acquitted the appellant 
under section 249-A, Cr.P.C. A perusal of the judgment would show that it ^es not amount 
to an honourable acquittal. The appellant has'^m criminal tendency arid possesses a 
chequered service record having no less than 6 punishments lo his discredit. Tie, therefore, 
camiot at all be considered fit to be a member of the Police Force. The appeal is rejected."

The above impugned orders show that the appellant had been held guilty only of criminal offence 
that he was involved in case F.I.R.No.88 dated 7-3-1984, registered against him and was arrested 
for the aforesaid case. 1 have also perused the judgment dated 25-9-1984 of Mr. Mukhtar Ali 
Mian, Magistrate 1st Class, Faisalabad through which the appellant has been ac^ilted. Tlie last 
para of the said judgment is reproduced below: m-

♦

"An application for the acquittal of the accused was given under section 249-A, Cr.P.C. 
Due notice was given to the P.S.I., and arguments advanced by both the sides were heard. 
In this case the only documents which connects the accused with the offence is the 
recovery memo, vide which the Khusa is alleged to have been recovered from Javed Iqbal 
accused. This memo is attested by Ahmad Khan and Liaqat Ali. The former has been 
declared hostile and the evidence of the later, even if he supports the prosecution story will 
not be of any avail to the prosecution. No evidence has been led in support oT the remaining 
part of the prosecution story, which fact does not stand proved. As a matter of fact this is a 
case of no evidence against the accused. The prosecution have failed to establish its case. 
The accuses are, therefore acquitted under section 249-A, Cr.P.C. The case properly be 
returned to the owner."

However, this judgment has been interpreted by the respondent No.2 that it was not an honourable 
acquittal and as such the appeal of the appellant was rejected,

8. Nevertheless, the law point has been settled by thedatest judgment of their Lordship of the 
Supreme Court of Pakistan in the Civil Appeal No. 536 of 1980, MuhaiTunad Sardar Khan v. Senior 
Member (Establishment) Board of Revenue, Punjab, Lahore decided on 20-3-1985 reported as 
1985 S C M R 1062. Tlreir Lordships have clinched the law point by their following dictum:-

"We are, therefore, of the view that .the concept of honourable acquittal was unjustifiably 
imported by the learned Tribunal in determining the question of the validity of the 
appellant’s removal from service. Tlie reliance on this Court’s judgment in Government of 
West Pakistan v. Mian Muhammad Hayat P L D 1976 S C 202, in so far as ifrelated only to 
the question of pay during period of suspension, was inapt and irrelevant. For the foregoing 
reasons, this appeal is allowed with costs and the impugned order of appellant's removal 
from service dated 19-4-1977, shall be set aside, with the result that the appellant shall be 
re-instated in service with effect from the date the said order took effect."

Respectfully following the ratio of the above judgment, I am of the considered opinion that on the 
particular facts of this case, the above quoted dictum of their Lordships is fully applicable in the 
present case as well.

9. The upshot of the above discussion of the case is that the appeal is accepted. The impugned 
orders are set aside and the appellant is re-instated in service from the date of his dismissal i.e.
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1985 SC MR 1062

Present: Muhammad Haleem, C.J., Shafiur Rahman,

ZaRar Hussain Mirza and Mian Burhanuddin Khan, JJ

MUHAMMAD SARDAR KHAN--Appellant

Versus

SENIOR MEMBER (ESTABLISHMENT), BOARD OF I^VENUE,

PUNJAB, LAHOlDi-Respondent

Civil Appeal No.536 of 1980, decided on 20th March, 1985.'

(On appeal from the judgment and order of the Punjab Service Tribunal, dated 15-2-1979. in Case 
No.llOof 1978).

(a) Constitution of Pakistan (1973)--

-"Art.212 (3)--Punjab Civil Servants (Efficiency and Discipline) Rules, 1975, r.9(a)--Punjab Civil 
Service Rules, Vol. I, Part 1, r.7.3 (a)-Leave to appeal granted to examine contention that 
r.9(a),Punjab Civil Service (ElTiciency and Discipline) Rules, 1975 which seemed to have been 
invoked in order to lay foundation for removal order passed against employee, was not attracted in 
case, in view of fact that coviction and sentence awarded to employee were set aside in appeal by 
High Court and r.7(3)(a). Civil Service Rules, Punjab, Vol. 1, Part 1 was wholly irrelevant in 
circumstances of case.

(b) Civil Service Rules (Punjab)--

-"Vol. 1, Part 1, r. 7 (3)(a)--Correctness of order of removal of service of civil 
servanl--Application of r. 7(3)(a)--Extent.

Rule 7(3)(a) of Civil Service Rules (Punjab) deals with question of pay and allowances to which a 
civil servant would be entitled in case his suspension is subsequently held to have been 
unjustifiable or not wholly justifiable, or when a civil servant is re-instated after dismissal by 
revising or appellate authority. Tt is with reference to extent of pay and allowances to which a civil 
servant would be entitled in such situation with which rule clearly deals. It is not a rule dealing with 
substantive ground on which a civil servant would be liable to be removed^ from service. 
Apparently, therefore, this rule could not be lifted out of context for purpose of making it basis of 
penalty inflicted on a civil servant.

(c) Punjab Civil Servants (Efficiency and Discipline) Rules, 1975

---Rr.5, 6, 7, & 9--Powers of relevant authority to inflict penalty on accused civil servant in 
disciplinary proceedings--Procedure elaborated-£prder^.of^ removal proceeded upon basis of r. j 

^.9--Sehlence of accused, if set Jside and accused Officer is acquitted, veiy basiston which suchj^ 
order of removal frbm’servic'e stands, would disappear-SuclTorder of removal, therefore, itself will j 

,_be rendered ineffective and jiable to be set'aside--Such void order of removal cannot be propped 
up by any additional ground favoring removal, which would be against principles of natural justice

L
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(il) ("l iininal (rial—

— Accjiiilial —All acquiitals are "honourable" and there can be no acquittals which mav be said 
to be "dishonourable".

<
All acquittals, even if these are based on benefit of doubt are honourable for the reason that the 
prosecution has not succeeded to prove their cases against the accused on the strength of evidence 
of unimpeachable character. It may be noted that there are cases in which the judgmenis are 
recorded on the basis of compromise between the parties and the accused are acquitted in 
consequence thereof What shall be the nature of such acquittals" All acquittals are certainly 
honourtiblc. 'i'hcrc can be no acquittals, which may be said to be dishonourable. The law has not 
di'awn any distinction between these types of acquittals.

A.:

'I'hat term "acquittal" has -not been defined anywhere in the Crinninal Procedure Code or under 
some oihci' law. tn such a situation, ordinary dictionary meaning of "acquittal" shall be pressed 
sci'vice.

mio

Ndian Muiiammad Shafa v. Secretary to Government of the Punjab, Population .Wclfai'e 
Programme, Lahore and another 1994 PLC (C.S.) 693 ref.

Co\'ci iiment of West Pakistan through the Secretary, P.W.D., Lahore v. Mian Muhammad lla.yai 
PLO 1976 SC 202; Government of N.-W.F.lb v. LA. Sherwani and another PLD 1994 SC 72 and 
Dictionary by Macmillan,

William 1). Halsey/Bditorial Director, Macmillan Publishing Co., Tnc. New York, Collier MciCinillan 
Publishers London" rel.

(e) Words and phrascs™

- Word "acquilial "—Connotation.

Abdul Kadir Ivhattak, Advocate Supreme Court with Muhammad Zahoor Qureshi Azad, 
Advocate-on-Record for Appellant.

Ilaliz Awan, Advocate Supreme Court with' Muhammad Zahoor Qureshi Azad, Acivocaic 
on-Record (absent) for Respondents Nos. 1 and 2.

ixcspondent No. 3: Ex parte

Date of hearing; 2nd June, 1998.

JUDCiME.N'r

kAJ.A AI-RASI.A13 KHAN, .1.—On 21st ol August, 1989 at 4-40 p.m. a case under section 
302/34, P.P.C. was registered against Dr. Muhammad Islam and Fazal Flaqqani on the statement of 
Muhammad Rahim with Police Station Katlang District Mardan for the murder of Sher Zamin. An 
Additional Sessions Judge, Mardan, after recording the statement of the complainant, Muhammad 
Rahim pas.sed the followmg order on 9-6-1992;-
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"SUilcmcni of the complainant has already been recorded and placed on file. IJc docs no! 
charge the accused for the commission of the offonce. In view of his statement, the leai ncd 
S.P.P, also gave slatcmcnl that he vvants-to withdraw from the prosecution against (he 
accused.

In view of the above statements, no case stands against the accused, therefore, no charge is 
IVamed against them and they are discharged/acquitted from the charge levelled against 
them in the present case. 'I'hey are on bail, their bail bonds stand cancelled and sureties 
discharged. Case property, if any, be disposed of in accordance with law. File be consigned 
after completion."

tl is evident (hat the accused have been acquitted in the case. At the time of incident, the ap|)ellant 
posted as Veterinary OlTieer (Health) (13-17), Incharge Veterinary Dispensary, Katlang District 

Mardan. He was suspended from service with effect Ifom 22nd of August, 1989 vide order dated 
17-!-I 990 because of his involvement in the aforesaid murder case. Nevertheless as poiiued out 
above, he was acquitted of the murder charge by the trial Judge on 9th of June, 1992. On the 
stiength of this order, the appellant moved an application on 29-6-1992 for his reinstatement 
ser\'ice. On 7-4-1993, the competent Authority accepted the application'of the appellant a.nd 
consequence thereof, reinstated him in service with effect from 22nd of August, 1989. 'I'he oeriod 
Irom 22nd of .August, 1989 to the date of his assumption of duty i.e. 18-4-1993 was treau^wi as 
exti'aoixlinary leave without pay. On 2nd of May, 1993, the appellant filed representation against 
the order daied 7-4-1993 which was rejected by Secretary Food, Agriculture, Livestock and 
Coe.peralivc Department, Peshawar on !9lh of June, 1993. 'Hie appellant then filed appeal ocfoi'c 
llie N.-\V.1',P. Service JVibuna! praying for the payment of salary and allowances to him Ibi' tlie said 
pci-K)d. ’This claim of the appellant was contested by the Government on the ground that the 
acquittal of the appellant was based on a compromise between the parlies. This being the position, 
acquittal of Ihe appellant cannot be held to be honourable so as to entitle him to full pay and 
allowances for the said period. The Tribunal vide its decision, dated 24th of August. 1994 
dismissed llie appeal observing:—

was

in
in

"The expression 'honourably acquitted' has not been defined in rules anywhere else. There 
is no reference in the Code of Criminal Procedure, to the term 'honourably accpiidal', !n the 
ordinary sense 'honourable acquittal' would imply that the person concerned had been 
accused of the offence maliciously and falsely and that after his acquiUal no blemish 
whatsoever, attaches to him. In cases where the benefit of doubt is given to him oi' where 
he is accgiilled because the parlies have compromised or because the parties on account of 
some extraneous inniicnce have resiled from their slaiemerUs then as held by the learned 
Division Bench of the erstwhile High Court of West Pakistan Lahore Scat in case reported 
as Sardar Ali J3halti v. Pakistan (PCD 1961 Lah. 664) in spile of the acquittal of the person 
concerned, cannot be declared to have been 'honourably acquitted.' This decision has been 
upheld by the Hon'bic, Supreme Court of Pakistan in case reported as Government of West 
Pakisian through the Secretary, P.W.D. (Irrigation Branch), Lahore v. Mian Muhammad 
Hayat (PLD 1976 SC 202). The appellant having been acquitted on the basis of 
com])roimise with the complainant his acquittal cannot therefore be treated as honourable. 
(limphasis supplied underlined).

it i.s
placed before it, whether such a person has been honourably acquitted or not. ll is ielt to

for the revising authority or appellate authority to form its opinion on the rruUerial

F6 1 1/30/2016 10:13 AM
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ilic ahsoluLc sLibjcclive ciiscrclion of the authority. This Tribunal, therefore, dismiss the 
appeal. Parlies are Icil to bear their own costs. File be consigned to the record."

f.cave to., appeal was granted by this Court on 14th of May, 1995.

2. i.earned counsel appearing on behalf of the appellant submitted that the appellant was aeciuittcd 
and as such, was entitled to be given the pay alongwith allowances tor the period he remained 
under suspension. This position was 
hici. there was a compromise between the appellant and the complainant. It could not be said that 
tiic uppciianl had been honourably acquitted. The learned Taw Offiecr drew our attention to the 
bail granting order, dated 16lh of .lanuary, 1992 saying that an affidavit was given by the son ol'the 
complainant that the parlies had entered into a compromise.

contested by the respondents by saying that as a matter ol'

3. Alter hearing the learned counsel for the parties and perusing the record, we are inelincci to hold 
dial this is a case of acquittal pure and simple. The observation of the Criminal Court in the 
aforesaid bail granting order is wholly immaterial for the purposes of acquittal or eonviclion of the 
appellant. It has lime and again been said that the observations in the orders passerl in bail 
applications are always tentative in nature and as such, cannot be used by the paidijs for 
e.nivieiion or acquittal of the accused. In ihet, these bail orders are always treated to be
liOll-C xislenl i'or the purposes of trial of the accused. The above order in the bail application has, 
therefore, to be ignored for ail intents and purposes. The argument is thus repelled, 'fhe trial .ludge 
in his order referred to above has unequivocally stated that the appellant has been acquitted of llie 
charge. Needless to state that in all criminal matters, it is the bounden duty of the proseeulion to 
establish its cases against the accused on the basis of reliable and credible evidence. In the ease in
liand, the proseeulion fiiled to produce any evidence against the appellant. The testimony ^lf the 
suir witness namely the complainant did not involve him in the commission of the crime. Thi.s 
undoublcdly, a case of no evidence on the face of it. The Law Officer is unable to show lhal the 
panics have entered into a compromise. His simple word of mouth was not enough to hold that the 
panics had entered into compromise. Even in the cases where bencfl of doubt has been given to 
il!c Lteeused, it cannot be said that the charge has been established by the prosecution. The accused 
are to be treated as innocent unless it is proved on the basis of best possible evidence lhal they are 
connected 'viih the Commission of the crime and as such, deserve to be convicted to meet the 
Ol iusiiec. 'fhe doubt itself shall destroy the very basis of the prosecution case. 1 n this view ol' the 
mallei-, llic accused shall be deemed to have honourably been acquitted even where the bendh of 
doubt has treen extended to them. In case of Mian Muhammad Shafa v. Secretary to Go'voniment 
o! the lAiiijab, Population Welfare Programme, Lahore and another (1994 PLC (C.S,) 693). 
following ob-servations were made:—

was.

ends

"There is hardly any ambiguity in these provisions and they do not present any difftculiy. 
We arc in no doubt that the provisions of clause (a) arc attracted by the facts on the ground 
that the appellant was acquitted of the charge against him. Although, the departmcnl claims 
that this was the result of benefit of doubt, we 
v\iLhin the meaning of this rule. As a matter of fact, all acquittals are honoui'able ar,d the 
expression 'honourable acquittals' occurring in clause (a) seems to be superlluous and 
redundanl. It is one of the most valuable principles of criminal jurisprudence lliai for a 
judgment of conviction it is the duty of the prosecution to establish its case bevond all 
reasonable doubt. If it t'ails to do so, the accused will be entitled to acquittal and .such 
auquiilal will be honourable, even if it is the result oi'a benefit of doubt. The cxprcs.h. ..

would hold that the acquittal is honourable

.non
benelii of doubt' is only suggestive, of the fact that the prosecution has failed to exonerate

f6 1/30/2016 10:13 AM
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ilscH'orihc duly of proving iis case beyond all reasonable doubt.

in ihc present ease. Ihereibren the appellant's acquittal of the charge of misconduct and his 
consequential reinstatement in service entitled him to full pay and remuneration v)l' the 
ciilire period from 6-10-1980 to I2-2-1986 under F.R. .54(a) of the Rules. We hold that the 
provisions of F.R. 54(b) are not relevant and that they could not have been pressed into 
service by the Department in deciding the matter."

We are inelined to uphold the above view inasmuch as all acquittals even if these are based on 
benclit of doubt are honourable lor the reason that the prosecution has not succeeded t^) prove 
thei:' cases against the accused on the strength of evidence of unimpeaehabte character. It may be 
noted that there are cases in vviiicli the judgments are recorded on the basis of compoanisc 
between th.e parlies and the accused are acquitted in consequence thereof. What shall iie the 
nature of such acquittals? All acquittals are certainly honourable, 'there can be no acquittals, 
which may be said to be dishonourable. 4he law has not drawn any distinction between these iN'pes 
of acciuiltals.

4, He thtil as it may, we hold that the appellant was acquitted because there was not an lota of 
evidenee available on record against him. Learned counsel for the respondents relied upon the rule 
laid down in Government of West Pakistan through the Secretary, P.W.D., Lahore v. iViian 
Muhammad Mayat (PLD 1976 SCf 202), wherein it w'as held that the acquittal of the accused had 
lu l)e ht)nourLible which would mean that the allegations w'ere false, In our view, the abo\e rule 
sliall not apply to this case for the .reason that the appellant in this case was tried and I'or i;;ck of 
evidence, he was acquitted by the trial Court. In the referred case, the accused, Muhammad I layat 
was never tried under any offence by any Criminal Court. It may also be noted that the provisions 
of l'4\. 54ta) have been declared un-lslamic by the Shariat Appellate Bench of this Couii vide 
Government ol'N.-W.FP. v. I.A. Sherwani and another (PLO 1994 SC 72). In other words, the If R. 
54(a) under which the appellant has been deprived of his pay and other Financial benefits, doos not 
e.sist on the statute book. It is admitted by the learned counsel for the parties that term "aequiltal" 
has not been defined any v\4rere in the Criminal Procedure Code or under some other law. In such 
a situation, ordinary dictionary meaning of "acquittal" shall be pressed into service. According lo 
"Dictionary Macmillan, William D. Halsey/Editorial Director, Macmillan Publishing Co., 
incvirporated Mew York, Collier Macmillan Publishers London" the words "acquit" and "actpuiial" 
mean.;--

"acquit"—quilled, -quilling, v.t. I . to free or clear lioin an aceusalion or eharge of crime; 
declare not guilty; exonerate: The jury acquitted him after a short trial. 2. 'fo iclicve or 
release, as from a duly or obligation: to acquit him of responsibility. 3. 'fo eondiicl 
(oneself); behave: The team acquitted itself well in its Frsl game. (Old French aquiuer to 
set fi'ce. save, going back lo Latin ad to -i- quietare to quiet)"

acciuiiial' ' n, I . a selling free from a criminal charge by a verdict or other legal proc .'ss. 2, 
Act of acciuilting; being acquitted'."

'fhe appclkinl wnis acquitted by the trial .ludge as already pointed out above. It shall , therefore, be 
piCSLimcd ihat the allegations levelled against him are baseless, tn consequence, he has not been 
declared guilty, Tn presence of above meaning of "acquittal" the appellant is held lo have 
commiiied no offence because the competent Criminal Court has freed/clcarcd him fixuu 
accusation or charge of crime, 'fhe appellant is, therefore, entitled lo the grant of arrears o!'

an
iis pay

4-6 l l/jt)/2()!6 lO: 13 AM
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•
Jind ailovva.nces in respect of the period he remained under suspension on the basis of repisti'ation 
ol inui'deivcase against him. This appeal succeeds and is allowed with no order as to costs.

• . Appeal a!lo\vedM.B./\./M-I78/S
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Appellant with co-unsel. and Mr. Mir Faraz Khan,12.01.S015

Inspector (Legal) on behalf of respondents with Addl: AG 

present. Writt.en reply received on behalf of the respondents, 

copy whereof is handed over to the learned counsel for the 

appellant for rejoinder.on 30.04.2015.

Chairman

Appellant in person and Addl: A.G for respondents present. 

Rejoinder submitted. The appeal is assigned to D.B for final hearing for 

29.10.2015.

30.04.2015

r
Chat' an

Appellant with counsel and Mr. Mir Faraz KJian, Inspector29.10.2015

(Legal) alongwilh Mr. Ziaullah, OP ■ for respondents present.

•Arguments could not be heard due to paucity of time, therefore

adjourned to h ^the case is for arguments.

Member
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Appellant with counsel present. Preliminary arguments 

heard and case file perused. Counsel for the appellant contended that 

the appellant has not been treated in accordance with law/rules. 

Against the original order dated 28.02.2014, he filed departmental 

appeal, which has been rejected on 10.04.2014, hence the present 

appeal on 28.04.2014. Counsel for the appellant contended that 

neither charge sheet, statement of allegation has been issued to the 

appellant nor any regular enquiry has been conducted against the 

appellant. He further relying on the judgment of the Supreme Court 

of Pakistan PLJ 2006 SC 921. Points raised at the Bar need 

consideration. The appeal is admitted to regular hearing subject to all 

legal objections. The appellant is directed to deposit the security 

amount and process fee within 10 days. Thereafter, Notices be issued 

to the respondents. To come up for written reply/comments on 

. 11.09.2014.

:,g "* ■
H .

13.06.2014

y

Ffle.Rs...
p^eceip

V for furthef proceadings.This case be put before the Final Bench13.06.2014

i

lai

Counsel for the appellant and Mr. Mir Faraz Khan, Inspector 

(legal) with Mr. Kabirullah Khattak, AAG for the respondents 

present. Written reply has not been received, and request for further 

time made on behalf of the respondents. To come up for writtdh 

reply/comments, positively, on lj.01.20

11.09.2014

rm.
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Form- A
FORM OF ORDER SHEET

Court of

?;97 72014Case No.,

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

The appeal of Mr. Shadman Hikmat presented today 

by Mr. Shahzada Irfan Zia Advocate may be entered in the 

Institution register and put up to the Worthy Chairman for 

preliminary hearing.

28/04/20141

/•

REGISTRAR
/

2 This case is entrusted to Primary Bench for preliminary 

hearing to be put up there on.
;

t

\

-i.f.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.m- PESHAWAR

*'t.

■. • A"

Service Appeal No. /of2014

Shadman Hikmat Ex-Constable No. 724 Appellant

VERSUS

Province of KPK through IGP & Others Respondents

INDEX

Ser Description of documents Annexures Pages
1. Body of Appeal 1-5
2. FIR No. 60 ‘A’ 6
3. FIRNo.61 ‘B’ 7
4. Compromise in FIR No. 60 ‘C’ 8
5. Bail Order ‘D’ 9
6. Compromise in FIR No. 61 ‘E’ 10
7. Bail Order T’ 11
8. Show Cause Notice 12

Reply to Show Cause Notice9. ‘H’ 13-15
10. Impugned order dated 28.2.2014 T 16
11. Departmental Appeal 7’ 17

Final Order dated 10.4.201412. ‘K’ 18
13. Vakalat Nama 19

Appellant

Through:

(Shahzada Irfan Zia) 
Advocate
13-C, Haroon Mansion 
Khyber Bazar, Peshawar 
Cell #0300-9345297

I

Dated:2g:04.2014
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BEFORE THR KHYBER PAKHTTTNKHWa tribijnaf.. - PESHAWAR

Service Appeal No.

Shadman Hikmat Ex-Constable No. 724 
; Son of Elikmat Ali Khan, resident of 

Shahbaz Azmat Khel Tehsil & District Bannu

/of2014

Appellant

VERSUS

1. ' Province of Khyber Pakhtunkhwa 
through Inspector General of Police/
Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar.

Regional Police Officer, Bannu Region, Bannu.

District Police Officer, Bannu...

2.

3. Respondents

APPEAL UNDER SECTION 4 OF KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 

AGAINST THE IMPUGNED ORDER DATED 28.2.2014
1974'

WHEREBY THE APPELLANT HAS BEEN DISMISSED

FROM SERVICE BY RESPONDENT N0.3 AND HIS 

DEPARTMENTAL APPEAL AGAINST THE 

DATED 28.2.2014 WAS 

REJECTED BY RESPONDENT N0.2 VIDE ORDER

IMPUGNED ORDER

DATED 10.4.2014.

M p ^ '
. Respectfully Sheweth;

FACTS OF THE CASE.

1. Succinctly the facts which formed the back ground of this case are that 

the appellant while serving as Constable, two FIRs No. 60 and 61 were



registered against Kim, under Section 382 PPC 

Bannu. (Annex: A&B).
at Police Station Cityy -N

2. That the appellant was arrested by the local Police and sent to the j 

Subsequently compromise

and both the complainants and resultantly on the basis of said 

compromise the appellant was released on bail in both the Criminal 

cases by learned Magistrate. (Annex: C, D, E&F).

ail.
effected between the appellant/accusedwas

3. That on 21.2.2014 a Show Cause Notice was served upon the appellant 
while he was behind the jail, which he properly replied but respondent 

No.3 refused to entertain reply of the appellant and hurriedly passed the

impugned order dated 28.2.2014, whereby he dismissed the appellant 

from service on the charge of registration of criminal cases against the 

appellant. (Annex: G, H&I).

4. That feeling aggrieved the appellant filed his departmental appeal 

before respondent N0.2 and vindicated his plea and position but to his 

utter dismay that his departmental appeal was rejected by respondent 

No.2 vide order dated 10.4.2014. (Annex: J&K), hence the present 

appeal is being filed inter alia on the following grounds:-

GRQUNDS:

a. That in both the FIRs the appellant has falsely been implicated 

and, therefore, the complainants effected compromises with the 

appellant and in the comprfomise deeds the complainants clearly 

stated that they charged the appellant/accused merely 

suspicion. On the basis of these compromises the appellant has 

already been released on bail by the Criminal Courts. In this

on

scenario the impugned order dated 28.2.2014 seems to be



■ ^

unjustified, even pre-mature, passed without any plausible

reason.

b. That there is no cavil to the proposition that mere allegation of 

^ commission of an offence against a person and registration of 

FIR in respect of certmn offence against him, would not ipso 

facto make him guilty of commission of such offence. The 

department is under legal obligation to wait for verdict of 

criminal Court in the criminal case against the Government 

Servant, before dismissing him fi-om service.

That the Honourable Supreme Court of Pakistan held time and 

again that unless criminal case is decided finally, the presumption 

is, that accused facing the charge of criminal nature is an 

innocent person. Reliance is placed on the judgment reported as 

NLR 2004 Supreme Court Page 19.

c.

d. That the impugned order was passed on 28.2.2014, but it has

been given retrospective effect, i.e. 18.2.2014 which is illegal and

against the judgments of the superior Courts wherein it is

categorically held that no penalty could be imposed with

retrospective effect, thus the impugned order is void abinitio < «

against the Constitution of Islamic Republic of Pakistan, 1973.

even

That it is settled law that in cases where factual controversy is 

involved, in such like cases regular inquiry is required to be

e.

, eonducted. Dispensation of regular inquiry in such cases would



defeat the ends of justice. Case of the appellant is of regular 

inquiry in accordance with Rules 5&6 of the Police Rules 1975. 

The department altogether^ ignored the requirement of relevant 

law and passed the impugned order hurriedly in a haphazard 

manner in clear violation of principles of natural justice. It is 

worthwhile to mention here that in cases where department 

imposes major penalty, initiation of Regular Inquiry is 

mandatory.

■* V

f. That the departmental proceedings were conducted against the 

appellant in absentia, while he was in custody and an exparte 

decision was taken by the authorities by adopting summary 

. procedure and no chance of personal hearing was afforded to the 

appellant, hence he was condemned unheard.

That the impugned order dated 28.2.2014 is illegal, void and 

against the instruction provided in Khyber Pakhtunkhwa Esta- 

^ Code, even in violation of relevant provisions of Police Rules

g-

1975, therefore, not sustainable under the law.

. h. . That the appellant was: appointed as Constable on 19.1.2013

having only one year service at his credit and he is only 22 years

young boy, therefore, the penalty awarded to him is very harsh

which will destroy future of the appellant.

i. . That the FIRs were lodged against the appellant on

misconception and misunderstanding, which was subsequently



proved, when the complainants entered into compromise and 

stated on Oath that the entire action was taken on mere suspicion.

That the appellant was neither served with Charge Sheet nor final 

Show Cause Notice, therefore, he could not vindicate his plea and 

position effectively, hence the entire proceedings are smoke 

screen and appears to be pre-determined decision.

J-

k. That the appellant seeks permission of this Honourable Tribunal
<4r- to offer further grounds at the time arguments.

In yiew of the aforesaid, facts and circumstances of the case it is,

therefore, humbly prayed that the impugned order dated 28.2.2014 passed by 

respondent No.3 and final order dated 10.4.2014 passed by respondent No.2

may graciously be set aside being illegal and void, directing the respondents to

re-instate the appellant into service with all back benefits.. ,^1.

Any other relief though not specifically asked for to which the appellant

is entitled in the circumstances of the case may also be granted to the

appellant.

Appellant

Through:

(Shahzada Irfan Zia) 
Advocate, Peshawar.

CERTIFICATE:

Certified that as per instructions of my client, no such Service^peal 
on behalf of the appellant has earlier been filed in this Honorable Tribunal^ 

on the subject matter.

Advocate.
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■ 22.02.2QU ■ ■ I

SRP for liiC'Suite pi'csent. Counsel for the accused/Petitioner 
:.;:;i present. Complainant present in person. Record received. Vj 
. ' ■ Accused/J^etilioner namely Riaz alias Arif son of Afsar AIi

resident of Mohallali jehanzeb Bannu City & Sliadman Klian son 
of Hikmat Ullah resident of Shahbaz Azmat IChel Distt;\:Baniiu 

, :■ seek their post arrest bail in case FIR No. 60 dated 18.0^2014 
U/Sec: 382 PPC at PS City Bannu.

Arguments heard and record perused.
Perusal of the record reveals that the occurrence took place

at 19:30 hr.s in nighttime 17/02/2014, while report was lodged on ■
, the next date against present accused. No doubt recovery has been 'v-!/'
. affected from the accused/petitioners, however,.they haye been'

•' charged after considei-ahle delay of about 20 hrs. Consultation & '7v."v;
■ deliberation, on part of complainant could not ruled out. MoVeover, 
statement of complainant on stamp, paper/affidavit in, respect of 

; ■ • I innocence of accused/petitioners has brought the case in ambit of ' -
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V.'S--
■ ?•further inquiry.

In view of above stated facts'! the petition in hand is accepted „ ; 
and nccuscd/j)etitioncrs arc released on bail subject to furnishihg of

!,

bail bonds to the tune: of Rs. 200,000/- (Two Lac Rupee.s) each 
with two local and reliable sureties each in the like amount to the

* f ,

: satisfaction of this court. Copy of this 'order be Diaced on 
; , ■ judicial/police file. ; 0^'

!

IS!ISiIP Requisitioned record be returned to the quarter con'eoFned, 
File be consigned to RR after its compilation.
Announced !I

liam'u
jM-V!/MODpBannu._ '■
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il>e iflcv;,ni regisier. Counsel for 

APPforih

:#!i
1coun:iel. Be entered in ' 

in person

-’r'ii
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p§

accused/petiiioncrs. complainant i
c stale in nltendanci.'. 

Kecord availabie0
»tiand iirguments heard. %vhilc the complainanti iui.s'■

party and for this he submitted.'^
elfecled

compromise deed.
compromise with the accused

i ' ;i. icFRP-S:,, r-,0 “^'nseis thc'instail.:'i ' "
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, , . “''iPl^inanl. appeared before tile , cour,': il l
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^ ana to ihis effect his statement.recorded!

ovcileal aflidavit and placed '
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cxlendccl.'ibi'v'' ‘‘r! K-

be case of accused/petitioners W'thati i-r
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on nic. therefore, its benefits

iccuscd/pctitioncr at this stage. •; iI \
b. I^egarding the occurrence the 

of further inquiry.
/iMf ■
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pVs- the petition i0. •:■s allowed and the accused/petitioner be released

•salislaction of tliis

oirbailin the i ! ...

1, Ic sureties each in the like 
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cl.’lcd 20.02.20i.; the stolen

at Police 
and 61 dated 

Bannu Memo: No.39i 
mentioned cases have hcon

4 ■ pc/' /'cport of SP/lnv; 
articlos/propcrty in the above?Sq
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'CCOvc/'OG', \ i

vou o,e therefore found suiUy of jrave ntisconduct and have 

■ r penalt.es specifled'in Rule Od of the Police Rules 1975. '

And whereas in ex

liable to made yourself I.

I
I.Pules 1975, I am 

dispense with
■ ; "• :4toproper departmental inquiry. Ift

Now, therefore, the undersigned IiH as a competent authority call 
explain why the major penalty of .dismis'sat from(hroupil this /loiico to upon you 

service should not,
'f

1)0 imposed Iupon you. p t

i

ipiiim
is
III 0

Your reply must be received vnthin
07 days of receipt of this Notice, 

“0 defense to offer and in
■'•'hicli it v/i|[ |)t_. failinf;i 

cx-parte
I>rcsunied that you iiave

that casec‘)Clion shall bo taken against you.
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! ORDER
'jt:'

■!. Show cause r'.otice 

handed with
issued -to constable Shad Man No.724 when he 

a snatched mobile phone by

was caught red • ( \was1

owner of that mobile phone in a shop in
Bannu City. Instead of justifying the possession

of the stolen property, Ihelaccused
constable started quarrelling with tite victim and hence his involvement 
snatching gang

in a mobile
earthed during preliminary probe by the SHO City.was Lin

2. A criminal- case accordingly registered against the accusedwas
constable vide FIR-

No.60 and 61 dated 18.2.2014 u/s 382 PPC PS City Bannu. The accused constable 

injudicial lockup.
was

arrested and is now

3. Since there is no need -of proper and lengthy departmental proceedings, as the. 
mtsconduc.: of acting as a robber in Police uniform is established, therefore, 
proceeding,3 as

summary
provided under Police Rules (amended vide NWFP gazette, 27 .laniiary 

1976) IS adopted. A show cause notice was served
upon him on21.2.2014 ^vhich he

4. 1, Mohammad^ Iqbal, DPO 13annu.

conclusion that retention of'.such robbers-i
as competent authority, have come to the

ui police department will defame this 
. disciplined force and major punishment of dis.missal from service 'is therefore imposed

: upon the accused police officer Constable Shad Man No.724. This’order will take '
, effectfrom 18.2.2014. the date of his involvement i. in the robbery case.
5. Order announetd today i.e 28.2.2014 ,n absentia as the constable i 

Bannu.
IS injudicial lockup

I

(Moh’ammati XqbaJ) 
District Police Officer, 

Bannu

‘1 -

Xob.op No • dated 28.2.2014. # '

Copies to all concerned.\/
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V POLICE DEPARTMENT, BANNU REGION.\

ORDER

This order of the undersigned wiU dispose of departmental 

appeal submitted by Ex: constable Shadman No. 724 for set asiding the order passed 

by DPO/Bannu vide OB No. 206 dated 28-02-2014.

The said appeal was referred to DPO/Bannnu for 

. comments. DPO/Bannu submitted his comments vide his office memo No. 4940 dated 

03-04-2014.

On receipt of his plea, comments of DPO/ Bannu and his 

service record, the undersigned scrulinized the whole enquiry file leading to his 
dismissal and it was found that allegations have been proved beyond an iota of doubt

by caught red handedly. Being a stigma on the face of the force, he does not deserve

to find his way back to the organization whose history is reflect with tremendous 

sacrifices

^ Keeping in view the above
Police Officer, Bannu Region, Bannu in exercise of the powers vested in me under 

Police Rules 1975 hereby file the instant appeal with immediate effect.

Order announced.

I SAJID ALI KHAN, Regional> }

(Sajid AH Khan)PSP 
Regional Police Officer, 

Bannu Region, Bannu./o'Z<oNo. ./EC, dated Bannu the / V /2Q14.

ICopy to:-
/

1. The District Police Officer, Bannu along with service record containing 
departmental proceeding file for information, and necessary actioD'''w/r 
to his office memo: No. 4940 dated 03-04-7 H4 1 /

/\

(Sajid AlKkhahtfJSP 
Regional Police O^^icer, 
Bannu Region, Bannu

/
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i: : • Habib Bank Ltd. v. Ghul^i Mustafa' KjiAi^Tiir^;*::j,SC 923 <ii 
(Saiyed Saeed Ashhad, J.) ■

^'Tribunal ^'having".exercised its discretiop judiciously- and'^^properly, 
^interference in such exercise of discretion was not waiTahted.'-?>- si t-.Tai

'j 2004 PLC (CS) 809; 2004 PLC (C.S) 802; PLD 2001 SC 176; 2004 SCMR 145;
-1994 SCMR 2232;'2003 PLC (CS) 796 and 2004 SCMR 145,Ve/:

'

'V‘'.92:
. V

922 SC
_______________ . ______

.V ■ in existence-Respondenfs sendee thus, could not have been ternunata
Avithout:issuing ■show-cause ^notice^^^ling ;upon his expLn^on^
holding6frequisiteinquiiy..4.^...j,-.,

(ii) Senfice Tribunal Act, 1973 (LJOC of 1973)-*
■'-■-S. 2-A-ConstituUon of Pakistan (1973), Art. 212-Petitioners^^n^nh^

' that when impugned judgment
ceased to have'jurisdiction in as much , , , —,

■ - after completion of privaUzaUon process had 'reen ove^

M [Pp. 927 & 928] D, E
r»Tf r-'l; ■ ’ Wi :

•fk.'

announced, Service Tribunal; had^ 1
as by that date petitioner^fll t-p-titioner. . . ^ ,

K---------------- Ilf ndpd over m .‘itiVh' . Mr. Suleman Habib-ullah, AOR for Respondent.
. owner-contention now being raised was not ■ Date of hearing: 10.10.2005. '

time when.appeal was argued before Semce TnbunaJ. ^
■K " .. Tribunal could nothave considered and dilated upon the Mme^yhIchhto^' ORDER

; been raised before Supreme Court for the bleaT^^^ ' Saiyed Saeed Ashhad, J.-This petition for leave to appeal has
^ raise such contention in its petition or eave P mere'fak‘of**l ^^been filed by petitioner Bank assailing the judgment dated 12.3.2004 of the

otherwise would be of no help to pe onm of transfer/sair'df itsS ^federal Semce Tribunal, (hereinafter referred to as the "Tribunal") in
privatization of Nationalized Institu ons y 3 would'not bel; Appeal No. 1472(K)/1998 whereby the Tribunal has set aside the order of
controlling shares by Federal (lOTernm * nroceed with^case^oflk ^termination of the respondent and reinstated him in service with full 
sufficient to oust jurisdicUon of Sc^ce Tnbunal to consequential benefits,
employees of such instituUon, as at the Ume of f.lmg appe^ beforei.. , , m
Service Tribunal he was civil servant as per terms of b.2-A oi oerv}«j ^ g 2. Facts requisite for disposal of this petition are that respondent
Tribunal Act, l973"Subsequent development would not deprive or^stnp| employed as Senior Executive Vice President in Habib Bank Limited,

"’""siteh civil servant of his status and the same would have no adverse jHc was involved in some criminal charges for which an FIR was registered
ms pending appeal fi® 'vas arrested therein. As a result of his arrest which prolonged on
I . ^^ccount of dismissal of his bail applications he could not peiform his duties

service Tribunal Act, 1973 (LXX o 1 '(on the post held.by him. The petitioner Bank after obsemng that the post
8(^2-A"Civil Servant-Termination of respondents seivdce on the grou^" i,i could not be kept vacant for an indefinite period is it was not known when he I
that criminal case was roistered against him and he was arre^ in j ^w6uld be enlarged on bail or released from the charges leveled against him '
charge of criminal offence-Legality-Mcre allegation of commission of ^and further that on account of his involvement in criminal acts they had lost 
offence against a person and registration of F.I.R..in, respect of r^faith and confidence in him, thus constraints on the part of the management
offence against him would not ipso facto make him guilty of commi^im| ^from'allowing to occupy a ver^- senior and confidently position terminated 
of such offencc-Such person would continue to enjoy pr^mptiwd nhis services with immediate effect in pursuance of Clause 15 of the Habib 
innocence until convicted by a Court of competent jurisdiction-a^r a B^bk Limited (Staff) Sen-ice Rules, 19S1 on three months pay in lieu of 
proper-trial with opportunity to defend of allegations ley^| > notice.
against him-Removal of res^ndent on the ^oun t at r^_o^ ^ 3 respondent submitted his representations legal notices etc
lost faith, confidence and trust of compe n t> 929B? petitioner Bank did not redress the grievance of the respondent on
was not be sustainable in law. ground that his termination was simplidter and further that his seivice

(iv) Service Tribunal Act, 1973 (LXX of 1973)- bank was governed by the principle of master and seivant which
. . / n'7o^ A..* 019 imitation Art (ffi i'J^^ample power to the petitioner Bank to remove/terminate an employee

—S. 2-A"Constitution of Pakistan (1973), • i imitation^ serving of notice or pay in fieu thereof and there was no requirement of
of 1908),• Ss. 5 & 14-.Appeal against term.nabon of ^Iwiding opportunity of parsonal hearing.
Condonation of delay, assailed-Delay was condoned by Semce
after minute and detailed examination offsets and circumstances of ^ 4.

• grounds advanced by respondent for delay and pronouncement ^^Pondent approached High Court of Smdh by filing Constitutional Petition
Supreme Court in a large number of cases laying down Ailicle 199 of the Constitution of Islamic Republic of Pakistan. This
condonation of delay in filing appeals and applications etc-Sert^ dismissed after incorporauon of Section 2-A in the Seivice

, j . - Act, 1973 (hereinafter referred as the "Act"). It will be

Mr. Shahid Anwar Bajwa, ASC & Mr. Ahmad Ullah Faruqi, AOR for ’was• i

■ 1
-i ; • Tvi f.

lii'

.. •

on

:.L, (Hi)

(V
Ml:- 1

'f'.: I

4 I

hi

. \0¥ ■

As the petitioner Bank failed to redress has grievance the
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' (Saiyed Saeed Ashhad, J.)
i

institution like a Bank were utmost trust respect credibility and 
honest5' is required leaving no option with the Bank but to 
terminate his sendees; and

IMiB Bank Ltd. V. Ghulam Mustafa Khairati 
(Saiyed Saeed Ashhad^J-.)

advantageous to reproduce the observations of the ILgh Court regardi! 
condonation of delay in filing appeal before the Tribunal as unden ^ |

■The petitioner, apart from the .available pleas would _
anplY for condonation of delay under Section o of the Liinitation

that the petitioner has been pursuing his petitioD|H

■ ;pi s:joo6. .... 924 sc
4

f. p.- I

(iii) that the Tribunal had erred in condoning the delay in filing the
, appeal by the respondent as no cogent plausible and satisfactpiy

ground had been advanced by the respondent for the delay in 
filing the appeal and the Tribunal had aped in an arbitraiy and 
fanciful manner in condoning the delay.

for the reason 
diligently and in good faith."

• 5. The order of the High Court was challenged by respondent befo?* > ■
this bj tbrSt 10. Mr. Suleman Habibullah, learned AOR appearing on behalf of
order dated f pr^eed wth the case otlhS „spondent on the other hand supported the judgment of the Tnbunal and
the Tribunal would have the sole jur s ^^P,^ that the Tribunal had considered each and eve.y aspect of the
respondent after incorimi at on o S 2 A ^ ^ condoning the delay and minutely examined all the contentions of the
respondent filed appeal undei Section 6 o ^ theparties, as well as relevant provisions of the law applicable to

6. The peUtioner objected to the maintainability of appeal before ttre circumstances of the case relating to the rights liabilities and
Tribunal on the ground of limitaUon. The Tribunal obligations of the parues.
thorough examinaUon of P^^ffaL^'a'nTcTrcumlun'ces "of th°e"caS^' 1 n. Relative to the first contention raised by Mr. Shahid Anwar 
and taking into consideiaUon t e „ronouncementii of this CpiiltS Bajwa it is to be otseived, that this contention was not available to the
condoned the delay by placing lehance on t p ^tioner at the time when the appeal was argued before the Tribunal
laying down the pnnciplcs for condonation 0 >. ' ^ fterefore, the Tribunal could not have considered and dilated upon the

7 Feeline aggrieved and dis-satisfied with the impugned judgment^ contenUo’n which has been raised for the first time today. The petitioner did
the netiUoner Bank filed this peUUon for leave to appeal. „ot even raise this ground in their petiUon for leave to appeal filed by t em
^ ^ ' - in this Court; Even othePAnse raising of this plea or ground before US would

8 We have hcard the ai-gumenls of Mr. Shahid Anwar W|| ‘jjg of help to the petitioner in rie%v of the judgment of a lai-ger Bench of
learned ASC on behalf of petitioner and Mr. Suleman Habibullah.learned| 204 to 240. 247, 248-K/2004 and 199-K/Oo
AOR for respondent. /.I {Manzoor All and ethers us. United Dank Ltd. and another) holding that

« • • ^ thP uetition raised the-j mere fact of privatization of Nationalized Institution by way of tiansfer/sa e
■ 9. Mr. Shahid Anwar Biywa in support of the petiti ^ ^ controlling share by the Federal Government to a private party would

following three contentions,- sufficient to oust the jurisdiction of the Sci-Yice Tribunal to proceed
' with the case of an employee of such institution as at the time of filing of the 
appeal before the TrTjunal he was ciril sen'ant as provided by Section 2-A of 

- the Act and a subsequent de%elopmcnt would not deprive or strip such cml 
■ semnt of his status as ciril sen’ant would have no adverse effect on the 

pending appeal. This contention is therefore decided against the petitionei.

^ '

i

I

(i) that on 12.3.2004 when the judgment was announced,, 
Tribunal had ceased to have jurisdiction to proewd -
case of the respondent inasmuch as b>- that 
Bank after completion of privatization process had been h 
over to Agha Khan Foundation as they had 
interest in thc-petitioner Bank whereafter it could no i

controlled and managed byjtn®^ 
of thei

Ml

12 Taking into consideration the second contention advanced by
' Mr. Shahid Bqjwa it may be obseired that it is u setUed principle of law thai 

'' f ' mere allegation of cemmission of an offence against a person and lepstiation 
' ' ■ of FIR in respect of a ceitain offence or more than one offence against such

. . . orrAnnt nf hie involvemcnt in criminBl j pei-son would not ip^o facto make him guilty of commission of such ofTence
(ii) that the P'Wio"er f FIR No. 98 of 199|l and he would conUnue to enjoy the presumption of innocence until convicted

dlmr26 I?f 99 was by m under Sections 161/16 b, „ Court of competent jurisdiction after a proper trial witl. opportunity u,
dated ‘f Preventi of Corruption Act/. defend himself on the allegations levelled against him. In the present case
PPC read with Section 5(2)^^^^^^^^^^ unscrup/usl - the petitioner had acted .ith utmost hur.y and hot haste for which no

emplo\'ment plausible explanatioa was provided by them cithei befoie the Tnbunal oi b>

that the Bank was being run 
Federal Government thus depriring the respondent 
status of civil sen'ants as per Section 2-A of the Art. e

of 1947) was 
and tricky person becoming unfit for’

1
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Habib Bank Ltd. v. GhulaM Mustafa Khairati^-' . SC 927
(Saiyed Sa^d Ashhad, J.) .

' ,, • u-i xv • *u-‘ .lii wUnff to the'removal dismiss and termination of the employees of aMr. Shahid Bfuwa while arguing this peUbOD in this Court What was #^ung “J . , • . . , ^ ^ .
in support of remoVal/termination was that 'the post occupied1 ^yonalued bank but also violated the provisions.of natural justice according
respondent was of Senior Executive Vice President, which could notbeSii^ pwhich no o.i? can be condemned without providing him an opportunity of-
vacant for a long period and that on account of the criminal act/oEfJ^^? ^g^ding himself. Such order could not be said to be a legal valid and proper
committed by him he had lost faith confidence and trust of the cdmpetenj^ orfer- The fact that the Service Rules in existence in the Petitioner’s Bank -
authority for holding such a senior appointment. Both the grounds adviced* jy not have statutory backing would not give unlimited unfettered and
by Mr. Shahid B^wa do not appear to cany weight. As regardsith*' ' .L-giute power to the Petitioner to ignore the same and to deprive the
contention that the post could not be kept vacant for long penod. It n^j ^ ^ ^t of access to natural, justice. If any authority is '
be observed that It could have been filled in by posting another officerior^': ^ ^ .*-• e ^ >additional charge of the post could have been given to another officeri^^;’ the above proport,on the same are avadable from the
such time the respondent’s case had been decided by a competent CouK;^ i jodgments in the cases of (i) Arshad Jamal vs. N.W.F.P. Forest Development
However, in case of conviction he would have lost his job. The petiti^ei Corporation and others (2004 PLC (C.S.) 802), (ii) The Managing Director,
could have instituted departmental proceedings against the respondent*for. SuiSouihern Gas Co. Ltd. Versus Saleem Mustafa Shaikh and others (PLD
his alleged criminal acts under their semce rules known as Habib Bai^ jOOl SC 176) (n\) Managing Director, Sui Southern Gas Company Limited,
Limited (Staff) Service Rules, 1981 (hereafter referred to the ' ^chi vs. Ghulam Abbas and others (2003 PhC iCS) 196)-, (iv) Mazakat Ali
Removal of the respondent under clause 15 of the Rules on the groundJhat ^ WAPDA through Manager and others (2004 SCMR 145) and (v) Anisa
respondent had lost faith, confidence and trust of the competent authority ' p/y^c (1994 SCMR 2232)
was an illegal order which in the garb of termination simplicter was in eff^ 
by way of punishment for the alleged criminal acts of respondent which were 
sub-judice before a competent Ckjurt and v. hich subsequent were found to.be 
baseless and false. Before the quashmeni of the FIR and pendencyiOf the 
criminal case the petitioner could have initialed departmental proceedings^' ^ 
the criminal case and the departmental proceedings are entirely different nijl 
being co-extensive nor inter-connected. Even after acquittal of respondentia 
criminal trial, departmental proceedings could have been instituted as. the^ 
departmental proceedings are concerned with the service.discipline,'good 
conduct, integrity and efficienr.- of the employees. For the above reliance is 
placed on the case of Syed Muhammad Iqbal Jafri vs. Registrar, Lahore High

926 SC ■ Habib Bank Ltd. v.GHULAhi Mustafa Khairati '. 
« .......... .... — (Saiyed Saeed Ashhad,-J.) - - . —

4

14. With regard to the contention that the Tribunal had erred in 
(ondoning the delay on the gi'ound that no plausible satisfactoiy and 
lufficienl ground was advanced by respondent for condonation of delay in 
filling the appeal. It may be stated that delay was condoned by the Tribunal 
iftera minute and detailed examination of the facts and circumstances of the 
cse’^the giuunds advanced by the respondent for the delay and the 
pronouncements made by this Court in a large number of cases laying down 
the principles for condonation or otheiwisc of the delay in filing appeals and 
ipplicationa-etc. The Tribunal while condoning the delay did not commit any 
ile^i^ or material irregularity or acted arbitrarily or against the settled 
principles governing condonation of delay which would compel this Court to 
inlerfere with the exercise of discretion. In a large number of the cases this 
Court has pronounced that when discretion of condoning the'delay in filing 
in appeal has been legally judiciously and properly exercised then same is 

required to be interfered with. Reference may be made to the case of 
Managing Director, Sui Southern Gas Company Limited. Karachi vs. 
dhulam Abbas and others (2003 PLC (CS) 796) wherein this Court while 
•fisebssing the ambit of the discretionaiy power of the Tribunal relative to 
rondonation of delay obseived as under;

"Besides above reference, decision of the cases, on merits have 
ahvays been encouraged instead of non-suiting this litigants for 
technical reasons including on limitation. In this behalf good number 
of precedents can be cited where question of limitation was 
considered sympathetically after taking into consideration the

DCourt, (2004 PLC (C.S.) 809).

13.’ Admittedly at the time when action of termination was^t^U' 
against the respondent the petitioner bank was being managed, nin.and , 
controlled by the Federal Government and though at that time the. exact 
status of the employees of the Nationalized Banks could not be determined 
but the fact is that the law of Master and Servant had ceased to b^ appliwbk 
as the petitioner bank was no longer a pri^•ately managed bank and further- 
that the employees of the petitioner bank had been given certain guarantee 
and sanction under the Banlis (Nationalization) Act, 1974. It is alsoj^ 
admitted fact that Sei-<dce Rules for the petitioner employees had be.c.n: 
framed and were in existence. The competent authority of the respondent 
bank thus had no power to terminate the services of the respondent without 
issuing show-cause notice to the respondent, calling upon his explanation 
and holding an inquiiy, if so required, into the allegations. The cortipet^ 
authority thus acted not only in contravention of the provisions of

)
\\
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Habb Bank-Ltd. v. Ghulam Mustafa Khairati 
'^(SaiyedSaeed Ashhad, J.) . -

. -P] Suo Motu Case (Cutting Down of Trees in Jehangir SC ,929 
TarkS'addar, Karachi) '. .j. . . _ . 

(Ifdkhar Muhammad ChaUdhiy.C.Jj-

928 SC *• 2006 - . ,

4 relevant licts. Reliance is placed on the cases of Muhammad Yad^B 
u. Pakistan Petroleum Limited and another (2000 SCMR. 83M 
Messrs Pakistan State Oil Company Limited v. Muhammad Ta)»^ 
Khan and others (PLD 2001 SC 980), Teekam Das M. 
Executive Engineer, WAPDA vs. Chairman, WAPDA (2002 
142). There are application from the appellant but no interferenas 

madeljy this Court on the premises that Sei-vice Tribunal had| 
of its discretional^ powers. In this beh^J

PLJ 2006 SC 929
^Original Jurisdiction)

presriil: Iftikhar Muhammad Chaudhry, CJ. Main Shakiruli.ah Jan &. 
Sm:d Jamshed ALi, JJ.

SUO MOTU case’-. . 
(CUTTING DOWN OF TREES IN JEHANGIR PARK, . 

SADDAR, KARACHI)

Suo Motu Case No. 3 of 200B. decided on 5.4.2006.

was
passed older in exerdse • zi
reference may be made to the case of WAPDA v. Muhammad Kftaiid 
(1991 SCUR 1765). Relevant para therefrom reads as under thus: |

■..... regards the question that no application for condona'tion^H
of d^y had been filed by the respondent, the matter IJeingone^B 
of the discretion the finding of the Tribunal cannot be set aade^B • 
on a technicality alone...." ' ‘

In the case of Nazakat Ali vs. WAPDA through Manager and others (20Wv^ 

SCMR 145) this Court made the following obsei^ations:-- .

"....It haidly needs any elucidation that sufficiency of cause of 
condonafein of delay being question of fact is within the excluave;^ 
jurisdicticn of learned Federal Seivice Tribunal and once the'; 
discretion concerning condonation of delay was exercised judiciously ^ 
by the Service Tribunal it cannot be disturbed by this Court without ^ 
any justification which is lacking in tliis case. In this reg^d wc.are,^ 
fortified hf the dictum laid down in Syed Ali Hasan Rizvi v. /slomicfj 
Republic of Pakistan (1986 SCMR 1086), Muhammad Azhar Kh<m v.y^ 
Service Tribunal Islamabad (1975 SCMR 262), Water and Power ^ 
Development Authority u. Abdur Rashid Dor (1990 SCMR 1513) and 
SherBafcafuru. Gouemmenf N.'VV.F.P. (1990 SCMR 1519).
The contusion arrived at by the learned Federal Semce Tribunal; J 
being stiictly in conconancc of law and being well-based does no 
warrant any interference. The petition being meritless is dismissed ^ 4 
and leave refused.

Suo Motu Notice---
.'..Construction of Multi-Storied Car Parking Piaza-Explanaiion by 

representative of City District Government-Jurisdiction of District 
Govcrninent-ln view of the order of Supreme Court and objections 
raised by non-governmental organizations, the City District Govci nmcnt 
decided to drop the project for construction of car parking plaza- 
Representative stated that the park was licing utilized specified year as a 
public place, therefore. City District Government had no lawful authority 

for commercial purposc--Heltl: .-Mthuugh pioject hasto convert same ...
been abandoned for the reasons mentioned in.statcmeiu but City District 
Government is restrained to convert same in future to any other use save 
in accordance with law-City .District Government was directed to restore 
the status of public park and develop accordingly. (Pi). 930.& 931} A & R

Mr. Naeem-ur-Rchmon, ASC for Applicant.
Mrs. Naheeda Mehboob Elahi. Dy. A.C. Mr. Manzoor Ahmed. EDO 

(Law), City Government, Karachi on Court's Notice.
Date of hearing : 5.4.2006.

Order .
of notice dated 27.3.2006. Manzoor Ahmed. EDO jin pursuance

(Law) City Government, Karachi appeared and filed following statement 
behalf of City District Government, Karachi.

"The City District Government has already written Letter to the 
Chief Secretary, Government of Sindh. Copy of the same produced . 
herewith annexure "A". However. CDGK ha??droppcd the ijrojcct for 
construction.of Parking facility on a portion of Jehangir Park due to 
serious reser\ations from the .\'GOs.
2 The above statement is accompanied by another letiei (copy of 

whicl. has been endorsed to the Chief Secretao' Sindli by the City D.sti-.cf
' Government, Karachi). Contents thereof are also reproduced herembclow.-

on
;•Perusal of the relevant portion of the judgment of the Tribunal dealing with 

this issue leaves co doubt that it had decided this issue after athorough m ' 
very minute exanination of the facts circumstances and the lelevant case.yg- 
This the exercisecf discretion docs not require to be interfered with.

■ :£

16. For ihe foregoing facts, discussion and reasons this petition or - 
leave to appeal is found to be without any substance. Accoi-dingl} it ;j 
dismissed and leave to appeal is refpsed.

Petition dismissed jB
(Aziz Ahmad Tarar)

I .11
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUN KHWA PESHAWAR
Appeal No. 594/2014.

Shadman Hikmat Ex-Constable No.724,
Son of Hikmat Ali Khan resident of 
Shahbaz Azmat Khel Tehsil & District Bannu. (Appellant)

VERSUS

(1) Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

(2) Regional Police Officer Bannu Region, Bannu.

(3) District Police Officer Bannu. (Respondents)

PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTS No.l. 2 & 3.

Respectfully Sheweth:

PRELIMINARY OBJECTIONS;

1) That the appellant has approached the Honourable Tribunal with unclean 
hands
That the appellant is estopped to file the appeal due to his own conduct. 
That the appeal is bad due to mis-joinder and non-joinder of necessary 
parties.
That the appellant has concealed the material facts from the Honourable 
Tribunal.
That the appccd of appellant is not maintainable in its present form.
That the appellant has no cause of action.

2)
3)

4)
-3
!1 ■5)
ft'6)

OBJECTIONS ON FACTS

(1) Pertains to record. The accused is directly charged in the said FIR 
and the stolen/snatched articles were recovered from his possession.

(2) Preliminary inquiry through SHO City was conducted wherein it was. 
established that the appellant was the active member of mobile . 
snatching gang. The investigating officer has also held responsible 
the accused for the offence in the report under 173 CrPC. Police is a 
disciplined force and keeping such person in police force would get 
bad name for police and police will lose public trust as police is the 
force which protect public property and lives.

(3) Incorrect. Keeping in view serious allegations of theft summery 
proceeding under Police Rules 1975 was initiated and show-cause 
notice upon the appellant was served on 21.02.2014 but he failed to 
submit reply till 28.02.20 14. Thereafter a legal and valid order was 
passed against the appellant.

(4) Pertains to record the departmental appeal of the appellant was 
found unsatisfactory, baseless and rightly rejected on merit.
OBJECTIONS ON GROUNDS.

A. Incorrect. In both the FIRs the appellant was directly charged and he 

was caught red handed with a snatched mobile phone. Being a 

servant of discipline force he was the active member of mobile 

snatching gang as evident from the preliminary inquiry SHO City 

and charge-sheet under section 173 CrPC. In the departmental probe 

the charges have been fully established. Further proceedings in 

criminal court and departmental proceedings both are different and 
can run side by side.

\

.‘’j



B. Incorrect. Criminal proceeding and departmental probe can not be 

preceded jointly as per the verdict of Superior Courts. The offence is 

of mQral turpitude which is absolutely established during
preliminary probe and investigation. The inquiry report enclosed as
annexure

C. Incorrect. As explained in preceding para.
D. Incorrect. The-order is legal and in accordance with law and based 

on facts.
‘i-

E. Incorrect. The appellant was dealt under Police Rules 1975. keeping 

in view the solid documentary proof, the appellant was proceeded 

under summery proceeding by issuing show-cause notice etc.
F. Incorrect. All the codal formalities were observed during summery 

proceeding.
G. Incorrect. The orders of respondents are legal, based on facts, 

justice and in accordance with law.
H. Incorrect. The appellant was appointed as Constable on 19.02.2013 

and during probation period, he has committed serious offence of 

moral turpitude.
I. Incorrect. FIRs were lodged against the appellant by the private 

complainants under section 154 CrPC duly signed by them under the 
law and the appellant was caught red handed with a stolen article 
which is an ample proof for departmental action.

J. Incorrect. As stated above, after preliminary inquiry, summery 

proceeding under Police Rules 1975 followed by a show-cause was 

initiated against the appellant but he willfully did not bother to 
reply.

K. That the respondents may be allowed to add or advance any other 
grounds during the hearing of appeal.

Prayer;
In view of the above facts and stated reasons, the appeal of 

appellant is devoid of legal force, may kindly be dismissed with 
costs.

/
Provinciat Rolic^^&fficer, h 

Khyber Pakhturflmwa, Peshawar 
^ (Respondent No.1)

Regional Pojice Officer, 
Bannu Region, Bannu. 

(Respondent No.2)
- .

D^M^'^^ic^fficer, 

Bannu.
(Respondent No.3)
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUN KHWA PESHAWAR
Anneal No. 594/2014,

Shadman Hikmat Ex-Constable No.724 
Son of Hikmat Ali Khan resident of 
Shahbaz Azmat Khel Tehsil & District Bannu.

/

(Appellant)

VERSUS

1) Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

2) Regional Police Officer Bannu Region, Bannu

3) District Police Officer Bannu (Respondents)

COUNTER AFFIDAVIT

We, do hereby solemnly affirm and declare that the contents of the attached 

comments are true and con ed to the best of our knowledge and belief and nothing has been 

with held or concealed from this Honorable Tribunal.

(DeponenJ^
Provincial Bmice Officer 

Khyb^Pakhtunkhwa, Peshawar 
^7 (Respondent JVofi) ]

'

/

Depon^K
Regional police Officer 

Bannu Region, Bannu 
(Respondent No, 2)

r‘-'

. \

(Deponent)
District Police Officer, 

Bannu
(Respondent No. 3)



BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUN KHWA PESHAWAR
Appeal No. 594/2014.

Shadman Hikmat Ex-Constable No.724,
Son of Hikmat Ali Khan resident of 
Shahbaz Azmat Khel Tehsil & District Bannu. (Appellant)

VERSUS

1) Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

2) Regional Police Officer Bannu Region, Bannu

3) District Police Officer Bannu

j

(Respondents)

AUTHORITY LETTER.

Mr. Mir Faraz Khan Inspector Legal Bannu is hereby authorized to appear before

The Service Tribunal Khyber Pakhtunkhwa Peshawar on behalf of the undersigned in the

above cited case.

He is authorized to submit and sign all documents pertaining to the present appeal.

Provincial PoUc^ufficer, 
Khyber Pakhtunkhwa, Pesh^ai

.>^^^(^^pondent No. 1j /

Regional Policp'V^er, 
Bannu Region, Bannu. 
(Respondent No.2)

District Police Officer, 
Bannu.

(Respondent No.3)
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i : BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

E^ RE: Service Appeal No. 594 /of2014i’.
•v

Shadman Hikmat ...VERSUS... Provincial Police Officer etc

REJOINDER OF THE APPELLANT.

Respectfully Sheweth:

REPLY OF OBJECTIONS:

1-2. That the appellant approached the Tribunal with clean hands and with ' 

a bonafide claim, hence objections are untenable.
■f

tf

All the necessary and proper parties have been impleaded in. the 

appeal, therefore, the objection is untenable. ' ,

/.y'i:

Incorrect. No material fact has been concealed by the appellant, hence 

the objection is untenable. ,

5-6. That the appeal of the appellant is maintainable and he has a legal 

cause of action and valid locus-standi.

ON FACTS:

Para-1. Incorrect and misleading. Nothing was recovered from the 

possession of the appellant and criminal/trial Court already 

discharged/acquitted the appellant in the alleged FIRs. The 

statement of respondents is false and based on malafide.

Para-2. Incorrect. An exparte so called inquiry is conducted, which has 

no value in the eye of law. Nothing was proved against the 

appellant and the complainant charged the appellant mere on 

suspicion, therefore, he effected Compromise with the appellant 

and the appellant was released on bail from the Criminal Court. 

It is essential to mention that the trial Court has already

/i.



P-2

discharged the. appellant, in^ both the cases. (Annexure R/1 & 

R/2). ■ ■ ■.

T

Para-3. Incorrect. The reply of Show Cause Notice was ftnot entertained 

by the authority and hurriedly passed the impugned orders. The 

action of competent authority is not legal and a defeat of truth 

andjustice.

Para-4. Incorrect. The departmental appeal of the appellant was well 

founded and reasonable but went unheeded.

ON GROUNDS:

A to K.

Incorrect. All the grounds taken in the appeal are legal 

and the reply of the respondents is irrelevant and it seems that 

they are quite alien t** relevant law and rules. The complainant 

already effected Compromise with the appellant and the Trial 

Court already discharged the appellant in both the FIRs/cases.

It is settled principle of law that where charges in 

criminal and departmental proceedings are the same, acquittal 

in criminal case of the accused entitled him for reinstatement 

into service. In the light of above principle the appellant is 

entitled for reinstatement into service.

It is, therefore, humbly prayed that the relief may kindly be granted as 

prayed for in the appeal.

Appellant
Through: Y

(Shahzada Irfan Zi^ 
Advocate, Peshawar.

Dated:3^.04.2015

A'FFID({\/JX

cLecicKre on

\ia^ Ween
of leJ.
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darkness” which means'that the accused were charged only on lli'e basis of 

suspicion ns no definite source for their involvement was ever disclosed. 

He also slated that “i have got no objection if all the accused are acquitted 

in the instant ca.se and also not interested in further prosecution of the 

accused.

■ t ‘

/
:

Therefore, keeping in view the above referred circumstances 

there is no prospect of conviction of accused in the instant case. Hence, the 

accused facing trial arc hereby discharged from the charges leveled against 

tiiem. Accused are on bail. Their sureties stand cancelled and discharged 

from liabilities of baij bonds.
Case property (if any) be disposed off as per law after expiry of 

appeal/revision. Case hie be consigned to RR alter completion.

'vT

A n nounced
1 -24-10-2014

Naeemullah Khan .ladoon 
.ludicial Magistrate-11, Bannu I
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APP for the state present. Accused on bail alongwith their 

counsel. Complainant in person present. '

Accused Hamayun BCian, Shadman and Riaz alias Arif have been 

booked in case FIR No,60 dated 18-02-2014 U/S 382 PPC PS City.

On availability of complainant his statement recorded as PW-1. 

Thereafter, counsel for accused advanced arguments for discharge of, 

accused.

I, ( uii
I

mm
;>

■■ifl yi

; I ^

[ i:

Arguments heard and record perused. -

Perusal of-record reveals that complainant/PW-1 stated in his ^.2-, 

cross examination that “That he could not identify the accused due to pitch

;

I
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(T*^ - Vif )Order-TOy
24-10-2014

/h

i
—^ APP for>-tlie state-present. Accused

counse;/Complainc4t-in pekon pres

Accused Hamayun Khan, Sliadman

bail alongvviih theiron
\

ent.

and Riaz alias Arif have been
booked in case FIRNo.61 dated 18-02-2014 U/S 382

PPC PS City: 

statement recorded as PW-I.
On availability of. complainant his 

thereafter, counsel for accused moved
section 249-A Cr.PC application.

Aigumenls heard and record perused.li
■ i

• >! Perusal of record■■ ! reveals that complainant/PW-1 
cross examination that “That he. could not identify the 

darkness” which means that the

stated in his

accused due to pitch •
accused were charged only ,on the basis of ' '

suspicion as no definite involvement was ever disclosed 
He also stated thaf “I have got no objection if all the accused

interested m airther prosecution of the

j,

titc acquitted •"1 liic instant case and also not i
.U'i I

accused.

Tlierefore, keeping in view the above referred ci
circumstancesthere is no prospect of conviction of accused in the instant, 

accused facing trial

■:^r!

case. Hence, the 
hereby discharged from the charges leveled against 

bail. Their sureties stand

are
them. Accused 

P-om liabilities of bail bonds.'
are on

cancelled and discharged
; ►

Case property (if any) be disposed off as per law after 

■' be consigned to RR after
expiry of

apjDcal/reyision.
completion.Announced

(3124-10-2014 V voisc. .'atioC'.’

- •'Lidicial Magislrale-ll. Rannu
i
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

Dated 6 /12/ 20162043/STNo.

To
The D.P.O Bannu,
Government of Khyber Pakhtunkhwa, 
Peshawar.

Subject; - JUDGMENT

I am directed to forward herewitlh a certified copy of Judgement dated 
30.11.2016passedbythisTribunalontheabovesubjectforstrictcompliance. ...

End: As above

Q
REGISTRAR

KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL 

PESHAWAR.
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