BEFORE THE KHYBER PAKHTUNKHWA SERVICE TPIBU PESHAWAR

- Appeal No 1385/20 7

Date of Institution ...  11.12.2017
Date of Decision ...  29.01.2019
' Au;angZeb Ex-Constable No. 390 District Bunér. (Apbellant)
VERSUS

The Reglonal Police Officer, Malakand Saidu Sharif, Swat and another.

% (Respondents)
7
Present.
Miss Uzma Syed & S Nauman Ali Bukharl
Advocates ...  For appellant
Mr. Muhammad Riaz Paindakhel, ‘
Asstt. Advocate General ... For respondents.
MR. HAMID FAROOQ DURRANI, ... CHAIRMAN
MR. HUSSAIN SHAH, - ... MEMBER(E)

JUDGMENT

" HAMID FAROOQ DURRANI, CHAIRMAN:-

1. - Appellant is aggrieved of orders dated 30.05.2009 and. 29.11.2017
passed by the respondents No. 2 and 1, respectively. The former order
pertains to dismissal of service of appellant while the latter is.regar'ding

rejection of his departmental appeal.

\\ 2. The facts, as gatherable from record, are that th: api)ellant, while

pbsted at Kingargalai was found absent from duty w.e.f. 05.05.2009. He' fl.




Ed}

was, therefore, proceeded against departmentally and the order dated
30.05.2009 was passed under the provisions of Khyber Pakhtunkhwa

Removal from Service (Special Powers) Ordinance, 2000. Pertinently, the

~ enquiry proceedings were dispensed with in the matter. The departmental

appeal of appellant was rejected on the sole ground of being bared by time.

3. We have heard learned counsel for the appél‘lant and learned Assistant

Advocate General on behalf of the respondents.

It was the contention of learned counsel for the appellant that the
impugned order of dismi'ssal from service, though passed on 3(‘).05.2009,
was given effect from the date of absence of appellant i.e. ,0»5.05.2009'. In her
view the order was, therefore, void and the delay "f-n submission of
departmental appeal was not to be Qounted to the detriment of appellant. It
was further coﬁtended that admittedly no enquiry was conducted ag'ainst‘the
appellant, however, he was awarded major punishment of dismi‘ssa.l frorﬁ
service and there‘,was consistent view of the Apex Court requiring holding of
proper enquiry in similar matters. She relied on judgmentr; reported as 2000-

SCMR-1743 and 2008-SCMR-609.

On the other Hand, learned Asstt. Advocate General argued that the

dépértinentai appeal of appellant was hopelessly time-barred and in view of

the travel histow- of appéllant starting from 20.08.20¢). and ending - on -

'15.06.2017, his appeal was rightly dismissed.
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4, .It is conspicuoﬁéiy nofed fhat pfoqéédiﬁgé against the appellant were
held under the erstwhile Khyber Pakhtu;nkh\;; Removal from Service
(Special Powers) Or;iinance, 2000 which, no doubt, contéined provisions for
don : ‘
dispensing with the enquiry but;reasons to be recorded in writing. At the
same time, the pfovisions contained in Section 3 of the Ordinance ibid made
it mandatory for the departmental authority to. issue order in writing and
inform the accused of the action proposed to be taken with regard to him and
the grounds of the action. Reasonable opportunity of shoéving cause against
the proposed action was also to be given to the accused under the law ibid.
The exceptions to the said mandatory provisions were in terms that where
the competen"c ‘authority was satisfied that in the interest of security of
Pakistan or any part thereof it was not expedient to-give such opportunity or
in cases where a person, being proceeded against upon corwviction by a court

of law, was sentenced to imprisonment or fine.

In the case in hand the enquiry proceedings were admittedly not held
against the appellant while the dispensing with of such proceedings was not

supported by reasons as required by the law. It is also & fact that no show

1
T -

cause notice, as obligated by Section 3 ofirKhyber Pakk-zl?;unl\’h\;va Removal
from Service -(Special Powe-r)» ()I'dinanéé, 2000 was served upon the
appellant before imposing major penalty of dismissai from service. In the
circumstances it can be safely held that the illcgality on the part of
departmental authority was not curable_ without setting aside the impugned

orders regardless the delay in submission of departmental #speal.



5. In view of the above facts and also following the judgment of this
Tribunal passed in Appeal No. 264/2012, decided on 06.10.2017, we allow
the appeal in hand and remit the matter to departmental- appellate:authority

for re-deciding the appeal of appellant, within three moxths, on its merits

and in accordance with law.

Parties are left to bear their respective costs. File be consigned to the

record room.

(HAMID FAROOQ DURRANI)
'~ CHAIRMAN
~ . (HUSSAIN SHAH)
MEMBER(E)

ANNOUNCED
29.01.2019




R, 1385/17

Date of order/

- Order or other proceedings with signature of Judge or Magistrate
No. | proceedings | and that of parties where necessary. ’
L 2 3
Present.
29:1.2019 | Miss Uzma Syed & S.Nauman Ali Bukhari,

Advocates .. For appellant

Mr. Muhammad Riaz Painda Khel,Asstt.A.G . For respondents

-with Nosherawan, Inspector (Legal)

Vide our detailed judgment of today, we aliow the appeal in
hand and remit the matter to departmental appeliate authority for
re-deciding the appeal of appellant, within three months, on its

merits and in accordance with law.

Parties are left to bear their respective costs. File be

consigned to the record room.

Member

ANNOUNCED
29.1.2019
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N - 24.10.2018 ‘ ‘Due to retirement of Hon’ble Chairman, the
' Tribunal is incomplete. Therefore, the case is adjourned..

To come up for the same on 10.12.2018.

10.12.2018 - Appellant in person and Mr. Riaz Paindakhel Asstt.

AG for the respondents present.

A request for adjournment is made on account of

in-disposition of learned counsel.

Adjourned to 29.01.2018 for hearing before D.B.

A\

Member : Chairman

A
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121.05.2018

04.09.2018

f_,,_Cle‘rkA to counlslel'fof- the appellant and Mr. Ziaullah, DDA
for réspondents present. Arguments could not be heard due to ’ -
incomplete bench. Adjourned. To come up for arguments on

%.G?.ZOlS before D.B.

$

4

W

(Muhammad Amin Kundi)
' Member =
Clerk to counsel for the appellant present. Mr. Murad Ali,
Supdt alongwith Mr. Sardar Shoukat Hayat, ‘Add,l_:- AG for
respopdents presenf. Arguments could not be heard due to general

strike. of the Bar. Adjourned. To come up for arguments on

04.09.2018 before D.B. ' Z . /

(Alﬁan;nd Hassan) (Muhammad Hamid Mughal)
Member Member

Appéllant with counsel and Mr. Muhammad Jan learned

Deputy District Attorney alongwith Mr. Hussain Zada Inspector for
the respondents present. Upon query by this Tribunal, appellant
stated that he was in Saudi Arabia but settled back in Pakistan one
(01) vyear back. Representative "of the respondents seeks
adjournrr‘gent to furnish IBM Travel History of the appellant.
Adjourned. To come up for further proceedings/arguments on
23.10.2018 before D.B.

(Muhammad Amin Kundi)

(Muhammad Hamid.MughaI)
Merpber Member

~



Service Appeal No. 1385/2017

® 1022018

~Clerk of fché_ counsel for appell'lant present. Mr.

' Kabirullah  Khattak, Additional  AG alongwith  Mr.

27022018 |

12.03.2018

Nowsherwan, S.I (legal} for ’fhé”reépondents also present

‘Written reply. not submitted. Learned Additional AG

requested for further adjoufnment, Adjou'rned.. To come up

- for written reply/comments on 27.02.2018 b-eforé.S.B., )

W e

- .
(Muhalﬁ Amin Khan Kundi)
Member (J) ‘

Counsel for the appellant and Addl: AG alongwith Mr.
Nosherwan, SI (Legal) for respondents present. Written reply not
submitted. Requested for adjournment. Adjourned. To come ﬁp for

written reply on 12.03.2018 before D.B.

o

(Ahmad Hassan)
Member (E)

Counse!l for the appellant present. Mr. Riaz

Paindakhel, Assistant AG alongwith Nowsherwan, S.

(Legal) for the respondents also present. Written reply

submitted. To come up for rejoinder and arguments on

21.05.2018 before D.B.

e a

(Muhammad Amin Khan Kundi)
Member

'/‘; .




27.12.2017 ' ' : Learned codnsél:fof‘the appellant present. Preliminary
arguments heard and case file perused. ‘
Learned counsel for the appellant argued that the
appellant was employee of the Police Force at District Buner. That the
_ appellant was dismissed from service by the respondent No. 2 from the date
of absence vide order dated 30.05.2009. That neither any show cause,
| charge sheet, statement of allegatioh was provided nor any regular inquire
was held. Th:at appellant was also not provided any opportunity of defense.
+ That neither-'any publication has ever been made calling him for assumption b
| of his duty. That appellant’s departmental z;ppeal against the impugned order
has been rejected vide order dated 29.11.2017 for no good reason. That the
impugned order was r;t{’o‘spective order which was void in "th'e%ey.c-:- of law
and also void in t‘ernis"'of the judgmenl reported as 2002 SCMR 1129, 2006
PLC 221 and Khyber Pakhtunkhwa Service Tribunal Judgment titled Abdul

Shakoor Vs Government of Khyber Pakhtunkhwa.

Points raised need consideration. Admitted for regular
| Apr-t Paposited l\maring subject to all legal objections including limitation. The appellant is
Prbcess/Fee _also directed to deposit security and process fee within (10) days,
) .

W2 i whereafter- notice be issued to the respondents department for wrilten

P o IR VNS

" “Teply/comments on 12.02.2018 before S.B.

(Gul hﬁ%

Member
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Case No.

Form-A
FORMOF ORDERSHEET

1

[‘.555 /2017,?'

S.No. | Date of order Order or other proceeﬁings with signature of judge
proceedings :
1 2 3
i' 15/12/2017 The appeal of Mr. Aufang Zeb resubmitted today by
Uzma Syed Advocate mayfbe entered in the Institution Register
and put up to Worthy Chafrman for proper order please.
g N
i Ko 2
54 REGISTRAR ;_r’,),[o
- l ‘
lSl IL/ 17 - This case is entrust:ed to S. Bench for preliminary hearing
2-

to be put up there on L?/IL/I?
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The appeal of Mr. mia\’ax.@é" (2% Ex-Constable no. 390 Distt. Buner received today i.e. on

ey

: Q - 11.12.2017 is incomplete on the following score whigh is returned to the counsel for'tﬁe
appellant for completion and resubmission within 15 days. .

1- Copies of charge sheet, statement of allegations, show cause notice, enquiry report

and replies thereto are not attached with the appeal which may be placed on it.
2- . Copy of departmental appeal is not attached with the appeal which may be placed

on it. :
3- Annexure-A of the appeal is illegible which may be replaced by legible/better one.
4- The authority whose order is challenged has not been made a party. :
5- The appeal title is Aamer Ullah but the documents attached with the appeal are not

matching with the title appeal.

No. 0%6’5 ( /S.T,
ot._[Z/% o1z \
REGISTRAR ™
LV -
SERVICE TRIBUNAL \ | y
KHYBER PAKHTUNKHWA
PESHAWAR.
~ _Uzma Syed Adv. Pesh.
Se ©
“‘\)’ %— i EX
M/ O\D &
\ o~ $:



BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

S
APPEAL NOJZ 1017
Au‘r‘a‘ng‘jzcbv A . VIS Police Deptt:
INDEX
SNo. [ Documents - Annexure | Page No.
1. | Memo of Appeal L R 1-4
2. | Copy impugned order -A- 05
3. | Copy order , -B- 06
4. | copy of rejection order -C- 07
5. | VakalatNama | o 08
P
APPELLANT
THROUGH:
(UZMA SYED)
: e
SYED NOMAN ALI BUKHARI Ny
(ADVOCATES, PESHAWAR) g
[
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

- APPEALNO._I%35  no17
| Khyber Pakbtukbwa
. Service Tribunni
: ﬁ%’g@ i:ﬁ, EX- Constablé, No.390 Diary No.J_Sﬁ_f_
DlS.ttZ uper. | O ated ]_[‘,{,2.-&0/;2«.
................................. (Appellant)
VERSUS
1. The Raﬁfo@mnrpbh @oioliyveeNTleey Malakand, Saidu Sharif, Swat.
2. The District Police officer Buner.
et e e e (Re's'p.o'ndents)
-APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST 'THE ORDER
29.11.2017 WHEREBY, THE DEPARTMENTAL APPEAL
OF THE APPELLANT AGAINST THE: ORDER DATED
30.05.2009 HAS BEEN REJECTED FOR NO GOOD
VGROUNDS
PRAYER:
R
: ' THAT ON ACCEPTANCE OF THE INSTANT SERVICE
Fledto-da¥ = AppgAL, THE ORDERS DATED 29.11.2017 AND
' = = € . 30.05.2009 MAY PLEASE BE SET ASIDE AND THE
;&ff: \gns —_ APPELLANT MAY BE REINSTATED IN TO SERVICE
\’)"\\7 .. WITH ALL BACK AND CONSEQUENTIAL BENEFITS.
© ANY OTHER REMEDY WHICH THIS AUGUST
TRIBUNAL DEEMS FIT AND APPROPRIATE THAT
MAY ALSO BE AWARDED IN FAVOUR OF
- APPELLANT.
seted €O -~aay
P?ds;éb:;“ :
WO
istrar¥
Rj%;{ | >/{ f )
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. RESPECTFULLY SHEWETH:

FACTS:

- " Facts giving rise to the present service appeal are as under:

That the appellant was the employee of the police and was on the
Strength of the police force Buner.

- That during Taliban Militancy in Buner appellant was dismissed
- from the service by the respondent no.2 vide order dated
30.05.2009. Copy of impugned order is attached as Annexure-A.’

That, neither any show cause, charge sheet, statement of allegation,
inquiry, - opportunity of defense, final show cause notice,
opportunity of personal hearing has been served and provided
respectively nor any publication has ever been made calling him for
assumption of his duty.

That some of the colleagues of the appellant have been re-instated
by the respondent no.lvide OB NO 6421-22/E dated 1.11.2011.

Copy of order is attached as Annexure-B.

That appellant upon getting knowledge of the aforesaid re-
instatement order, immediately preferred departmental appeal
before respondent no.1& requested therein that case of the appellant
is at par with those police officer, who have been re-instated in to

‘service vide order dated 01.11.2011, so the appellant has also

entitled to re-instatement in principle of natural justice. The copy of
departmental appeal may be requisite from the department, the
same is not available with the appellant. '

That the departmental appeal of the appellant was rejected by

- respondent no.l vide order dated 29.11.2017 for no good grounds.
~Copy of rejection order is attached as Annexure-C.

That appellant being aggrieved of the impugned order of respondent

and having no other adequate and efficacious remedy, file this
service appeal inter-alia on the following grounds amongst others.
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GROUNDS:

A)

B)

0

D)

E)

F)

G) -

H)-

That the appellarit has not been treated in accordance with law,
rules and policy on subject and acted in violation of Article 4 of the
Constitution of Islamic Republic of Pakistan 1973 by the
respondents and the appellant has been dismissed from his legal
service without adopting legal Pre-requisite mandatory Legal
procedure. The order passed in violating of mandatory provision of
law, such order is void and illegal order according to superior court
judgment reported as 2007 SCMR 834. Hence the impugned order
is liable to be set aside.

That the impugned order was retrospective order which was void in
the eye of law and also void according to Superiors Court Judgment
reported as_2002 SCMR 1129, 2006 PLC 221 and KPK Service
Tribunal Judgment titled as 4bdul Shakoor Vs Govt of KPK.

That the appeal of the appellant was rejected on the ground that the
appeal is time barred but according to superior court judgment
reported as 2015 SCMR 795 there is no limitation was run against
the void order. Moreover, the Supreme court of Pakistan has laid
down vide reported judgment PLD 2003 SC 724 and 2003 PLC
(CS) 796 that the delay if any shall be condoned in respect of
employee where delay already condoned in identical circumstances.

All the person shall be treated equally who are sailing in the same
board, '

That the appellant has highly been discriminated. Other police
officials, who were also dismissed with appellant have been
réinstated by the respondent No.l, whereas, appellant has been
denied the same treatment. The case of the appellant is similar and
identical in all respect with those, who have been reinstated.

That neither charge sheet, statement of allegation, show cause
notice was not served upon the appellant nor was inquiry conducted
against the appellant, which was necessary and mandatory in law

- before imposing major punishment which is violation of law, rules

and norms of justice.

That the appellant has not been treated according to law despite he
was a civil servant of the province, therefore, the impugned order is
liable to be set aside on this score alone.

That no chance of personal hearing was provided to the appellant

‘and as such the appellant has been condemned unheard throughout.

That the appellant seeks permission to advance others grounds and
proofs at the time of hearing.
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It is, therefore most humbly prayed that the appeal of the |

| appellant may be accepted as prayed for.

APP LLANT
Aurangzeb

THROUGH:

(UZMA/SYED)

(SYED NOMAN ALI BUKHARI)
ADVOCATES, PESHAWAR
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Where s ¥ U Fe_;_gu-{aug_ L@é_jgo . While
posted __Q_ﬁ,,.__//(/.' @7 a,/au | according 8 Cto the report received in
this office \nd(. D D New_¢.. dated S‘/ S ’2000 vou left the place of duty

with out va hn cause and int ation o your -nf'u"‘ in charge sinee then you

have been Lm authorizad abzmee Fom duty er.\ is from this con stitfte mis
conduct on vmn part Qi A &uch you are liabu; to action under section 5 sub
section(4) ?‘Iof the remove. 0.9 SETVICe ' (Gpecial Power ordiance
?30()0}(/\'113(-‘1'1!"c}¢'-:(;‘1 JOrdinar.c 2001 X . _'

1 have cone o !w conclagion thit either e accused: police
officer ha.f:iceasu“fl to ‘e ¢ Teient and exhikil cowEr O reasorahly
suspected :5'( being .’;\s:.-.t,z;:iz-.':‘.( i with those spgagd 0 auinorsive activibies
during ope: aLm 1 of the mllltat £ i SNy T‘i:-:;tr'i:.:l:.

;I, as f‘ompntcnt authority, am, ther efore, watislied to proveed
under ‘(‘Cill)l\ (5) of sub ‘sectitn (4) of rhe rernoval from service [Spec jal power
ordinance 200( N (".mcmimcm orcdiusnee 2001 anc :rlﬁggw:i.mthmx_cw’y
,J.ocnd'w» ’1" Tl dow:. in Hw b G grearnance and am farther 5;111;5!'%1?(.& {nat

tiere 18 1o nm < of haos. r{cf cigpaTty sental e*'xm,ﬁf{w-' sinne the ac cused Police

official -~~-,,Q--U-jﬂ-- Leém_g ?0 has beery Teund  guilty of grass

i . o
miscenductias defined Ve edinancs, | Mr. A s DLIR RASHI D, PO By

4s competcet anthority they fore 1 POse nm]r‘i pcnz:l.i"g v dismissing hin

l —
from servics from e deie of Jigabsenie. :

’

DISTRICT NASCE OFFICEL
AUNER.

OB No.__ 56 R , | %/ h

. e e ¥R ITE

DATE 'O N QL2009

1 .

i

L 1

;

; :

b

1

|

: -
{’s

i



| e Tw{x@
BETTER coOpy o Annexure-A

your office in charge.; since then you have been un-authorized absence
from duty that is from this constitute mis-conduct on your part and a such
You are liable to action under section 5 syub section(4) of the removal from
service (Special Power Ordina nce 2000) Amended Ordinance 2001.

l, as competent authority, am therefore, satisfied to proceed under
section (S) of sub section (4) of the’removal from service (Special power
ordinance 2000) (Amendment ordinance 2001 and dispense with the

from service from the date of his absence.,

DISTRICT PoOLICE OFFICER
BUNER.

et |
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% o S ORDER | /@ | w
L WHEREAS a5 per the apprval of the Pxovmcnal Police Officer, Kiyhe: .
“mhmnkhw« a Committee had been constituted wde. this office Moi 10C 1-35
dared 124/11/2010 and 90-94/E dated 03/01/2011/| headed by DPC Bunes '
FRCONS lder the cases of the personnel disrissed durmg,mulztancy
AND WHEREAS the Committec hay, al’tc.n thorough delibzrations and
scrut'ny of the relevant record, submitted it ﬁndmgs vide Mo:5422/E deted
2771042011 whergin 16 personnel have been 1c:c.ot|nrm_ndg.d for reinstatemend i
&:erv:cé. ! "
‘ !NOW THEREFORE as p(lr the approval of the' Provincial Police Qitiver, b
rolio(vmg puaonnel recornmended by - the Committee arc hereby reinstated o
service with effect from the date of thei- (hsmubsal The period during which they
remained out of service after disnussal ancl the pulod of thaw abscenca will L=
Lrewied as leave without pay. 3 -
| ;—SN" Name and No. i w,*___ .
1 Ex-Constable bdjjad Ah Nc: 32 ;
2. Ex-Constable Jehan Zel: No, 51§ "
5T | Ex-Constable Shaukat Ali No. 418
- a1 a‘aa;;qmb_ig Said Nawab. §hc.‘1 No. 158
I i Constable Nawab All No. 188
/ |(3 | r_x COI]:‘E’JEI_E'_I;J—;!EL.IH No. )O
o 7. “ExConstable Ifanullah No. 620
8 Ex-Constable Nocr zada No. & 27
9. | Ex-Constable Amir Ali No.- 511 _ E
— | 10. Ex-Constable Liagat Al No: 598
1t. Ex- Constable Sher Akb-é—r*f\l:)mg‘ﬂ
d E.,.:.L..?f:-. L J gx Constable Inaml.lllanmhﬁio‘.. '55':;.?“.-“' “n .
13, | Ex- -Constable Sam(u\lah No. 454 o ?t
_}ﬁ_ﬂw-Ex Coiws;ta\)le Sher Ghanl No. 502 | |
15. i:\ Constable Salt Arnran Shah No, 529 ‘

; : 6 Lx ConSLdb\c Shah Aurang /_cb Ne. 593 A

\-\Ordcmannoun ced.

/o g c,om i

(AKH R HAYAT Knawj psp

/ Deputy Ii "pector General of Pcli ~,
Ln Malakand)Region, Saidu Shacif, bwm.

o@/ZQ/“QQ /E, o T Al

e B
dated_27////__s2010. e T

Copy Tor information and necessary actiodn tir the

1, Provinciai Police Officer, Khyber Pukhtunkhwa, Peshawar,

2 District Police Ofticer, Buner. e ‘ .




OFFICE OF THE
REGIONAL POLICE OFFICER, MALAKAND

AT SATDU SHARIF SWAT,
Ph: §948-9240381-83 & Foax No. 0946-9240390
Email: digmalakand@yulion.com

ORDER:

sabin lUCd app]mamn: for reinstatement in Service. Their applications were thoroughly exami

The following Ex-Censtables / E\-SPF of the Districts noted againat o

sund tong time barred having no leas! jafification to ct.»nz;ds;;_hencc herehy filed:-

I MName and No

l:;r Lonrtablc»- Naorul-Amin No. 75/RK

i Ex-Consrable Nasasr Ullah Khan No. 1478

Ex-Constahle Ubaid Uliah Ne. 1662

oF

& HIIL Mnan ziu E

Olstrict ate of Qismissat
Swat 12008

Swat 26/01/2000
Swat 12/12/2008

Swat 05/12/3003
Swat | 1?3;’02/—2.“65_?;'“»—“'

7 Lower

16/031/201 3

" -~
a Lilah Ne B3R

 Qir Lower

“x-Constable Tahiy Koo nNo 781

x-Constable Ruhul arain Ne

—\.,uél‘;,;, Zab No.

fanmad Ne. pag

sseabls Shar Wr-t FYRR:

i

. Pir Lower

Huner

Simer

' Qir Uppar

ul;cmzcn b

2Y Nimae f\,v‘.-a:ham'v._-d ..n B3

nr No.-‘.}

Burer

1540872605

¢ duner

02/02, 12057

I‘“ -Coastable

t9.  DeConstanle (SPQ) Mu twr

I Ce-Constable ‘bPQ‘ ﬁh&n

Buner Tiajo3zoie
Buner /03 ]2016

Wiy Lower

).J./(-J’ /‘O]

O tower

o ity Sy s = ___.._ e

Do Lower

L US/02/2008

. 11',’('}’ /20

idir Lower

y f‘;ar.)‘ urrmr‘ Rah'

B, 2001

Constable (JM! hér 4

e e T AR VAR KLY gL a7 D SRS

T

Dir Lower

0370272017

Dir Lower

28/0 /3027

P Swat

1 :/vﬁ/)0‘7

Swat

0771272016

Swat

30750712012

10,!«.‘13,/201; o

Viefossicie

e
~
3

. ey pmm it s i




3% “Akper Al No )m .ff_\i,";!gigﬁgn.}é'i-i«zﬂll-‘(fu‘  93.09.2017 | 26.09. 2017 1l |
. S T pone 1 Nowshena 24.09.2017 7 1009017 |  02Days .

FOBCT P ouiE

3

27, | Ex-Constable (SPO) Miuhammad Rahim No. 2417 . .4 Swat j 26/04/2017

Ty T Ex-Constable (SPO) Khan Muhammwd No. 2353 - | Swat i 05/11/2015 ill
59, | Ex-Constable (3P0} Ta] Muhammad Na, 714 Swat J 24/05/2012 ‘%
" 2. | Ex-Constable (SP0) Muhammad Ghafoor No. 3053 Swat ' 7‘.6/12/3.016 _____ l
l """" 1 T ExConstable (SPO) Muhammad Zahir Shah No. 2045 Swat /17201 .
"‘"’32, e Constable (SPO) Hadi Khan No. 1902 Swat 10/04/2017 “5
T Ex Constable (5p0) Kishwar Ali No. 3080 T swat 18/08/2005 ‘5
ﬂJ’L Ey -Constabie {SPO} Muhammad Alam No. 1865 -1 Swat 19/04/2617 j
T Ev Constable (SPO) Nazir Muhammad No. 3016 Swat —Ta3/12/2013 \
HE T Ex-Constable (3P0} Taj Muhammad No. 2108 | swat 16/08/2013 j
37| ExConstable (SPO) Waneed Gul No. 596 Swat 26/10/2016 1 ,
Y 'i! S oreranie [SPD) Harat Umar No. 2132 “swat 25/01/2016 5
““h.ﬁ,féi:‘" j E¥- Conatable (SPO} ayeu Hascan No 1194 o _{L{)‘sr Lower ?04/06/201§ Mm‘,‘

The applicanis of vours Yespective Districts may be informed accordingly.

{(AXH AR HAVAT KHAL
. Rcd:onall‘ulm Oificgr
Malf Kand, at Saidu Sh lt Sevat

w3741 gy \\\
paged 20 = 11 po17,

Copy 1o All District Police Officers, in Malakand Region for information and

SEuEArY a‘.uon The applicants of your respective Distriet may be informed accordingly Plca:.c

™
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VAKALAT NAMA

- MM NO. _;'}/gg /201}

. | s |
IN THE COURT OF 1(5,/7‘//, , Sevuee /ﬁAUMg /QKZ@V@-

/’)/) Yo 9/@% . | (Appellant)
. JO | (Petitioner)
| - (Plaintiff)
- VERSUS \

//>O/ { ‘L@, § //)@/QZL é_ | (ﬁespbndeht)

(Defendant)
I/We, /ZUY % /\(7)9 Rﬁé

Do hereby appoint and constitute Syed Noman Ali Bukhari and Uzma Syed,
Advocates Peshawar, to. appear, plead, act, compromise, withdraw or refer to
arbitration for me/us as my/our Counsel/Advocate in the above noted matter, without
any liability for his default and with the authority to engage/appoint any other
Advocate/Counsel on my/our costs. _ '

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

| Dated = /20 W

(CLIENT)

ACCEPTED

SYED NOMAN ALI BUKHARI
Advocate ,Peshawar.

A%
UZMA SYED

Advocate ,Peshawar.,

~ Cell: (0335-8390122)
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< \‘3 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
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. Service Appeal No. 1385/2017

* Aurang Zeb Ex- Constable No. 390 District Buner.

(Appellant) -
Versus.

1. The Regional Police Officer, Malakand Reglon at Saldu Sharif Swat. .
2. The District Police officer, Buner.

(Respondents) ‘
_INDEX OF DOCUMENTS
S#| DESCRIPTION OF DOCUMENT ~ PAGE#
. 7 Pdrawise comments o ‘ ' ' 1&2
3 | Affidavit . _ | 3
2 | Authority letter : , 4

Nowsherwan
SI Legal Buner
Rep: for Respondents
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

Service Appeal No. 1385/2017

Aurang Zeb Ex- Constable No. 390 District Buner.

(Appellant)
Versus -

1. The Regional Police Officer, Malakand Region at Saidu Sharif Swat.
2. The District Police offlcer, Buner.

(Respondents)

PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS

Respectfully Sheweth.

. PRELIMINARY OBJECTION :- ’

1.
2,
3,
4.

5.

That the service appeal is badly time barred.

That the service appeal is not maintainable. : 3

That the appellant has-got no cause of action and locus standi to file the instant appeal.

That the present appeal is bad due to mis-joinder and non-joinder of necessary parties. =

That the instant appeal is bad in the present form and liable to be dismissed.

FACTS:-

1.

2.

Paré No. 01 relates to the service record of the appellant, therefore need no comments.

Correct. o

. There was no need of holding enquiry against the appellant, therefore no charge sheet

and show céuse notice were issued against the appeliant.

Incorfect those Police pgrsbnnel who applied for re-instatement in sgrvice were
considered, whereas the appellént did not apply, therefore he could not be re-instated.
Iﬁcorrect the appellant Ead not been preffered\ depértmental appeal at that timé.

Para No. 06 is correct to the extant that the appellant has filed departmen_t appeal after

- along time more than seven (07) years, which was rejected due to long time barred.

7.

The appellant has got no good grounds to prefer to 1nstant appeal.

'GROUNDS-

A. Incorrect the appellant has been treated in accordance with law, rules'and -p'olicy on the

subject, whereas no provision of law and constitution has been violated.

B. Incorrect the impugned order is legal and appropriate in circumstances.



. 1) ‘
C. Incorrect the départmental appeal of the appellant was rightly rejected by the conipetent

authority.

£ e (DRSS

D. Incorrect the appellant has not been ‘diiségﬁllinate(ii.

E. The{e was no need of charge sheet, statement of allegation and show cause notice as the
same w;ere not mandatory under RS0-2000. |

F. Incorrect the appellant hﬁs not peen ﬁeated contrary to law and.rulés.' '\{

G. The willful absence of the app;:llant v\lvas,an admitted_fact, therefore persomiel hereing
was not mandatéry.

H. The respondents also seek the pennissioh of this honorable tribuﬁai to adduce more
points /grounds at the time of arguments. |

' PRAYER:-
In view of the above comﬁents of the answering respondents it is prayed that the |

instant appeal may be dismissed. c ‘ . b "

C%Z
REGIONAL POLICE OFFICER,

MALAKAND REGION AT SAIDU SHARIF SWAT
 RESTONENTNO ..

Matakand at Saidu Sharif, Swat,

DISTRICT POLICE OFFICER,
BUNER
(RESPONDENT NO. 02)



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
E.S.M&

~

Service Appeal No. 1385/2017

Aurang Zeb Ex- Consfablc No. 390 District Buner.

- (Appellant)
Versus

1. The Regxonal Police Officer, Malakand Region at Saldu Sharif Swat.
- 2. The Dlstrlct Police officer, Buner.

(Respoﬁdents),

Afﬁdavit:-
{
We the above respondents do hereby solemnly affirm and state on oath

that the whole contents of the parawise comments are true and correct to the best

of our knowledge and belief and nothmg has been concealed from th1s honorable
Court.

. REGIONAL POLICE OFFICER,
: MALAKAND REGION AT SAIDU SHARIF SWAT

Respo
Rt(, wnailf; rﬁce Oy e
Ma!akand at Saidu Sharif, Swat.

DISTRICT POLICE OFFICER,
BUNER
"(Respondent No. 02)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
ESHAM

Service Appeal No. 1385/2017

Aurang Zéb Ex- Constable No. 390 Dlstrlct Buner.

- (Appellant)
Versus

1. The Regional Police Officer, Malakand Region at Saidu Sharif Swat.
2. The District Police officer, Buner.

(Respondents)
AUTHORITY LETTER

We the above respondents do hereby authorlze and allow Mr. Nowsherwan Sub

Inspector Legal Buner to attend the court on our behalf on each- date ﬁxed and do whatever is

needed in th(_a court.

REGIONALFOLICE/OFFICER,
MALAKAND REGION AT SAIDU SHARIF SWAT

Res?on ent No. 01)
egzorta Police Officer,

Malakand at Saidu Sharif, Swat,

7z

DISTRICT POLICE OFFICER,
" BUNER
(Respondent No. 02)



" Encl: As above

KHYBER PAKHTUNKWA SERVICE-TRIBUNAL. PESHAWAR

No. Zﬁﬁ /ST Dated _01/02/ 2019

To
The District Police Officer,
Government of Khyber Pakhtunkhwa,
Buner.
Subject: - JUDGMENT IN APPEAL NO. 1385/2017, MR. AURANGZEB.

I am directed to forward herewith a certified copy of Judgement dated
29.01.2019 passed by this Tribunal on the above subject for strict compliance.

: \ e cts
REGISTRAR -
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

.PESHAWAR.
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Dot ol POrder o other proceadings with sipnature of Judges or Magastine
v/ I : 4 .
: proceeding |
: ! \ 4
/ 3
i
BEFORE CHE KIEYBIR PARKIETUNKIIWA SERVICE TRIBUNAL
! ’ T
5 Service Appeal Noo 26172012 ;
: . \ ‘ :
: Daty of [nstitution 21.02.201° ;
; e o Deciston e to.2o07 N
i : : i
!
i At Fhan B cConstable Noo D IS/EC, Disteict Boner
' Appellant
Versus ‘ , '
L. The Deputy Inspector General, of Police, Malakand, Region
Saidu Sharif, Swat. ‘ g
2. The District Police Officer, Buncr.
' Respondeuts
06.10.2017 JUDGMENT
| MUIAMMAD TIAMID MUGHIAL, MEMIBER; - Appellant
present. Learned’-counsel Tor the appellant and ‘M Kabir Citlah
Nhatiak, Assistant Advocate General tor the responddents present.
oL . ‘*l o
2o The appellant Aimanat Khan Ex-Constable, who avas reciu v
; ‘ v . |
e the year 2007 "has Gled the present appeal u/s’d ol the Khybwer
Pakhtunkhwa Seryice Tribunal Act, 1974 against’ thé respondents
' ,; ) ) : ‘ ‘
. and challenged therein the impugned order dated 26,08.2008 passed
I
il’.\’ respondent No. 20 whereby the appeltant was wvarded njor |
i . . . N .
Cpenalty ol removal of service on the pround i absenve Trom
i { ‘I : T R
! Fduty/misconduct, The appellint s also made inpopned the order &
) P .
| B
T .
’ .
I
: ~ LR - -"‘“"":."""‘" e A
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Cdated

- present appeal argued that the present appeal is time l'mrrv(

’

SOOR201R whereby  his application for réinstatement in

serviee was iled by respondent No, 1 being time baered.

'
‘.

A
Lo Learned counsel Tor the appellint contented that belore the
ssmee ol impugned order of vemoval from serviee neither any:
charpe sheet and stement of allegations were deafted., nor inquiry

conducted,

case notice wd opportanity o personal hearing, was viven 1o (he

e A

r": ; N f
appetbt. Fovther arpoed that no Timdation tons againe Hie |

3
. s
N i

Farther areued that the appelbint has not been

3
1

leoal/void order,

treated accordance with aw as such the impugned orders e

’
|
i
5 i
able to be set aside and the appelint be reinstated in service, I

#

Fam

o

a

o Leared s Assistun  Advocine General while opposing the

Coether

areued that he .1|»|n|l ml wis reported 1o have sone ulnq wwithout |

= # !

seeurtnge ex-Pakistan leave

and the competent authority was satished:

»«za

;4.

nor opportunity of defense was aftorded nor final show |

i,
1

with the (h\]nn\mi with the nquiry  procecding,

:l“illll:\‘l

ordinance

2000

I‘urther

appellant as providaed in Removal From %uvuc (\pc

3
o

the
; al Power)

thy

(Amendimenty 2001,

appellant was (l:xmlcwslcd towards his dutics

..

arg,

ued

that

and p.czgpul there

]

5 i
fromy. Further argued the nnmug!_m-(l orders were v:lluily nassed and

V.

Y

dovsn™twirrant any iterlerenee,

i
|
!
|
!
5. Arguments heapd. File perused. ; |

|

]
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"-loqlrn" e
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O Perusal of (he rccorcl shows that (he .mpdl nt \\’EI.\ unmvcd’
from his serviee \I(IL order dated 26.08.2008 :gg‘ld\' ;fll'lcr adeep

shumber he preterred .Ippt"l|/!(,|1!L‘.\(‘lll ation on ()\ 04, "()ll which

.x

was dismissed h_y the respondent No. | vide order tlcd 14.05.2011,

R

Fheappellant then e .mnlllu applicition hetope |'§§x|ugmlvn! No. |y

for Iu:. reinst; mm:m which appliciion wips regreded s heine gy

harred.

%

/. Apparently the present appeal ol the appell: ml is budly lime

barred, which fact also shows volumes about (e conduct of the

appellant that he Wis not at all interested (o Join the servige,

LN

However  the. e cannot - he Host sight o hat  serious

’nn‘uul arities/illepalitios were committed by he u“lmn(h'nl in the

inpngned order .m(l i llu procecding, colming arting e the p.a'n::wa 1

the mpugned order \vhrdl £0 {0 !hg roots ol the my; Illt‘! Nn proper

'

show Ciuse notice waig scrvcd upon the appellant prfqr to the

issuanee of the nnpugned order of Removal (rom Scrvice, .\mul.ul\'

s
;

the appeltant was awirdod Punishiment of Remowva !mm Service

-

with retrospective clieet. Consequently  the ilnpug._’,nt_}d arder of
Removal from Service is sel aside and the appellant is ra:insl;nldl. A
o Pa - -

» L
the present appeal is decided on technical grounds mmc 80 while

Ryl

Keeping in view the umrlml ol the appeliant, he shall m-g ’l’iu"yulilln[ lf
. - li
oy buck Benelit henee (he absencee period s \.\1;"“ as ot

mtervening period during which ihe appeliant has ot peitorned |
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Dot shall be eeated as extra-ordinary leave without pay. Fhe
Cddepartment isoat liberty o conduct de-novo proceeding/inguiry
t I » B
' !, against the appellant in accordance with law, The prasent appeal is
x, ’ )
i decided in the above terms, Partics are 1elt to bear their oavn cosis, |
il be consigned to e record roonafier its completion. i
- i 1
1
'
i
t
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i | s
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| b »
b |
] ] [ 5 Ja
'1 CT & '
N ° A Y.
P . ,._'_'L.,.,.,_.____,_ " ’7
i N : . Tt e N
t ' i
i :
i
| , |
'
: ;
|
o B
R -




'\"'"y — ) rm:mons;szwm T :
S : S ' * dpebaneramall com ' )
v - From:- The District Police Officer, - :

' Buner
- To:- The Deputy Director/IBMS
_ ' - FIA, Islamabad _
No. YOS /Legal, dated Ddggar the 21y / 09/2018 BN ¢
Subject: - SERVICE APPEAL NO 1385/2017 QOF EX-CONSTABLE ' ‘ ?

AURANG ZEB NO.390

Memo:
‘ It 1s submitted that the above captioned Service Appeal is ]

pending before the Service Tribunal Peshawar. On previous date of its hearing

the honorable Tribunal has directed that the traveling history to abroad of the o
above named appellant having CNIC No.15101-5568143-1 be produced on '
nextdatele.?S 10-2018. - . ‘ ‘ ; _ '

It is therefore, requested that same may kmdly be provided

that the orders of the honorable Tribunal could be complied, please. -

- DISTRICT t(oueE ,
A BUNER ' 1

e

CW herstfazald e Mapisutrad, due age ) RATON
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‘ OFFICE Of THE DIRECTOR / IBMS
/t' /; FEDERAL INVESTIGATION AGENCY (HEADQUARTERS)
" ISLAMABAD o

':,—Nvo. FIA/ BMS/’Police/Query/ S2%/ " Dated: 01 October, 2018

r. -...
}y v_a\

SDPJECT SERVICE APPEAL NO.1385/2017 OF EX- CONSTABLE AURANG ZEB -
NO.390.

Refer to. your lettgr ‘No. 5093/Iegal dated 24-09-2018 and addl:Dir/Djary No.2433 dated ﬁT’_S-

09-2018 regarding travel information of following person.

CNIC No: - 1510155681431
2. » As per PISCES / IBMS database, travel history on above mentioned particular is found in
System, and R11 Form is attached for ready reference.

3. . This is a system generated Information based upon given particulars.

ISTAT IUH\ECIUR _
ReportmO/IBMS
FIA (HQ) Islamabad

(]jistrict Police Officer)
Buner .

7

Address:

OFFICE OF THE DISTRICT POLICE OFFICER
BUNNER.

Integrated Border Management System (IBMS)
FIA Headqu.!rters
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FEDERAL INVESTIGATION AGENGY o *.
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Srauired éy; District Police Ofﬁcer'Buner Department; POLICE. Diary No; 2433 28-09-18

Le:le:.N/uml;er: 5093/Legal Reguesl Date:  24-Sep-2018 Query Date:  01-QOct-2018
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st e dd my e A e

B Loy i N Pt e e ST AR B STV
x BB & LA ¥l Q h Pt
b R .
S R e it e it e . .
A Sty
A e IRl 7
W Tk AN i
28 A e

L2 L:ﬁu 0
J?u: ? o ‘Aﬂ‘:‘. g1y ! ;\.
R R
St LI R S
T, DETALS: .
SBTERR Y S0 SV R MOt - 1000 0 i g s n Pt R T T 4 e S S e T NI e e vt e
T T
—-ﬂéﬂ%‘g‘i{l_d i‘«i.:\lﬁ;‘- léo ‘“;.a; .‘.‘;&!L‘iﬁ:#&:m‘&zﬁm‘rﬁ:m h&éﬁﬁéﬁﬂgﬁ.ﬁ@g@,iﬁiﬁﬁ'I&.’.‘}‘A_.‘,M,,E‘mﬂ:.,.}E X L‘ﬁ.ﬁ@'ﬁ.&?ﬁb -
20-Aug-08 14:36:57 SV893 ) departing AK5091431 Benazir Bhutto Intermationa! Airport
O istamabad } —_— N
R e e 2
Karstige. A e

R ) LSy A St Tk oy P PR P Sk ey
i Tl R R e
{3 T 2EFXT7 2 T PK7557) departing AK5091432 Peshawar international Airport Riyadh

AL et LY i, SR 4 '?,é“’a"?'“_g?ﬂi..“e,'}g'
BRITGr Srpra ‘i\’ﬂ'&"‘;jiﬁ’.‘“ﬁ{ B R P B N e R ) B R U A R T U B Sy pe S0l it
B R e e R

AR
X gt il T
%t&;—ﬁ: i

i !51%3J*p$%%wm'lt

: i;mmesrmmon““’%

4
1 j;”‘
I

TRUTA T A 200 L:.fl‘] 24

.

(haet %
Sl 2tk LD AI ORI tnid ] Wi srvuclotaZan aiii sl LLIEAREEHIS H Aty 1
5 T TI0CUENT14716:06:04 SV793~ departing AK5091432 Peshawar international Airpon ) - Riyach
.\:,“ (-r.,‘,j;%l. Cﬁ':}Sf;'\.’%\z:':ﬁ%?ﬁ}?ﬁgﬂﬁ"ﬁ%’i&lﬂ?ﬁ‘ﬂav"\l Bi 'ﬁgggﬁ ﬁtﬁﬁ?ﬁ%“%ﬁﬁ]m LIRS T F&'ﬁ?"{ﬁmﬂ!’!ﬁfﬂii‘-\ﬂ‘éﬁmwwé T ‘3""‘;.? -.ﬁ.'_._-,}_amqgg?q:m,‘r‘:{}
e e e R

b 011 N NESTe il PRI
7 Toiis 4106 M2 S deparing AK5091433.  Peshawar International Airport Riyadn

; A A T [ e e R R [y B g T T e o A B A A s
“%‘ﬁﬁg’?ﬁ%’" 1-1.1?_5%6:53;-8«,\3/725 hﬁ;ﬁa&ﬁ?@mmm%%, ﬁ%@‘;%wsﬁaﬁ% ‘%ﬁfﬁéénggiﬁ{ghhgtgﬁ?tﬁ%@ﬁém%. ‘%ﬁf ,”"}'.“ Rlyadhishiedsiiad
gl 3 il RPatiey ; it ;

C: b . 43. g MB-P g& RS

¢ 14 v ; '
: AR AR T i o uE f e onalAur A
L e el etk
-2 ‘ TS L] > A 3 o o  F LRSS T l 4.-;-‘:-{-5-“._.;_ -
Y frpme e R
] Bt =pn AR

- -————— B

e

-
R
];;:?. TAR:

i

DECHENTT i
L

13

AR BN T
e
; E,Mgrmn Ioe ng

it eI

2t ek e L
lé‘;"é;‘;‘ia';%l’i £l ; ".‘ ;
el e

PErICSRINANC AT RR EN44 0 4022l Eludaddeuines o

AR IR KANJE ISR LanI 30 43014540 A% 1

CHECKED BY:

IO e T et g e Tt

Time: 11:35:36 am

e LIS L L T A R a1 A B AR NI KAL) RS AR SunArea .

Page 1 of 1
. Note:Computer Generated Report Based On Given Particulars, PREPARED BY:

(NOT FOR COURT USE

e H R N




1SsU

Cov

[0S

dq

file

L2

. Muhammad Banaras PS];IT. GPS, Shafm Kot, Circle, Mansehra.

B3

BEFORE HH KHYBER PAKHTUNKHWA SERVICE IRIBUNAI
CAMP COURT ABBOTTABAD
Service Appeal No. 905/2016

Date of Institution... 24.08.2016
Date of decision... 20.02.2018

(Appellant),

Yersus

The Sceretary, Education (E&SE) Khyber Pakhtunkhwa, Peshawar and two
others. .. (Respondents)

Syed Noman Ali Shah,

Advocale : R For appellant.

M. Kabirullah Khattak,

Addl. Advocate General _ . S I‘or respondents. 5
MR. NIAZ MUHAMMAD KHAN, CHAIRMAN

MR. MUHAMMAD HAMID MUGHAL, ...~ MEMBER

JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN: Arguments of the lgﬁrng(l

“
- >

nsel for the parties heard and record perused.

FACTS

The appellant was reduced in . mnl\ on 11.06.2014, against which h\. lllul

artmental appeal on 14.06.2014 which was 1<:Jccu,d on 27.07. 2016 and thun.alu.l hc

TTW'

d the present service .:ppcal within time.

ARGUMENTS

“The learned counsel for the appellant argued that.no show cause notice -was

ed to the appellant. That there was no charge sheet and statement of allegations
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derved upon the appelant. That an enquiry oflicer was appointed without charge shect

dudstdeient ofalleganons, That on e basis of report of the enquiry oflicer, tlie penalty '

. - . i
was imposced. That no copy of enquiry report was given to the appellant nor wag he heard

3

1ersonally.

On the other hand, the Tearned  Addl Advocate General argued (hat the charge

Ca.

~-

wainst the appellant was very grave. That the proceedings were initiateg on the

, .
I

o

. . . . . . . 3 .
omplaint ol” one Noor "[ussain. That a questionnaire was served on the appellant in

hichi he admitted his guilt. That the statement of one Shafaat Khan Chowkidar:was also
el . . . o .

-

ccorded who also supported the complaint.

CONCLUSION.

\ 4!

There is no show cause notice:nor-any charge sheet and statement of allegations

ER >

-~

iere served upon the appelant. In the absence of these, no penalty at all-could have been

"

o

Iw;xrdcd 1o the appellant. The whole proceedings are illegal. The appeal is accjgf'ptcd. and
1Il ¢ penalty 1s set aside. The dcp'ulment 1s howevex at liberty to hold denovo ploceedmgs

" Within a puaod of 90 days from the clate ol receipt of this judgment. The i issug of back

s

bvncms shall be subject to final outcome of denovo ploceedmgs and the rulés on thc S

"3

subject. Parties arc left to bear their own costs. I‘lle be consigned to the record 100111
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pal
| against, him and culmmat

VICE TRIBU

ARHTUNK HWA SER

CAMP COURT SWAT.

eal No. 960/20\6 4

FORE T

Service App
04.08.2016

006.09.2018

Date of [gstituton

Date of Decision
0. 1017, Police Line,

_Riaz S/o M. Ayub K han, R/O Charbagh,:Swat, Lx-Constable N
Swat. . : : e (Appcllant)
VERSUS
1. District Police Officer, Swat and 2 others. 4
' - (Respondents)
T
Ve, Arbab Saif Ul Kamal, |
Advocate For appellant.
Mr. Usman Ghani, T |
. |District Attorney --- For rc<pondcnts‘
MR. AHMAD HASSAN, o - MbMBER(Executlve)
S o CHAIRMAN

MR. SUBHAN SHER

JUDGMENT
AHMAD HASSAN, MEMBER:— Arguments of the learned c%;uns;gl for the -

gparlies heard and record perused.

FACTS

2. The bnet facts are that appellam was appomtud as Police Constablu in 2007 .

Disuplmdry progeedmgs on accom.nt of wulliul absence from dut\ were 1mt1ated

ed in 1mposmon “of major pe.nalty of removal irom ser\nce

ated 27.06. 2008 Feelmg abgrxeved the

w.c.f 19 07 2008 till 18.02. 2009 vxde order ds
n 11 03 2013

appcllaﬁt filed departmemal appeal Wthh was rejected o
ch was, also rejected on.

»«‘

nt submltted Teview. petmon whx

AITV ST MB :

Subscqucmly, the, appella

10.05.2016 hcnce the instant servxce appeal

Sc.x\ 1IcC h .buml‘
Peshawar

e e e Y

O L ey

Pt Tl e

fazef - — ;




ARGUMENTS . ‘ O

3. [carncd counsel for the appellant arbued that during the height of militancy
in Malakand Division government function_aries were forced by the militants‘“{o stay

away from duty and lrefusal resulted in brutal killings. The appellant was ‘also a

vicl]m of the same circumstances. On account of absence from duty major penalty |

of removal from service was imposed on him. However, lcarned counsel for the

considered and rejected by the review board. That vide order dated 30.11 2010 and
407.02.2012. Similarly placed person were reinstated in serv:ce by the respondents

Reliance was placed on judgment of this Tribunal dated 02.05.2016 ren_glered n
: : ' : = L

sefvice appeal no. 588/2012.

4 dtllly, the appellant was awarded major pcnalty of removal from servtce The

S

' Q -appellant failed to- submit application for reinstatement in time whu.h was a .

w

[ fficient proof of conduct. All codal formalities were observed before lp‘po__Sltlon

L T L
ql major penalty of removal from service on him. : T

|
-

CONCLUSION.

COINL L 2

5. We have examined this case from two angles Firstly '-disclplinary

valid prool was produced durmg the heanng by the respondents that tlte appellant

.ns .

appellant contended that absence Was not-deliberate and willful, His casc vgas also

4] Learned District Attorney arg,ucd that on account of willful absc_i;;cc _l’rom ‘

proceedmgs were carried out by the. respondents at the back of the appellqmt No -

was properly assoc1ated with the enqulry ‘proceedings in these cxrcumstances lt can
‘pe safely mferred that elements of due process and’ opportunlty of fan‘ trlal were '
demed to hnn rather he was condemned unheard ThlS aspect of the uase has also e

been _deli‘oerated in the Judgment of tlus 'I rtbunal dated ,(g ?fSEZO 1 ’%,S.eg:gndly, gomg o




2 A

by the prmmple of consxstency there s a strong ground for treatmg the case- -of the:

\' .
F

hppellant of the analogy of sumlarly placed pcrsons alrcady remstaled by the

in this case would not affect the causc of action.. -

N
2

0. As a sequel Lo the above discussion, the appeal is accepted, thg- impugned

are at llberty to conduct departmental proceedmgs agamst the appellant afresh

rs e k,
-t

lremstalement of similarly placed p(.l‘SOl’lb in-service shall also be ta

during the enquiry pmeeedlm,b In ease de-novo enquiry is not wndueled by the
“respondents, the period of absence

1 pay. Partics are left to bear lhen own costs. I¥ |le be eomngnul lo the rewrd toom
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respondents. As impugned order was passed with rctrospcctlve etfect SQ lumtatlon‘ :

order dated 27.06.2008, 11.03.2013 apd 10_.05.2016 are set aside. The ";u;es'p:(")ndents h

| within a penod of three months “That plea of the appellant in’ respect of |

ken mto “account

al;(l intervening shall be lse.uled as lenvo w1lhm:l '

e

s

A gty

. ': ":“f .
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BEFORF, THE KHYBER PAKHTUNKHWA SE RVICR TWIBUNAI.
At Camp Court Swat :
Appeal No. 562/2016
Dale ol Institution . 16.05.2016
Date of If)ecision ... 05, 07 201‘%
Rahim Ud Din son 0! Syed Rehman, Resident of Aloo Talush,
Tehsil Timregara, district Dir Lower,
_i . Appellant
I. Inspector Generlal fo Police, Khyber Pakhtunkhwa.
L 2. D.I.G, Malakand Region Saidu Sharif Swat.
i 3. D.P.O, Lower Dif,
\ 4. DS.P headquarter, Timergara Lower dir, .
D-E‘G | Respondents
S/ Mr. Sajjad Ahmad Jan
- Advocate----- +--Eor Appellant
Mr.Usman Ghani o . A
District Attorney IFor Respondents
Mr. Subhan Sher - © * Chairman
Mr! Muhammad Hamid Mughal - Member
05.07.2018 JUDGMENT

MUHAMMAD H/\MID MUGHAL, MFMBFR Appellanr

Al

with counsel pmsent Ml Usman Ghani learned Dlsulct Attor ncy

for the xespondenls picsenl

2. Lear'ned counsel for the appellant stated that ;the'appellant has

.M; oo

whereby he was d:smnsscd form service on the gr ound of absence

from duty and agalmt the order dated 31.10. 2012 vmc which the

filed the pnesent suvncc appeal against the OldCl clated 20.08.2000 |




i ﬁi‘%?“ﬂ"“: ' % )

departmental appeal of the appellant was rejected; that the appellant

has atso challenged thg order dated 13.04.02016 of thg—é Review Board
- whereby departmental appeal/revkion filed by thez appellant was
rejected, Learﬁed counsel for the appellant argued th_';lt tl;e appellant
could not attend to his duties for a few months due to ciécums@nces
beyond his control as_'the mother of the appcliant wae severely ill,

Lunncd counsel for the appellant argued that the appelhnl was mel
with discriminatory l.l calmunl as some of the colleaéLlcs of the’
appellant who were altso dismissed under similar ciréumstance were
reinstated elthu by thc, Appellate Authority or by thc:Rcvxew Board,

Further argued that’ mnglml impugned order of _pun;shmcnt; of
\ ' dib‘l‘nissal was also awarded to the appellant with retr(igpe?ctive effect

: : : N
ol| hence beiqg a retrospective punishment the original i{'1|1p1‘;gned order

is a void order and no limitation runs against the same. Learned

~ kY <

p—

counsel for the appezlang in support of his conteﬁ:tioﬁ regarding
discriminatory treatment submitted copies of reinstatemént order of
- F.C Muhammad Yar No 2118, Constable Noor *khan No.462,
Constable Jawad I—Iasgan No.Zl 11, Constable Atta Ullah No. 2240,

Constable Waheed Kh;;m No0.4886 of FRP 5 Constable Mulmmmd

vy

SHahid 4890 of FRP et¢. , i

3. As against leafned District Attorney resisted the present

w

Fk alharais o service appeal and defended the impugned orders o the giound
Khyber Mo “ : : N S

Servicd Tyt ,‘““;
Pegshawar

mentioned thereii.

Al 4, Arguments hmzd I:Ie perused.

5. Admittedly the impugned punishment of dismissal fron

e .
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. S . #ig _.“;x:i!, B A
S T i

el ' I MM
service wa, 48" imposed upon the appellant w:th retrospective - o effect

hence the o lgmal order of dismissa]
limitation would run against the se{me.

6. On the other hand, the Departmental Appe”ate Authoutv

imply filed/r egletted the departmenta] appeal ofthe appellant o on thc

round ofhmitatlon which did not exist anymo:c as observed in (he

preceding pala

7. Learned- District Attorney remained '%,unable o rebut the

B -

contention of the learned counsel for the appellant tha many other

colleagues of the appellant who were also dismissed from service on

"~ by the ;

8. In the stated ci:‘cumstances of the cas,i; the oxdcx datcd i

ated
R it
13.04.2016 of the Revxew Boald are hereby se(. asxdt. Result:

31.!0.20]2 of the Appellate Authority and thc, order (

antly |

the depaltmental appeaI of the appellant shaj] bc,ldec;med pendnw

o

LT P

ame

Appellate Authonty/: ‘espondent No.2 is directed 1 lo decndc the s

.,,

|
]
!
|

if-
afresk with speakmg order within a period ofthrte (03) monthx of | L

I
the receipt oFthISJudgment The present-service dppeal 1S diSpO%Cd |

£ r
off accoxdmgly P«,utles are left to bear their Oan costs File hcf

N'

consigned to the record xoom

LTl N /W%/%
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

CAMP COURT SWAT

Service Appeal No. 831/2016

Date of Institution. .. 08.08.2016
Date of decision... 07.12.2017

Yasin Ur Rehman son of Aziz. Ur Rehman R/O Um.lr/m Tehsil and District
Charsadda/Patwari Halq Upper Dir. | (Appellant)

Versus

1. Senior Member Board of Rcvenue Khyber Pakhtunkhwa Peshawar and 2
others. , : (Respondents)

MR. AFROZ AHMAD, . .
Advocate , For apgc_lletnt.

MIAN AMIR QADAR,

District Attorney _ For res;pon;cients.

MR. NIAZ MUHAMMAD KHAN, o CHAIRMAN

MR. MUHAMMAD HAMID MUGHAL, MEMBER
JUDGMENT .

NIAZ MUHAMMADKHAN: CHAIRMAN: - Arguments t)f the learned:

counsel for the parties heard and record perused.

FACTS

bee
A

2. . lhc, appcllant was awarded mmor pcnalty of forfelturc of two yg.ars scrv;ce

stoppage of three armual mcrements and not ﬁt for further promotlon on
14.09.2015. Agamst Wthh he ﬁled departmcntal appcal on 21 09 2015. The
‘ appcllate authority modified the ordc_r on 31.3.2016 by convertin_gthg penalty to

A 2]

. .
unfit for further promotion for three years.
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ARGUMENTS

3. The lcamed counsel for the appellant argued that lhe appellant had moved a

‘umlpl.unl to the Senior Memhu Board of Revenue aguinst the .;ppomtmg, nuthomy

und three others on 28.05. 2015 ‘That due to this complaint the whole proceedmgs
were initiated against the appcllant malaﬁdely That a show cauae notice was 1ssued

to the appellant on 09.6. 2015 regardmg absence only. That no charge sheet and

statement of allegations was 1ssued to the appellant. That the whole proceedlngs

were illegal and not sustainab}_e in the eyes of law.
4. On the other hand the learned District Attorney argued that the proceedings
were initiated against the appellant on the complaint of one Ishtlaqur Rahman ant

i

many others for demandmg some money as bribe. That the appellant wanted to g:ve
the cover of malafide to the action taken against him under the umbrella of

complaint against appointmént authority and others. That the whole prOceedingS

.
L

were taken in accordance with the law.

CONCLUSION

5. .Go'mg through the impugned order, it is crystal clear lljat the allegat'ions
of bribe etc. were levelled agaihst the appellant but no formal en,quiry was ordered

by the competent authorlty No charge sheet and statement 01 allegauons were

=

issued to the appellant nor any show cause notlce was glven to him. He was not.

even personally heard. The order dated 14.09.2015 sho;vs ihat the authority

/.«

considered the enquiry report of Tehsildar Dir and also m;e,ntlc.fned' some enqulry
: i i

conducted by the Incharge of Anticorruption which has . no concern with “the’

. w':l

departmental proceedmgs All in all the whole proceedmgs ate 1llegal

En



6. Consequentl

appellant i

the record room.

5 sct aside. Parties are

y, the instant appeal 18 accepted and the pe

efl to bear their own costs. Fil

nalty against the

¢ be consigned 10

.
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BEFORICTHE KHTYRBER PAKI FITINKHWA SERVICE '!‘Rlli.[ I_l\'zl\-!,

Serviee Appeat No. 264/2012 - . 1S
Date of Institution .. 21.02.2012
Drate of Decision 06102017

Ancinat Khan Fx Constable Noo 115/] ¢ SDisteict Dioner
Appeltant
Versus : :

I The Deputy Inspector General of Police, Malakand, Region,
Sardu Sharit, Swat.! '

L

2. The District Police OfTicer, Buner. _
Respondents -

TURGMENT

MUTAMMAD_TIAMID. MUGHAL, MEMBER: - Appelian

present. Learned counsel Tor the appeltintand Mro Kabie Ullah

Khittak, Assistant Advocate General for the respondents present.

2o The appellant Aimanat Khan Ex-Constable, who was recruited
. !

|

I the vear 2007, has filed the present appeal w/s A ot the Fhylr

Pakhtunkhwa Serviee Tribunal Act, 1974 dgainst the. respondents |:

and challenged thercin the impugned order dated 26.08.2008 passed

by respondent Noo 2 whereby the appeliant was wwarded major
penalty ol removal nl'.::cr\'ivy anthe pround . of dbeence Trond

: ]
datv/mizconduct, The appellant fiis also made mpagned the opder ©

R T

valres by



| canse notice and opporiunity of personal hearing was given (o e

dated 20082012 whereby  his application for réinstatenent SRR

service was liled by respondent No. | being, ume barred.

3. Learned counsel for the appellant contented that belore the
isstance ol impugned order of removal from service neithor any.
charge sheet and statement of allegations were ¢ dralted, nor inquiry

conducted,  nor opportunity of defense was afforded nor tinal show

appellant. Fovther aroncd  (hat no Toinitdion roane Al e
. ‘ _
tHeeal/void order. Further areued that the appellant fas not beer |

treated i accordance with faw as such the mmpugned orders are

lable to be setaside wnd the appellant be reinstated in SCrvice.

Ao Lewmed Assistant Advocaie General while “opposing the
presentappeal argued that the present appeal is time barred. Fartler :
i
i

arsared e :|]')lu.‘||.'ml wis reported 1o have oone abroad without |
seeuring ex-Pakistan le: we and the competent authority was satislicd
with the dispensing Wi[l‘l the imu'liry ])I'()L.‘L‘L;‘(“I]i.;_ against the
appellant as provided i_n‘ lll\’cnm\f:li From Scrvice (Speeinl I’uw;fr)
m'(li‘n:mcc 2000 (/\mcn_clménl) 2001. I"ill'l,l'1c;‘ argued - tha .ll'u:
appelfant was (llxmiucslul towards his (lullc,s and escaped there

& f

rom. Further argued the i llﬂpll“l]a dorders were validly nassed and

docsi’twarrant any interference,

5. Arguments heard. File perused.
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0. Perasal of the record shows that the appellant was removed
from his service vide order dated 26.08.2008  and‘afier o deep
slumber he preferred appcal/representation on 08.04.2011 which

was dismissed by the respondent No. 1 vide order dated 14.05.201 1.

LY

The appeltant then tiled another application before responident No. 1y

for his remstatement which applicition was regretted hoeine tine

barred,

7. Apparently the prescii z-lppca! ol the appellant is badly iimL"
barred, which tact also :sh.nws volumes about the é;on(fud ol the
zmpc”;mflhul he was not at all interested (o _i()ih' the serviee,
However  the fac ‘cz.n"mnf be o lost sight of hat  serions

o

irregularities/illegalitics were committed by the respondent in (he

P
D <

mipugned order and in the procecding culminating, in (he passage of
the impugned order which 00 o the roots of the matter. No proper
show cause notice Wi served upon the appellant prior 1o the
ISSUanee uf'th; impugned order of Removal from Scrvice. Similarly
the appellant was :|\\f:|1'£ftd punishiment of Removal from service

with retrospective eficet. Consequently  the impugned  order ol

Removal from Scrvice is set aside and the appetlant is reinstated. Ax

* - ‘ . - B
the present appeal is decided on technical grounds more so while

keeping i view the conduct of e appellant, he shall not be cotioed
to sy back benefit hence the absernee pertod s well s the |

i
iervening. period during which the appeticad has not perforned |

oy

RUNTENTEN = .



?

duty shall be treated as extra-ordinary feave without pay. The

department s at hiberty 1o conducet de-novo procecding/ingniry

against the appeltlant in accordance with faw. The prasent appeal is

dectded i the above terms. Parties are ledt to bear their own costs..

File be consigned to the record room alter its completion.
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