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| per th,e memorandum of appeal, remained un- responded.

" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL, PESHAWAR

~ Appeal No. 628/2019

Date of Institution ... 03.05.2019
| " Date of Decision .. 05.082019
Tsmail Afridi, Ex-Warder attached to Crrcle H.Q Prison Hanpur R/o Bagh Iram,
District Mardan. | ‘ . (Appellant). -

VERSUS

Inspector‘Ge‘neral,Of Prison, Khyber Pakhtunkhwa Peshawar and two others.

4 (Respondents)
Present. : ,
Mr. Aslam Khan Khattak, . : : -
Advocate. : : For appellant. .
MR. HAMID FAROOQ DURRANI, CHAIRMAN

JUDGMENT

|

HAMID FAROOQ DURRANI, CHAIRMAN - Co a

1‘.

1.* On 28. 04 2012 the appellant was awarded major penalty of removal
from servnce by respondent No3 on account of wrllful absence A

departmental appeal was preferred by appellant on 06 04 2015, WhICh as '

i

. ! |

2. Learned counsel for the appellant heard and avallable record gone
through.

i

3. Learned counsel argued that the appellant was roped in a cnmlnal

case vrde FIR No.1134 dated i6. 08 2011 for offence under 302 34 PPC

' Upon his acqurttal on 16.01.2019 by the court of competent ]urlsdlctron the

Lt

. PRI % ‘e
R e Sy F




bagalis sonseds o JedT .lsnudinT 2idt o

Abans’lmq 26w brisd-m lsscts

hieq 2id no He siswdilsb yns of sldstudiniis {Jon 26w 3nslisqqs srit fenisgs

a3 Jedi batsle wrihud 928 lsnirmiv ol

ni 2916 2it of sub 2ew Jud

2onseds eid Yo otsbh erdd 1o 2sw ellongs st o bshisws yilsnog

tan 2sw thidvy 3nemdzinug svithageousn e bamies ad bluoo otolstad

AMI2 62€1 23 bohogst tnempbig no bailey sH .ws! ort wbinu sidswoils

a4 @t insads esw Inslioqas orft Jst awqrz bioosy sidslievs &riT

£eel

5

bred varito ot nO .noibns2 10 svest yas Juorttiw 110S.50.25 poniz yiub

nsiegqs orlf leitt ot prhud .1105,80.91 no

bebiooo 2sw R13 beton svods

28w ievowort yinsupszdug betzems 26w biis 1sbnodads banlamsn yiledini

2t = no prinismsn 2ifl 10 3961 8T JhuoD IsT ot vd lisd no baesalst wisl

ooy fhida lteqgs Istnemhisgab o) 1o &

516q orft ni baton ylub oals

) bﬂ!isgwc 26w Insllaqqs s wel orit 1whnU .2105.£0.30 no baimdu2

Yo 2ysh viidd nirbiw isnudifl’ ovoled Isaqgs edivise 6 bomsisg svsd

priviazdo wats noizidebni 2f 3ito $263 ni 0 |
2 banelym 19vawort 26w bnsd ni lesggs
s Hispm 2A .emi eldsisbianod yd bavied

mot o 2 sonsbiup Insmrl2inug

59qg6 |sInamhisqeb 1o noizixsh
sfiT .2yeb yionin Yo boieq s}
hestinem 2i oirtw €10£.20.£0

ovi$daqzoiior suUp 2N9MUPIS

Yo somste o 6t bler i %i bns 0P8E AMD2 8L 25 bstiogsr dnempbu

_noitsaliqgs ne feoqgs tnsdzni o) dliwpnolA
!
fon ecd yelob ol ovaword \bamsiong nos

93101 yns Juorliw 2i Inslisqys

i 250 ysiab 3o nodsnobnod 1ot

101 bainuooas nsad

W/

b)

- a——

e g e ;. .

ST . L e 2 I T U S T




./

5. In view of the above, the appeal in hand is dismissed in limine. :Filé -

be consigned to the record room.

O

| (HAMID FAROOQ DURRANI) @
| ~ CHAIRMAN
ANNOUNCED | N o
05.08.2019 - -
H ) , - | | j‘ |
a
i
|
|
N

e e e e —— 4 ———— e mappany ——at Preea e mn 4 * Ay ety S Tt



« ~ 25.06.2015? Appellant absent. Learned counsel for the appellant present g
Through the present service appeal instituted on 03 05.2019, the
appellant has made lmpugned the order dated 28.04.2012 whereby. ="

| he was removed from service.

‘ The appellant remained absconder for con31derable penod in
N S - the murder case vide FIR No.1134 dated 16.08. 2011 POllCG Station |
' City Mardan. |

Learned counsel for the appellant when confronted with the

; ’ S} 51tuat10n that the present service appeal is hopelessly time barred,

b . LAY s L e '
U i Ly - seeks adjoumment Adjourn. To come up for preliminary hearing

1nclud1ng hearlng on the issue of limitation on 05.08.2019 before

S.B. ~
B | &Q/‘-

Member
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FORM OF ORDER SHEET
Court of
Case No. 628/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings ‘
1 2 3
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1- 15/05/2019* The appeal of Mr. Ismail Afridi resibmitted today by Mr. Aslam
Khan Khattak Advocate may be entered in the Institution Register and put
up to the Worthy Chairman %or proper order pyease.

REGISTRAR — /J’IJ’] ¢
5. This case is entrustgd to Hamugd S, Bench‘for preliminary hearing

Lles (1

to be put up there on _2.S /Oé h?

CHAIRMAN
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i .
of Mr. Ismail Afridi Ex-Warder Attached to Circle HQ Prison Haripur District

S ——

The appeal'

Mardan receiv!ed today i.e. oh 03.05.2019 is incomplete on the following score which is

.returned to the counsel for the appellant for completion and resubmission within 15 days.

1- The authority whose order is challenged has not been arrayed/made a necessary
party. ! :

2- Copies|of charge sheet, statement of allegations, show cause notice, enquiry report
and replies thereto are;not attached with the appeal which may be placed on it.

No. alz /s, |

pu_{® ZS_ /A2019. I' | \\@_@

REGISTRA/I%({,

SERVICE TRIBUNAL
f KHYBER PAKHTUNKHWA
: PESHAWAR.
Mr. Aslam KhanKhattak Adv. Pesh.

S
/'j/m/l/ 7he FIR “/} 3o2 -3y Wahb ,Zfa(jea/ @W'- The
aﬁ\éﬂa/w[/ wnod e prestecd  onnd canprrisoned, 7%4:@/0@,
fhe copies &/M/jc chod, statpmeead” 4 alleg s, Shhocd
Camse | maties, wyw/j W’ el teplis s eves boom
’ £
Suyved| m Hhe appellant, gl

2. Resubonited ¢ c’.:w'?)&f«w /ZZ&W i Apb";‘; ’5.$ 20/9
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

Appeal No. 62-8 /2019

Ismail Afridzi, Ex- Warder attached to Circle H.Q Prison Haripur

'VERSUS

Inspeotor'General of Prison, KPK, Peshawar & Others

INDEX

S# Descriptiion of Documents Annexure | Page No’s
1 | Memo of Appeal ~ f—%
2 Apphcatlon for Condonation of delay if

any with affidavit =3
3 |Impugned order dated 28/04/2012 “A” 4
4 i Appellant’s illness record “B” H5_gq
5 |Copy of!|FIR “c” 1o
6 |Appellant’s Acquittal Order dated| “D” '

16/01/2019 )14

Appellant’s Departmental Appeal “E” s
8. Wakalat Nama - -

|
sl
Appellant

Through

Dated: 3 /05/2019

——

Aslam Khan Khattak
Advocate, Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR ey Dokt
M'No._‘@

Betea 355"2@

J"“:_

Appeal No. é?/’ﬁ /2019

Ismai! Afridi, Ex- Warder attached to Circle H.Q Prison
Haripur R/o Bagh Iram, District Mardan.

Appellant
VERSUS )

1. Inspector General of Prison, KPK, Peshawar.
2. Superintendant Headquarter, Prison, Peshawar.
3. Superintendant Circle H.Q, Prison df2E<877 w4l

Respondents

APPEAL UNDER SECTION 4 OF KPK SERVICE
TRIBUNAL ACT 1974 AGAINST THE IMPUGNED
ORDER DATED 28-04-2012 VIDE ANNEXURE_‘A’
WHEREBY THE APPELLANT HAS BEEN REMOVED
FROM SERVICE WITH EFFECT FROM 25-7-2011.

PRAYER ON ACCEPTANCE OF APPEAL, THE IMPUGNED

ORDER DATED 28-04-2012 MAY BE SET ASIDE

P\;nd‘ AND THE APPELLANT SHALL BE REINSTATED IN

VQIQ_QA_VV
5~ aFﬁ 3/1‘] I SERVICE WITH ALL BACK BENEFITS.
Respectfully Sheweth:

Brief facts leading to the instant appeal are as under:-

1. That the appellant having been inducted in service in the year
2009. B

2. That the appellant throughout his whole service has performed
his duty with utmost of his capabilities and to entire satisfaction
of his superiors.

3. That the appellant was sick as revealed from annexure “B” and he )
was granted 15 days for bed rest leave as revealed from annexure
“B” anc the appellant went to his home.



4. That the appellant has falsely been charged U/S 302 PPC due to
which the appellant was unable to perform his duty because he
was arrested and was in jail. (Copy of the FIR is at annexure “C”).

5. That the trial was concluded and the appellant has been acquitted
vide annexure ‘D’.

6. That the appellant has filed his departmental appeal dated
- 06/04/2015, vide annexure “E” but no response has been given to
him and hence this appeal inter-alia on the following grounds:-

A.

GROUNDS:

That the impugned order dated 28-04-2012 at annexure “A”
has been given retrospective effect dated 25-07-2011 which is
patently an illegal order and it cannot be given any effect to
under the law and is liable to be set aside.

. That the appellant has been acquitted from the criminal charge
as revealed from the order dated 16/01/2019 at annexure “D”

and as per judgment of August Supreme Court of Pakistan, all
acquittals are honorable and there can be no acquittal which
may be treated as dishonorable. So the appellant is entitled to

reinstatement in service with all back benefits.
i

. That the appellant was unable to perform his duty because he

was in the prison and has illegally been kept away from duty.
So he is entitled to reinstatement in service with all back
benefits.

. That the charges of absence from duty if even proved is a petty

misconduct and major punishment of removal from service is
indeed a very harsh punishment which has been given to the
appellant is not permissible under the law as the charges have
not been proved against the appellant.

. That the appellant was initially sick and he was given 15 days

bed rest leave and leave on medical grounds cannot be refused
under the law.

. That no show-cause notice has been served upon the appellant

because he was in prison which led to the fact that the enquiry
though if it is conducted but the appellant has not been
associated with which it was necessary under the law. So the
impugned order dated 28/04/2012 at annexure “A” is illegal
and may be set aside and the appellant shall be reinstated in
service with all back benefits.



G. That the last opportunity of personal hearing has not been
given ?to the appellant. So to this effect the impugned order
dated 28/04/2012 is void and is liable to be set aside because
no Iim;itation runs against a void order.

H. That tfhe impugned order dated 28/04/2012 is illegal, malafide,
without jurisdiction and without lawful authority and is liable
to be set aside.

|

l. That the appellant seeks leave of this Hon'bie Tribunal to rely

on additional grounds at the time of arguments.

f

It lfs, therefore, prayed that on acceptance of this appeal,
the in:'ppugned order dated 28/04/2012 may be set aside and
the appellant shall be reinstated in service with all back

-~

benefits. g
: M

Appéllant

' Through
| | asle
! Aslam Khan Khattak

' Advocate, Peshawar.
Dated: 3 /05/2019
N
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Appeal No. /2019

Ismail Afridi, Ex- Warder attached to Circle H.Q Prison Haripur
VERSUS

Inspecffor General of Prison, KPK, Peshawar & Others

APPLICATION FOR CONDONATION OF DELAY IF ANY

Respectfully Sheweth;

A. That the charge due to which the petitioner has been removed
from | servnce has not been proved against him and he has been
acqultted meaning thereby that he was innocent and his
removal order is void and no limitation runs against him. It is
further submitted that he was in prison and was unable to
approach this Hon’ble Tribunal at proper time and so the delay
(if an\fv):?:ondonable under the law.

B. That it is the settled law of Supreme Court of Pakistan that the
cases. be decided on merlts and not on technicalities such as
Ilmltatlon

C. That the delay, (if any), is not condoned, his whole life shall be
spoiled.

It is, therefore, prayed that on acceptance of this
application, the delay if any shall be condoned to meet the
ends of justice. Q

W_L

Appellant -
Through _ ﬂg/[,

Aslam Khan Khattak
Advocate, Peshawar.

i
|
Dated: 5 /05/2019

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL, PESHAWAR

Appeal No. /2019



" Ismail Afridi, Ex- Warder attached to Circle H.Q Prison Haripur

)
i
|

i VERSUS

!
+

Inspeé:tor General of Prison, KPK, Peshawar & Others

AFFIDAVIT

I,ilsmail Afridi Ex- Warder attached to Circle H.Q
PrisonE';HaripUr, do hereby solemnly affirm and state on
oath trl!.l\at all contents of application for condonation of
delay i',f any, are true and correct to the best of my
knowle;',dge and belief and nothing wrong has been stated

by me in the matter.

| | £
f DEPONENT
i

Identified by

Ayl

Aslam Khan Khattak
Advocate, Peshawar




L . OFFICE 0F Tyg SUPERINTENDEN
v ST CIRCLE (EASTERN) H$s PRISON IARIPUR

A N6,

Dated A8 1 04 201

. .OFFICE ORDER;

awarded the major pénélty of “Removal
bsence ie 2’5-07-201f, on the c_:}_iarges ‘
contained in Show ‘Cause " Notice “served upon him vide thijs
Headquarter p.5 N, 1225 dated 05-03-2075 ~ . . )

- ~ SUPERINTENDENT
o 'CIRCLE H.Q. PRISON,

(
SUBEQJNTENDE
CIRCLE H.Q. PRISOK TR
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# ‘ ™. .. [Lase File No, 145/SC 0f2016)
Pl el c‘)r,dcr,.'f.'27 R o
. . 16012019 - Accuse & Nawab Khan in custody produced.

1
l‘ ibf - K R 7 Adcused Ismail ‘on bail with counsel and APP for the | |
E'- : B L state present. PW/eye witness Amin Khan s/o K.hatab Gul ' f
; present and examined as PW-2, ‘ L
: o O , : Caunsel for accused has submitted instant petition for
I e . acquutal of accused u/s 265-K Cr.P.C in case FIR No.1]134
R S TR dated 16.08.2011 ws 302134 PPC registered at PS City,
B ' o S Mardamscd has sought their acquittal u/s 265-K
_ _Cr P C. on the ground that the accused facing trial are totally
mnocent and have falsely been implicated in the present case,
.complamant Shahxd Riaz and eyewitness Amin Khan did not
: suppon the case of prosecution. The mstant case is fake and
concocted as per evidence available on record and no case is’ " Lo
- .made out against the accused, therefore, they may kmdly be -

S .acqultted of the charge being totally irnoceht,

: ’ _ . Precise “facts “of the prosecution case are that on - <
| 5‘;,,,,,‘,,, éopy;ng Brum.h . 16 08 ”Oll at 19.05 hours complainant Shahid Riaz broughr S L :
“”“’“s °°””"*"““" R the dead body of his cousin namely Saqib (deceased) fo the ‘
RS ':.c.asuall) Hospital, Mardan and reported the matter to local ' 4

pohce averting therein that on the eventful day he alonkuh . .

lus cousin (deccased) and PW Amin Khan were preent in ot
. HUJI'& of Sehibzada sxtuated in the vicinity of Begh e-Irum in - S “
. Aconnccuon of Aftaar party In the meanwhile accused Nawub < MM / .
: Khan Sardar Khan, Sikmdar sons of Yousaf and Ismall s/o ﬂ%—_
,_:_.,"VR.ahlm duly armed Iw:th firearms came there yand started ,
-' abuamo when the compiamam party came out from the
3 fHUJra, the above named persons started ﬁrmg on Saqib, as a
H'xcsull whercoi he got hit and died. After commission. of

.Qof.fcncc accused decamped from the spot. Motive of the

© occurrence is an oral altercation, which took place between
deceased and accused prior to present  occurrence.
Complainant’ charged the accused facing wmial for the o i
P ’ 4 - X
]

) ._i’ngc 1of4




commission of offcnce, hcncc the present FIR was lodged

ngamst the accused facing wiel. .
* Initially challan was submitted, agmnst the accused
facmg trial within the mca‘mng of Section 512 Cr.P.C. On

ar rest of accused facing trial Nawab and after complegtion of

nvcsugauon, supplementary challan agamst accused Nawab

Khan was submitted. The accused was summoned from jail.

On his appearance and after observing the codal formalities

he was charge shegted on 19.03. 2012, by the court of learned

ASJ-VIII, Mardan 10 which he pleaded not gu11ty and claimed

trial. Trial commenced and prosecution Wwas directed 10

produce evidence in support of their case.

During trial as many as eight witnesses of pros.ecution
has bccn recorded but learned ASJ- VIII ‘Mardan vide order.
datcd 31 01.2013 had stopped the prosecutxon of the. accused .

dings ws 512 Cr.P.C aoamst the

.an awab and procee A

absconding accused, released the accuscd Nawab Khan on

b'ail.in sum of RS.S,O0,000I- with two surenes éach in the hke

amount to the satisfaction of court with direction that the '

- prosecution shall re-submit the case of the accused facing trial

at - the earliest, after ensuring the attendance of
PW/complainant Shahid Riaz and cycmtness Muhammad
Amin and ‘accused facing trial Nawab Khan shall then put his

\ppmmncc for the conclusion of his trial.

» Subsequently accused Ismail and Sardar were arrested,

supplcmemary challan aﬂamst them were submitted. The accused

Ismml and Sardar were Summoncd mcludmg accused Nawab

Accused Sardar and Ismail appearcd before the court whercas S
' ccused Nawab abscnte& himself and on 25! 01.2016 proceedmgs
ws 312 (,rP was initiated agamSt him by leamcd ASJ-IIL”
Mardan. Cha.rge against the accused lsmml and . Sardar were .
framed on 09.02.016, to which they pleadcd not guilty and

clanmed trial. Trial commenc

wdé also arrested and after fulﬁlmcm of codal fonnalmes he }-

was also charge sheeted.
S . c“ e Cozy " \ /
- . o N \A

1 €8 2019

Exminer Cprinj Braach |

aasian
s e n....M;n

ed. During wial accused Nawab. R
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On 19.12.2018 proceedings against the accused '_&t:\ing .

trial -Sardar- was abated being dead after recorau.g of .

“ statement of DFC Ayaz Bacha No.1151.~

In ‘support of its case the prosecution produced/ '

examined two witnesses in all, whose statements were

fecorded and placed on file. Thereafter learned defense

counse! submitted an application for the disposal of the case

u/s 265-K Cr.P.C, nouce of the same was given to the _

. prosccutton.

nme Allegatlons agamst the accused facing trial is that on.

Arguments on the application heard and record

perused

. 16. 08 2011 they comnntted the murder of deceased Saqib in

presence of cornplamant Shahid Riaz ancf PW. Arrpn Khan but -

-as far as charge for commission of thts offence against the

accused facmg trial is concerned the matenal witnesses i.e. -

PW-I complamant and PW-2 eyewntness of occurrence

though formally supported the prosecutton case in thetr '

; exammanon in chief but when they were subjectcd 10 cross- :

exammatton they totally. exonerated the accused. They

dcposed in their cross examination that the occurrence has
: P :
) taken place at night time, scriber of FIR has wrongly- written -

the tlme of oceurrence ati 18.45 hours. They deposed that they '

were present inside the Iiiujra and when the firing was seized

then they came out and saw the deceased was hit and lying on

-the spot They shattered the case of proseeunon by stating that

they had neither seen lany one firing at. the deceased nor

pomted out the spot to the 1.O. In the last semence of their

.Cross. exammatxon they stated that they do not want to charge.

the accused as they have not seen the occurrence, which

v clearlv teﬂect that complainant Shahid Riaz and Amin Khan
were not prcsent at the crime venue and negates the ocular

account ThlS deposition on the part of complainant .and

) eyethness has totally shattered the case of prosecutlon

\because they are star thnesscs of thc prosccunon but. they

.-..fl, h_; .
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does not support the occurrence in the manner in which it was
reported and investigated. .
Keeping in view the statement of complainant Shahid.

Rmz and eyewnness Armn Khan recorded as PW-1 and PW-

02, itis held that there is no llkclrhood of the conviction of

B 2019

Examiner copying ﬁrinpb .

"+ gessions Court Rardan

e

Page 4 of'd

the nccused and if further evidence of the prosecution is

recorded in the mstant trial that will fetch no result and ‘will

cause unnecessary delay - m the tial. Resultantly,” the

applrcanon of accused for acquittal ‘u/s 265-K Cr.P.C-is
ccepted and accused Nawab Khan and' Ismail are acq'unted |
of the prosecunon charge uls 265-K Cr.P.C. Accused Nawab
Khan s in custody, be set at liberty forthwith.if not requned
to e detaxned in any other case. Accused Ismail is on ‘oanf ~
suretles are absolved of their liabilitics towards the bonds
Accuscd Sikandar has not yet been arvested. Before stoppage
of case by my leamed predecessor in Court alrcady enght~
wrtnesses had recorded thexr statements, so prima facie casc _
exrsts agamst the accused Sikandar s/o Yousaf resident of
Koregh therefore he is declared as proclmmed offender and _

perperual warrant of arrest be issued agmnst him and his

Offenders, as per law.

- Case property be still kept intact till arrest and tnal of. S

w-'\ceuscd Sikindar. File be consigned to record room aPtcr
necessary complenon and compllanon

Announced .
Datcd 16 01 7019 ’
N - A

‘(Ihtesham-u I’H'ﬁ?q"ﬁnnlsllmntld Khan)
‘Additional Sessions Judge-II, Mardan -
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o The Inspector General,
) Jail/Imprisonment Departm nt,
Peshawar, Khyber Pakhtunkhiva.

REQUEST FOR REINS'I‘ATEMENT OF
- SERVICE.

Subject:-

Respected Sir,

It is humbly submxtted that the apphcant is ""‘

're81dence of Bagh-Iram Teshil & District Mardan. The apphcant belonvs

to a very poor family and is submitting his prayer as f{ollows:-

1) That the applicant was serving as Warden in the department of

KPK and was posted at District Timergarah_

Imprisonment,
the applicant suffered from the disease of

During his service,

Usrheumatoid/Osteo arthritis/(Severe Pain in muscles).

2) The applicant got medical leave and admitted at District

Headquarter Hospital for getting his treatment.

3) Durmg his treatment, the applicant was falsely charged in a

cmmmal offence punishable u/s 302 PPC.

'4) “The apphcant moved a BBA petition before the Hon’able

\,. Sessions’ Judge Mardan .and granted ad- mtenm bail but the

same was not confirmed and the applicant was sent to District

Jaxl Mardan.

Thereafter he was released on bajl by the order of the Hon’able

Sessmns Judge Mardan.
’Ihe applicant straightaway went for the place of his duty but he

was ordered to report to the headquarters as he had been

. marked absent for remaining from his duty for a long time.

The applicant also submitted 2an _ application for his

remstatement but got no positive response.

~
It Is, therefore, requested that in the light of the ab0ve detalls the

apphcant may very kindly be reinstated in his Job and cblige.
Regards

Dt. 06/04/2015 Y

% Ismatl Afridi S/0 Rahim Khan
- : R/ 0O Bagh-Iram, Mardan,
- ’ Cell # 0343-9164007
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