AN

16.08.2022

Mr. Fazal Shah Mohmand, Advocate for the appellant

present.

Learned counsel for the appellant contended that similar
nature cases with the same plea and grounds are fixed before S.B
wherein pre-admission notices have been issued. He therefore,
requested that pre-admission notice may also be issued in this case
and may be clubbed with those identical cases. The request is
acceded to. Let pre-admission notice be issued to the respondents
for submisison of reply/comments. Adjourned, come up for

reply/comments on 13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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Through
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/ Advocate,
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Email:- fazalshahmohmand®@gmail.com
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL A
PESHAWYWAR C‘:E\W %&ﬂﬁgra

oy mmlzl..

- W #o f
Service Appeal No_'7; /2022 > /é_g)e

Sajid Rashid, Senior Clerk (BPS-14), Govt Institute for Children

with Hearing & Speech Impairments Kohat.
................... Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY

AcS) DAYS.
Apeas®™

On acceptance of this appeal, respondents may kindly be
directed to grant/allow the appellant Health Allowance at the
rate of one running basic pay w.e.f 01-01-2012 with all back
benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Junior Clerk (BPS-09) on
29.10.1987 and was later promoted as Senior Clerk (BPS-14)
on 02.08.2020 is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.



f.

2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of his appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of her appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the



judgments have been implemented, thus the same
point has been decided by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:-a8 -°7 -3 M
Through
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable
Tribunal.

ADVOCATE

AFFIDAVIT
I, Sajid Rashid, Senior Clerk (BPS-14), Govt Institute for Children
with Hearing & Speech Impairments Kohat, do hereby solemnly
affirm and declare on oath that the contents of this Appeal are
true and correct to the best of my knowledge and belief and
nothing has been concealed from this honorable Tribunal.

DEPONENT




'comcmponru.s of the appcllams inothér Government. 2 Iosmlals mclu'
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Inihe Ic c(lcml .Scx vice Tribun: 1, I.slnni:xbn_d

/\ﬁpv..lls NO.S05 10 873, 757 (o 7‘)1, 8)4 lo 918, 918-A, 919 (0

945. 998 101045, 1108 (0 1179, 1224 16 1243, 1265 (o 1325,2327

(©.2350, 25352 1o 236882368-A, 2369 (o 2443, 2446 (0 2484 &
2487 to "501. ..:»08 1o 2320(R)Cb[20l6 wxlh M. P

l\ll\l.l( 1.|hn and ulhcx N
Vw \us
Sceretar 'Yy C‘.un( il Admum.(x ation qS. Develops send Dn':.uon.

Sccxc.l.u Yy l'm.mu. Division .md ACI’R ls] un'lh.ul

Datc oflnsmulxon : 04 04.2016, cu.
Date of hearing : 17.07.2017
Da(c ofJud;,mcnl :18.07.2017

4(‘ !
Bc__:fbrc:v _ Sycd R.ll’quc Hu;mm Shnh, and- _
e T Sycd Muhammad Hamid, Mcmbcrs.
. . Present: . Mr., Muhumm.nd Auw.xr Mux,hal Advqcalc for the
.\' “appellants.

N

'Sycd Zil-c-FHusnain KﬂLl'ﬂl Assistant Altorney

.General for the respondents with M/s Arslmd Anjum,’
Assistant Dircetor, CA & DD, Naveed Akhlcr. .St.fuou .
- Officér; Finance Division, Azhar Nadecem A V{Il‘l,: B
Assistanl Accounts ‘Ol‘hccx and Muh.unnmd Ja bnr._

bu\lm Amhlun /\C-l l\ as D.Rs. 0

IUD(“MI‘NI’

' SYED RAI‘IOUP HUSSAIN SHAM, MI‘MHI' R:- Wllh llusuudbrwnl_:s

we shall decide the above uucd appeals. The fucts ang rise to lhc pr

Allowancc to the msmuuons provndmg Health Serv:ccs in Lhc year 0]2',.".;:;
and the ‘Finance Division issucd nouf cauon No.Z(IS)R-Z/ZOl 1-777 nu.d"
- 06. 02 2012 for gr'\nl of Health Allow:mcc, cqual to ouc.basnc pa;
: running salary to the hcnllh pcrsonncl in the- cmploymcnl of Fe

ST
Government in BPS Schcmc. w.ef. 0} Ol 2012, in addition to lhc CXis

pay and allowances in BPS scheme. Health allowanee had been’ pmd (0.1

PIMS Federal, Govl. l‘ul) clmu... C'DA ICT, Pakistan Railways .md Fe .
Govcmmcnl Scrvncui Ilospnl.ll I«l.lmnba(l cte. but it was d aCOl'l'].inllL’é:. )
the pu..scnl appellants vide impugned orders dated 08. 08.2014, _2_"1 .03.20

:tur‘-[;\{ .,"(\7.

JSudgment Sheet - ‘ \

ent- ;.

. appcals are that-the Prime Mlmstcr of Pakistan appxovcd p.xymcm ‘of HI allh i

or

A



vide lefter rJ:i!ctl.l‘3.03..’.mIi

AGPR vide letter dated 08.0%.29)

2015 for the said )\Ilownng:c_'. henee, the payment of s
"Stopped by sub‘mi_uing',thc 'c'oinpulcr_ ch

. 1‘ '
-

. 565 o 573(_!()('381'-2(”6. clc, withy MLy

and 25.(13.201(-_.,‘ ;I'Iic. Sccrvl:lf'y‘; .G

Division (CAKIDD) v Icu(:} daied 06.08.20) 2 allowe, Hlealth Allowanee
10 24 peisonne ol 'Di:ccl‘nr:xlv_:l(jcni:r.'nl ol Special e ‘on (DGSE) and
the AGI_’R. lsl:ﬁnabad Sarted pay : l : :
with vliver from lH'.lH.f!LHf“.. Due 'iuvsli.-u:rilninn(i\'c

uclic ; of Seereiney
CALDD ihe employce. ol DGSE started

agitating the matter wilh him <vho
nl'lnwcd Health Allowanee ¢

- all the cmployces
of 16 instiwtiong ol DGSE and

:ullicd_ cduecation Ccnﬁ-cs, clc. in view. o

functions and the scrvices being rendered by them in pmviding Health

-Services (0 the disabjed and special children wiy, ellcet from 0L.01.2012
and the AGPR accordingly i allow

Started paying the said allowance ‘1o them, The

that Finance Divisiqn had.not providqlbudgcl allacation for the year 20 1.

aid Allowance be

anges through concernc "D'DOs.

Subscqucntly the Finance Division
but the CA&DD parked.the budget anc later on nlioga(cd the s:imc; lo ;oh1c
other organization, Being a

letter. dated  05.08.20 4 the  affected employees  fileg Wit

I' by th

Hon'ble Istamabag High Court, Islamabag vide order du'(c(_l 1 7.0‘?).2?015 i

Petitior
No.3784/20 14, 38582014 and 400772014 which were isposed, o '% :

the following manncr: - i

X N TXNX ' Xxx
M. In e light of the above, e instant petition
hlongwith the connected pelitions are converled into
represeatations déemed 1o pe Pending beore the learned
~ Seeretary CADD The  learned Scerclary CADD ‘shall
. - afford “an opportuiity of “hearing 1o an authorized -
’ - representative of “ihe petitioacrs and, thereafler pass g
" Speaking order, If s expected that the Sceretary shall,

inter alia, take into considcration: i

. : f . . [
a) the :nfﬁdyw‘l datedd 26.3.201 5 liled by the Scunculry‘ .
Finange, during the procecdings before this Court; !
i e . o .
b) the et that i Seme cases the Healtly Allos vance,
©wag maid to the employecs by ke AGPR pirsuant
Ve ke approveal given-by 1y CADD; T
c) The wequest made by and un behalr nﬂ the,
" Petitioners that in the circumstances recoverdy of -
‘the Health . Mlnw;mcc'-wol;ld - Cause  immense
hardship:: aid : - - :

. N ’ . [

_ d) The fact tha e pelitioners are craployccs of:

R Ol T dilfereat (e MIfnients  and  opdjges. ander | ihe-
n"f"a'i‘f?\.:"-?l'cta ST depariients - '

” e e i

L
:
A -

. . . i
- LR AL PR LY
| RS

i
LTI ) : N . A 3 X 5 . , !

“apital 'Aélminis_(r;:;"m -&’Dcvclnpll'ncnl o

ing thic sajd Allowance i fese personnel

4 inlurmed the Director .Gcncr:ll',' DGSE.- ) '

alocated budget for lhe sajd Allowance - J

Earicved Ql'sldpp:lgc-'or(hc suid Aﬂmfv:mcc vide |

S




s ~ O 4 .
R £ G : ¢ : 3565 1a STHIRJCSIZNG, cte. with M.,
N e '%-.'.l _ v - . : _
O Wy : : o “administrative control uf’ CADD and, therefore, the :
Py : B ' L ~ entitlement or  cligibility  shall _be: taken ino - .
L : C . consideration in the light of status of ewch

dep: |rmu.nl or cutily separately.

- ’ ) 5. - In order to meet the ends of Jm.hu.. n would be
“appropriate that- recovery of the Health Allowance alrcady

paid to the employces is recovered afier a speaking order his

’ bccn _passed by. the learned. Sccrclary It is expected that the

T o Sccretary CADD shall pass a speaking order prc(’crablv within :
. 90- d1) s _ :
N8N - . NNX : o XNX
The Seerctury CAKPIRD adter peruzing the record und allording the o o

‘opportugity of heasing o the authorized icprescntatives of -the

‘ petitioners (now appellants) o 14.03.2016 passed the order dated

121.03.2016 and" declared the CA&DD's leiter dated 13.03.2016 L

. T allowing Ilc.nl(h z\llmv.mu. o the l)(.ubl. uuployc.c:. unl.uvful .q,.uu-.l . i

the rules, vmd ab initio and dirccted the AGPR to lccovm llu. s.ud i

: Aﬂownncc from their salancs in‘casy msmllmcnls. . :

. 2. B 1} lhns backdrop, lhc nppclhms ﬁlcd lhc mslam .\ppcah wllh H

lhc followmg prayer: - P ']

oL . "Il is, lhcrcfon.. most respectfully prayed llml the i

T appellant being cntitled to Health Allowance being| . . ’{i

"covered under catcgory of Health Personnci, 'the said Neoonb el S

‘order -dated” 21,03.2016 by " respondent No.l may | R P

. therefore, be set aside and it be declared that the wetion [~ i 7

e : &f respondent Mol in “withdrawing the suid allovangy e o

o ‘o and recovery thercof from the -salarics of appellants, is| - © . Pl e

x malafide, illcgal, violative of principlcs of locusy . = I

: . pocnitentiac, unfair, unjust, unrcasonable, nrbxtnr)' 3 li .
Tancitul and. capricious. and that arc entitled to receive IRV
the same,  [rom the date it has been wnthdmwu nml RN R

- "

sloppcd lrom payment.” T .o

3. -~ The lc.mu.d ‘counscl lor the appcllants ar gucd tha
2

',appcllanls bcmg Federal govcrmm.nl Sv..rvams undcn Amclc

[ T

Scctton 2 (b) ot‘ vaxl Scrvanls ‘Act,

allowances prescribed by l’o.du"nl Government for its unplny:w 1 '
Finance O M

stated u_uu financiul dlxjpclnvq coulnmcd- in Mlnla}x_')' of]
No.2(13)R-2/2011 dmc'd 06.02.2012 'was unambiguous :gnd ¢lca'xl'ly
th - person n

stipulated :\dml\SIhlll()' ol Health- Allowance Lo .1ll heal

’ cmplov ment of lederal G overnment in BPS b«.lu..m. but d...\puc th ‘

‘ nnulu..umn ul the IV m.mu.. l)l\'nsmn. the .|p|u.ll.\m\ were dc.pnlm.d




|
N
1

. once yranted and acted upon h.ul reated

"a pcrson who held @ post in .m\' institute or orgnmzauou delivering s scnncc.' o
- in the hcamz Scctor and mcludcd in Sc,hcduh.-l It was further submxllcd (ha

_ subccqucnuy that Division mll a rcf'crcucc to the Finance Dmsxon lo Scek

of cducation, training and n.hnhlm.umn nl‘ disabled s.luldrcn aud persons

T withy (ll\-lblhlll.s and, hv.ncu, unuld not be dcclnrcd .ls hcnllh personnel (o |,

_subscqucnuy (Im.onumlcd alier »cnm..umn ol umllcmunt m Trd‘g:r lo

4 Sesia STHRICS2016, e, :;i-k'n'n M.ps,

the learncd counse| lor the
appc”nnls referred 2 lhc. Jwlgments of l' ST dawed 05.10.2015. 11.01 "Olu

said benelits. In Stippovl of hijs \usxon

18.05.201¢ and 14,12, ’mo p.l.sscd in /\ppml.. No. ”"4(R)CS/""O! S, 867 ln
b7’}(R)CS_/20'J. 176 10 l 187, 1189 (0 I"Sl(l\)(.S."’Olb & 331 to

" 405(R)CS/2016 and prayved for the same velief, The lmmc«l counsel

vchcmcmly argucd lh.l. the Fespondent-Finance Dn'mon was hlm\-

ing- hol
-and cold in the samic breath A8, on the (mc hand, it had .nduuuu.l the cl.um of
the wpehans in paia 5 lu\.u iPamwise c.u.r:r.c: Bed e Hen .:'k.

lslamahad ngh Court, lslnm

lhc mmc «.l.’um vide. uulu d.m.d 2! 03, "0!6 Me contengled that the bcm.r «

wuhdrawr. nmln(cmll\-. in \'mlnlmn of puncxplc of natural Justice, Thc

Acamed counsel lor the appellang l.nlly .u[_vmd that unpugnul ordc.rs were

void ab- mluo. cm.u'n-mm ~iuclice nml lx.n'mp no s.uu_my ol law as
\vululr.‘lw.ll 7 stoppage of \.ll.uy .unuuulul o punishiment \\'Iuch could nol

be awarded without .|dnplmr th duc process off T prnvulul undct Illt.

(;uvunmuu Serviuts (Effigie m.y uml Uv.uphm.) Rulés, 1973. e 'vl Y

4. . The appc'll\ were rcsmcd by the rcspondunls I( was sl.‘:(cl
(h:u lhc said allow:m(c \\.ls x-ol admissible to the appcliants as lhcy dxd ujt o
-

“fall undrr the 'lr.mx‘u. 5 o!'hul.lx petsonnel because healty pcrsonncl mea

the Healty AHownncc was nllowcd provxs:onnllv lo, the

AGPI\ on the -basis’ of CADD Dwmon 5 leucr dalcd 06. 08. 2012 but

its concurrence for adeSIblh(}. of Health Allowance which n.gxcucd thel -
Sanc on 14.03 2013 on-the ground that Uu.y were involved in lhc proccea

bcmmc n.nlmh.d f‘or the suid .xlluw.mcc. The CADD on 13.03. 20(3 m its
commumc.mon lo AGPR mmcu.d snm.uon ol the I- Flealth /\Hmv.mcu to"

DGSE cmployces \ulhnul cunc’.xrrcncu of the I‘umncc Divisicn anc~ the

AGPR  made provmonal .wmm; 0 .the appcllants. which Jwas

prevent the misuse ol thn 1llm»nm.c. by non-cnmlcd pcx:.onnul

submmcd b_\- xc.spondul No 2 llml headth .xllow.mcc \1..1-;' granted ywith' the .

a vested n'-h( which could uol bl- e

Wabad avhile, on the oxlu.r Ieand, they d(,.(.hm.d N

appellants by the - . 4
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" was. granted o the heanpy ]zurimm_wl in the employment of Federal

- that *heéajiy personnel® meant persons who held a post in any institute or

| '27.03.2012 the appcll."uus-.nrc" pnll,illcil: 1o health allowance, In paras-6 & 7'

L o ?,« 5 . s6s tu_57J(l()CS/20[6. ete. with M.,

dpproval of the Prime Ministcr, through y sdmnmry, Spcciﬁch“y moved for -
three chcrull Governinent _I-I‘ospi_(u-ls' i.c. Pakistan Instituic of Medicys
Scicnces, E.G. Polyclinic ang N:uib_n:il lastitute of Rehabilitation Mecdicine, .

"l’hc.D'ircmo'mlc (iqincml of Special Educ:n(i(m & Soci::l' Welfure, bcing an

educitiona] body. deal Witli - the. process of cducu’lion, training and

‘rehabilitation of disabled children and persons wiih disabilitics, which was
carried oyt by 5 muiti-arofessional team ixicluding' leachers, prolcssionals,

doctors, admini:;lrulurs,. minizteriag g supportive / ancillary staft did nuot

: 'vfaﬂ"\yf‘lhin the ambit of hcalthy organization and could not be declared ag

- “health personne)® 1o get the said- allowance, 1y, respondent No.3 ' je, -

~AGPR in s p;ar:l\Visc'coinmcnts submilted that the idcx;licdl\cascs_litlcd Dr.
Pafkh" F..Lodhi, cte. vs Sccrclary Finance were' st pending before the
Hon'ble Supreme Court of Pakistan, o ' .

.S o ch. heard the lcamed coynse for the barties and perused the
-record. i - - : : :
"6 : '_'fl'ixé-]zc:;lt,lé ::i-ll;\v:;:ncc i:qu:nl to anc basjc pay dl" running s:tl:ﬁy

,Govcrmn.cnt. in IS Schenie, \\'iflx cltect from ().'1.01.2012. It way lll{itlu _

ddmissiblc io'non-clinié‘nl cadres. n reply-to a query raiscd by AGPR vide

letter No.TMm/] S-Gd!CSI‘IP/I-U’SQOl 1-12/186, dated
- N . :

172 dated 27,03.2012 I'i:mishcd'dcﬁnilion of the healtir personnel by staling

| -organjzation delivering services in the health “sccior ‘and - included im.

Fedcral Govemment from any Province or.other authority and who was on.
conltract, or on work charged b‘asi‘s"or who was paid from ponﬁngencics'._
‘The 5pﬁallan!s-arc ncilhcr,tlcpxnt:;'iioxlisls from any Province or':qthc'r'f

Sch,cdulc-l_, but did not ‘includc‘ person who was on dcpu(alion.lo} the

. . . LU - B .
authority nor have been engaged on contract or on work’ charged basis,
' ’ . . i i
They arc also ot being paid 1?0111,c0nlingcncxcs. On the contrary, lhcy.v are
civil 's_crvuuls. unduer section. 2 (b) of the Civil Servants Ay, ‘,973 tnd un':!

dclivcring,sqrviccs. to ‘the disa_bilcd children / persons, The bcncﬁcinr"cs /

to the definition furnished. by (lic_: Ffinancc‘Division vide their u.o. dated

under Facts of Parawisc comments ﬁlg’:d bcl'or_é u,'xc_ an’blc Islanynbad{-ﬁgh ' B

f n{qri,'-“.'\c\-':"-,'.-?'[!’;: S ) T
Ly - : .

{
A8 ﬁ_-’.&_l

t- t’:

12.03.2012, the _|.
“Regulations Wing of e Finance Division vide U.O, No.1=.2(13)1(-g(201_2-'“
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MR. JUSTICL MIATY SA.QLB NISAR, Co
MR JUS’.IICL UMAR A‘I‘A BANDIA.L

,Isinmabad
u.;,ua..f‘

(1I'8)

chcraum of Pakistan Lhrough Suu ctary Capitat Admmmtr:\tmn
and Development Dmsmn, o

Islarnahad etc

. % .

Nusrat ’I‘ahn' ctc.
Miraj Gul etc.

Ejaz Ahmed and. otherg

Firdous Be[qum;ctc..
Robina Qureshi cte.

Muhammad Arshad ctc. ,
-/Shahbaz Akhtar Khal;d ‘etc L '.’

. Taimoar Imran Ah K han &te.
‘ Muhemmad Jabbar Khan ete,

Shahid Igbal etc. -

Yot

Mukammad Anwar ete,

‘Naheed Kausar ete:
" Igbal ur Raghid etc.
“Ghulam Mustafa ete,

‘Mulchtar Ahmed' etc,

Meeha Asadietel.’ .

Muhammagd Qayyum ete.
Rubma MahmoodaAwun ste.
Muhammad Khu.,he.l Khan étc.

Mussarat Bibi etc.

Muhammad Ghulam Durmm ete.

nm.muqu nmam 4842484 u:l-nwa

*

A Nnccma«Bushra Mahk cte, '

Muhammad Mushtaq ete..

Rxaz Akhmz: ete.

- Syed Zameer. Hmdcr szvn ete..

Liagat Ali'cté:

o Supreme Court ot Pakl:
: Islamabad.. "muhammad Anf ete.

' Wasccm ‘Huagain ctc

Kha.ltd Penvez et

" Abdul Majee

«\.:u.,-
L

G

' AWuhammad Ashn;f etc.

STE D Qari Muhammad f}lmas ete,.

. . Muhammad: Ngztr myeun ctc -

ppoll:u\L(a]
(in all Qaacq)
vm\.svs o ’

(in C.A.1631 /2017)
{in C.A.1632/17)

_{in C.A1633/2Q17) *

" fin C.A.1634/2017)
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Amicus Curiae:

" Date olffHe'aring '

S R

\/Iuha.mmad Atthue ur Rehma_n :
etc. S , R . (mCA8ll/’2016

'...Respondent‘s(s)

For the Appellant( ) © Mr. S.aji'd llyas Bhatti, DAG o
(i all cases] ~ Syed Rifagat Hussain Shah, AOR - ~ .

‘Ms. Saadia Kanwal, $.0 Fin.’
- Mr. Abid Hussain Channa, 5.0 Fin.
Mr. Sajld Javed, Asstt. Legal Fin.-
Mr. Abdul Raz7aq, AAO MEG :
Rawalpindi

" For the Respond_en't(’s)l ‘In—person

-For the Respondent(s)' Mr. Muharmmad Ilyat, Lodh1 ASC

(in C.A.216/16] - ‘ o _MalJ.k Itaat Hussam Awa_n, ASC

Mr. Muhammad Mal{.hdoom Ah e

'Khan, Sr. ASC :
Mr. Sikandar Bashir Mohmand ASC

17 Ol 2018. "

«

o d UDGMENT

UMAR ATA BANDIAL J— By 1eave of thds Coult

granted on 23.02.2016, 0142016 and 1212 2017 in the
| everal connected appeal“ before us, the appellant Federal _
'-"Government challenges the Judgments dehvered on. common'

questtons of fact and law by the learned Federal Serv1ce Tnbunal

on 05 lO 2015 11, 01 2016 and 18. 07. 2017 The Judgments

:1mpugned i the connected appeals declare ‘the Iespondent
_employees of dlfferent 1nst1tut1ons funct1on1ng under the”
| Dxrcctorate General of Specral Educatton (“DGSE”) to be enutled-_ _
to payment of Health Allowance granted by the Federal_ :
4'.Government vide . its Ofﬁce Memoranda dated 04, 02 2012 and
06 2 2012. These Memoranda are 1ssued by the Fmance Dwmon
(Regulation's Wmo] Govemment of Pak.ts’ran pursuant to
E approval granted by the Prlme Mlmster under the .Rules ofh-

JBusiness, 1973, It Would be useful to reproduce the two
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'~ Health Allowanc to cligible persons:

. . . “‘Governmentof?alcstan o i . ¥/

Finance Division

s mprammee

. - ) , (Regulations Wing) L
, o . FNo.2(13)R-2/2011 . Islamabad, the 04t Feb,2012

OFFICE MEMORANDUM

F . Subject:  "GRANT OF ADHOC ALLOWANCE EQUAL IO
k o : : . ONE_BASIC PAY AT THE INITIAL OF THE .
' S SCALE TO THE. HEALTH PERSONNEL LV 3PS
SCHEME. . o .

P T

I T L BN L 1T,

The underglgned ‘is du'ected to say - that the

Ordmance No.VI of 2011 that sanctioned the Career Structure for

T e . ) - "Health Personnél Scheme (CSHP) has lapsed on 26.12. 2011.

, L TE o ‘Accordingly, CSHP is no longer in the field and all health personnel - _

e ST have consequently reverted to the BPS scheme. In.order to . . 3
cornpensate health personnel for the loss of benefits sought under . . :
CSHP while preserving their: status as Civil Servants, it Has been - . . . . T .
decided by the Federal Government to grant'adhoc allowance equal . S ' 1. b
to one basic pay at the initial of the scale to the health personnel - SR ;

" in the_employment of I‘edergl Government, in- BPS scheme, with -

effect from. 15t January, 2012. This will be in additiort to theu‘
- existing pay/ allowances mBPS Scheme ' .

Wik ninted

LS TRCERE Y

2. v This Dwxsxons OM No. 2(13)R—2/2011 -698 dated 17“!
November, 2 2011 may be treated as withdrawn'w.e. f. 26.12.2011.

L S e I ) ' 8d/--
‘ : R M. Munir Sadiq)

Deputy Seeretary (R- I)
e, .
“Government of Pakistan. . _
.Finance Division ] : e A N . A
_ (Regulanons Wing) . : - o b
F. No 2(13)R 2/2011 777 Islamabad the 06“\ February 2012 e {
: : i
, OFFICE MEMORANDUM B
L o : o ; Eh
Subject: GRAN’I‘ OF ADHOC ALLOWANCE. EOUAL TO ONE. = - . o il
. . . BASIC PAY OF, RUNNING SALARY TO THE HEALTH - ' . R
. PERSONNEL IN BPS SCHEME T :
. In continuation of ' Finance; ~Division’s OM. - . g , L ,
v S . . : No F2(13)R—2/2011 dated 4.2.2012, it has been decided by the o ol
. o ’ S Federal Governmenf to grant benefit of one basic pay of running . e .
o : .. <alary as - Health Allowance to the health personnel in the - h £
employment of Federal Government, in BPS scheme, with effect o - ; i
~{rom 1st January, 2012. This will be in ‘addition to their existing ) S
allowances in BPS Scheme. Also grant of stipend amounting to o b vviﬁ
"Rs.50,000 per mmonth to the postgraduate residents and Rs.24,000 ‘ o j B
per month for House: Ofﬁcers respectwcly w.e.f. 1”2011 will . S I
continue. . ' ‘ S e l S
- . sdf-- - ' ' ' ’ . 8!
i . (Manzoor Ali Xhan)
Sr. Joint Secretary (Regulattons) :
(emphasis supplied)
2. _: o Learned Deputy Attorney General has contended ' L

1_hat the Health Allowance granted by the Federal Government is.
‘avaulable to health personnel in the emplovment of the Federal

/ s Government in.the BPS scheme at three hospltals estabhshed in
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' Islamabad na_rnely, Paklstan Insutute of Medzcal Smences g

(“PIMS”), ‘F ederal Government Polychnlc (“FGP”) and Natlonal

Insututlon of Rehab:.htatron Med1c1nes (“NIRM”) The employees :
~at these hospltals do not have a career structure in place after
. the Career Structt.ue for- Health Personnel Scheme Ordinance,
» : ’2011 (“Ordmance”) lapsed on 26 1. 2011 The Health Allowance‘.. 4

was accordmgly granted by the. Federal Government as. a form of _‘ v,
' compensatlon. It is clear frorn the two memoranda dated B -
- ’04 2. 20 12 and 06 2012 reproduced above that the Health" _

'Al owance is granted to “health personnel” However, the

compos1t10n of the category of employees that are ehg1ble for the

1 oenef t has not been prov1ded therein. The respondents Who are
~.. several hundred in number are unrepresented by eounsel In'
‘VICW of the fact that a large number of employees are aﬁecLed by:'. '
tho 1nstant controversy, the Court has sought asslstance from:v‘, . ‘>5 '

M1 Muhammad Makhdoom Al Khan, Sr. ASC and Mr. Sxkandar:_

Bash1r Mohmand ASC as armcus curiae. in’ the matte1

Mr. S1kandal Bashlr Mohmand ASC made able submlss1ons.
before the 'Court- ‘that highlighted 1mportant facts andi

' docurnents' on. _record' ‘which simphﬁed the- »controversy

appr emably

.3;. . . It transp1res that an Ofﬁce Memorandum dated' )
27.03. 20 12 by the Fmance D1v1s1on (Regulatmns ng) clar1ﬁes |
that-the term “health. personnel” used in the -above mentroned. .
'memoranda bears the meanmg g1ven tolthet expressmn 1n4‘

; SeCl‘.‘LOI‘l Q(b) of the‘ Oldmance Th1s def1n1t10n refers to the-_. o

| contents of Schedulel to" thc Orcl1nance Wthh spec1f1es the )

serwce prov1ders Who qual1fy as health pers onnel. A perusal of

Schedulel shows that f1ve categones of serv1ce provrders are

SPsereres
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G

c*lassrﬁed as health personnel namely Doctors Alhed Nurses -

Paramed1cs and ~Support.” The servrces spec1ﬁed under the :

categones of Paramedlcs and: Support mclude Teachers

'Aumovrsual Operators Techmmans beranans etc
54._ | A ' The- admmlstratlvev M1n1str"y _ the health
l1nst1tut1ons of the Federal Governrnent at Islamabad 1s the
) Mmlsr.ry of Caprtal Adm1mstrat1on and Development D1v1s1on )
(“CADD”) It is an admltted fact that v1de order dated
g 13.03. 2013 the Mlmstry of CADD granted the health Allowaflce
' to the employees of the DGSE and its allied spec1al educatlon ,
. centers/ 1nst1tut10ns 1nclud1ng Natlonal Trust tor the D1sabled
_ (“NTD”) and the Natronal Counc11 for Rehabllltatwn of D1sabled
‘Persons (“NCRDP”) ~"The . respondents - were | thereby

‘ aclcnowledged as beneflclarles of the ‘said grant and ‘were pald

the_ Health Allowance wrth effect from 01.1. 2012 unt11

27.10. 2014 When the Fmance D1v131on mformed the Accountant

General Paklstan Revenue (“AGPR”) that only health personnel
".'worlcmcr in Federal Government hosp1tals and clinics were
qualiﬁed re‘celve the Healtn Allowance The AGPR E

'correspondlngly 1nstructed the DG‘%E to stop payment of the A

said allowance to: its employees as no budget allocatron for the

said emolument had been made in the ﬁnanmal year 2014 15

8. o ’I‘he dlscontmuatmn of thC]I Health Allowance was.

taken to the Islamabad H1gh Court by some of the respondents .

VlClC order dated 17.9. 2015 the learned H1gh Court referred the

drspute to the Secretary CADD for passmg a speaklng order

thereon, , and tlll then restramed recovery. of past payments of

the Health Allowance from thc affected emplbyees of DGSE and

-alhed centers The Semetary CADD heard the partles and by
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' D1V1s1on Memoranda dated 04 2 2012 and 6. 2 2012 made the

R e o e

ST o allowance avaﬂable to all health personnel employed by the

I T g AR M it 2 et

E Federal Government in the BPS 'Scheme L L N

1Q. . As’a result the sa_td alloxnance was pa_td to - the 3 a ) -

health personnel of the DGSE and its allled 1nst1tut1ons un'o.l

27.10. 2014 when the Fmance D1V1s1on 1nstructed the AGPR to o 4

WA PR IRTEES z

.j-confme the grant of the allowance to employees of Federal ‘

'Govelnment hosp1tals and clinics. This 1nstruct10n represents . I .

merelv a change of opmlon Wl’llCh 18 not occas1oned by an - . ' . ; 1 ‘] E
"amendment in the terms of ehgrblhty for the Health Allowance '

Therefore, ‘as the. Memoranda dated 04. 2 2012 06 2. 2012 and

27 3. 2012 1ssued by the Fmance DlVlSlOI‘l Government of

: Pak1stan st111 hold the ﬁeld in the1r or1g1nal terms there is no

mcrlt in the obJectlon by the learned DAG to the entnlement of

s

| ’V_-the respondents to clalm and recewe the Health Allowance
1. ' As a secondary and also tenuous argument learned
- Deputy Attorney General contended that the I—Iealth Allowance is

manted under executlve fiat . w1thout any statutory back.lng "

S S

R O R

) therefore the. sarne can be w1thdrawn by the Federal Government

. at any tlme That is clearly a ﬂawed contenhon It is adrmtted

R A

ot

‘ that grant of the Health Allowance and the terms of ellg1b1hty to

. rece1ve the same were determlned by the competent authonty,
Mlntstry of Flnance in accor dance with Rules of Busmess of the '
ederal Government The or1g1na1 terms 01 the sa1d lawful grant
| still hold the freld These were’ acted upon - and payment of the
'Health Allowance to the respondents has conterred ‘a vested

' nght upon them. In such c1rcumstances, the executwe is- barred -

‘ by the rule of locus poemtentzae from umlaterally rescmdmg and

)
o
?/ ‘ retrieving the beneﬁt avalled by 1ts remplents Reference is made 4

PRECEA T




_ \/ i P to. Pak1stan throu,q_h the Secretary, M1nlstrv of Fmance vs.

.Muhammad H1mayatull.s.h Farukhi (PLD 1969 SC 407) andAf

| The. Englneel -in- Ch1ef Branch vS. Jalaluddm (PLD '199_2_ SC
' , 207). Therefore w1thout a change of the terms of eligibility .fo.r
.the Health Allowance even. the prospect1ve exclus1on of the' '
respondents from rece1pt of the ‘benefit shall constltute arb1trary o
- and unlavvful aCtIOI’l | |
] 12. _ In the c1reﬁmstarlees ' 'we do not ﬁrld.ea'l.y e'l.-ro'r‘or-

defect in the 1mpugned ]udgments of the learned F ederal Servn:e
,Tt1bunal dated OS lO 2015 11.1..2.016_. Ny and 18,7.'2017. .
_'Consequently, these, -appeals are ,diemiésed and the entitlemeﬁt
‘of employees of the DGSE alhed mst1tut1ons/centers NCRDP

and NTD to recewe the Health Allowance is afﬁrmed

Sd/- Mian Saqzb Nisar, &7 | .|
oy - [

Sd/ - Ulnar Ata Bandzal A oLk
: Sd/- I_yaz ul Ahaan, J ' '
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L&‘/“j”'éq " GOVERNMENT OF KHYBER PAKHTUNKHWA
o

Zakat, Ushr, Social Wellare, Special Education & Woemen
Department. :

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL. CABINET
-~ DATED 22.10.2019. . .

Dear Sir!} o . ‘ T

. | am directed to forward herewith the following decision of the
meeting 'qf Provincial Cabinet held on 22.10.2019 under the chairmanship of
Chief Minister, Khyber Pakhtunkhwa for implementauon.

i AGENDA ITEM NQ, 16

- __.‘___.,-:....:._,_“_’—-.'"]“
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL .

e o S o

E A %{‘ ESTABLISHMENT AND ADMN: DEPARTMENT
»-:%Elg } { CABINET WING ) s
o=  No.SOC(E&AD)9-24/2019 ~
) s Dated Peshawar the 28t Qctober , 2019, 9 ¥
The Secretary to Govt. of Khyber Pakhuunkhwa - 2_8 -~ S
&> . v. l

EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBEﬂ:

. PAKHTUNKHWA

l Decision of the Cabinet:

L2 A AT AN LLE
! .

The Cabinet approved Health Allowance to the devolved emptoyees of

! Special Education Institutions at the rate of one running basic pay.

‘ implementing Départme‘nt". Zakat, Ushr, Social Welfare, Special Education &
I — Women Empowerment ]
2 | am to request that an implementation report of the Cabinet

d;:cisimx as required under Rule 25 (2) of the Khyber Pakhtunihwa Government
Rules of Business, 1985 may kindly be furnished on top priority basis to the

Cabinet Section, Administration Department. o ‘
' ’ Yours.feithiully,
~ N

/.‘ : | . : e

ENDST.NO. & DATE EVEN.
- . Copy to:- .

2.8 to Secretary Administration Deparunent. :
. PA to Additional Secrctary {Cabinet) Administration Deparument.
 PA to Deputy Secretary (Cahinet) Administration Deparunen
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BETTER COPY OF THE PAGE NO:29

_ GOVERNMENT-OF‘KHYBER PAKHTUNKHWA.
FINANCE DEPARTMENT '

NOTIFICATION

'No.FD(SOSR-11)8-8/2019, In pursuance of the S‘upreme Court of Pakistan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
oné running basic pay to the devolved employees working in the Special

‘Education Institutions from the date of their devolutlon to Provincial Govt of

Khyber Pakhtunkhwa

2. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

. Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

- . Copy s fbrwarded_for Information‘and necessary action to the:

: Accountant'General,'Khyber Pakhtunkhwa Peshawar _

Principal Secretary to chief Minister Khyber Pakhtunkhwa. _
Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar -
Secretary to Socnal Welfare; Socral educatlon & Women Empowerment
Deptt.

Director FMIU Finance Department Khyber Pakhtunkhwa

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa L

PA to Addltlonal Secretary (Regulations) Finance Department
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- Finance Department (SR-Il)
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OFFICE OF THE PRINCIPA ~ ¢
L |
 GOVERNMENT INSTITUTE FOR CHILDREN 'fr? |

WITH HEARING & SPEECH IMPAIRMENTS KOHAT

No. SW/GlCHl/KT/ 192 ‘t )
To
The District Officer,
Social Welfare; SE&WED,
Kohat A

Subject:

' THROUGH PROPER CHAN .
NEL, APPEAL FOR THE GRANT
Respectfu”y sobmitied. . ‘ , OF HEALTH ALLOWANCE
Tha ind
N t I am servmg under your 'kind control in the SpeC|aI Educatlon Instltutron and.
- g/providing special educatron training to special children. it is pertinent to ‘mention that after
eighteenth.constitutional amendmén e . '
. gd constitutional amendment the employees of Directorate General Special Education of the
e
eral Govt; department, have been transferred/devolved to the provrncral Govt; Special Educatron :
- and such devolved employees though serving under the same department of the Govt of Khyber
. Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay w. e f.1.1.2012
whlch has also .been endorsed by the honorable Federal Service Tribunal as well as' the honorable -

Supreme Court vide its Judgments.in Crvrl Appeal No. 811/2016 aIso approved by the provrncral

~

cabinet on 22-10-2019 and also rmplemented
Smce the employees of devolved Institutions and I am performmg the same duties in

‘the same’ lnstrtutrons same department havrng the same job descrlptlon and ' cause; bemgv

teachmg/provrdmg specral education, tralnrng to special children, therefore | could not be treated .

arly with respect to my colleagues and that too under the same

. discriminately more particul
have been

lt is worth to mention that the. employees of devolved lnstltut|ons

_ administrative control
arrears the same has

Allowance since 01-01- 2012 and even after the ‘payment of

allowed health

| been merged in their basrc pays

It is therefore. requested that | may krndly
on the analogy of the employees of Special

be allowed/granted Health ‘Allowance

'equrvalent to ‘one. running basic pay wef 01- 01 2012
Educatlon lnstltutlons of Khyber Pakhtunkhwa with all back beneﬂts ‘
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- J‘ Y« L hﬂ?t’{ﬂ}y ﬂmﬁ{}fﬁf andd constitute,
I shakb Mihmana Advocate Supreme Court &. To st appeir
frgt Eﬁfﬁﬁt&i i the @i}@%&ﬁﬁ“’iﬂ@ﬁ&ﬁ! FIRTEET arwd B withicirsve &F Somipromise the
said matter or submit tao arbitration any differences or dispuare Tt shait arise
teuthing oF in any MANer relatng o the shid matter and to receive money and
grant Teceipts thersfore dnd to do ol other acts and things which may be

RECERIarY 1O B o !"ﬁi‘ Eha PRrOGEoss arnd the eauese of the prosecution of thie
snlbgd maticr.

T'a drafe and 519:1 filgs at neccssary pleadings, applications. objceteons.
affidavits or other documents as shall be deemed nogessary and
advisntio for thc; prosecution of the said mattor b Al 02 stegas.

2 T ﬁm‘ﬁf@y S0y ;ﬁtﬁiﬁ.ﬂ‘ Lﬁ‘ﬁﬂf Fractitianer, %%umarizmg Firm to Gxercise i‘h{_“‘
‘power a8 t%bi“;fﬁfl’&ﬂ on the undersigned Advocats, whargver he mny
think fit to 0o ,me

AND | hereby agroe &‘3 ratify whatever the Advocate or his substituie shall gfo
in the above matter. i &mxa herchy agree not to hold the Advocate or his
substitute resporsible ﬁr}r the result of the said matior n {;Qﬁ'&x“qui;r’?{;ft"' of hig
absence from the Court whén e shid matter s called up for hearing. 1 furthgr
norehy agees that in ii”‘lé* avent far the whsts o any part of the foo o b pald o
the Advorate rermainirg ;uﬁ;‘:&%:ﬁt le shall be entitled to withdraw from the alove
mateer. Received by me on

CLIENT}&}
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