16.08.2022 Mr. Fazal Shah Mohmand, Advocate for the appellant

present.

Learned counsel for the appellant contended that similar
nature cases with the same plea and grounds are fixed before S.B
wherein pre-admission notices have been issued. He therefore,
requested that pre-admission notice may also be issued in this case
and may be clubbed with those identical cases. The request is
acceded to. Le? pre-admission notice be issued to the respondemts
for submisison' of reply/comments. Adjourned come up for

reply/comments on 13.10.2022 before S.B.
*

(Mian Muhammad)
Member (E)
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The appeal of Saima Roohi presented today by Mr. Fazal Shah
Mohmand Advocate. It is fixed for preliminary hearing before Single Bench

. Notices be issued to appellant and his counsel for

(e —8 25

at Peshawar on

the date fixed.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No ’ |52

Yo 118 115 T 20 ] 1 1S Appellant

VERSUS
€10}V =1 o T 0] 1 1 1< £ Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification D
3. Copy of departmental appeal E 30
4, Vakalat Nama 31
Dated:-).$ -07-1022 %IW
Through

Fazal Shéh Mohmand

Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@gmail.com

Nkote:-

Spare Copies will be submitted after
the admission of Service Appeal

R

Advocate
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR ”&ﬁ‘:@'ﬁ‘gﬁt}“*
. 173 A L
Service Appeal No l ’ 7__/2022 mmzs 0H>>

Saima Roohi, Senior Oral Mistress (BPS-17), Govt Institute for

Children with Hearing & Speech Impairments Kohat.
........................ Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

.‘edgo—dﬁy . .
\ 2 . On acceptance of this appeal, respondents may kindly be
BW directed to grant/allow the appellant Health Allowance at the
gD | %> rate of one running basic pay w.e.f 01-01-2012 with all back
benefits.

Respectfully Submitted:- |

1. That the appellant was appointed as Senior Oral Mistress
(BPS-17) on 02-10-2006 and is serving in the Special
Education Institution and teaching/providing special
education/training to special children and since appointment
she has performed her duties with honesty and full devotion
.with spotless service career.



rd

2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of her appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of her appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the




judgments have been implemented, thus the same
point has been decided by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and she is subjected to monetary loss
illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:- ) -0t ~10)22 p ellant;
Through \ 2
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. \ S

ADVOCATE

AFFIDAVIT
I, Saima Roohi, Senior Oral Mistress (BPS-17), Govt Institute for
Children with Hearing & Speech Impairments Kohat., do hereby
solemnly affirm and declare on oath that the contents of this
Appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed from this honorable
Tribunal. — e :
DEPONENT




‘pay and allow.mcu in Bl“S scheme, Hc.lllh allowance had been pmd (g,

L/, @/
-
In ihe IF de:.ll Scx vice Tribunal, I.slﬂm.lh.)d

/\“:vpn_ als ING.S05 10 573, 757 10 793, 894 (o 9] 8, 9]8 A.919 (o

943. 998101045, 1108 to 1179, 1224 1o 1243, 1265 o 1325, 2327

(0.2350, 2552 10 236882368- A, 2369 1o 2443, 2446 10 2484 &
2487 to 2501, ...sOb 1o 2320(R)C512016 wuh M Ps.
7 Nusrat l.ll;u and others - ‘
\’vrvu% v

) Sccrc(m) C‘l])l(.ll Administration & D«..w.lo sinent Division, .
Sccxu.u Yy l'm.uu.c Division and /\CPR_ Islamabud. - ,

‘ Dmc oflnsli(uti_on : 04.04i2016. clc, .- s
- Date of hearing  : 17.07.2017
' Dalc o['Judgmcnl :18.07.2017

Before:. | Syed R.lfquc Hu»mn Shali, and

- Sycd Muhammad Hamid, Mcmbcrs.
. Present: | Mr. Muhumm.ld Auwnr Mu;,hal Advocalc l‘or the
\ appellants. :
T 'Sycd fxl-c-llusnnm Kuml. Assxshnl Al rney

‘General for the respondents with M/s Arshad Anjum,-
Assistant Director, CA & DD, Naveed Akhlcr, Sc.fuon .
. Officér; Finance Division, Azhar Nadeem A van.ﬁ -

Assistanl Accomnts Qfficer and Mulmmm.td Javbnr,
bt.mm Audllm A(-l’l\ as D.Rs, - . :

IUDC‘MI'NI‘

' SYED RAI"IOUI- HUSSAIN SHAH MPMIH' R:= With ‘lllis";jlul;_,.u«..x;l...'5
we shall decide the above lulcd appeals. The facts 1,1vmg risc'lo lhc pre. t.n({:'-'
' appcnls are thnl the Prime Mxmslcr of Pakistan appxovcd p.xymcn( ‘of Héalth B
Allowancc to the msmuuons provxdmg Health Scrwccs in Lhc year 2012
and the Fi mancc Division’ issucd notnﬁcauon No. 2(13)R-2/201 l-777 nl«.d '
- 06. 02 2012 for gr'ml of Hmllh Allmvancc. cqu.nl io onc.bas:c pa; ol'

mnmng salary to the hcnllh personnel in the cmploymcnl of' T&.
Govunmcnl in BPS Schcnu. w.ef. 01.01.2012, in addition lo lhc existi

comcmponru,s ot' the nppcllams in olhcr Government. Hospxlals mclu )
PIMS, Federal, COV( l"ulyclum.. CDA, ICT, Pulkistan Railways .md F u

'Govcmmcnl Scrwcw Hospu.nl ]sl.lmnhn(l cte. but it was d sc.onunm. '; '

the pn..scm appcllants’ vide impugned orders datcd 08.08. 2014 21 .03':

"f""' 1‘-:" LR
I |3 S
iyﬁngLu

Juelg; uu-ul.\lnul o ‘ l




c'-.-

1o 24 personnel of Dl'xccllnl'.'m."'Gcll'cl':ll ol Spcéj::l l:.lillt_ un (DGSE) and -

© but the CA&DD parked the budget and later on n”opa(cd the s:imq to some

letter. daeq 08.08.2014. e alfected  employees filed '-Wri_l‘ liclil‘iovl

I 56810 57.1(4()(':5/2016. ele, witly Mg,

and 25.()3;20_1(:_.,. Ll‘hcﬁ Sccrc-l:lg‘y';v.Cnp‘il.f'll A::Iminis'lr:r-'..f"-n o Development *

Division (L.'/\.\':IIJLD) \'idc'h.rllé_l'tl;u;:‘l 06;08.201 2 adlinwe, ._!-lc:nlih Allowance -

the AGPR, lslm'nabad:sl.nrlcd_ paying the snjdAAH'o“:nhcc i ‘hese personnel L

with el rom 01020020 i 1 discriminative gegj..;. ol Seerctury

CALDD ihe cnployces ol DGSE started agitating the malter with him who s

vidu Ieiter dascd 13.03.2013 allowed 1 1can, Allowance 1o all (he employces

of 16 instivtions OF DGHE and aftieq c(vlucmion centkes, clc. in view.of .
funclions and the services IScing rendered by ticy in prbvidingl—léi.lllh,
-Services 1o the disabled and speciad children with cﬂ'g:c‘( .ﬁ"om 01.01.20]2 f  4

and the AGPR accordingly staried p:njing the said allowsnce 1o them, The

 AGPR vide letter dated U8.08.2014 infurmeq the Dircé(ér .Gcncr:lll,-'vDGSE.' N

‘that Finance Division had.not pravided budget allocation for the year 201 4-

2015 for the sajd Allowance, hence, the payment of said Allowance be

stopped by 'subihittingf‘(hc'cq'mpulcr cl'inn[:cs_ through concerned DDoOs, - N
Subscquently the Finance Division allocated budget for (e said-Allowance = Cd

other arganjzation, Being apgrieved ql'slo'pp:igc"ot‘lhc suid Allowance vid .-

No.3784/2014, 3858720040 and 400772014 which were disposed_ of by 1, ,
'Ho:n'h.lc lsl:un:_l’bnd High Coun, Islamabud . vige order dated 17.09.2015 in -

the following mnanner: - i o S B
xxx A : xXXx S
"M, In the light of the above, g instani pelition - R
-alongwith the connected petitions are converted into Ch '.

fepresentations deemed 1o pe pending before thelearned

. Secretary CADD;’_Thc'lc.'u"ncd. Scerctary CADD “shajy . ’ ]
“afford “an opportunity of hearing 10 “an authorized - IR B
representative al“the petitipners and, thercafter pass a ' i
- Speaking order, If s expeeted that the Sceretary shall, - :
inter alia, take into Consideration: ey :

@) the :x."ﬁd;':n\'it dated 26.3.2015 filed by the Sceretary
Finanec, during the procecdings belore this Cour; !
b) the ."ncl'-j'(hnl in some cases thé Healily Allos ‘ance,
Was paid to the tmployecs by ihe AGPR pursuant
ie e approveal given-hy thé Ca po;. .

]

¢) The eqoest  mude by and oun behalf: o the,
© Petitioners’ that in’ (he circumstances recoverdy of
‘the Health Allowance would . cause - imnlense

- havdship:, agpd: ' -

. i L ) ,
d) The fact- that e petitioners are craployecs of:.
s LT T fifferent (o Mnmeats and  spdigey ~under | ihe-
’E.IT-"D'I'E?‘\-,.\-"‘I‘"{IH( dere 5 ‘l e " ] e
» > NS .

[T S AP R A
o 2 L. R
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"appcll:mls bcmg Federal govcrnmv.nl Scrvants undcr Amclc 24

. Constitution of the Islamu: chubllc of Paklsmn, 1973 and covered

smlc.d that - ﬁn.xm:ul dlrccuvq coummcd in Ministry of' I‘m.mcc.

“stipulated 1dnuss|lnluy ol Health - Allowance 1o nll health - pcraon

o ,é/ 3 »5(.5m573(1’;)(:5/2_01(.,-_cw.wiu.M,.l'u'.

administrative umunl ol CADD and, therelore, the

Tentitlement o eligibility  shall be tken  into
cousideration in the light o status ol cach
department or entity s;p'\raluly

S. In order to meet the gnds of Juslu.;.. it would be
“appropriate that. recovery of the Health Allowance alrcady
paid 16 °the employces is rccove «cd after a specaking order luis
been passed by the learned Sccrchry It is cxpected that the

o . . Sccrciary CADD shall pass a spcaking order prcl’crablv within .
) © 90-days.” - : , .
Nxx N R xxx_ R NXX

The bu.u.uu) CALDD .mu puu-m;_- llu. u.uud und allfording llw

“opportugity ol lu..mn;_, e .mlhmm.d represcnlatives of - (hc
.. petitioners (now ppellants) un 14.03.2016 p.lssa..d the order A(_l,nlu(
~.21.03.2016" and . declared the CA&DD's loiter dated 13.03.2016

allowmg Hc.nl(h z\llo\v.mu. 10 the D(JSL uupluyc..u, unl.nw(ul, .q,.mr.(

.the rules, void ab uuuo and dirccted the- AGPR to rccovm th s.\ul

Allowance from their sal:mcs in casy mshllmcms, e

' 2." . lathis backdrop, thc appclhms ﬁlcd lhc msl:mt .1ppcnl~. with

lhc followmg praver:- -,
X “It is, lhcrcfor«.. mosl rcspcclfully pmycd lhal the
T _"appcllam being: cntitled to Health - Allowance being |
’ covered under category of Health Personncl, the said W

‘order -dated’ 21,03.2016 by respondent No.l may [ i

thevclore, be set aiside and it be declared that the action.
of respondent Mo in withdrawing the suid ..llowant.a
and recovery thereof from the salaries of nppcllants, '
malafide, xllcgal ~ violative of . -principles of locus'.

. pocnitentiac, unfair, unjust,’ .unrcasonablc, nrbxlnr)'
Tfancilul and . capricious. and that arc entitled (o receive

the same,. lrom the date it has-been \vn.hdr.an amdf

sloy.pu.l Irom p.nymcn( T R

3 - 'lhc lc.xrnu.l ‘counscl.’ lor thc. appcll.mls agucd tha

Sc.cnon 2 () of Cwnl Scrvams Act, 1973 ‘were entitled ; Lo all pnl :

allowanccs prescribed by F u.h.ml Government for its uupluyu.s. l', th
No. 2(13)R-2/"01| dalcd 06.02.2012  was unambxgum'

cmplm'mcm ol Federal C uvunmuu in BPS .Sx.lu..m. but de spllc th sl

nnulu..luun of the I m.mu. I)x\'mun. the .|ppull.mls were clc..puvu:l

A
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4 s:mn s:l(mcvzmr. ete. will M bs.

- said bcncﬂu In suppori or lm \'u‘s:on. the l-..xrnud wunst.l mr (hc

appcl!nms referred o the jug lgments of S $T-dated 05.10.2015. 11 0l. ’7010
18.05.2016 and 14, 12.2010 p.n\cd in App\.nh No.2 4(1’{)CS/2'20H. S67 ln
$72(R)CS/2013, 176 10 1187, 118y (o 1251(R)CS2015 & 381 10
: .-J'OS(R)CSIZ()IG_nhd prayed for the same relicf, The learned counsel

\'chcmcnll)" argucd that the .upomlc.n(-l‘m.mcc Division wa S blnwmg, hm

-and cold in the samie breath a8 on the ane hand, it hag .ndnmu.d lhc clmm ot'

» th appeliants s paia 9 !

L Parawise co :::-.c.x.x iled o he ll-’::: "l(.

Islamabag Migh Court, lslnmnbnd while, on the other Irngd, llu.y du.hnul

the same clajm vide uulLr d.m.d 21 01, "‘016 e con(ulglcd that the l;cm.l' t
..once granted and acted upnn h.nl created a veste right which couid uol bc. : “ o

‘wilhdr:xwr. ml:ucr.lll\. in \'ml.ltmn of puncxplc ~of natural Justice, The

lcamcd counsel for the .nppcn.uu l.mly .u]_vuu:l that unpugncd orders werg

void

ab- uuuo. cm.un unn-luchcc and h.u'm[; no .s.uu_uly ol lmv s

wululr;m'.ll / .-.lupp.nu. ur \.nl.ny 'unmmud o punishment \\'hu.h could nol

be awarded without .xdopluq- the duc processy - of L. provided uider lllc

4.'

Ud\'érnlnél)l Scr\’.m(\ (iftigt -.m.y and Uu-.uphut.) Rules, 1973 ' e ' i R

'Hu. nppc:'ll\ \\'trc rcszstcd by the rc';pondc.nlc It was. sm(cﬁ_

that lhc said nllowam-c \\.ls x.o( admissible to the appellants as thcy dxd nj't .
.

“fall umlcr the lc.mx'u::'. of hnl.h pcu.onm.l vceausc health pcrxonncl mew

" a pcrson )vho held a pos( in .mv institute or organization dchvcnng scnm:c.: S

.

- .samc on 14.03.2013 on-the ground lhal (hcy wcn. involved in the’ proccss

“in the hcal(h scctor and mcludcd in S(.hcdlllb-l It was further submxucd tha{
lhc Healih Allowancc was a“owcd provxs:onn“v lo- the appeltanty by Uu.. T
AGPR on the -basis of CADD Division's leuer dated .06.08. 2012 buy

. Subsequently thai Dmsxon ':'.nl a rcfcrcncc to the I‘m.uu.c Dms:on lo scck w

‘m concurrence for admlcsnblhl} of. Health Allowance which n.gz c(tcd the

of cducnuon. (r‘unmg and r(.h:lhlhl.umn ol (hs.nhlul v..luldrcn .nul pcnom
will' disabiljtics- and, hc.ncu. unuld not be dccl.lrcd as hmllh px.r:onncl to|.
beeome entitled for the said .nllow.mcc. The CADD on 13.03. 20l3 inits
communicution (o AGPR s.nnvcv-.‘d sanclion of the Hx.auh Allow.mcc to-
DGSE cmployccs \nlhnut curcPrrcnm. of the Fi inance Divisicn .mc- thc
AGPR - inade provmonal .:\'mu'u o thc appcllants. which ;-was
_sunﬁ;cqucn(ly (lm.onunucd afice: \rcrllu..umn ol umllcmuu in Arrdg:r- to

prevent the misusc of this aliowance by nou-cnmlcd pcuonm.l

submmcd lw xcspondt.n No... lh.ll health .lllow:mcc was’ Lr.mu.d vith the r




.lhru. Federal Go\'cnuncnt Hospn(uls i.c. Pakist

@

?, ' ,5 - 365 10 ST3(R)CS/2016. ete, witl M.,
- ' ' ' c

.lpi)rnv.nl of the 1 mm Mmuslcx (hmugh it swnmary, :.pc..cmcaﬂy moved for

an lnstuulc of M«.dtc.d"

Scicnces, )3 G Polw.luuc and N.mon.nl lastitute ol‘Rch.lbxhluuon Mecdicine.

of Spccml Edu«...l(mn & Socml Wclf.uc, being an

Jhe Ducclor.uc. (u.mrnl
willi. the process of cduc.mon.‘ training .and

cducational bod). d«,.lll

n.hnbuhla(xon of disabled children and persons with dnnbmucs, which was

carricd out by a mu.n-vro!‘cssxon'ﬂ tcam mcludmg teachers, pxofcssmnnls,

dcu.lors. admini; .u.nun,. lmm..luml and supportive / ancillary stalf did nat

I'aﬂ w:lhm lhc ambit of hcallh orgamz:mon and could not be declared as

hcallh pu‘smmcl' lu et thic said. .l“l)\V.lllLL The respondent No.J ic.

_AGPR in s parawxsu comments subnuucd that the ldcnncalé_cascs_mlcd Dr.
Farkh F.. Lodhx clc vs Sccrclary Fmancc were' stil] pcnding bc.rorc zhc

: Hon blc Suprcmc Court of Pakxslan

LS . Wc lu.md thc Icamcd counscl for the pamcs and pcruscd thc -
" record. - ‘ ’
K 6. '. B ‘ Hu. lu..lllh .nuuw.mcc. v..qu.nl to anc bns.u. pay nrmnumg s.nl.u'y

© was, gr'mlcd lo the hc.xllh pv..rwnml in the employment of PFedernl

Govumncn(. in ey bc.lu.nu. wnh c.llu.l Trom ()1.01.2012. 1 was quc
admissible 1o non-ch.ncnl cadres. :In reply- 1o query raised by ACPR vide

letter -No. TM/lb 64’05111"/111’&/20“ -12/1806, . dated  12.03. 2012 ﬂlc .

chulauons ng of the Finance Dav:smn vndc. U. O No. l".2( 13)1(-2/2012-
172 dalcd 27.03.2012 lumxslu.d dt.f’ inition of thc hcalth personnc] by shluu,

’ - that hcnllh pcrsonncl mcant a pcrsons who held a post in. any institute or

' orgamzatxon dchvcruu_, scrvucc'; m the hc..mh scetor “and - included m

Schcdulc-l but did not include -person who was on deputatjon lo the
F cdcrnl Govcmmcm from. any Provmcc or-other authomy and who was on

contract, or on work ch:xrgcd bn51s or who was paid from contmgcncncs

‘The np'pcuan_zs' are ncitheér dcputauomsls lrom any Provmce or othcr‘

. aulh‘ority. nor have been cngagcd on conrr'xct or on work" charged basxs. :

Thcy arc also not- bung p:ud I‘rom conlmgc.ncu.s. On lhc contrary, lhcy nre

: c:vnl servants undes suction. 2 (b) oft lhc. C.'lvd Servants Act, 1)73 and uu.|

dchvcring scrvices to the disabled ch:ldrcn / persons. The bcnct’ iciarics /

"v_nppcllants compriscd of Academic nnd Adnumslm(lvc Cadrcs Accox(lmg
- to the defi inition fumx-:hcd by lhc I‘mancc va:snon vide lhur u.o, . :m.d" '

'27 03 2012 the appellants. are umllcd lo hc.lllh allowance, In pnr.u.- A N
undcr Ficis ot parawnac Comments ﬁlcd bclorc the Hon'blc lslnn_;,nbad -I-ngh -
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< 6 565 10’ 571(R)CSIZ'.OI( cte. with M l’s

Courli. Islam;ubad on hc:h.nlli of S‘..v.n.(nry Finance DIVISIOH in Writ l’cliliou:
Nb.4007-'20i4 it was calcwoncally admmul lh.xl in April, 2014 Mmmry ol"
C'\DD again submitted Nl§ 7 DOs con(mmng a pmvmon ol Rs.100 nullmu
s HPA “for DGSE for inancial yo..u' "Olnl 15, hmku' DEA u.lu..ul to
cndorse the NIS _I BOs and for u..l'ully deducted amount o(‘ Rs.92,542

million of ,HPA leaving Rs.7. 458 million for thc pcnnom.n (now
appellanty) |, e 24 cimploy ees who bclongcd to medical prorcssxon and came .

uhdcr the cmcna of cnullcmcnl of  HPA, as. per DFA (L.ADD)

‘understanding, .D.Oo. letter dated 09.05.2014 was issucd . l_>y FA's

it was dut; of AGPR 10 take acnon on’ the -said lctter and “decide
cnmlcmcnl It was pr.'x)'cd that lhc pclition was an .|d|mmstr.|uvu 1ssuc wxlh -
CADD & DRGsI:, lhc.r-.km. llu. Fi m.mu. Division be c.\c.ludul from the hsl '

-of respondents,” Now the nm:mcx. Dwusmn h.m come up with duﬂcrcm

stand, It iy At .nllmvul n .lppmh.:lc and reprobite, Nu logical n.ply has

been submuu.d by (ln. respondents for d\.prxvmg, the appc.llnnu. of their

nglllllla(L nglm A large numbey of cmployces of the F “eder: al (;ovunmcnl S

: cumlnrb' placed, arc gcumg the said .ldv1n'ln;_~c. Why, Lhcn Abe. .\ppc.llanh |

be dc.pnvcd is not clear from. what. has bcen written in the comuu.n(a belore
“the Hon' blc Islamabad th,h Lom( Istamabag | and the lcdcral Scrvu:c A
Tnbunal "This secimns to be d:scrunmn(ory treatment oﬂcndmg Article 4 &
25 of the Consmuuon of Islamic chubhc of Pakistan, 1973 I-urthc.r lht.
appellants have bccn dirccied by - rcspondcnt No.l to refund (he pmd

“anount which s agamsl the principle ol‘ locus pocmlcmmc bccnusc lhc

Hon'ble. Suprcmc Court of Pnklslnn has cons;slcnﬂy hield ‘that the hcm.l‘ t
once granted and acted upon crcatcd a vested . -right. wluch could not bc
withdrawn umhlcrnlly, in \-xolnuon of mtural Jusuu.. Itis an csl:lbhshcd
law that benefiis reccived hy a cml \crv:m( cvc.n under orroucous u:du'

nsa.u.l by the compclcm .mlhmuy wuhnul any thult on thc p.lr( of uv:l

- Servant could not D¢ r;.cmc:ccl cvm ir- lhc lu.nchcml orclu \v.xs

subsequently \\'uhdra\\'n or rectific c,({ We are fortified (o take this vu.w in’ .

o lhc light of the Judgmcm of Hon'blc. Suprcluc Court of Pn:\ls(an |up0|1c51 in”

. lcg'nllv suclamnbh. and liable to be sct as:dc. o

PLD 1992 SC 207, chcc. o this extent, the impugned orders are inot’_:

+o : L’

: 7 ‘ . Wewould hkx. o makc ,an cmphasns on lhc _;udgmcnts of lhcir"' '
' l‘nbunal in Appeals No *zam)csnms and'381 1o -105(R)CS/“016 dal
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03.10.2015 sind 14.12.2016 whercin: the controvers
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u.lnuub to Ilc.nllh
“Allowance has .nlu.u.lv been resolved: \\’lu.n confr um\.d wuh the said fact,

lh\. respondents have failed 10 dcm the lact. As such, the .xcuon al’ tl;c

e nspondcms .lpp\..ub to be uu.on,nsxuu in the light of the .1luu,m(.nllont.d

appeals h.xvc been .lc\:v..])ls.d Misc.- Petitions are ; also-accepled, :
Y. - - hwdgment apply all e titlied appeals mutatis mutandis, "
10. There sh&xll be no order as to coS(s. ' o . :
11. . ancs shall bc mformcd accordmgly ‘
' .- MEy yP}JER\ L
- ISLAMABAD v c .
(18072017 -
*Saced®. . . : et ot s
: : ' ~ CERTIFIED T24i% rigp (-.‘
[} (24 B2
kel Segacy Tr Hunal

. nl the appetlonts,

Jjudgments on .nc\,oum ol Asniicle 25 of the Constitution which guarmuccs

u]u.nl rights ,and equal pwxu.uon of law for every cmccn To msurc :

umformu)' rule of n..on:.n.u.m.y must bs. applicd.while consxdz,rmg thc, casc
Ninee tduehaithile A|u-\ Clovurt vide i ,ml;'lm.nl In the .-

case reported as 1996 . SCMR 1185 has nlxcmly Teld. that “rulé ol 5ood

],OVLI‘H.IIH.\. demandy thai the bum.l'.s ot the :..m.l decision be um;.ndt.gl to:
other clvu servinls ilso, who m.ly not’ he p.u'm,:. lo the litigation, msl(..ld ofl
‘.ompcllmg them to approach tlu. 'Iubpn.ﬂ or any other legal forumi. Hcpc

the claim of the appcllants is rcq-.nrcd to bc dccndcd on the same analogy /

: pnnc:plc as framed i m the cases ot' Dr. F arru)\h Fiaz Lodhx and others by the*
" Tribunal vide n;;udgmcnl dalcd 05 10 2015, 11.01 2016 and 14.12. 201ﬁ

S. o l"orcgomg in view and mllowmg the rule of consxstcncy. thc
- impugned orders dated 2y .03, "(Jlov.md 25.03.2016 arc set aside v/uh

dlrn.cuon 10 the respondents to Lommuc. the Health Allowliice uln.udy

l.l.llllt.d o e appellants .~.uu.u 2012, .lml to refund ajl dc.d\u.uon madc in "

~

“complianee \\'nll the impugndd uulur\ wnhm a pumal of* uie mun(ln hum

the date the \'up\' ul“this nul,'lucm is receivaal i their u“u.c. SNince llw mum .
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s : . Federatiog of Pakxstan t.hrough Scu ct.ary Capxtal Admmxstr:xtlon .
o : . and Development: vaxsmn. e .
P . . ‘Islamahad etc. v ... Appéllant(s} -
!4 AR o R : _ (in all CE\.DCJ)
b o S S Vm\,sua ,
| N S Nusrat Tahir ctc ‘ o (in'i A.1631 /2017)
' Tt . Miraj Gul ete. - {in C.A.1632/17) . .
1. T A e ‘Ejaz Ahmed and others in €.A1633/2017) o
A . ¢~ Firdous Begumi-cte.. -, . " {in C.A. 1634/2017) '
L L Robina Qureshiete. -~ - (in C.A.1635/17)
P . . . MNuhammad Arehad ete. {in. C.A;1636/2017] -
E L . - " -Shahbaz Alchtar Khalid etc. (i €:A:1637 /2017)
) ' oA 1638/200T)

 pdbap A medréte,
: o _ - Taimoar Imran Ali.Khan ete.
g . ~ .7 . Mphemmad Jabbarkhan ete.

T ‘ Shahxdlqba.l etc. .

i S . Muhammad Anwar ete, = .
I e fb . ‘Nalieed Kmissrete. L
e " Igbal ur Rachid etc:
. (2) i ‘Ghulam Mustafa etc.

" Mulchtar Ahined- gte, o,
+ Nacema-Bushia Mahk ete,
“Meena Asadiete' .-
Muhammad Qayyum etc.
Rubma Mahmood-Awan ste.
‘Muh&mmad Khushal Khan ctc
“Mussarat Bibi-ctc.

S : Muhammad ‘Ghulam Durrani ete.,
. Muhamma.d Musghtaq ete.
’i‘d@ STED .Qairi Mibidmimad’ Atfrgas ete.

et

. Riaz, Akhtar ete.” -
- 8yed Zemeer Haudex szvx ctc
H " CourtAssociate  Liagat Ali'cté. : ;
i . . Suprenve Court ot Pﬂ"‘“ﬂmuhammad Anf Ct\_
N i J lslemubad .
: S » Wasccm ‘Huasain ete.
Khalid Pervez et:” :
. Muhaprnad: Nazir Kiyani ctc :
T Alidul Majeed Fatey o
Muhaﬁamad ‘_sﬁraf ete,

N

>
e

. ‘Muhammad:Tougeer: Ilcram e,:td L

" {iti €A 1639/2017)
it C.A.1640/2017}
= C.A.1641/17)

"iin.CIA.1642/2017)

(1 C.AL1643/2017)
(it ‘C.A. 1644/17}
{in C.A, ](345/”(31 7},

(i C.A.1646/2017) -

(i € AYBFT [ 17}

(in C:A. 1648/2017)

{in C.A.1649/2017)
. (in'C.A1650/17)
{in C.A. 1651/2017)
(in C.A.1652/2017)
S(inCA1633/17)

(in C.A.1654/2017)

(in C.A.1655/2017)
{in C:A.1656/17)
{in: C.A.1657/2017)
_{in C.A.1658/2017)
\ {in C.A.1659/17)

C{in C:A.1660/2017)

- (in C.A.1661/2017)
(in C.A.1662/17) "

(inCAlﬁ@d/ZOl?) :
(in C.A.1664/2017)

Ain C A 1665/ 17y




Wiwmtaz Huassain: etc.

Manzoor Ahmed ctc.

" ‘mohsin Tanvir etc.

" . Muhammad Anwar ur- Rahman ete.
- Raulfi ete. - .

. Jabbar Hussain etcy” )
Syed Manzar Hussain Gardezr et¢.~.

mMuhammad Saleem ICunbcr etc.:
Abid Hussain ctc:

Nawabzada. etc.

mMuhmnmad Az-eem-l(.lmn otc
Attaullah ete. '
Syed Nazir Hussam Shah' etc..
Muhammad Amir ete. -

mrs. Mehmood Farzana -

- Mumtaz Khan cte.-
. Mrs. Rehana Gha.ff'u ate.,
. Azud Khan etc.
* .. Shazia Bibi etc.

‘Imran ee. -
. Z2ahid Mehmood etc. .

Zafeer Ahmed etc.

Arslan Iqbal etc.

Mrs. Syeda Khatoon cte..
Miss Zubaida Khatoon etc, -

. Mrs, Farida Rgﬁ. ete,

" . Ch. Amjad Ali etc:

Badar Munir Badar erc
Azhar Mehmood etc. -
Muhammad Daud etc
Shafiq ete.

Javaid Rauf ete.

Liagat Ali etc.
Alchtar etc. .
Shaukat Jan etc,

"~ abdul Kerim etc.

Mubarik Ali:Satt-éfe. .’
Mrs. Safia Kalboro cte. ¢

" Mrs. Sahlcha Nasreen &tg. . -

" Miss Shezig Nazir etc,
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e Cot utt ol pak!
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. Muhammad Fa.rhan' etc., .

. Jyeda Sada.t‘ Ali ete.
M. Anwarete. - . .
. Miss S8hahida Parveen' et -

59 Maqsood etg.

Abdul Rashid Shah ete,
Mumtaz Gill ete.

aliudin ete. '_ ..
M. Sohail Khan etc. . Y

Mrs. Shamim Abid ete, -, ;
Mrs. Rahat Sultana ete.

Mrs. Sumira Yasmeen co
Shahid M. Khanats. \

‘Miss Shazia Bibi etc. -

Mrs. Rulch-e-Afzal etc,
M. Amir etc. ' ORI
Mrs. Sumera Aziz et¢.:

(4

~(in &.A167 1417
- fin ©; A1672/2017) "
(ih GA1673/2017)

(In CoAL1680)17) -
< {in C.A168172017) -+

{in C.A:1689717).

| (in CAT69)/204

: .‘(m CoA 1698417},

¢
o
Sa

-(m. C.A.

*in.C. A
- (in C.A: 171’7}2017);’- .
) iin C, -17

Ain-C..

o (mCA1’72152017)"~
. {n C.A.1722

\Z’

_'(m C.A.1666/"017)

ALEET/R0LT) e
(in C.AJ668Y1T). - . i oo
(in C.A.1669/2017). - - - . .
(in €A t670/2017) e

{in GA1674/17). . -
fin C.A.1675/2017) - .
(in C.A.16T672017).

(i C.A.1677717)

(in CA1678f20%T)

{in C-A.1679,/2017)".

(in-C.A.1682/2017). :
(in C.A.1683/17) S
{in C.A.1684/2017) R
{in C;A.1685/2017). - -~ . - .
{in C.A.16B6/17) S

(in C:A.1687/2017)

(in CA1688/2017) -

(in C.A.1690/ 2017

{in C.A/ L692/£7.) . o
(i C:A.1693/2017) -
(in C:A.1694/20Q17) -

" {in C.A.1695/17) -
" {in C.A:1686/2(

017)

(in C.A, 1699/2017)

. (n C.A.1700/2017) -
{in CA. 1FOL/1T)

ir'C.A:L 702, /2 7)

(m C. A.1704i 7).
ingC.A,1705/2017
(in'C.A.1706/2017)

" (in C.AZTOTYI7).

“(in C.A.170 /2017)

o (in C.ANIZ09/2017). . L0 -
-finC.ALTIOYLZ): o0 L

Cin CLAVTRLY /2
. {in-CiRL1T12/2017)

{in C. &1713;/*17

{in-¢ C.A1715/2D
-'1'6/»17)
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_Asif Ali and others: -
© L Wajid Bashir ete. -

o “Mrs. Qamar Zahsa ote-
' Shabpir Nawaz stc.

% Zulfiqar Ahmed othiera: 5,
Mrs. Rashda Jabeen etc:” ¥
- Mrs. Nqima,Khéh s ete. RS
- pra. Mahi-e-Naz Jerar-& othérs = .
L l,m,c.r\.lvas/zow\
{in C.A173417)

Zuhaida Khanum efc.
Mrs. Shabane Lauf-ete.
Mrs. Zah’pda,Nahccd L£te.

 \uiss Lala Rukb Qurshi ete. s
i Mrs. Raheela Asmbreen ate.

S

. Mrs. Kaneez Rubab; ete:

" Mis. Rahecla HaiderAnd o

Mirs. -Asie Bashid cte.

C T s, Tayyaba Qaiser ete.. . .
T . Nits. Nauresn -Igbal".an&omc_rs. v

s

" Inayat Ullah ete.

. ‘Muhammad ldrees Qarmas ot ©
. Byed Arif Hussdin Shah ete

Parveen AKhtar-etc. -

: .jmuhammad“véusaccm.%; :

- ‘Masreen Anjurn Aye ete.

Muhammed 1shaq wtei |

- szhar Mahniood; €t . .

. Abdul Ghefoor ete:. . :

. QuiShedetc.. ¢ ‘
Josheph Rafig_ete. -

- gyeda Sadaf Alvets. 4 :

| ‘Mrs, Mehnaz Ajimel et .

©. Javed Iqbal cfc.

'Mrs;\_.thwmé ’Sha;h.'id ete.
Muhammad Ajroaletc,. -

| jqtider Fussain eté. - -

U rTESTED: homen B

pervaiz Wadeer £fc.

o asif Yp.unas-ct_c’.‘\,_- .
Muh{ammgd Younas efc.
aid-ete.

bad. i ad: .
: “ghoukat Mashid-etc:
- Me: Yagmin Tahira etc..

i Mi;xha.x'x_xmad' pslam. etc.
% s R\%b'ma' Anjum ete.. -

Y _ (in C.A. 1724/2017}
Mra. Saming Zafay etes - (n C.A.1725/ 17)

- . Muhammad ‘Bukhsh others | ..

> Mrs. Shiahbana Kausar eto; .-
: x’l‘-ahi_r,a‘l,asmbcri Ayaetl. - C
_Tauqeer .Ahmad and others

: Mﬁha‘mmad_s‘ayyad;ete. R
Muhammad‘Salcg:mv'lman etc.

fn CAL723/201T) -

{in. C.A.1726/2017)
fin C.A.1727/2017)

{in C.A.1728/ 7y
in C.A.1726/2017}

¢ fin C.A.1780/2017) ¢
+ (niC.A.1731/17)

in'CiA. 1732/20 17).

N CALTSTLT)
. Mrg. Shams un Nisa ‘e.pd.othc‘-rs {in C.A1738/ 2017\

Ms. Farzana Maspod €iC:.

tin C.A.1739/2017)
(ih C-A.1740/17) -

{fin C.A.1741/2017)
.,1'1:1_0.1\._1742/201'7) L
in CAL743/17) '
in C.A.1744/2017) -
{in C.A.1745(2017) ©

{in C-A.1746/ 17}
{in C.AA747[2017)

(in C.A.1748/20 17

‘(in.c.A‘.1749'/.17y
{in C.A.1750/20 17y

4:;(’1:\‘0.1»..1751/20'17)

(i C.A.1792/ 17

{in C.8.1753/20 .

© {in C.A.1754/2017}
jin CALTSS/ 1R

{in C.A.1756/2017)
lin C.A.1757/2017)
(i C.A.1758/17)

i C.A1759/2017Y

{in. C.A,1760/ 2017}

L (irx.C;A;L76'1/1'7) -

. ,'[inc.A.we,::/:zm'v_ -
. C.A:1763/2047) -
i e.a.1784/17)

_ t.(inc.A.rr@s/'zom ;

e .(i.n'C,A.-l'76fJ/20 in .
r (i CA 1767/17)

(‘m-c.-A.mea/zom o

" (i C.r.1769/201T)

{in CAATTE/1T)
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Ms. Nazming efc., .-

* Ms: Tasneem F Patftna ete:
: Muham:rmd N:xv\.cd Ani' Khan

etc,

Mies Maz ‘Tahir ete.

" Syed Sultan Shah etc:.
" wirs. Shagufta Bibi |, ..
[Chawar Idrees etc.

tirs. Naila Iqbal etc..

‘ l\rruad Badsghah etc,
‘Waris Malilc ete.

Imran Anwar etc.-

" Amjad Sohail ete,
" Asif mashid etc, : i
. Mrs. Nusrat Dastagir ete. .

Mukhtar Alymed etc, -
Basharat Masily ete. « -
Ali Rehman ete.”

Munir Ahmed etc,
Muhammad Zardad ete.

- Syed Ashral Ali ete.

‘Mrs. Kausar Ayub etc o
‘Malile Waheed Shahzad etc.

. Ashiraf Mashid etc.

Muhammad Ajnial-etel
Mrs.-Shaista Manazir etc.
Mumtaz Hussain ete.
Mrs. Saime Woreen ete.

‘Razzaq Ahmed ete.

Mubamnmd Ayub ete.

ez Ahmed ete.. : .
uhah Muhamrhad Afzal etc.
mubammad Javed ete.

.. Muhammad Asif ete.
. imuhamrad Kha.liq ete. -
-Wafisa-Henif etc. -

Qari Zahid Mrhmoof:i ‘ ctc.
\yif Amiin ete. .
Mrs. veronica etc.

-

Qari Mihammad Su:ldxque ete.

Syeda Saima’ Nasir ete. -

" Mrs. Huma 'Waseem £ic: -

Al ESTED

’\ ’
‘Court Assoclale:

. Waheed ur Rehman-ete.
. Ms. Sam*a Parveen éte, -

Ghulam Rasocol:'and others
Tariq Khan etc.

Muzaffar Hufuam Rathore etc.' '

Ms. Shahana $hahid-etc.
Muhammad Khan-ete.
Basharat Ali ete.

senremu Gourt of Pakistan gy Taaveer ete.
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Shabbir Ahmed ete. '
Mra. Shamim Akhtar ete.
Tanveer Abmed ete,
S.M. Siraj ete.

Zahid Mchmoad ete.

Mrs. Nadia Noreen etc.

. {in c. A 1’f8'°/ 17y
‘ -(m ‘CA 1783 f2017)-
- {in C.A.1784/2017)
* fin C.A.17B5/ :

PR

“tfin C.A1790/2017}

" (in. C.A. 1810/ 2017}

: (i CILIBIST),
- fin C.A.181672017)

" in C.A.I829/37) ¢

?1-

(in C.A. 178072017
(in C.A. 1781 /2017)

NinC.A. 1786/.201‘7)
in C.A.1787/2017) -
{in C.A.1788/ 1'/i
(in C.A.178972017)

(in C.A1791/17):
“{inr C.AL1792/2017).
(in C.A.1793/2017) -
{in C.A.1794/17) .
{in'C.A 1795/2017)
{in T.A.1796/2017)

(in C.ALT97/17}Y -~ 5 O

{in C.A. 1798/2017)

' {in C.A1799/2017)

iin C.A.1800/ 17
. lin C.A.1801/2017)

finc. A.1802/2017)
L nC.ABOIIIA s

{in C.A. 1804/Q017}
fin C.A. 1805/2017) -

_{in C.A.1BO6/17)

{in C.A. 180772017}
{in C.A. 1808/?017)
“(in C.A.1809/17) -

@ -

fin C.A1811/2017)
{in C.A.1812/17)

(in C.A:1818/2017)
(in C,A.1814/2017)

(in C.A.1817/2017) -
{in C.A.1818/17)
{in C.:A,1819/2017)

* {in' C.A.1820/2017).

{in C.A.1821/17). -

. {in CA. 1822[2017)
- (i C.A1823/17) -

. (in C.A. 1524/2017)
{in C.A.1825/201T
fin C.A.1826/17)"
{in C.A. 1827/2(5,17)
{in CA. 1828/20)17)

(in C.A.1830/201%) -

! in C.A.1831/2017} .
" {in C.A. 1832717 -
-+ {in CiA. 1833/2017)
o .. lin C.AYE34/204i7).
. (mc A1835/17) ° -
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: ~'.'..=hahzad Nasir etc. .
Miss Rubina: Ageel etc.
Irfan Ahnted - etc. :
Kadsar Arza ctc. -
Atif Rashid etc’ B
Mat. Shamim’ Alchtar ete.
Babar Mehmoud. cn..
Ihean Ahrhed - ctc

Mrs. Naghrfaha Jabcm ete.

© Qarf Muhammad Abbas éte.
- -7 .- Noureen Kazmi etc. :
e < - - Sajid Masih etc, .
. Mrs, Uzma, Khatuon ctc. 5
Abdul Manan eté., . L
Ha.mon Rasheed &, C:
Sajid Mehmood etc. |
- Zeeshan ur Réhan ¢tc. .

NLuhammad Saleh -ete.

Baid Rehman ete, .
Muhammad Aahrsf etc
Guftar Ahmed ctg. . .-
Shahid Raufetd,-
Farrukh Saleem.ctci

R - Muhammad Irfan cte,
. Muhammad. Igbal etg. - )
: . ZiaUllah Asad ete,- *
Falahat Shahid etc..
Mrs. Asghari Be\no ctc
J Zia Alzal ete. ’
Muhammad Rafagatsete.
- Raflg Masih ete.,
Javed Igbal ete. -
‘Mubammad Yameen.ete,
_Mst, Ishrat Masood ete,
©  Zalar lqbal Bajwa-ete.
. ~Khalil Ahmad Bajwa etc.
" Alam Zebetc.

o Muhammad iqbal eie.

e Tanveér, Bawar: éta. 3
‘ Ghulam Imran Heudcr etes;
* Muhammad. Parid etc.

‘Chan Mchmood Sajjad.ete.

" Nisar Ahmed etes .o
Aslami Shahzad ete. -
Shaukat Ali ete.. .

Nigeir Ali- ete, .'_-,,; ’ .

"~ Muhammad.Asifetc.

Aril Mehmood etc.

*Syed Rizwan Ahmed . ete.

Muhammed:Aslatn etc..

Mazhdr Iqbal’ K.lyam ctc. :

' soclato

‘?‘;upremo\.ou of PakistanMunir Masih etc,..

lslam»bad

ko

. Shaukat Hayat etg.
Nazir Mehmood etc,
Syed-Akbar Husdain te. - .
-Syed Tahir Hussaih ete.
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== B : o '/ZO’ ' Q/@ A
- ‘ \/luhammad AtthueurRehman : S . i
e ete. e  (in C.A.811/2016) . - S { b

. L..Respon’dentS(s) f
For the Appellant( ) Mr. Sa_]ld Ilyas Bhatti, DAG T R
" (in all cases) - o : Syed R1faqat Hussain Shah AOR . ) . ." o [
- " Ms. Saadia Kanwal, 8.0 Fin. .. - S
 Mr. Abid Hussain Channa, S.0 Fin. . Y
- Mr. Sajid Javed, ‘Asstt. Legal Fm S O B
‘ Mr. Abdul Razzag, AAO MEG L P
Rawalpmdl ' . - :
o ' For the 'Res_ponden‘t(s)- vIn person :
' For the Respondelit(s)' er Muhammad llyao LOdhl AS(‘ T T ' .
@eazsjel . .Mallk Itaat Hussain Awar, AbC S 1
Amicus C}uriae: Mr. Muhammad Makhdoorn Ah . :’ |
o Khan, Sr. ASC : ] '
A ' Mr. Slkandar Basl'ur Mohmand ASC i iy
* Date of Hearing " - '17..0.1.2018. ' L
- JUDGMENT o

, | UMAR ATA BANDIAL J - By leave of thds Coult‘ : ‘ 4 e
grctnted on 23. 02 2016, 0142016 and 12. 12 2017 m the | | ‘
‘l.several connected appeal" before us ‘the appellant Federal '_ o ‘ ' ]
"Government challenges the Judﬂments dehvered on common' - | 'f
que:.tlons of fact and law by the learned Federal Service Tnbuqal . r
on 05 10. 2015, 11. 01.2016 and 18.07. 2017. The Judgments.b c
E 1mpugned in ’rhe connected appeals declare ‘the responden!-' o : J '[
“il\"' | cmployees of d1fferent 1nst1tut1ons funct1omng under the | :
Dxrectorate General of Spec:1al Educa‘aon (“DGSE”) to be entrtled: S :‘ o :
| to payment of Health Allowance granted by the Federal. ‘
: Government v1de its O_Ffice Memoranda dated 04. 02 2012 and
06.2.20 12 These Memoranda are issued by the Fmance D1v1<;10n
"(Regulattons Wing) Government of Paklstan pursuant to o ' .“ :
/ h approval granted by the Prime Mm1ster under ‘the.. Qules of B :
;//}/]} . Z "‘1'3us1nless, 1973 It would be useful to reproduce the two - o I ‘




———‘“"-‘_ A S I ' v 1
R 4 : L. s . - . - Lo oo
~. Ly memoranda containing the terms and conditions for the grant of .- ! _ {] i
‘- -+ Health Allowance to eligible persons: ik
. o i : L s .. “Governmient of Pakistan ] o ) |
’ _ o B ' Finance Division .. - . o
C . ’ : - . . (Regulations Wing} =~ | . - : . . L
i . - + F.No.2(13)R-2/2011 . . Islamabad, the 04t Feb,2012
E - _ QFFICE MEMORANDUM- '
Subjcct.: ' " GRANT OF ADHOC ALLOWANCE EQUAL TO . - ' .
" ONE BASIC PAY AT THE INITIAL.QF THE ° E r
- SCALE TQ THE HEALTH VPERSO_NNEL N BPS ,f h
SCHEME. T i 3
. . The. undérsigned -is directed to say ‘that the - l "
Ordinance No.VI of 2011 that sanctioned the Career Structure for " i
"'Health Personnel “Scheme (CSHF} has lapsed on.26,12.2011. . .
Accordingly, CSEP is no longer in the field and all‘héalth personnel- = R
_hadve consequeritly reverted to the BPS scheme. Iu. order ‘to = R s I i
compensate health personnel for the loss-of benefits sought under . . i
CSHP while preserving their status as Civil Servants, it Has been . : ) W
" decided by the Federal Government to grant'adhac allowance equal . S ' L Tl
; _ to ‘one basic pay at the initial of the scale to the health personnel . : ek
: in the .employment of Federal Government, in-BPS scheme, with -- ) T
' effect from. 1%t January, 2012. This will be in addition to their . . 1: TR
. existing pay/allowances in BPS Scheme.” = ‘ SR . ' . J -l
2. This Division’s OM No.2{13]R-2/2011-698 dated 17 R o
: N_ov_ernbe;, 2011 may be treated as withdrawrgw.'e.’f: 26212.2011. ) R o - I ;::
sd/~ . bow
(M. Munir Sadiq) S S N
) Deputy Secretary (R-I)” o o T
. e : . - - . R L o
! ' . . K S “Government of Pakistan.
- O ] R Finance Division e S
R . = 7+ (Regulations Wing) .. : S
F.No.2(18)R-2/2011-777" - Islamabad, the 06t February,2012
_ . OFEICE MEMORANDUM SR T R
A " subject:  GRANT OF ADHOC ALLOWANCE, EQUAL TO ONE - o f
' . © .. DBASIC: PAY OF RUNNING SALARY TO-THE HEALTH ° . . y oo
.?ERSQN_NEL IN BPS SCHEME. S : i
L ' In continuation. of Finance; | Division’s OM." , . : 1
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the S N
Federal Government to_grant benefit.of one basic_pay of running . ) A ]
‘salary as :Health Allowance to the, health personnel in . the o : H
. _employment of Federal Governiment, in. BPS scheme, with effect : :
C. “"from 1st January, 2012. This will be in addition to their existing o
T allowances in BPS Scheme. Also grant of stipend amounting to . L
" - 'Rs.50,000 per month to the pastgraduate residents and Rs.24,000
per month for House: Officers respectively’ wie.f. 1.7.2011 will !
continue. . : . S ’ S o ‘
S s
RSP ' _(Manzoor Ali. Khan} ) .
’ - - 8r. Joint Secretary (Regulations)’. i
: ] ‘lemphasis supplied). "~ - R : o
2.~ lLearned Deputy Attorney General has contended - :
~ thdt the Health Allowance granted by the Federal Government is
, "available to health personnel in the employment of the Federal .
/ . Government in.the BPS scheme at three hospitals ‘established in -
T R P EE :mgiwsﬁmr@:j
AT
" Senicr 0ol
. " Gupremie
TR R TR T



EES

(“PIMS”), .F‘ederal Govemment Polychmc (“FGP”) and Natronal

Inst1tut10n of Rehabllltat_ron Med1c1nes (“NIRM”) The employees

-at these hosp1tals do not have a career structure in place after )
... the Career Structure for’ l-Iealth Personnel Scheme Ordmance '

2011 (“Ordmance”) lapsed o1l 26 1. 2011 The Health Allowance‘...

was accordmgly granted by the. Federal Government asa form of

'cornpensatmn It is clear from the two - memoranda dated

042 2012 and 0622012 reproduced above Lhat the Health

.'Allovvance is granted to “health personnel” However, the-

cornp031t10n of the. category of employees that are e11g1ble for the ‘

-~

: oenef t has not been prov1ded therem The respondents who are - -

. several hund_red in 'nurnber are unrepreSented,by counsel‘_ In'- -

view of the-fact that a large' number of employees’ are affected' by

. thc 1nstant controversy, the Court has sought a531stance from .
- Mr. Muhammad Makhdoom Ali Khan Sr. ASC and Mr S1kandar'v
vBas'h1r Mohmanc_l,, _‘A.SC as ',amlcus curiae, in’ the matter'
ll/[r. Sil;alldar .Ba'shir Mohmand 'ASC made able ‘submissions . -
hefore _the Court that h1ghl1ghted 1mportant | facts and

‘ :vdocurnents' on ,record' ‘which sunphﬁed the controversy.

appl ecrably

3 L. It transprres t_hat an Ofﬁce Memorandum dated ,
| ‘_27 03 2012 by the Fmance D1vrsron (Regulatlons Wlng) clanfies
that the terrn “health personnel” used 1n the- above menhoned_- g
'memoranda bears’ the meanmgvglven tobthat expressmn 1'n'
Sec‘oon 2(b)lof the Ordma.nce ThlS defrmtlon- refers to the-"‘

‘ :' .contents of ScheduleI to thc Ordmance Whlch cpecu’res the'.'

o service prov1ders Who qual1fy as health pers onnel A perusal of _

Schedulel shows. that five categorles of serv1ce prov1ders are V
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Islarnabad namely, Paklsta.n Instltute of Medrcal Scrences'
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- to the employees of the DGSE and its allied - spec1al educatlon'

’ classﬁred as health personnel namely Doctors, Alhed Nurses e

Paramedlcs and Support The servrces speclﬁed under the. -

categones of Paramed1cs~ and Support. mclude _Teachers,

' Aumowsual Operators Technrcrans Lrbrarlans etc
4, The- adrmnrstratwe 1\/I1n1stry t'hef health"

' 1nst1tut10ns of the Federf\l Government at Islamabad is Lhe

I\/Imrstry of Capltal Admlmstratlon and Development D1v1s1on-‘

“

'_ (“CADD”) It is an admltted fact that v1de order dated

- 13, 03 2013 the Mlmstry of CADD granted the health Allowance

o centers/ 1nst1tutrons mcludmg Natronal Trust for ‘the Drsabled

(“NTD”) and the Natronal Counc11 for Rehabthtatlon of Drsabled :

Persons (“NCRDP”) e” respondents - were | thereby»

- 27.10. 2014 When the Fmance D1v131on mformed the Accountant'

o Gencral Paklstan Revenue (“AGPR”) that only health personnel"

' acknowledged as beneﬁcrarles of the said grant and were pald_ '

.the Health A]lowance w1th effect from 01.1. 2012 unt1l s

Workmg in Fecleral Government hospltals and chmcs were'.

qualiﬁed to. recelve the' -H‘ealtn Allowance The AGPR

'correspondmgly 1nstructed the DGCEE to stop payment of ‘the

said allowance to: 1ts employees as no budget allocatron for the

.said emolum‘ent had been made in the ﬁnancral year 2014-—15.,

5. The dlscontmuatmn of thelr Health Allowance was.

taken to the Islamabad High Court by some of the respondents o |

V1de order dated 17. 9 2015 the learned I-Irgh Court referred. the',

’ d1spute to the Secretary CADD for, passmg a speakrng order' o

thereon, and till then restramed recovery of past payments of -

the Health Allowance from the affected employees of DGSE and' :

‘Suprema CoUsTH
lsl’"ﬁ bad

' .alhed centers The Sec1etary CADD heard the partles and by'
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.order” dated 21. 32016 rejected - the entitlement of the .
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_ respondents to recelve the sald allowance The prmmpal ground

of h1s dec1s1on is that employees of the DGQE were engaged in -k

.~ P

the pr ocess of educatlon tran‘ung and rehab1htat10n of disabled - .

_ '_chlldren and therefore did not fall w1thm the amblt of a health o r:: . 1

- orgamzatmn The respondents successfully challenged the sa.ld

s _ I :. order before the learned Federal Servxce Tr1bunal wh1ch has,- N

Lz s

inter alta by the 1mpugned judgment dated 18 07 2017 declared "

that the respondents are- enUtled to- the grant of Health L Co !
Allowance ‘ | ’ | !

6. . Vt B Learned Deputy Attorney General has contended

that after the lapse of the Ordmance that had prov1ded a career
str ucture for the doct01s nurses and paramedlcs worklng in : S

. PIMS FGP and NIRM the Health Allowance was granted by the' ' ' ' : 1

I‘ederal Government as COmpensatmn to the sa1d healthil'

personnel He was however unable L to . show -anv'_-" TR B

contempora_neous d1rect1on 1ssued by the Mlmstry of CADD or -

TEEESS T

“the Mmlstry of F1nance that restrrctcd the grant of the Health |
'- Allowande to the claimed employees of the three hospltals

spec1ﬂed by h1m As already noted above the deﬁrntlon of health,».
personnel pr0V1ded in the Mmlstry of Flnance ‘ Offlce'v o R

A Memorandum dated 27 3 2012 is wide in scope and therefore

e unhelpful to his plea.
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7.- _i L We have exarmned the 'déﬁnitionV of “health

" personnel” adopted by sald memorandum dated 27 3. 20 12 from ;
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' Scctlon Z(b) of the Ordmance Wthh is to the followmg effect

- “b) “health personnel” means a person who holds a post in any
" institute or orgamzatmn dehvermg services m the health ) ’ o ) o
S e ' g

sector and 1ncluded in Schedule I, but does- not mclude o

i
7
1) a person who 1s on' deputation to the Federal [.

/ . W Govemment from any | Provmce or other authonty, L
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\\.Y// —_— - ] n) a. person who is employed on conhact or OfL. work L /
. SR Lo ’ eha1ged basxs or who is p.nd from contmgencxes 2,

8. 4 It is noted that the foregomg deﬁm‘aon of health

© I personnel covers persons holdmg posts in any 1nst1tute or

o orgamzatlon Who are delive rlng serv1res in. the health sector that -

are mcluded in Schedule-I to the Ordma.nce Learned Deputy

B .. Attorney General was’ unable to d1st1ngulsh the respondents,

who are employees of the DGSE and alhed 1nst1tutlons/ centers,

.
el

o "}""NCRDP and NTD from the paramedlc and support staff

e
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‘pos1t10ns that quahfy as health personnel accordrng~ to

'Schedule I to the. Ordlnance It is not demed by the appellant_ '

4 i

that educatlon, tralmncr and rehablhtatlon of dlsabled persons

are serv1ces prov1ded in the health sector These serv1ces fall

W1th1n the terms of Schedule I.to the Ordmanee and therefore

_the pr ov1ders thereof quallfy as health personnel

9. -" Accordmgly, not only do the respondents fall w1f.hm N S

the category of persons who are, in terms of l"mance Division

" Memoranda dated 06.2. 2012 and 27.3. 2012 ehglble for grant of ’
die. Health AIlowance but -their enhtlement has m fact been
e adn’utted by both the Mlmstry of CADD and Mrmstry of Flnance o o - ;

In this respect the aforementloned letter datcd 13. 3 20 13 1ssued ;

by the M1n1stry of CADD is. referred Also the aff1dav1t of the

E ll Secretary Finarnce, Government -of Pals.lstan filed - in the
Islamabad ngh Court pursuant to that Courts order dated .

. 20 3 2015 passed in, Wnt Pet1t10n No 4007 of 2014 spec1ﬁcally ‘

':.-'1ecords that the proposal approved by the ane Munster vide

. Sumrnary dated 25. 1 2012 did not restnct adm_lss1b1,1ty of thei _
Health Allowance to the personnel of the three hosp1tals :

‘ (1dent1ﬁed by the Jearned DAG) For that reason “the Fmance

R I "*me""? mwm“_.
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"D1V1s1on Memoranda dated 04. 2. 2012 and 6.2. 2012 mads theﬁ-v
g _allowance avaﬂable to all health personnel employed by the.

’ Federal Government 1n the BPS Scheme

S 10. . .As'a result t_he salcl alIOWance was pa_1d to the"

health personnel of the DGSE and 1ts alhed 1nst_1tutlons until’

' 7 10 2014 When the Fmance D1v1s1on 1nstructed the AGPR to s
"'.:confine the g‘rant of the allowance to employces of Federal :
: 'Govexnment hosp1tals and chmcs Th1s 1nstructlon represents
merelv a change of oplmon wh1ch 1s not occas1oned by an
‘ amendment in the terms of el1g1b1hty for the Health Allowance
Therefore, as the Memoranda dated 04. 2 2012 06.2: 2012 and
; 27 3. 20 12 1ssued by the Fmance D1v151on Government of °
. Paklstan snll hold ‘the ﬁeld in thelr orrgmal terms there is no._
| mcnt in the Ob_]CCthl‘l by the learned DAG to the entnlement of .
:' ‘the respondents to claJm and recelve the Health Allovvanc:e |
1l_._" | ', As a secondary and also tenuous argument learned“ '-
Deputy Attorney General contended that the He.alth Allowance 1sv‘ :
glanted under executtve ﬁat Wlthout any statutory backmg' "

, therefore ‘the. same can be withdrawn by the Federal Government '

: at any time .That is clearly a ﬂawed COnterltion.z It is admltted" :
o that grant of the Health Allowance and the terms of ehg1b1hty to .
" receive the same were determmed by the competent authority,_’.f.-'. .

Mlnlstry of Fmance in acc01dance W1th Rules of Busmess of the -

‘

“F ederal Government T he. or1g1nal terms of the sald lawful grant

st111 hold the ﬁeld These were acted upon - and payment of the

Health Allovvance to the respondents has conierred a vested _
| nght upon them In such c1rcumstances, the executzve is. barred'/'

: by the rule of locus poenztentzae from umlaterally rescmdmg and

_ retnevmg the beneﬁt ava,tled by 1ts reelplents Reference 1s made .
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VI to Paklstan through the Secretarv, Mm1strv of Fmance vs. .

" . . .Muhammad H1mayatull.1h Farukh1 (PLD 1969 SC 407) a_nd._

The. Engmeel -in- Ch1ef Branch vs. Jalaluddm (PLD, 1992 SC. _v

. 207). Therefore W1thout a. change of the terms of el1g1b1hty for
the Health Allowance even. the prospectwe exclusmn of the

1(=spondents from recelpt of the beneﬁt shall constltute arb1trary

. and unlawful act10n

3 N - B 1'2.> . In the 01rcumstances we do n'of‘ ﬁnd :\ny errer or |
E ' defect"ih the irnpu,gned' judgments" of the learned Federal_ Serv1ee. .
Tribunal dated  05.10.2015, 11.1.2016° and 18.7.2017:.
._‘Cens'equentlj,‘r., thes.enapl‘)eals ere dlsrfliSsed and,f:he entitlémeﬁt o
of employees of the DGSE alhed mstltutlons/ centers NCRDP , |

: ,.and NTD to recewe the ‘Health . Allowa_nce is afﬁrmed

S S VY ‘fnSaqszW" a |

Sd/- Uniar: A(@:Band,al, J
: Sd/ -Tjaz ul Afhsah, J ‘
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. Rules of Business, 1985 may

L —"} ._g! o GOVERNMENT OF KHYBER PARHTUNKHWA
/_//\\%{4 ESTABLISHMENT AND ADMN: PEPARTMENT
G *-—3&9’ . [ CABINET WING )
Py e Lo . . No.SOC(E&AD)9-24/2019
e Dated Peshawar the 28'™ October , 2019,

T'cr.v,
:l‘j)é Secretary lo Govt. of Khyber Pakhtunkhwa
. Zakat, Ushr, Social Wellare, Special Education & Woemen -
Department. :

ABINET = -

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL C
' DATED 22.10.2019. ' :

Dear Str! . N
following decision al the

| wn directed to forward herewith the
der the chairmanship of

xhz‘wgt"L.n{{ of Provincial Cabinet held on 22.10.2019 un
Chief Minister, Khyber Pakhtunkhwa for implementauon.

i AGENDA ITEM NO. 18 ) - SR
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL|

EDUCATION WP.NO.430/2018 NAZEER SHA
, PAKHTUNKHWA : :

_! Decision of the Cabinet: -
|

H VS GOVER_NMENT- OF KHYBER -

: 'T,he Cabinet approved Health Allowance to the devolved empioyees of

! Specia‘l‘ Educatian-institutions at the rate of one running basic pay. -

|

‘ implementing Department; Zakat, Ushr, Social Welfare, Special Education & |

Women Empowerment 3

Ny ¢ R —

l. ' | ‘am to request. that ‘an implementation report of the ‘Cabinet .

decision as required under Rule 25
kindly be furnished on top priority basis to ‘the -

‘Calanet Section, Administration Department. :
v T v Yourg,faifﬁ@
N

SECTION OFFICER (CABINET) .

_ ENDST.NO. & DATE EVEN.

Copy to:-.

5.5 to Secretary Administration Department., =~ - -
. PA to Additional Secretary {Cabinet} Administration Deparument.
~ PA to Deputy Secretary (Cahinet) Administration De '

LI bS —

(2) of the Khyber Pakhtunkhwa Covernment =
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BETfER COPY OF THE PAGE NO:29

GOVERNIVIENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court: of Pakistan Civil

-Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal

Govt of Pakistan. & others etc” the Government of Khyber Pakhtunkhwa -
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of

~one running basic pay to the devolved employees working in the Special

Education Institutions from the date of thelr devolution- to Provincial Govt of
Khyber Pakhtunkhwa. - - S o

s -

2. The above sald allowance will be admlssrble only to the employees of'

Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

’ Constrtutnonal Amendment.

'Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

| Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment
Deptt. :
Director FMIU Finance Department Khyber Pakhtunkhwa

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa .

PS to Special Secretary:Finance department Khyber Pakhtunkhwa

PA to Additional Secretary (Regulatlons) Finance Department

10 Master File
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Section Officer
Flnance Department (SR- II)
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OFF|CE OF THE PRINClPAL

GOVERNMENT INSTITUTE FOR CHILDREN '. B
WITH HEARING & SPEECH IMPAIRMENTS, KOHAT

No.SW/GICHIKT/ 9 oc)
- To..

The Drstrrct Offrcer
Social Welfare SE&WED

) Kohat . , .
'Subject " THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEAL HEALTH ALLOWANCE

Respectfully submltted- _
That | am servrng under your kmd control in the Specral Education Institution and

‘ teachrng/provrdrng special education tralnlng to. specral children. It is pertrnent to mentron that after
4 erghteenth constrtutronal amendment the employees of Directorate General Specral E_ducatron of the
Federal Govt; department, have been transferred/devolved to the.provincial Goyt; Special Education
and such devolved employees though serving under the same department of the Govt' of Khyber ’
"akhtunkhwa are allowed/granted Health AlIowance equal to one running basic pay w.e.f.1.1. 2012 '
\rch has also been endorsed by the honorable Federal Service Trrbunal as well as the honorable
reme Court vide its Judgments in Civil Appeal No. 811/2016, also approved by the provrncral

at on 22-10-2019 and.also mmlemented

" Since the employees of devolved lnstrtutrons and | am perforrmng the same duties in
tee Instrtutrons same department, having the same job descnptron and cause, being
d,scrovrdrng special education training to- special chrldren ‘therefore | could not be treated
admirly--more /partrcularly with. respect to my colleagues and that too under the same

allow, d\ control. It is worth to mention that the’ employees of devoived Institutions . have been

been me Allowance since 01-01-2012 and even after the payment of arrears the same has'

*herr basic pays.

A eqUIValent tos therefore requested that | may krndly be allowed/granted Health Allowance :

‘unning basic pay w. e.f. 01-01-2012 on the analogy of the employees of Specral
s of Khyber Pakhtunkhwa with all back benefrts ’

Educaﬂonlnsh

- SA;S.\”\A Qoo‘r\T |

*GOVERNMERT 15D Q‘Q-
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Fazal shah Mohrnand Advocate Suprerme Court &, To act. appear
andd plend in the abave-mentdoned mattiof and 1o withdraw oF compromise the
mald ratter or submit to arbitration any diferences o dispute that shall arise
wuching or in any manner relating 1o the sald matter and to receive money and
grant receipts therefore and to do all other agts angd things which mny b
noceasiary to be done for the progress and the course of the prosecution of the
saicd matter. '

1. 7 To draft and aij&;ﬁ tiles aig m;f;éswry pleadings, applicotions. ohjections.
affidavits or other documents as shall be desrmed Pesessary  and
novisabio for thiz proscoution of the sald mattor ot ol its X Lad
2. T emplay any gamm Legatl Practitioncs, authorizing Wim to exercise the
power as confarred on the undorsigned Advocate, wharever b sy
think fit to do 56,

AND | hereby agree to ratify whatever the Advocate or his substitute shall gdo
in the above matter. | alko hereby ngree not to hold the Advocate or his
substitute resporsiblic qu the result of the said matior N consoquence of His
absence from the ﬁ&urhwk’mn the thicd matter 5 called wp for hoearing, | further
herehy agiee that in the event for the whsle or ainy part of the fee to be pald to
the Advocate remaining %uﬁ;&;ﬁiﬁ, Fe skail e entitied to withdraw from the above
miatter. Received by me on

CLIENTIs

i

ACCEPTED BY:

FAZAL SHAH MOHMAND
ADVOCATE, t; ’
BUPREME COURT OF PARISTAN,




