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16.08.2022 Mr. Fazal Shah Mohmand, Advocate for the appellant

present.

Learned counsel for the appellant contended that similar 

nature cases with the same plea and grounds are fixed before S.B 

wherein pre-admission notices have been issued. He therefore, 

requested that pre-admission notice may also be issued in this case 

and may be clubbed with those identical cases. The request is 

acceded to. Let pre-admission notice be issued to the respondents 

for submisison of reply/comments. Adjourned. To come up for 

reply/comments on 13.10.2022 before S.B. / ]

(Mian Muhammad) 
Member (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRfBUNAL
PESHAWAR

lUService Appeal No. 12022

Mir Asghar Khan, .Appellant

VERSUS

Govt, and others, Respondents
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AppellantDated:
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841 
Email:- fazalshahmohmandCSgmail.com

Note:-

Spare Copies will be submitted after 
the admission of Service Appeal.

Advocate



BEFORE THE KHYBER PAKHTUNKHWA SERVfCE TRIBUNAL
PESHAWAR

7^1133 ^Ptiory i>i«^
/2022Service Appeal No.

Mir Asghar Khan, Driver (BPS-06), Govt Institute for Children with 

Hearing & Speech Impairments Kohat.

Appellant

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary, Social 
Welfare, Special Education, & Women Empowerment 
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women 

Empowerment Department, Govt, of Khyber Pakhtunkhwa, 
Peshawar.

3. Govt, of Khyber Pakhtunkhwa through Chief Secretary, Civil 
Secretariat, Peshawar.

4. Govt, of Khyber Pakhtunkhwa through Secretary, Finance 

Department Peshawar.
5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974. AGAINST THE NOIM-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be 

directed to grant/allow the appellant Health Allowance at the 

rate of one running basic pay w.e.f 01-01-2012 with all back 

benefits.

Respectfully Submitted:-

l.That the appellant was appointed as Driver (BPS-09) on 

13.03.2009 and is serving in the Special Education Institution 

and teaching/providing special education/training to special 
children and since appointment he has performed his duties 

with honesty and full devotion with spotless service career.



2. That after eighteenth Constitutional amendment, the 

employees of Directorate General Special Education, of the 

Federal Govt, department, have been transferred/devolved to 

the provincial Govt. Special Education and such devolved 

employees though serving under the same department of the 

Govt, of Khyber Pakhtunkhwa, are allowed/granted Health 

Allowance equal to one running basic pay w.e.f 01-01-2012 

which has also been endorsed by the honorable Federal 
Service Tribunal as well as the honorable Supreme Court vide 

its Judgments in Civil Appeal No 811/2016, also approved by 

the provincial cabinet on 22-10-2019 and also implemented. 
(Copy of Judgment of the FST dated 18-07-2017, 

Judgment of the Supreme Court dated 17-01-2018, 

decision of the provincial cabinet dated 22-10-2019 & 

Notification dated 25-11-2019 is enclosed as Annexure A, 
B, C & D).

3. That the appellant being similarly placed, approached 

respondents for allowing/granting the appellant. Health 

Allowance equal to one running basic pay with effect from 

the date of his appointment, vide departmental appeal which 

has not been responded so far despite the lapse of the 

statutory period of ninety days. (Copy of departmental 
appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting 

the appellant. Health Allowance equal to one running basic 

pay with effect from the date of her appointment, is against 
the law, facts and principles of justice on grounds inter-alia 

as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents 

are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance 

with law and rules in violation of Article 4 and 25 of the 

Constitution, as the appellant is exactly performing the 

same duties of teaching/training to the special children 

in the same Institutions and working under the same 

authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial 
Foras which appeals were accepted and even the



V judgments have been implemented, thus the same 

point has been decided by various foras, the appellant 
such is also entitled to the same treatment.

D.That not granting the appellant health allowance on the 
analogy of their colleagues cause monetary loss to the 

appellant and he is subjected to monetary loss illegally.

\t is therefore prayed that appeal of the appellant may 
kindly be accepted as prayed for in the heading of the 

appeal.

AppellantDated:
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service 

Appeal on the same subject and between the same parties has 

been filed previously or concurrently before this honorable 

Tribunal.
ADVOCATE

AFFIDAVIT
I, Mir Asghar Khan, Driver (BPS-06), Govt Institute for Children 

with Hearing & Speech Impairments Kohat, do hereby solemnly 

affirm and declare on oath that the contents of this Appeal are 

true and correct to the best of my knowledge and belief and 

nothing has been concealed from this honorable Tribunal.
DEPONENT
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etc..Dale of Institution : 04.04.2016. 
Date of hearing : 17.07.2017 
Date of Judgment : 18.07.2017
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Before: Syed R;ifiquc Hussain Shah, and
Syed Muhammad Hamid, Members.

\

Present:
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Mr. Muhammad Anwar Mughal, 
appullanis. Advocate for' the ;

V Syed • Zil-c-I-Iusnain_ , r . Kazmi, Assistant AlU
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appropriate that recovery of the Mcnltli Allowance already 
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been passed by the learned Secretary. It is expected that the 
Secretary C.ADD shall pass a speaking order prcrcrably within . 
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< Allowance from their salaries in easy installments.
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. the following prayer: -
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lit this backdrop, the .'ippcltants filed the instant appeals with I
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“It is, ihcrcforc, mpst respectfully prayed that the 
Appellant being entitled to Health Allowance being 
covered under category of Health Personnel,. the said 
order dated : 21.03.2016 by respondent No.l nmy 
thcrcrore, be set :isitlc and it be declared that the action^ 
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The learned counsel for the appellants argued tha tlic : 
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compelling them to approach thc Tribunal or any-other legal fo 
the claim of the appellants is required' to be decided on th

I

rum. Hc/icc,- : JI

V e same analogy /
principle as framed in the eases of Dr. Pamikh Fiaz Lodhi and others by'the 
Tribunal vide its judgment dated 05.10.2015,

:■ % !• 'f.V’. ■
•vl

■«

11.01.2016 and 14.12.201^.- '

Foregoing,in view ,nnd jollowing the rule of consistency, tlic ' 
impugned orders dated 21.03.2016'and 25.03.2016 arc .set aside v^ith i 
direction loathe respondents to continue the Health Allowlincc already 
granted to the appellants .since 2012. and to refund all deduelioinmtdc in ' 
Coni|)liailcc with the iiii)iiigiiL‘il urdvr.s'within

i;

S. ;
:

• li. l; . Q •

•I

■V- . ia jiuriud uf line inunlh frnnt 
their o/’liee. .Since the nniin 

are also accepted.

Jndgineni u. a,.,,ly all tlii^iiilcd tippcals imitalis mutiindis.

•It

die date the i-..,.y ,.f d.i.s i..; .vi-eived in
tippctils hiive been aecejpied. Mise. I'eiiiiuns

• i

}•! •; .y.! w;10. J here shall be no order as to costs.j 1. j
i.i]

M. Panics shall be informed-accordingly. 
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MR. JTISTJCE WflAW RI^AR. B.CJ
' ■ MR. JUSTICE UMAR ATA BAWJIIAL 

,M.R. josTicE:rjA:s^ Vi. AI•rsAI^

cni^i/jij'PBAT!; i^OA isai TO aiia oE aoiv.
•■ •.'o^ilSS^EAt, iaCsi -3lb6v.ogj.a&i6-aRK emi^^ jvi^ei'au WQa. 

aU6 TO all dir-goi6.' '? . ■

- \
Federation of Pakistan throuj(t» Seefttary Capital Administration 
and Development Division, " '
IslaaiabadetC.
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.|

. -V
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■r-V
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AH30llEU:il;{fl| 
(in all caaca)'

Nusfat Taliir etc. (in C.A. 1631/2017)■ K Oul etc. ^ . (in CJV.I632/ir) . .
. Ejaz Ahmed and others • ’ • '
. FirdoUsBeEUih-etc.. ■., ^ . ,(m C.A 1634/2017)

Robina Qureshi, etc. •
Muhammad Arshad etc; ' (m. C.A. 1636/2017

• ■Shaljbad AlchtarKhalidetc., . : ;, {m:C.A.1637/20>7)

Muhammad Jfibbar Khan «<r. • '
Shahid Iqbal etc. ■ jiti C.A.1642/2017).KS^A^retc. . . . linCA.1643./20l7}
SSaUs^ete;.-^'- ' ■ • : -.(in 0X164^17)

■ Iqbal ur Rashid etcj '■‘^41'• Ghulam Mustafa ctp. (iri.C.A.1646/20.J.7) :
. Mulchtar Ahmed .etc, ,' ; (lh’C.A*.l647/lr)

■" Wacenia'fiyshfaMaliketo, .vV , •• {in.C..A.lb4a/2017 . ,
■ . ’.^eeha i^adem... / (in C.A. 1649/2017)
' Muhammad Qayyum etc. . • (in C.A. 1659/17)

■ c.a.„,,. •■'f ISIS ■
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■(ih,C,A;,166^72017).
Manzoor Ahmed fete. . • (ia e.A,.1667720^7):- .

, Mohsih Tanvir etc. . . (in C.A; 16:687IT) ‘
. Jabbar HuBsain .fetej . . (in C.A.,16697.2017).
Syed Manzar Hussain G£i4:dozi-.eti?. . (in e.A;r6707201.7) , . 
Muhainmad Saleem ICtinljer etc. (in <4'.A167l7a7)
Abid Hussain etc. • • (in C.a.1672726:17)
Nawabzada etc. . .(in.CiAa673720:a7)
Muhammad Azecm-KJitui etc. (in CS:A.167<V/17) •
Attaullah etc. , / (in CAil6757,20i7j• .

, Syed Naizir Hussain Shdh etc. (tpC.;A.i676:/20a7J-
Muhammad Amir etc. (iti. C.A. 1677/17) y.
Mrs. Melimood Farzana (in C.A. 1673/2017)
Muhammad Anwar ur-Rahman etc. (in C.A.l679/2017)‘, ,

:(ln C;7V.1680/.a.7) • . ' '
• (in C.A,l68I/3QlTj V '

. , (inCA.16&2/^17).
. (inO.A.16&3/17) •

. (in e.A. 16.8472017) ' •< 
(in C7V.16SS/2017) .

. (in C.A.1686/17)
, (inC.A.1687/2017)

•• (in:c.A.ie!a8/^0l7).
(inC.A16B@7.17).. .
(in C.A.169G/!201,7).- .. 

(in.C.A.t69i:/aOi;.7) .

. .ScA.?S?oi'n" ■ '
.(inC.A.170.0/201.7).

’ (in C.A.170:l/ir)

:s: ^
.'SfciaSn

. ' (in CA,17,0?/2017). 
(in.C.A;lT.10717)...,.

. (inC.Aa71.172p.l:7),_:

IlfilP.
*(in.C;A,l«7lj6A171.

i ' Mumtaz Hussain etc.

I:'
I ■I • :»

!. ...

i

h .
Rafi etc.
Mutniaz Khan etc.

. Mrs. Rehana Ghaffar etc.. • 
A^ttd Khan etc.

. Shazia Bibi etc. 
imran etc.
Zahid Mehmood etc.
Zafeer Ahmed etc.
Arslan Iqbal etc.
Mrs. Syeda Khatoon etc.
Miss Zubaida lOiatoon etc, • 
Mrs. Farida R^fi etc.
Badar Munir Badar etc. ' 
Azhar Mehmood etc. ■ 
Muhammad Daud etc. 
Shariqeto.
Javaid Rauf etc.

. Ch. Amjad Ali etc.
. . Liaqat Aii etc.

Akhtar etc. . .
Shaukat dan etc.
Abdul Karim etc. 
MubarikAU'-Satti eto.. .

. Mrs. Safia ICalboro etc. ,.
. Mrs. Sahleha Nasreen etc;
Miss Shazia Nazir etc.
Abdul Rashid, Shah .etc. 
Mumtaz GDI etp.
Muhammad-Farhan etc. 
fUiudin etc. ,
M. Sohnil Khan etc.
Syeda SndafAU etc. 

nlTESTED M. Anwar etc. .
^ ” . Miss Shahida.Parveqn- etc;

Mrs. Shamiin.Abid etc. .... . .j. 
. Mrs. Rabat Sultana etc.

■ ;';:rcoitiot'’>'‘'=»r.Maqsood.ctc. • ,
^ Mrs, Sumira Yasmfcen

Shahid-M.Khan^et^. ^
Miss Shazia, Bibl etc.
Mrs. Rulch-e-Tfzal 'ctc, ,
.M. Amir etc.
Mrs. Sumera Aziz etc.
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AsifAliandoth^rs.^: , ; ; '

Vtra. Oamar 2ia,hraetc. - , • ,
“^fehabbir Nawaz etc^ ■ i,' ‘ . (iri C.A.172^/^01

ss«s^r» ■
. Mf-ptrsanaMaapodcK.., rfl c.A.n40/l7) .

S?-SSSSS“^' ;i“g:i:rr«'“owi :
Mm. Asia BAsbid cte. 'jinC.A.1743/l7y

■i • ¥Sr?esSS'“-' ■ ^ .: ^.iScXms/MW .

. Syed Arif Hussain ■ ; (mC.A.1751/20l7)

!Sg±i« :
■vS=asS^=*»'“-- i lSctSS5 xs 

■ SSS^iiWv: = -
Sveda-Sadaff-Ali^tp. H ' lin C.A.l7Si^20U .

: Melin^ Ajinal atc. ■ ■ • • C.A.1763/7,0i7) .

MuliamdiailAJrodtdld.- \ (iri'C.A.1766/^^’
laddarHussaUTCtc. ■ / . ; „^^CA.1767/17)

■. :]^xr Mehmpod.ctd. • /20l^
.-»N ■ Adrian Batear «tc- ■ ■. ■ (inC.A.l.769/20l75
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■ji ' {In C,K.mom\7)

. (inC.A,1781/2017j-.Ms. Nazmin?. etc.j. .
MarTaanccmPatifnaete.
Muhammad Naveed Arif Khart 

, «tc, . • (1110.^.1782/17)
Miss Naz Tahir etc.
Sycd SuUan Shah etc;. . • . ■ jui J7||/2Q17)
Mrs. ShaguftaBibi ■ . Zi -ri ■
IChawarldreesetc., ■
Mrs. Naila Iqbal etc. ■ •; ^
Amjad Badshah etc. , i
Waria Malilc etc. - , •
Imran Anwar etc.- -(in C.Av^O^WT)-
Amjad Sohail etc. ■ ^^.■Z,Z?riV/oAr<7»
Asif Maahid etc. <“»

' . Mrs. Nuornt Dastagir etc.. . (in C.A. 1793/20,17).

Muhammad Zardad eta. ■
Syed Ashi>ai Ali etc. ., , . if" ^ ^ ^'
Mra.'kausarAyub etc. — , ^^;\®i{?//ST7l
Malilc Wahecd Shahzad etc. • ■ • (m C.A.1801/?GI7) .

. AshrafMashid.etc. ■
Muhammad Ajni^'etc' . •
Mrs. Shaista MBna2lr.«tc.
Mumtaz Hussain etc. « ' '
Mrs.-Sairna Moreen etc. • mI,TV

s.sr„^,S7vS'=.=.
Mutiantmad.Javed etc. f" '* '

. . Muhammad Asif etc.- '
■ Muhammad Khallq etc. • ’

Nufisa Hanif etc.... . !f" ■
Oari ZahidMebmObd'eta . . . •■ ^
AMfAmin eta. , . , '■
Mrs. veronica etc. ' “ '
Qarl Muhammad Siddique etc. ' •

'. Syeda'SaimaNasir.etc. '
. Mrs. Hunta Wasecm .elCi (in C..A.1820/?,01;).
Wahecd ur Rchmah etc. • if” /ZZWi ' ■
Ms. Sairna Par/een etc. ;. , • .. “’ J-'A;18;^2/,2.01.7} , .
Ghulam Rasoot and others ■. linCA.ia2V2017,).

(in C.A.1825/.201T) ".. - .
.. — '

(inC,A:l^7:/2Q|2:./., , .. ...
, (in C;a.1;S28/20T7) ', ■

■ (inO.A.r829/17)'..■:■.
(in G.A.1830/2017] • •
(in C.A. 1831/20171 • 
(inCA:r832/17)

. (in C.A..1835/.:17). .
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MiTESTED ' Mu^ffar HUasain RaUiore ^c:
,|i ; Ms. Shahana tshahidcte. - , . .
K\i'\ Muhummad IChari'.etc.

C.;.!"! ^ ssoelalf Basharat All etc.
•.■.i.T.r'irti.. Goiiri oi Xanvccr eta.
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-•fShabbir Ahmed etc.
Mrs. Shamim Akhtar etc. 
Tar.veer Ahmed etc.
S.M. Siraj etc.
Zahid Mohmood etc.
Mrs. Nadia Norceii eta.
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.-• . .Shahzacl Nasir etc. /

Miss Rubina Aqeel etc.
■' . Irfan Alurted ctcV '.

Kaiisar Afza etc.
Atif Rashid etci ,.

■ Mat. Shamim Alchtar etc.
Babar MehmoCd etc. , .
Jhaan Ahmed .e^ -. ,
Mrs. Maghmaha dabceh etc. 
Qari hiuhammad'Abbas, etc. 
Nourcen Kazmi etc,

' .SajidMasihetc.' .
Mrs. Uzoia IChatooh;ctC, ■ 
Abdul etc,, . «
Haroon Rasheed etc.
Sajid Mehmcoji^etc.

. Zeeshan ur .Rehman etc. 
Muhamntad Saleh; etc. ■ 
Said Rohman etc. 
Muhammad Aehrj^ etc. 
Ouftar Ahmed etc. - . 
Shahid Rauf etd.- , 
Farriilch Saicehi.etci 
Muhammad Irfan etc. , 
Muhammad. Iqbai etc... 
ZiaUIlahAsad etc. - '
Paiahat Shahid etc., ^
Mrs. Asghari Band etc.

• '2Ia,Al2al etc. ’ '
Muhammad .Rafaqat^otc.

■ RailqMasih etc.,^
Javcd Iqbal .etc. '.

. (in C.A.183b/2Q17) 
(inC.A,ie37/2G17)
(in C.a; 1838/17)
(in C.A.1839/2017)

(in G.Aa840/20I7)
(in C.A. 1841/17)

. (in C.A. 1842/2017)
(in .C.A. 1843/2017)
(in C.A.1844/1V)

.. (in C.A. 1845/2017) . . .
(inC.A.lS46i/17|
(in C.A. 1847/2.017) 

:(inC.A.ia48/2(U7) .
(:nG.A.ia49/47)
(in C.A. 1850/2017) 

:(inC.A.18Sl/2017)
(m e.A.ia52/i7)

• (inC.A.iaS3/2bl7) 
{mC;A.1854/2017) 
(in.C.A.18S5/17) 
.(inC.A.1856./2017) 
(inC.A.'l8S7/2017) .

.. (inC.A.185fl/17) 
(ihC,A.1659/2017)

(in C.A. 1860/2017)
. (in C,A. 1861/17)

(in C,A. 1862/2017)
(in C.A.1863/2017) 
fin C.A. 1864/17)
(in C.A. 1865/201.7) ■

(in C A. 1866/2017)
(in C.A. 1867/17)

; Muhammad Yameen.etc. (in C.A..1863/2017).
Mst. IshratMasoodetc. . • (in C.A. 1869/17)
Zafar Iqbal Baiwa etc. (in C.A.1870/2O17)
Khalil Ahmad Bajwa etc. . (ia C.A. 1671/2017)
AlamZebetc. '
Muhammad Iqbal'etc. t 

■ , ' .. Tanveer-BawajSote, , .y
Ghulamimran;Haider etc.;: '
Muhammad. Radd, etc. *
Chan Mehmood Sajjad etc.
Nisar Aitm'ed • etc.'
AsJam Shahzad etc.
ShaulcatAli etfo. .
NiaarAli etc.

( ■ Muhammad, Aslf etc.
« rTE,STED .Arif Mehmood etc:

•.Syed Rizwan Alinied etc.
Muhammad{Aslain etc.

CourtW«soclato Mazhariqbal-Kiyabi.etc. ;
: Supremo coimoi-iSaktstanMuhir MasUi etc,.
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(in C.A.1872717)- 
. - (in q.A. 1,373/20.17)

. (ia'-C,A.187-4/2.017) 
|in:C.A.Z875/17)

. (in C.A, 1876/2017)
■ (i'n:C.A,1877/2C17) . 

(inC.A..1878/.17). •
. (inC;A.1879/2017r

7 : (in C.A. 1860/2017)
; (in.C.A.i881/17)

(in C.A. 1.882/2017)

(in C.A, 1885/2017) 
(mC.A,1886/201.7) . 
(ih.C,A.1887./17)
(in C.A. 1888/2017) 

(in C.A. 1889/2017)
_ (in C.A. 1890/17)

(in G.A. 1891/2017)
. (in C.A. 1892/17)
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. Shaukat Hayat etc;
Naaar Mehm^d etc. 
Syed-Akbar-Hus.eain etc. , 
Syed TahirHuasaih etc. . 
•Ms.,Nadia etc,-.
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. Voynas Masih etc. ■ • ' -. («;CvAil9(W.i.0i-7^ '‘. '

Sibghat ur Rchmanetc v . ' ?>nG-A.*908/t2Ga:7}^ ' ‘
Munir AkhtarQur^i etc’ ' jP ^■4‘l«.99^a6l7J

. . WasirAhmedetc ■ Uc^A^lfiO/irf ^
' ZahecrAIimed «c., ‘ '

. Manaoor Ahmed etc. '
MuhanmiacJZahirShah.eti' ' ,.

• Muhammad Tariq etc ‘ ^*”'^-A49J4/201%'v
Muhammad, , /m C.A..2sa,s./^037)'^
Aluhammad Ejaj! etc.' ^,‘"^•A49'J4/2017J.. •.

■ Muhamnidd'-Jqb^.etc. ■' . • •■ ' ^ '
. Azad Kh'an etc. .■- •• - ■ ^ -
SyedUJmer.shahctd. . . ^ . -
arifSu>i"aSi“u=°Si <‘''S.''.»»ai/aoi7| , ■,. .
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- -i-uJfiqarAJi erc. (‘P ^-^^26/17) Vy

KhalidMchmobd-iChanctc (^^■■A-l927/mi7r ^ ... ^■•'-
Muhnnunad'Shali etc ’ " ' [f”.lOiadim Hussaih SKaA etc ^ CJi.l92g|;f.^. „ .....•• . .

. Naoir Mehmood'Satti etc •• <‘^^■^■^930/2017)
Tahir M'aslh etc. J(' ' .. CA.1.931./2017I ‘ ' '
■ShaJiid Abbas-Shaft etc • ' (jp C.A.iS32/17} - ■■■.

. Relmjan etc;' ' -. ' ,(“^A;dS33./2^j7j ■
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aMuhainmad Attique ur Rehman 
etc. • , , (in C.A.811/2016) .

...Respondents(s)

Mr. Sajid Ilyas Bhatti., DAG 
. Syed Rifaqat Hussain Shall, AOR ■ 
Ms. Saadia Kanwal, S.p Fin. ^ , 
Mr. Abid Hussain Chaima, S.O'Fiii. 
'Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Razzaq, AAO MEG 

■ Rawalpindi

»
‘ ;
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li .!i!

- VFor- the Appellajit(s)
(in all cases)

i

[;For the Respondent(s) In-person

For the Respondent(s) ’ Mr. Muhammad Ilyas Lodhi ASC
.Malik Itaat Hussain Awan, ASC

Mr. Muhammad Makhdoorn All ■ 
Khan, Sr. ASC

■ Mr. Sikandar Bashir Mohmand, ASC 

17.01.201,8.

.JUDGMENT

- - I1
!

. (inC.A,316/16)

Amicus Curiae:•i

. i
Date of Hearing

' . TTMAR ATA BANDIAL, J.- By leave of tins Court 

23.02.2016, 01;4’.2016 and -12.12.2017 in. thegrEmted. on
several connected appeals before us, the appeUant Federal !■

(
ii

Government challenges the judgments delivered on. 

questions of fact and law by the learned Federal-Service Tribunal

common ■ lii

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments 

connected, appeals declare the respondent
? ■
timpugned in the

■iinstitutions .functioning rmder tlieemployees of different

Directorate General of Special Education (“DGSE”) to be entitled
f

payment .of Health- Allowance granted by the .. Federal 

Office Meihoranda dated 04.02.2012 and

-1;

to

Government vide. its 

06.2.2012. These Memoranda are .issued by the Finance Division
i!l!

1
■ !■

KGovernment of Pakistan- pursuant- to(Regulations, Wing) 
approval granted by. the Prime Minister, under the .Rules, of 

would be useful -to'. reproduce the two

!;

1/ 5I/ Business, 1973. It-% 0 isII
■ /

1 &E
-.2 i

To - I'd
i:.;.
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V ' memoranda .containing -tiie terms- and conditions for the graiit of 

Health Allowance to eligible persons:
i - ;I

II.
- c- “Government of.Pakistan 

Finance Di-vision ■
. (RegulationsWing) , '

Islamabad, tire 04tii Feb,20.12F.No.2(13)R-2/2011 ■:1 i.
■;i- !;OFFICE MEMORANDUM-
-1 i.

- GRANT OF ADHOC -ALLQ-WANCE EQUAL TO •
- ONE - BASIC PAY AT THE INITIAL.'OF THE '

. - SCALE TO THE HEALTH PERSONNEL IN BPS .
SCHEME. - - . ,

The undersigned is directed to say that the 
Ordinance .N0..VI of 2011 tliat sanctioned the Career Structure for 
Health Persoimel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and all health personnel - 
have consequently reverted to the BPS scheme. !n order to 

^ compensate health personnel for the loss of benefits sought under 
CSHP while'preserving their status as . Civil Servants, it has been 

■ decided by the Federal Government to grant adhoc allowance equal ' 
to one basic pay at the initial of the, scale to the health perspngd , 
in' dte^.emnlovment of Federal Government, in BPS scheme, wi*

■ effect from', lo' Januaiy, 2012. This will be in addition to tlieir 
. .. existing pay/ailowances in BPS Scheme.'

This.Division’s OMNo.2(13)R-2/20a 1-698 dated 17» 
November, 2011 may be treated as -vvithdi-awn w.e.f..26.12.2011. .

Sd/-'
. . (M. Munir Sadiq) •

Deputj' Secretary (R-l)”

Subject: !- '5

f; .i ■.

i;
-1:
it

■ i

i ii.
jii -

■ ■'

;
r.2..

;;
"Government of Paldstan. ,

. Finance Division 
(Regulations Wing) , ,

Islamabad, the 06‘h Fehruaiy,20i2 -'

OFFICE MEMORANDUM

Subject" ■ GRANT OF ADHOC ALLOWANCE. EQUAL TO ONE. ■ 
BASIC PAY OF RUNNING SALARY'TO THE HEALTH.''

. PERSONNEL IN BPS SCHEME. . - ' ' ^

' . - In continuation, of Finance; ' Divr.sion’s O.M.
No.F.2(13)R-2/2011, dated 4.2'.2012, it has been decided by fte 
Federal Government to grant benefit of one basic pay of running . 
.■salary as : Health Allowance' to tlie . health personnel in the • 
employment of Federal Government, in BPS scheme, with effect 

- ■ from 1« Januaiy, 2012. This vnll be m addition to their existing . 
allowances in BPS Scheme. Also grant of stipend amounting tp 

'Rs.50,000 per ihonth to the postgraduate residents and Rs.24,0g0 
' per m,onth for HouseOfficers respectively w-.e.f 1.7.2011. will • .

continue. • - .

I.

I ■

IF.No.2(13jR-2/2011-777'

lii
It
Ir -■
-?

i ■

ii
Sd/- ■ ,

(Manzoor Ali.I<han) ' ■
•■ - - Sr. Joint Secretary (Regulations)”.

(emphclsis supplied):

. Learned. Deputy Attorney General has contended 

that the Health Allowance granted by the Federal ^ Government is 

■ available to health personnel in the employment of the Federal 

Government in. the BPS scheme at three, hospitals established in

I6
K '. -.2.

'1
I
tilllii'

- e - '.IiI

1^3 ■'Senior Court 
Sypreme Court QfPakis-t;n . ■'S:

iSa

ii



•• I:t
■ :

^ ■

■ r1 T
rIslaxQabad, namely,. .Pakistan Institute. of Medical ' Sciences . 

(“PIMS”),' Federal Government Polyclinic (“FGP”) and .National 

Institution of Rehabilitation Medicines' (“NIRM”). .The employees 

■ at these hospitals do not have a career structure in place after 

' . ' . . the Career Structure -for-.Health Personnel Scheme Ordinance,' • 

2011 (“Ordinance”) lapsed on 26-1.2011. The Health..Allowance’. 

was accordingly granted by the. Federal Government as. a fofin of . 

•compensation. It is clear'from the. two • memoranda dated . 

' 04.2.2012. and 06.2.2012'reproduced above. that the 'Health 

. Allowance ■ is ' granted; to “health .personnel”. However, the 

composition of the. category of employees that are eligible for the 

benefit has not been provided therein. The respondents w;ho are '

■ several hundred in number are unrepresented, by counsel. In' 

view of the fact that a large number of employees are affected by .

■ - the instant conUoyersy,. the Court has sought assistance from

Mr. Muhammad Makhdoorn Ali Khan, Sr. ASC and Mr. Sdcandar 

Bashir Mohmand, ASC as ■•amicus curiae, in the matter. 

Mr. Silcandar Bashir Mohmand, ASC made able submissions 

before ■. the Court that highlighted . 'important facts and., 

documents on .record which simplified the ■ controversy 

appreciably.'

ti
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lilt transpires that an Office • Memorandum ' dated 

27.03.2Q12 by the Finance Division (Regula.tioris Wing)-.clarifies 

that the term “health personnel” used in the above mentioned 

memoranda bears the meaning given to -that '.expression in 

Section 2(b) of the Ordinance. This definition 'refers to tlie 

-contents of Schedule-T to the'Ordinance which.',specifies the 

service providers who qualify as health personnel. A perusal of 

. Schedule-! shows that, five categories .of■ service 'providers me-

, 3u-, :
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Is
. classified as health personrleh namely: Doctors, Allied, Nxirses, 

Paramedics and Support, The sendees'. specified under the 

categories- of Paramedics■' and; Support, include Teachers, 

Audiovisual Operators,. Technicians, Librarians, etc.'

administrative Ministry " for ,

■ ' ' institutions of the. Federal Government at .Islamabad is the

i:i

5 ■

■iiithe healtli i;? ■0The;4. I I ,
;? ■

ii ■• ii • i

M.inistry of Capital Administration and Development Division' 

an ' admitted ; fact that vide ' order dated(“CADD”).. It is 

13.03.2013 the Ministry of CADE) granted the Health Allowance

the eriiployees . of the-DGSE and its'allLed special education

1:
•i.

iito :

- centers/ institutions - including National Trust for'the Disabled' . ^
1

(“NTD”) and the NationM Council for Rehabilitation of Disabled

The respondents were .thereby

-

IPersons (“NCRDP’^. 

aclmowledged as beneficiaries-of the said grant and .were paid

f;
i I 4-
]

with effect from 01.1.2012. until ii 'the Health Allowance 

,27.10.2014, when the Finance Division.informed the Accountant 

' General .Paldstan Revenue (“AGPR”) that only health, personnel •

-■S

• -!;ic

It'j-
5working in Federal' Government hospitals and clinics-

the- Healtri Allowance'. ■ The AGPR

were )
ii ■n

■ «.' qualified to receive

pondingly. instructed the. DGSE to stop pajment of the

budget - allocation for ;the

I ■

1.'.corres

said allowance to-its employees.as, no 

said emolument.had been made in the fii'iancial year 2014-1.5,.

ii

.' ■ -k

' i
■ . li

■H
f- ■

The discontinuation' of their .Healtli Allowanee , 

taken to the. Islamabad High Court by some of'the respondents. 

Vide order dated 17.9.2015, the learned.High Court referred the;, 

dispute to the Secretary: CADD for passing-a speaking order 

thereon; ,' and till-'then restrained recovery .of.past payments-of 

Heal'd! Allowance from the affected employees, of DGSE and 

allied centers. The .Secretaiy .CADD heard the' parties and by

was5.-' :

Iii
is

-■ ii'

the 1I- I
;;;1I■

1.

' -'ll
Senior Goort4-^ 
Sypreme. CouitdfPskistan

Isiamabad
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!rorder dated 21.3.2016 rejected the . entitlement ' of the . 

respondents to receive the said allowance. The principal ground 

of his decision is that erripl'cyees' of the' DGSE were engaged in 

■ the process of education, training and rehabilitation of disabled .

■ children and therefore did , not fall within the ambit of a health 

organization. The respondents successfully challenged the said 

order before the learned Federal Seiwice Tribunal' which has,. '

■ inter alia, by the impugned judgment dated-18.07.2017 declared,

, that: the respondents are entitled to-; the grant of Health

Allowemce. ■ ■.

I li
I$ k

ii
• ii11,II-

!

f

■ • I,

Learned Deputy 'Attorney General .has contended ' ' 

that after the. lapse of the Ordinance that had provided a career 

structure for the doctors', nurses and paramedics working in

6.
I

I

! i
PIM.S, FGP and NIRM, the Health Allowance was granted by the 

Federal Government as compensation . to the said health- ' 

was, however, unable to. show any

-*- -'
;i

:■ ■

personnel. - He

contemporaneous direction issued by the Ministry of CADD or

the Ministry of Finance that restricted the grant of the Health 

Allowance to the claimed employees of the Three hospitals
P

i?
, . ii

specified by him. As already noted above, the definition.of health'

the -Ministry of . Finance , Office- ' . t-■ personnel 'provided, in 

Memorandum dated 27.3.2012 is wide in scope and therefore.
- ):

uirhelpful to his plea. ■

We have, examined . the definition ' of. “health 

personnel”, adopted by said memorandum dated 27.3.2012 from . 

Section 2(b) of the ,Ordinance which is to the following effect:

2b) "health personnel” means a person who holds a post in any
' institute or organization delivering services in the health 

sector and included in Schedule-:!, but does hot include; : :
. .i) -a person who ,is on deputation to the Federal

• Government'frbin, any Province or other authority; - .

. 7. . -. tl;

I -

■ii

I ■ I

, :S
■Ii
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■ ■ ^

ii): a'person who ..is employed-on contract, or oh. work 
' ■ charged basis or who is paid from contingencies.”

.'.X i.

It is noted, that the: foregoing definition of he^th^ 

personnel covers persons holding, posts in any institute or 

organization who are delivering services in the healtli sector that 

are-included in Scheduled to the Ordinance. Learned Deputy 

Attorney General was unable tp distinguish the respondents, 

who are

li }8.

■

■■ 1.
i '. i

ii. ii.
employees of the DGSE and allied institutions/centers, '

■ NCRDP and NTD,' from the paramedic and. support staff-

health ' personnel according' to

y .■!

ii: X

!i

positions that qualify as 

Schedule-I to the Ordinance. It is not denied by the appellant

\\
ii

1s!' .it

. ii
' that education,. training and rehabilitation of disabled persons 

are services provided in the health sector. These services fall- 

wi'thiri the terms of Scheduled. to the Ordinance ■ and therefore

. the providers thereof qualify as health personnel.

Accordingly, not only do the. respondents fah within-' 

the category of, persons who are, in terms of Finaarce Division 

- Memoranda dated 06.2.2012 and 27.3.2012, eligible for grant of

Allowance but their entitlement has' in fact been •

i! k
y i; -

-■ ^c

i
I
fr

9.

i
die Health I:admitted.by both the Ministry of GADD and Ministry of Finance. 

In this respect the aforementioned letter dated 13.3.2013 issued 

by the - Ministry of CADD is. referred.- Also the affidavit of .the

IiIfiil .
■■ :# ■'

■iI
3 ■Secretary Finance, Government of Pakistan filed rn the

. to that' Court’s order- dated ® '■ ii■ Islamabad High Court .pursuant 

, 20.3.2015 passed in,,Writ Petition No. 4007 of 2014, specifically ii. Irecords that' the proposal approved by the Prime Minister vide 

Summary dated 25.1.2012' did not restrict, admissibility of the

iI
■ i| ^■ iHealth Allowance, to the personnel .of the .three hospitals 

the. learned DAG). For that reason'tire Finance
■ 'ii

(identified by ■ i.
I

.bxitt'/f.

ISenior Couri 
Suprerns Co

' - i3!£rr:;:b;y;i, ■'
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Division Memoranda dated 04.2.2012 aiid 6.2.2012 made the. 

allowance- available to all health personnel employed by the 

' Federal Governrrient in tlie BPStScheme. ' -- , . ■ ■ ■

As ' a result, the said allpwance was paid to the 

health personnel of the DGSE and its aUied' institutions until’ 

27.10.2014 when the Finance Division instructed the AGPR to 

confine the .grant of the allowance to employees of Federal ; 

Government hospitals and- clinics. This instruction represents' 

merely, a Change of opinion which is riot occasioned by an. 

amendment in the terms- of eligibility for the Health Allowance. 

Therefore, as the Memoranda dated 04.2.2012-, 06.2.2012 and 

'27.3.2012 issued by the Finance ■ Division, Government of 

Pakistan still hold the field in their' prigirial terms, there is no.; 

rnerit in the objection-by .the learried DAG to the entitlement of 

the respondents' to claim and receive the Health Allowance. '' 

As a secondary and also tenuous -argument, learned

I

'- 3 I
■Ei

10. ■
jh

i:!>
• .T

!i
r -
-i-'t.'-

?

i/
i!r

• 11.

. Deputy Attorney Gerieral contended that the Heirifch Allowance is 

granted under executive . fiat. without any statutory backing

therefore the. same can'be withdrawn by the Federal Government

■ at any time.. That is clearly a flawed contention.,It is admitted' • 

that grant of jthe Health Allowance and the terms of -eligibiiily to ; 

receive ,th.e .sariie were determined by the competent-authority,' . ' 

Ministry of Finance in accordance witli Rules of Business of the 

Federal" Government. The. original terms of the said lawful' grant 

stiU hold the field. These were acted upon .--and payment' of the . 

Health Allowance to the respondents has Conferred a vested
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right upon them. In such circumstances,; the executive is barred- • 

by the rule of locus poenitentiae from unilaterally rescinding' and 

retrieving the benefit availed by its recipients.. Reference is made ..
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to Pakistan, through the Secretary, Ministry of Finance vs. .

■ IMuhammad Himayatullah Farukhi (PLD 1969 SC 407) and .
■ IIThe Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 SC 

. 207). Therefore without a change of the terms of eligibility for 

. the Health Allowance even- the prospective exclusion of the 

respondents from receipt of the benefit shah constitute arbitraiy 

and unlawful action.
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In the circumstances, we do not .find , any .error or 

defect in the impugned judgments’ of the learned Federal Service.

12.

Tribunal dated 05.10.201,5,; 11.1.2,016’ and 18.7.2017. ,

Consequently, these appeals are dismissed and the entitlement 

of employees of the DGSE, allied institutions/centers, NCRDP 

and' NTD to-, receive the Health . Ahbwance. is affirmed..
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GOVERNMENT OF KHYBER PAKHTXJNKHWA 
ESTABLISHMENT AND ADMN: DEPARTMENT 

I CABINET WING ) 
No.SOCtEfi6AD)^24/20I9

- ¥ ■
I •

4
-.i

/ .

IBThe Secretary to Oont. of Khybcr Pakhtur.khwa
z'aknt, Ushr, Social Welfare. Special Education &. Women
Department.

I

cabinetmrTr.TyrTWft OF PROVlNCIAkSUBJECT: DECISION OF THE.

Dear Sir!. ■f-

,..ea„a »r
Chfef Minister, Kliybcr Pokhtunkhwa for implcmentauon.

1 am

<
•ir-.

allowanch by, the
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT 
PAKHTUNKHWA . --------------------—----- ------- ^----- ----- ----- ----- ]

•f
n M

Oecision of the Cabinet:I .
• The Cabinet approved Health Allowance to fhe devolved employees of

1 Special Education Institutions at the rate of one running basic pay. ,

Zakat, Ushr. Social Welfare. Special Education & 
Women Empowerment__________ --------- --—

■t
■-.i

Ii Implementing Department:1 i
« ■

the Cabinet

rnmlsh^d on top priori..v basis to Ah. 
Admmistration Department .:.'3

i Cabinet Scciion, YoursJattTTfully,
¥.

—fTAd-MUfiAMMAD) 
SECTION OFFICER (CABINET)

V

p.,tfpcT wn fe DATE EVEN. ,
Copy to:-

PA to Deputy Secretary (Calnnet) Atimin.strati^eprff»r^^^
1.
2.I
n.

3I SECTrOFTOFFlCER (CABINET)
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-ll)8-8/2019. In pursuance of the Supreme Court of Pakistan Civil 
Appeal No. 811/2018 titled "Muhammad Atique Ur Rehman & others Vs Federal 
Govt of Pakistan & others etc" the Government of khyber Pakhtunkhwa 
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of 
one running basic pay to the devolved employees working in the Special 
Education Institutions from the date of their devolution to Provincial Govt of 
Khyber Pakhtunkhwa.

The above said allowance will be admissible only to the employees of 
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18^*^ 
Constitutional Amendment.

2.

Secretary to Govt of Khyber Pakhtunkhwa 
Finance Department

: ‘i. Endst: No. & Date Even.p'
I

Copy is forwarded for Information and necessary action to the:

1. Accountant General, Khyber Pakhtunkhwa Peshawar
2. PrincipalSecretarytochief Minister Khyber Pakhtunkhwa.
3. Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
4. Secretary to Social Welfare, Social education & Women Empowerment 

Deptt.
5. Director FMIU Finance Department Khyber Pakhtunkhwa.
6. PS to Minister Finance Khyber Pakhtunkhwa
7. PS to Secretary Finance Department Khyber Pakhtunkhwa
8. PS to Special Secretary Finance department Khyber Pakhtunkhwa
9. PAto Additional Secretary (Regulations) Finance Department
10. Master File

Section Officer 
Finance Department (SR-II)
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.7OFFICE OF THE PRINCIPAL 
GOVERNMENT INSTITUTE FOR CHILDREN 

WITH HEARING & SPEECH IMPAIRMENTS, KOHAT i
No.SW/GICHI/KT/iS^

To
The District Officer,

Social Welfare, SE&WED,

■ ■■ kohaK ^

THROUGH PROPER CHANNEL. APPEAL FOR THE GRANT OF HEALTH ALLOWANCE,Subject;
■ Respectfully submitted-

That.l am serving under your kind control in the Special Education Institution and 

teachihg/providing special education.training to special children. It is pertinent to mention that after 

eighteenth constitutional amendment the employees of Directorate General Special Education of the 

Federal Govt; department, have been transferred/devolved to the provincial Govt; Special Education 

devolved employees though serving under the same department of the Govt; of Khyber 

allowed/granted Health Allowance equal to one running basic pay w.e.f.1.1.2012
as the honorable

and such

Pakhtunkhwa, are
which has also been endorsed by the honorable Federal Service Tribunal as well 
Supreme Court vide its Judgments in Civil Appeal No. 811/2016, also -approved by the provincial

cabinet on 22-10-2019 and also implemented.
Since the employees of devolved Institutions and 1 am performing the same duties in 

department, having'the same job description and cause, beingthe same Institutions, same 
teaching/providing special education training to special children, therefore I could not be treated 

particularly with respect to my colleagues and that too under the samediscrimlnately more
administrative control. It is worth to mention that the employees of devolved Institutions-have been 

allowed health Allowance since 01-01-2012 and even after the payment of arrears the same has

been merged in their basic pays.
It is therefore requested that I may kindly be allowed/granted Health Allowance 

equivalent to one running basic pay w.e.f 01-01-2012 on the analogy of the employees of Special 

Education Institutions of Khyber Pakhtunkhwa with all back benefits. ^

Dated;

/ f ^ ^(

K,;i Ci ^1-6A

GOVERNM[.\'TIN.^IT
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,.E£EQME..mE:,.KgK...S.ERVICE TfflBUiMj^L,, FESHA^WAR.

/toilfsf«a. aawsys

^/iK /k^ ! .....y^ppeiiant■ »;«« a »sifi«4i« a u-it-u s »«'«-8.a

VERSUS
i

St. Outers
(A^i^

l^pond^nt{s:|

I. M I'y
FaSlSTifTM^ifia

m appoint an^ constiiy K,
iupr^me Court i;*. To aet appear

ano plead- m i*ie sPovefnen-iioned -ma^iier and m wiihdrsw &f compFdrffiso tue 
said matter dr submit m arbitration any dlteroncei -Or dllpyie^ -inaf sH&n arise 
ipysh|n§ m In any manr|€f relating tfie .^id matter and! to rocolve money and 
girant'recdipfe tnereferej and to dp- all ptopr aei» and mmgs wHicIi^ may be 
neces-sary :io pe done for -the profress and tne course of tne prosecuHon of tne 
said matter.

■to diaff a-nd n pifef at necessry pteadlngs. appifestloni. ofi^«ifons. 
pftdp^ts pr pii-tpr dpcompnts m sPaii^ Pp -deemeci necossary and 
advisable tor tnp prpsecutlpn of toe said matter at plf its stages.

2., to empi^ any|otoer Legal medtiprief, -autoori^ing wm to exercise toe 
power ai conferred on toe ynderjlgneo .Advoeaife: whefever he rntpy 
toinfetotodpto-

I.

AMP I ftere^' agree to grnmy wfia lever the Advocate or hl^ ^^yb^jtitutc ghiiN po- 
to ^ the above matter, i faisp hereto agree not to how the ^Advocate or his 
substitute -respohsible for toe result' -of' the said matter In ppnseqitjencp pf h-j® 
abseflce ftom^ toe -Court I when toe said matter Is edited up- -tor hearing. I rufthpr

Piac in me| event; ror -toe whole or any part of the top tp he paid m 
toe Advoca^ fsmafntog funpaid, he shall be- ersfitted to with-draw from toe aeove 
matiori Ifeeeived by me on____________ _ ' "........

cyiNX^
y^Pr^

AecirreesT;

PA2aL SmAm MCHf^NP
i^DVOCAri,. j .
SuMfiMi' Cpuirr Of Pakistan^

fitrialfc:»- fezalfihi^i'irinfphirriJirifct.roomriiil.ro-m.
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