16.08.2022

Mr. Fazal Shah Mohmand, Advocate for the appellant

present.

Learned c.ounsel for the appellant contended that similar
nature cases with the same plea and grounds are fixed before S.B
wherein pre-admission notices have been issued. He therefore,
requested that pre—admissibn notice may also be issued in this case
and may be clubbed with those identical cases. The request is
acceded to. Let pre-admission notice be issued to the respondents
for submisison of reply/comments. Adjourned. To_come up for

reply/comments on 13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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1 25/07/2022 The appeal of Mr. Nasir Mehmood presented today by Mr. Fazal
Shah Mohmand Advocate. It is fixed for preliminary hearing before Single
Bench at Peshawar on . Notices be issued to appellant and his

counsel for the date fixed. /& —& — 2=
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Advocate,
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Nasir Mehmood, Workshop Attendant (BPS-03), Govt Institute for
Children with Hearing & Speech Impairments Kohat.

Service Appeal No 1 I 737 /2022

................... Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

aﬂaﬁgm
APPEAL U/S 4 OF THE KHYBER PAKHTUNKH\WA SERVICE

ﬁ‘@ TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF

HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be
directed to grant/allow the appellant Health Allowance at the
rate of one running basic pay w.e.f 01-01-2012 with all back
benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Workshop Attendant
(BPS-03) on 13.03.2009 and is serving in the Special
Education Institution and teaching/providing special
education/training to special children and since appointment
he has performed his duties with honesty and full devotion
with spotless service career.



2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of his appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E]).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of her appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.
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C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been decided by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
o L
Dated:- 25-61-> | Appellant
Through M\)\é@
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal.
A D% 8 CATE

AFFIDAVIT
I, Nasir Mehmood, Workshop Attendant (BPS-03), Govt Institute
for Children with Hearing & Speech Impairments Kohat, do hereby
solemnly affirm and declare on oath that the contents of this
Appeal are true and correct to the best of my knowledge and
belief and nothing has been concealed from this honorable

Tribunal. U
DEFB%ENT




' appcals arc that the anc Mmlstcr of Pakistan approvcd paymcm ‘of H
_and the Fi mancc Division issued notlﬁcauon No 2(13)R-2/201 1-777

- 06. 02 2012 for grant of Hc'xllh AIIOW'mcc cqual (o onc'basnc pa a
runmng salary to the hcnllh personncl in. the cmploymcnl of Fc cra

contcmporarics of the. nppcllams in othér Government. |- Iospualb mclu
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[n d:c I° c.dcml .')cx vice Tribunal, Isl:xm.lb.ld

Appeitls Nu.505 lo 873, 737 ta 7‘)". 3‘)4 to ‘)lh 9[8 A 91910
945,998 101045, 1108 10 1179, 1224 1o 1243, 1265 to 1325, 2327
- 10.2350, 2352 10 2364 JAL2368-A, 236916 2443, 2446 10 2484 &
2487 o "50!. 2306 to 2320(R)Cb[20[6 Wllh M PS

Nusrat Taljir and olhers -

\’cx NUS

Sceretary, C' l)n( 1l Admmu.tx ation S. Dc.vc.lo,.mc.nt Dw:smu.
- Scer c.l.uv l-m.mu: Division and AGPR, Isl.xm.ll).ld

D.uc of Institution : 04.04:2016, cte. -
Date of hearing . : 17.07.2017
" Date ofJudmenl 1 18.07. 2017

Before:: Sycd R.lﬁquc Iluasnm Shnh, and-
. Sycd Muhammad Hamid, Mcmbcrs

. Present: My, Muhummad Anwar Mu;,hn( Advocnlc for l.hc~

. appellants.
-\ . .
~ Sycd ® /11-c-llusnmn Ka/rm. /\ssxsl'ml Altorney

: TGc.xxcral for the respondents with M/s Arshad Anjum,
Assistint Direetor, CA & DD, Naveed Akhlcr. Seetion .

. Officér, Finance Division, Azhar Nadeem Avnn.ﬁ“;

Assistant Accounts' Qfficer and Muh.uum.nd Ja 'bar,
bwmr Audum /\C.l l\ as D.Rs; - o

IUD(‘MI‘ N'I‘

SYED RAI"!OUI- HUSSAIN SHAH, Mrmm- R:- w;u. mu. Uudl, m.m.fi :
we shall decide the above ullcd -appeals. The facts ;,xvmg rm. o lhc prlsc..m' a
alth™

ated ’

Allowancc to the msuluuons provxdmg Ilcnllh Scrvxccs in lhc ycar 'TOIZ‘,A'.;;_

Government in BPS Schcnu. ‘w.e.f. 01.01.2012, in addition to thc exi un

pay and allow.mcu in Bl"S schum. Fealth .\llowancu.. had been pmd o,

PIMS, ¥ cderal, Gf"" l’“‘) clnm.. CDA, ICT, Pakistan Railways .md I'u
Govcmmcnl Scrvxcu; Hesplml lsl.lmnbml cle. but jt. wis dis scommuul;_l_

the pn..scm appcll.mls vide impugned oxdcrs datcd 08.08. 20]4 21 .'()3‘.2 0l )

‘r‘n TR g,
i3 l; K] 1
Al ALy fu‘:

. g—

it o dsuna
RERTY)

. H - 4 A
: . A ;
. R i :
) N * A ’ AN
. . : B E B
. .o : s
‘A ' T . . L.

CN

i ——— —— et e el
Sipe v e N

Aerws zm? e

2l te

e

-l

R A e o

S 3

BT R




"’015 for lhc s:ud Allou.:m.c hcm.c. the payment or smd Allowancc bc S
"stopped. b)' submnlmg the computer chnnfcs throuph concerned DDOs. A

: &ubscqucmly the Finance Division allocated’ budget for the said Allow‘mcc R

' -Hon"blc lsl.mmb.nd Fiph Coury, Isl.un.xb.ld vide order dated | 7.0).2_0])' g

2 SGS m(m( S12016, vic, w’im M.y,

:mﬂ 25.03 "'Ol(. 1hc '>¢.Lru.uy, .(.lpll.ll Admmmlr. Uy (\. DL‘vdobmcnl \ .
Division & A.U)D) vide h.uu daied 06, 08. 2012 ilowe, '-Ic:al(!n Allowince

240 personnel of Ditcetonue Geniral o .\pt.u.l Bduc  on (DGSE) i
llu AG!’R lsl.umbad started p.lym" ﬂu. said Auow.mcc hiese personne)

with effeer lmm 0l. m,"ul". Due m m-.uunm.lln'c u;(u 1ol \LLI'L“N'\'

CCALDD ihe cmployces o DGSE started agitating llu.. mnucr with him. who s

" vide letter dated 13,03 2013 .1Ilnwul Health Allowanee to all the unploycu ,

of 16 ins(im(icms ol’ DGHE and allicd uhu..llmn cux(ru, cle. m view of .
functions and (e services hr.:mn rendered by them in pmwdmg Fealth .
-Services 1o the disabled and ‘-pt.cml thldrt.n with c.m.cl from 0] 012012

and. the AGPR accordnwly started p.lyuu' lhu said .ullmv.mu. 1o dhem, The

AGP R vide letter dated 0s. 0\ 2014 m(umu.d the Dm.c(or General, DG-SL

.that ﬁnanc:. vamon had.not pmvulul budpet .nllnc.ﬂmn for the year ZOM- .

but the CA&DD parked the budget and later on nllocatcd the same to som‘c
otlicr an,um/.mon. Being apgricved ol slopp.q,c of the said Alluw.mcc \qdc. o
letter. dateg 08.08.2014. the  aflflected unpluyu.s filed  Writ l'cuhor '
No, 3,784/20!4 IR587201 4 .nml'd()()?/"(ll:l wlm.h Avere (ll.\])\)\\.d o' by the. - ‘

the fo“owzng manner: - i R T IR
xXNX ©oxxx - XXX
M. In e h"hl of (he nbuu.. Ahg instang pc.uuoh P
alongwith the: connected petitions are converled . into - i ".

representations deemed 1o be pending before Ahe learned
- Seerctary CADD. The e irned. Scc.rcnry CADD shajj

]
4
“afford "an opporlumly of hecaring 10 “an authorized * -l
- representative of e petitioners and, thercafier pass a - RN
" Speiking order, Iy g expected  thing the Sccret; lry,shall.
" inter alia, l...\c into com.ldcrauon - ;,

a) lln. alfy d\u'u dated ”G..: 2015 filed by the Su.rcmry
Fi iange, durmL. the rxocccdmgs before this Couri;

b) the el tlm( in some cases the Healih Allm ancc
Was paid o (e vmpm\ ccs hy ihe Am R pursuant
o e dle approvval given by (¢ CADD;: 1

-'c) The .uqmsl miale by ind oy behalr nl'-lhc,
Petitioners that in the cm.m.)snnm recoveny of -
‘the Healily | Allmsnncc wnuld caise immense
. hazdship: . aml

d) The fact. that l.u. pcuuoncrs arc cmployccs of

OISV SV Y difTer *:1( d-.. ‘.ll"lllt‘ll(' and’ n{z(.-'\ under | ihe-
P rf"i : \‘r‘;’ ii‘] Here f e
" ot .

., M




. 3 . R . . F P . : . . . K !
T A4 . : o " O T 10 m.‘.'l.'l(l()(j.\'/l()lln,c;c.mlh M.,
_administrative umll(‘ll of CADD and, therelor, the
entitlement or  cligibility shall be taken into . _ )
consideration  in e light  of '\( tus of t..u..h_ . .
. . departiment or entily separately.
L ' . ) ' ' o 5. - In order to meet “the ends of Juslu.\.. it would be
: ’ : e "appropriate that. recovery of the Health Allowance already
paid 16 thé cmployccs is “recovered afier a speaking order lis
: been passed by the Icarned Scerctary. It is ‘expeeted that the
B .Scurclnr\ CADD shall pass a speaking order prcfcrablv within .
o e : . '90d1)= ' L
- ' Co N T - . XXX ‘ NN
o .- The Sceeretry CA&D alier perw: sinngs lln., lLL-UI(l nud alTording ll\v.'
,_" , ’ 'oppmluguy, of I)L._n;lal;_: tn llu.. .mlhmm.d xcprcscnt'\uvcs ol - llu.
iy ' ) p’ciflioncrs (now appellants) ou 14.03.2016 p.mc.d the order dmul -
_ .21.03.2016 and . declarcd -the CA&.DD'& lclu.r dated 13.03.2016 ) K
. c all!owmg Health /\llow.mu, to the D(J.Sl. unpluyw:, unlawful, .q,.un..l : Y
the rulcs, \'ond ab initio and dirccted the: AGPR lo lccovc1 th s.ud Ol
«  Allowance from their salarics i in’ casy mslallmcnts. . i f '
. ' ’ - o
. t2s . 1} uus backdrop. lhc :\ppcllnms filed lhc mstanl uppc'\h wlth . é‘
llu: following prayerz =+ I
‘ H 4
) . “ltis, lhcrcfon.. most respectfully pray::d l.hal the | - . £
" _appellant being: entitied to Health - Allowance being |- ., "i
" covered under catcgory. of IHealth Personncl, 'the said [\' .
‘order -dated’ 21,03.2016 by ' respondent No.l may | C 1
. therelore, be set aside and it be declared that the action | -, 7 1 N
o . ' el respondent No.J in withdrawing the suid dllovang®’ :-‘.1’--
v : . - g
‘ _— and recovery thereof from the -salarics of - appcllams is I
g malafide, illegal, violative of principles of locus| oy
pA . pocnilentiac, unfair, unjust, unrcasonable, nrbxlnr)' I IR
' Tanciful and . capricious. and that arc entitled to receive RS
o . the same,. from the daté it has been wahdr:\wn and{ "~ np o
s(oppud lrom p.lymcnl - : R Cg _ ’ .
. s . . i
co : i oo N
3._ ‘ ’lhc lc.xrnc.d “counscl ('or the .xppclldnls a.gucd Aha lhc':.""l . :
. ,appcllanls bcmg lcdcnl govcrmm.nl Scrvants unclcr Amclc 240" of..'.ff ;
" Constitution of the Islamic chubhc of Paknslan, 1973 ancl covercd Lndcr -1 v
Socuon 2 (b) of wal Scrvanls Act, 1973 were entitled lo all pay- of
allowances pl'(.\brlbbd by u.lu.nl Gov;_rmm.nl for its t.mpluyu.&-. l', Al ‘
stalcd that - financiul dlrccuvq commncd in Ministey oq Finance ) {
. No.2(]3)R-2/"0]l dntcd 06.02.2012 'was unambxguous nnd gle: .;. o
supul'uc.d admissibility ol Health - Allowance lo .xll h(:'lllh pcmon :
¢ cmplovmcnl of Federal G overnment in: BPes bulu...u. but d'.:bpllc th !
nnulu..xlmn al lhc I m.mu. Dnv:smn. the appellants \Vc.u:l lt.prlw.d )
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~H05(R)CS/2016 ':md praved for lhe same relicf. The e

" a person who held a post in .uw

4 msmsdmmeMQuaﬁMN@w."
. said benefits. I “Support the learned wumul n.or lhc
appc”:mts referr -d t2 the pinlgnienty o'’ r datcd 05, 10.2015. 11.01. "016

I8. 05.2016 and :4 12.2010 p-l:.\t:d in /\pme. No. 2"4(!{)(35/""01
b7’(R)C$/"Ol.a. 1 m o 1 187,

nl lu: A u.uon

1189 (0 l"Sl(I\)LS.”’Ol:) & 381 1o

nmc:l counsel

" 'vchcmcnlly argucd that the .upomlc.m-l‘ Finance Dlvmon wa

-and cold in the snmc breath fis.on the one hand, it had

1S blm\'uu, hot-

.nduuuc.d the cl.um of .

the appeliznis in p..... dul h'n.u Pasawise, w.x...-e:x’

Islamabad Migh Counr, lslnmnbnd while,

Sled i ihe H\:.: !:-h.

mc smnc d.'um vide. uulu o uul 2! 03.2016. 1 conu.ndcd th
. once vran(cd nnd acted upnn h.ul uc.nlc(l

al the bcm.f [

i vested n"h( wihicli cmlld nol b{. e

“withdrawn nmlmcr.lll\'. in \ml:\uon of i Principle of natural 'usucu. The -

Jdeamed counsc) lor the .nppq.ll.ml l.nlly argued th
void ab

at nmpugnul urdt.rs werdé

lmuo, coram- -nem- siudlice and’ having, no s.:m.my of lmv u-a

wuh(lr:m-.ll / xllnpp.ll,l. of \.ul.uy .nnmum.d o pum-.lum.nl which could nol. ‘

be. .nw'lrdcd without .ldnplmr the duc process of L. prnvulul undcr Illc

(;ovunmuu .Sc.r\-.mls (i lln.---m.y andd u:-.upluu.) l\ul-..s./l')n

4. - . The nppc-:ls were rcsmlcd by the rc';pondc.n(q ll was. stale
lhnl (hc said n"owam’c \\.n x.o( .ldmﬁsxblu to tie

! _‘.\

appcllants as thcy dxd mTt
<

“fall untlc,r the 'lc.uu'.u,.. of hul.h petsonnel because health pcrsonncl meang .. -

nstitute or organization dclwcnmg scrv:cc.i.
“inthe hcallh scctor and mcludcd in S(.hcduh.-l It was further ; wbmu(cd tha{
lhc Healy Aﬂowancc was nllowcd pmvxslonnllv lo, the
/\GPI\ on the -basis ol CI\DD Dlvmm

stamw%%mmwr’
. sub‘cqucnuy that Division m.m '

a rcf'crcncc to the Finanee Dmsnon lo scck|

appellants’ by the -

ils concurrence for adxmcsnbxm}. of He.
Same on 14.03 2013 ou.the gxound tha

of cducation, training and rdlnhxh(.mnn of disabled :..luhhcn

with disabilitics: and, hc.ucu, n.nuld not

salth Allowance which u.gxcucd the|
tthey were involved in lhc procc%s

.m:l peesons
be dccl.xrcd as hc.nllh purﬁonncl to |,

‘ bccnmc entitled for (lu. a.ud

.:Huw.mcc. The CADD on 13.03. 20!3 m its

conmmunicalion to AGPR conv cvrd s

anction of the [ Ic.nllh Allow.mcc o

‘\FPR
_mhs-.qucnlly dm.onunucd alier \rcnm..umn ol umlfcnu.nt in 'Ordc.r o

prevent the mlsusc of this nllm\nnu.. by non-cnmlcd pcx.'.onm.l

anc~ thc

0 thc appcllants. which :;l\vas

DGsE cmployccs \\nhnu( cur.cI.xrrcncc of the Fi mnncc _Divisicn

made provmonnl nayment

¢
It wns

submmed bv u:\pondux' No 2 llhll health .|llow:mcc was yanu.d vuh the: .-
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- authority nor have been engaged 'o_'jn coniract or on,,work'.c':harg‘ed' l;'_:xsis.‘ '

- civil servanls under sectiop. 2:(b) of the Cjvil Servants Agt, 1973 any m'é‘
, dclivcring.s;wiccs to ‘the disabled children / persons. The beneficiarics / L
' nbpcllanl,s comprised of Academic n_hd Aduiinistm;ivc Cadres, Accm'dingl‘f .

'27.03.2012 the appcllﬂnls-,hrcfcu!,itlc{l_ 10 health allowvancc, In puras-6 & 7,
" - under Facts of parawise camments filed before the Hpn’blc'Islan]'ubndl-fi'gh v

S ? P 3 56510 STIR)CS2016. etc, with M.Ps,
o . . ‘ _

:lppl‘ﬂ\":ﬂ of the Prime Minister, through a summary, specifically moved for -

- thred Federal Government ‘l-I‘ospi_(uls' i.c. Pakistan Institute of Medicul: -

Scicncees, 15.G. Polyclinic and National lastitute of Rehabilitation Medicine,

CJhe _Dix'ct:lo:r:uc (icincml of vSptv:ciul Educ:uiny & 'Soc':i,nl' Wclfnrc, b‘ci_n'xg an

cducational -Body. dealt .\\'il,hA the, process of c-ducn'lion,l training and .
mhnbiti(utibn’ of dis:xl{lcd .chx‘ldrc':n and persons wiil di;nbi!itics; which wag
carricd out by a muili-arofessional team ixicluding tcachers, profcssionnls,
l'lou‘lors.‘ nduuiui:;lr:ﬁurs,. ministering ang supportive / ancillury stalt did o

fall :wiilzin the ambit of hcalth prgnniz}'xtion and could not be declared as

© *hgaln pérs\mmcl‘v.l(-: uet the :::l.i(l«:lilmv.:mdc. The respondent No.3 e,

_AGPR in its p;ar‘nwisc'cox'nmcnts 'submiltcd that the idcnlical‘.xcascs,ﬁ'(lcd Dr..
Fa_rkh'F..Lbdhi,‘ct-c,' vs Sccretary Financc were still pending before t)e

- Hon'blc Supreme Court of Pakistan,

o . : . ) .- ) . ‘ . o
S We heard the Jeamed coynse for the parties and perused the

record, . : o ) : : R - E R
R . * . -, . - B . ) . [ -

6. . : "_l'h_c-‘hc:j:lllg aHowanee cqual to anc basjc pay of running salary .

' Was. granted 1o (he Jhealth pesonnel’ in ihe cmployment of Federal

Government, in IS Schemie, wﬁh elteet from ().'1.01.2012.}( wits, made |,
:idmisﬁiblc ioﬁnon-cli:;;‘énl cadres. |In fcnly to a query raiscd b}"AG_PI_( vide k
lettcr No..'rm/ls-aa.lcsx-m/buisdoxg-'rzn 86, dated  12.03.2017, (e N
Regulations Wing of the frinanes Division vide U.o, No.F.2(13)R-2/2012. | |

Sc_hg:dulc-l, b'iu did‘uol _includc-{ l,icrson who tvas opn. deputation 10; the
Fedcral Govéﬁmlcnt from any vaf_ncc or-other aulhdrity and who was on
contract, or on W.or,k‘chargc_d'b'nsi‘s“_or'who ‘was paid from ,contingcx_;ci'csf‘
‘The hpﬁouams-arc, nci(hcr,dcput:_x’liio'x_ﬁsts from any -Provinc'c'o.r other

o : . . . oo . . . . , [
Thc;y arc also not being paid lrom,cqnlmgqncxcs. On the contrary, they. are

to the definition Turhishc@ by the Finance Division vide their u.o, dated;
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) C;-\DD again submitted NI 7 DO\ cnn(nmmg. a provision ol Rs.100 lmllmn o A
as UPA “for DGSE for financial y-..u ”Ol-l l. . hmw.vu DEA u.lu..(.d o

appellants) i.¢, 24 cmployces who bclongcd to medical pro[cssxon and came .

undcrslandmz; DO, letter dated 09,05, 2014 was  issucd by FA’s. vl
o Orgamzauon lo AGPR for stop Ppage of HPA 1o non-cnuucd cmployc:.s and -’

' cnmlcmcn(. It was praycd that thc pclition: was_an .ldu'um\tr.luw. Issuc wnh S

Costaind, It gy ol allowed 1 approbie and reprobate, Nu logical reply has

<<
o wuhdrawn umhlcmlly, in uolnuon oF rntural Jusllu- It is an csmbhshcd

. - Servant could” not  be recovered. 1cvcn i lhc benelicial. order \v.as .
" the light of the Judgment of Hon'blc Suprcmc Court of Pams(an reported in

, lcg'lll\' smlamnbk. and liable to be: sctaside, i

' 7.' ' We would hkc. to make an cmphasns on the judgments of|the ™ -

—ervan G:SI2. iS‘\
( .
7 U6 s STURICS/2016, et with M. m.

'f
Couri. Islam;nbnd on hi:h.._“E ol Su.n.(nry Finance Dnv:swn in Wul Petition
'va.-lOO?/ZOl_.d. it was cdlcrbrtcally ndmnuv.d that in April, 2014 Ministr Yol
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endorse the NIS I BOs and fou.s.rully deducted i améur of Rs. 92,542 -
mxl.hon of HPA, leaving Rs.7.458 million for thc peiitioners (nowm'r_ B

03
Ly

iy

e

under the cn(cna of. cnmlcmcnl of HPA, as. pu' DFA : (CADD) .

L -

xx was du:y of AGPR to take acuon on: the said lcucr and”’ dccidc

CADD & DGM.. therefore, th l m.mu. Division be | c\uhulul fmm the llsl ‘

of Fespondents. Now: mn:mcx. DIVI\H)H h.l\ come up withy chl‘lcrcul

been subnmu.d by lh\, respondents for ds.pnvmg, the dppbllan(b of their -
lcpmmau. nghh. A laru_ number ur cmplayces o(' the I (.du'.ll Guvunnnnl
smularl)' placcd. arc gcumg. the said .xdvnnlagc. Why, lhcn. the uppc.llnn(s )
ln. deprived, is not clear from what. has icen wmlcn in the commum bn.fmc. iR
(hc Hon'blc Islamabad lh;_,h (.ouu lsl.umb.xd and’ (hc Federal Scrvice
Tnbunal "This scems to be duscrunmnmory trcatment oftcndmg Article 4 &
25 of the Consluuuon of Islamic chubhc of Pakxsmn -1973. 1~uml;c.r. Athe '
appellants have been dxrcc.(cd b\' rcspondent No.l to refung the baid
amount’ which is a'gainst'lhc px'i'nciplc‘oi"locus pocnucmzac because the
Ho_n'blc Supreime Courl. 'o-l' vPakls(nn has consxslcnlly held that lhc bcm.ﬁl
once graniéd and acted upon.-crcntcd a vested . nsht Wthh could not be

law that bcncr Is reccived hy a cn'll :scrv.'m( cvc.n under eryp uncous mclu
p1s.~.«.d by the compclcnl autlority wuhmu :m)' lault on ‘the p.lrL ol uvxl

subv.qucn(ly withdrawn qr r«.mf‘ uf We are fortified lo take (his vu.\\' in:

‘not.
! .. ,

LIS : ’ L

PLD 1992 sC. 207. chcc. to this extent, the impugned orders are

f

l‘nbunal in Appcals No. "24(R)CS/70l5 and JS! to 405(R)CS/“0[6 da.lcdd}
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. - . N - - — b araars RS - _.:. ,:_-—-‘-v_:__-. __._c-:'t:.’-.-.
- . 0 s T 203w .-7.l(l<;t':~:/;'uu.. cte. wille M.Ps, R S
v d , . ' :
- un 10.201) and 14, 12.201!» wherein- the t.onunw_.s\ n_lnluq, lo l-lcnlth .
i “Allowance has .th.uJ\' been resobved: \\'lu.n conﬁunu.d wuh the said lact, A Ji
s lhu respondents have fajled 10 clcm th luct. As sm.h. the .zcurm of thc_'. S
/.'1’- o - nspnndcxm .lplu.lrs to be unon,nsu.m in the light of the '1luu.m(.nuam.d
% S judgments on account off A..xcl-.- 2: of the Constitution which guaran(ccs o '
Lqu.xl vights s cqual pno(u.uon of law for cvu'y cmz_Ln. To (.nsurc
umfommy ‘rule of LOI])I)‘L"L} must Ix. applicd while consxdumg the case
. nl e appellinte, Ninee hee Hhouithile /\]u A sart vide it Jwdpiment ln ihe :
" case reported as 1996 SCMR lle has nlu,.uly Tield. that “cule. of bood C L
. bovurn.uu.\. dumiandy thai the buu.ms ol the :..ml decision be c.M.v..ndt.t‘l to .; '
other civil ser vins .ll\u who m.x)' nut’be p.u‘lu.:. Lo the litigation, inste: ld ofl ,' '
»ompcllmg them to approach th(. 'lubpn.xl or any ‘other legal forum. Hcpcc' I g
v the claim of the appcllants xs rcquxrcd to bc dccxdcd on-the same analogy/ . b }l
' o pnncnplc as framed j m the cases ot‘ Dr. F arrul\h sz Lodli and othcrs by thc |
" Tribunal vide usJudgmcnt daicd 0s. 19:2015, 11.01.2016 and 14, I2. 201.. B R A
". h L '
: . . bt 3 - d
;; L8 . .- Foregoing, i in view and lollowmg the rule of consxstcncy, thc [ PR
- impugned orders dated 21.03.2016 .md 25.03.2016 tirc sct aside )_mxh i ‘i' ' 'D..;
dm.cnon 1o the respondents Lo continue the Health Allowurice ulrc.ndy ' o [:
. N R
. : o L.I-llllt.d W thic appellunts .smu: 212, .md o refund all ds.dm.uon m.ndc in" v i I_ 0]
" -.umph.mu. \\'ull the impugndd unlsn wuluu o periad of Ve numlh lrnm :u }
e date the u-p\' i tliis Jml;'mcm ix eeveived in their oflice, Siance the main . ~. :
. - - appeals h.l\'c been .ll-\.Lj)lbd IVL-‘:L. l‘c.ulum., are L-o .u_cg.pu_d ; . ! ‘
: - 3 i
. o v, - Jml,_.mmu 1o apply all lhc mlul .u)pu.nlx muL.nu.s -mu(:mdis. ,‘ ! I‘ ]
¢ C 100 There shall be no ordcr.u. to costs. - o S L)
S : } N . "
- . S L ancs shnll be informed. accordmgly - . I ! 2
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.‘ . . {dlmirabad rl
N < J045;1208- 19.1:24»(3“ 1263:1333, nmuq‘aama 00,2368-A,3269;2370,2372+2443,2446-
5 n;d;).ﬂa:—.zqu aunansanu-mu umsm'auaa -3 m&cs/mls 867. ummr_s/ l:l‘?)ﬂl‘!'}c.‘ll 15
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_On‘aufgnl 1rorm m-dud akiits’ u!ukd:]o"labt'l.“ 1. 90}0 05,10. 2015 ‘of. ma r‘edarnl ‘Bervice tritunal,”
poal: Nosl6S th 873,767 to 793,!91 =940, 9[84,919 +043.998-1005,1005:A,1000+

Federation of Pakxstan throug’h Scc.ret.ary Capital Admmn..tn.ltxon .

“and Development: D1v1smn. -

'Islamabad etc

Nustat Tehir ete. ‘
Miraj Gul ete. “
. Ejaz Ahmed and others
¢ Firdous Begum-ete.. ., , .
Robina Qureshi ete, .~ - -
. Muhammad Arshad ete. "
- Shahbaz Achtar'Khalid etc.

. Muhammed:Tougeer Hepam: c,eté -

‘ Aﬁ‘eﬂg&ﬂhmcd Fete,

Taimoar Imran, Ali-K han ete.

" - Mylhemmad Jabbar Khan etc.”

Shahid Iqbal etc.
Mulammad Anwar etc,
‘Naliced Kantaar ete: :

" Iqbal ur Rachid etc:

| .Ghulam Mustafa ete.

/ ‘Mulchtar Ahmed- ete, .

-+ Nacema-Bushra Mahk etc, :

‘Meena Asadiete. ! . N
‘Muhamimad Qayyurn ete. E
JRubinia Mahmooed-Awan ste.
Muhammad K.husha.l Khan ctc

Mussa.rat Bibi-etc.

. Mubammed, Mushtaq etc.
ALTESTED Qari Mulidmimad Almas ete.
- Riaz Akhtar ete.” :
- Syed Zamieer Hmdcr szvn ete.

' CourtAssoclam Liagat. Ali‘¢té.

Supreme Court of Pakl%tqﬂuhammad Anf ete.

lslnmabad Wasccm ‘Huagain ctc.

Ithaltd Pervez etg:” ,
L M‘uhammad Nazir Klyam ctc.
- Ahdul Majee o
_ :Mullammad1 Asﬁmf etc,

VEI\.S‘US .

it

‘Muhammad Ghulam Dﬁrmni e, i

res Appalhu;L(a)
- (in all Cﬂacs;) .

(in ©.A.1631/2017)
{in C.A.1632/17)
{in C.A.1633/2Q17}
" (i C.A.1634/2017)
{in C.A.1635/17)
in. C.A.1636/2017)

: (in C.A/1637/2017)°

4, 1638/2017) "
A.1639/2017)
(i C.A. 1640/2017‘
{in C.A. 1641/ 17)

| Yiin Cia.1642/2017)
. (in'C.A:1643/2017)
(it C.A.1644/17)

fin CLA1645/20:17)
(i C.A, 1640/"0)7)

(i AYEF7 /17

{in C. 1“..1b*‘{~t’./’2.01 7).
lin C.A.1649/2017)

- (in'C.A.1650/17) .

(in C.A.1651/2017)
(in C.A.1652/2017)

. (in C.A.1653/17) .

(in C.A. 1634/'7017)
{in C.A.1655/2017)
{in C.A.1656/17)

{in: C.A.1657/2017)
(in C.A,1658/2017) .

+ {in C.A.1659/17)
*{in C:A/1660/2017)

{in C.A.1661/2017)

| (in'C.A1662/17)

(in C.A.1663/2017)
in C.A.1664/2017)

i C.al665/17)
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Jc»cLa\e Mrs. Rahat Sultana etc;
of PSRl Maqsood ete.

Muamtaz Hussain oto.
Manzoor Ahmed ete. . -

" Mohsin Tanvir etc.

. Jabbar Husseinetcs”.
Syed Manzar Hussain Ga.rclam etc,'
Muhammad Saleem lCunber ete,
Abid Hussain ctc. .
. Nawabzada ete. .
Muhmmnmad Azccm-lﬂmn etc
Attaullah ete. '
Syed Wazir Hussain Shah ete.
Muhammad Amir ete.
Mrs. Mehmood Farzana
Muhammnad Anwar ur- Rahman ete.
- Rufi ete.
* Mumtaz Khan etc.
" Mrs. Rehana Ghaffar ete., :
Azad Khan etc. .

.. Bhazia Bibi etc.

Imran ete. o
Zahid Mehmood etc.

Zafeer Ahmed etc. .

Arslan Iqbal ete.

Mrs. Syeda Khatooh cte.
Miss Zubaida Khatoon ete,
s, Farida Rgﬁ ete.

Badar Munir Badar etc

. Azhar Mehmood etc. -
Muhammad Daud ctc.

- -Shafig ete.

Javaid Rauf ete.

" .. Ch. Amjad Ali etc: .

. Liaqat Ali etc. -

. “Alchtar ete. L
Shaukat Jan-etc,

Abdul Karim ete. -
Mubarik Ali:Satti-éto.. .
Mra. Safia Kalboro-cte. © .

" Mrs. Sahleha Nasreen eté:

.Miss Shezia Nazir ctc,
Abdul Raghid. Shah ete.
Mumtaz Gill ete.
Muhammad Farhan cte.. :
Aljudin ete. , - " \,, "j '
M. Sohail Khan etc.

- Byeda Sadaf Alietc. '
M. Anwar etc. . . : ,,4._;;‘._ £

. . Miss Shahida, Parveqn etc
Wrs. Shamim Abid etc. .. ,

Mrs. Sumira Yasmeen

Shahid M Khamets. |
‘Miss Shazia Bibi ete.. -
Mrs. Rukh-e-Afzal ctc. ‘
M. Amir ete. i T
Mr.. Sumera Azi¢ efc i

-{in C.A FfB0

D {in C.A;l&ﬁé/lﬂ R
(in C.A.1669/2017). . . .
Ain CAY I670/2017) R

“in ¢.AL67 11T,
~din G A-1672/2017)}
U (in QA 1673/2017)
{in CGA.1674/17) -
(in C-A.1675/2017) -
(in C.AL6T6/2017)
(i C.A.167T]1T)

{in C.A.1678/2017) "% 75
{in C.A, 16-'?9/2017)"... |

[(in Cip1680/17) - .
* {in C.A, 1681/2617)
. (in-C.A.1682/2017).
(in C.A.1683/17)

(in C.A. 1684/2017)
{in C;A.1685/2017).
(in C.A.1686/17)

- {in C:A.1687/2017)
¢ (in'C.A1688/2017)
. {in C.A:1689/17). -

{in C.A. 169(3/2017)
(in C.A: 1691/2017) .
{in C.ALEQ2LITY 7

(i C:A. 1593720 17)

" (in C:A.1694/2Q17). -

- (in C.A.1695/17) -
{in C.A‘1696(2017) -
W

“lin C. A.169§l17): s
(in C.A,1699/2017)

. (in C.A1700/2017) -~ - ..
. (mCA1701/i7).

Cuhl TO2/2017)

(i CALTO
{in C.A. 1704/17) N
(inC A, 1705/2017)..
(in'C A 1706/2017) ‘
{in C.ALTOTY17).

“in C.A.170872017), .

{in C:A.1709/2017).

- (in C.A1T20/17):

A 1711/20 17,

(m C:ALT2 152017') :
: lin C.A. 1722

i7)
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Asif Ah and others: - '
© . Wajid Bashirete. . ¢
- Mrs HBaming Zafaretee.

", “%rs., Qamar Zahsa ote.

Shabbir Nawaz elc: .

T L Zulfigar Ahmed othera: .~ -
Mirs. Raéhda Jabeen eve’ ¢

Mrs. Nejma Khantm: ete.

N |0 Nali-e-Nax Jerar & others L

Zuheida Khanum cte.
Mrs. Shabanp.‘ Latif-ete.
Mrs. Z.ahida_Nahccd etc.

TR -(inc:'.A.nzs-'/zci‘;‘zy

. . {m C.A.1T24/201T) '
: - Gin C.A1728/17)
L _in.C..fx.1726/12017)
t. lin C.A.1727/2037)
{in C.A.VL72'8,/ ¥7)
R C.A.1729/2017]
] . (in.C_&‘l‘.j?SO/').Ol‘T)
. Y (i'n;C.A.1731/17)
i ,(in:'c;A.wsz/zow).
“+¥fin C.A.1733/20 7
(in-c.A.1734-r1"/) _
{in C.A,1735 /2017)

Miss Lala Rukh Qurshi stee C {in .. 1736/2017)

Mrs: Raheela Ambreen atc.

N

.Mrs, Shams un Nisa apd;.othc’rs" '

Ms. Farzana Masgod €.

_ Mrs. Kaneez Rubab: etc.
" Mo, Raheela Haid
Mrs.-Agle pashid et

" irs, Tayysbe Qaiser etc.

Tapqeer Ahmad and 6the
o _h'xa.:,ra‘t:1_!11,311 ete. .

‘Muhammad ldrees Qamar ete,
Syed Arif Hussain Shah etc..

Parveen Akhtar-etc.

o .M\ihammad"{dusafvctcfé,’ .

- Nasreen Anjum Aye etc.

Muhammad Ishaq 6te:

- hehar Mahaiood; tC. . .,
. Abdul Ghafbor ete. :

. GuiShadetc.. & -
Josheph Rafiq etc. 1~

Syeda Sadal Al¥EE. Y o

_ Mrs, Michnaz Ajimel ete. o

Javed lqbal etc.

“Mrs: Rizwana Shalsid etc.
Muhammad Ajrgal~gtq., .

. Iqtider Hussain® et¢. -

- .Tapit Mehmoodiete. S
(TESTED hdnan Bapacete.

‘Pervaiz Nadeem efc.
ch it Y_qunas‘-e:c’.’\ .

. Muhammed Younas etc.

. coutASbhnle | famea Mishid &0

“y suprome GCourt of Pakl

L uhammad Atiam €te:
" ghoukat Mashid-etc '

l_slnmabgd, ]

© Ms} ‘_Iqﬁmin-’l?p.

B}

er-4nd others

“Mis., Neureen 1qbel.and-others: ‘
Ly o MY, -S,hahba.nal(ausap ete,s -
PR ~Tahira Yasmec Ayaicte. - Dt

\ hira-etc. '
- Muhta_.mmad'halam{etc. B
i, Migs: Rabina Anjurt ete..

" (inC.l\,1'737/1.7) L
(in.C.A.1738/ 2017 ST
. {in C.A1739/2017)
(in C.A.'1740/,17) .
{in C.A.1741/2017)
' {in G.A.1742/2017)
. “in C.A.1743/17)
" (i C.A.l."7'44/20,17)
fin C.A.1745/2017) .
. in C.A.LT96/17) -
s - {in C.ANTAT /2017)
. fin C.A:.I'IQS/‘ZOL?.)
{in C.A.1749/17)
. {in'C.A.1750/2017)
- C.ALT51F200T)
{in C,A.1782/17)
{in C.A.1753/2017) o
fin C.A.1754/2017}
<{in C.ALT55/ 17,
L in C.A.1756/2017)

-.'Muhaxnma;_x,sayygdgete._{ - fin C.ALTET(2017)

+_ Miuhammad SaleemKhan etc.

1 (in C.A1758/17)
(. n C.A.1759/2017)
. in C.A,1760/2017}
) (m,c;r;.r/e,'l-/ln
T linCAY g2/2017) 7
S ) C.A.1763/2017) .
*lin €.4.1T84/1T) .
o im C.A.1765/2017) a L
o (i CALTED 2017
A fin.C.A 1767/1TY
_ (in-C.-A.1768/201-7,).‘
SR C.A1769/201T)
in C.ANTTO[LT) -
o C.A.1771/2017)
lin C.ALTT2/2017) .
{in C.ALTT3] 17y
{iza C.A. 1774/ 2017}
(n C.A.1775/201'i\
{in C.A1776/17)
in A L7771 2037
.lin‘\"..A.'l778f'2'.0'17‘,

R € ., . ."' T, .
i D . . .
’ ; V_ -
AN ‘) \b )
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Coust »(f soclale:
snrem Sourt of Paklstan yr Teaveer ote.

iak mubi\d

GRS AL IRT BTS,

Ms. Nazmms;. el.c,. gt
Mas: Tasneem Paui'na ete;

Muha.mmnd quced Am' K.han .

f‘fc

Miss MNaz Tahir et e
" Syed Sultan Shah etes .
Mrs. Shagufte Bibi = . - '
(Chawar Idrees etc.

mra. Naila Iqbal etc.
l\mla.d Badshah etc.
‘Waris Malil ete.

Imran Anwar etc.-
Amjad Sohail ete.

- Asif Mashid ete.

Mirs. Nuerat Dastagir ete. |
Multhtar Ahmed ete, -
Basharat Masih ete. .

Al Rehman ete:

Munir Ahmed etc,
Muhammad Zardad ete.

' Syed ashtaf Ali ete. .

Mrs. Kausar Ayub etc.
‘Malilc Waheed $hahzad etc.
. Astiraf Mashid étc.
Muhammad. Ajnial:ete:
Mrs.-Shaista Manazir £t¢.
Mumtaz Husseain ete.

wirs. Saime Noreen ete.’

" Razzaq Ahmed ete.

viuhammad Ayub ete.

Ejaz Ahmed ete. - . .
Shah Muhamrad Afza} etc.
 muhamimed Javed ete.

. iuhammad Asif etes
. Muhammad Kha.liq ete, -~ 7

Wufisa Hanif ete. .

. Qari Zahid Mehmood fetc.
Asif Amin ete! )

Mrs. veronica etc. -

)

Qari Mihammad Stddxque ete, '
S (i CaA, 1819/"'017)

vccla Sairna ‘Nasir etc. -
. Mrs. Huma 'Waseem ctc
Waheed ur Rehinan ete.
wis: Smma Parveen éte.”
Ghulam Rasool:and others
Tariq Khan etc.” .
Muzaffar Huq.,mn Rathore etc
‘Ms. Shahena gl\ah:¢etc
Muhuammead Khan-ete::
Basharat Ali ete. -

Shabbir Aluned ete.
Mra. Shamin Alkhtar ete.
Tanveer Abmed cte.
S.M. Siraj ete.

Zahid Mchmood ete.
Mcs. Nadia Norcen stc.

i C.ATTO0/2 ‘1'7

Cfin C.A1B11/2017)

. (in CATE2T/ZNT)
. {inC.A. 1828/2017)
lin C.A.T829/17)

(in C. A 1780/201

. (m C A.1781/201 /)

(in C.£-17832017)-

- {in C.A.1784/2017) |
* (in C.A.178571%)

inC.A1786/2017)
tin C.A.1787/2017)
“(in C.A.1788/17}
(in C.A.178972Q17)

fin C.A:1791/ 17}
“{inn C.A. 1792/2017)
{in C.A. 1793/2017)
{in C.A.1T94/17)

 {in'C.A. 1795/2017)
{in C.A.179672017) "

(in C.A1TO7/1T} -
in C.A. 1798/2017)

‘. {in C.A/1799/2017}
{in C.A.1800/: 17)

. (in C.A.1801/2017)
(in C.A.1802/2017)

. {inC.A.1B037 1A -

(in C.A. 1804/2017)

Min C.A. 180.)/2017]

(in C.A.1806717).

- (inC.A. 1897/'9017)
* {in C.A.1808/2017) -

“(in C.A.1809/17) -
{in. C.A. 18!0/2917}

{in C.A.1812/17)
lin LA 1812/2017) -

{in C.A. 1814/2017}
- (i CIBLE/T), - -
c{in C.A. 1816120

(in C.A.1817/201%) - -

{in C.A.1818/17)°

{in C.A.T820/2017).
{in C.A.1821/17) -

. (i C:A.1822/2017),
- {in C.A.1823/17)

. (in C.A. 1az¢/2017)

" (in C.A.1825/20iT) ",

fin C.A.1826j17 o

{in C.A.1830/2017] -

,(mCA.msl/zox?)
- lin C.A.1832/27) -
< (InCiA; 1833/2017)
< . lin C.AM§634/2017).
", (in C.AIB35/17) -

.0

. (a'C.A 7827177 . 5
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© - Bhahzad Nasir etc. .
Miss Rubina: Ageel ete.
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JUDGMENT

UMAR ATA BANDIAL J.— By leave of this Cou:Lt

grcmted on 23.02.2016, 0142016 and 1212 2017 in the S
' several connected appeal° before us ‘the appellant Federal
'Government ‘challenges the Judﬂments dehvered on. common'

quebtlons of fact and law by the leamed Federal Servme Trlbunal '

on 05 10 2015 11. Ol 2016 and 18. O7 2017 ’I‘he Judgments

'.1mpugned in the connected appeals declare ‘the 1espondent
employees of d1fferent 1nst1tut10ns funcnonmg under the
| Dxreetorate Greneral of Spec1a1 Educatwn (“DGSE”) to be enutled‘_f
.to payment of Health Allowance granted by the Federal‘

Government v1de its Ofﬁce Memora_nda dated 04 02 2012 and

06.2.2012. These Memoranda are 1ssued by the Fmance D1v1s10n

| (Regulamons ng] Govemment of Paklstan pursuant to

' ?"approval granted by the Pr1me Mmlster under the . Qules “of ;'

20 £ )

1973 It Would be. useful to reploduce the two ©

COTEE LT ETC SR IEANIIT

3,



_"memoranda conteumng the terms and cond1t1c>ns for the grant of _

- ., o Health Allowance to ehg1ble persons

“Government of Palqstan
Finance Division
o . . . . (Regulatxons Wing) .
. e C - - F.No.2(13)R-2/2011 .. Islamabad, the O4th Feb, 2012

QFF ICE MEMORANDUM

Subject:  GRANT OF ADHOC ALLOWANCE EQUALTQ. -
- ONE_BASIC PAY AT THE INITIALOFTHE *°
* SCALE TO THE HEALTH PERSONNEL INBPS ™
SCHEME .

The unders1gned is du'ected to say that the
Ordmance No VI of 2011 that sanctioned the Career Structure for
" Health Persomnél Scheme. (CSHF) has lapsed on 26.12. 2011.
. . o ‘ . Accordirgly, CSHP is no longer in the field and all- healt_h personnel C
L . L . . have consequently reverted to the BPS scheme, In. order to
' V ‘compensate health personnel for the loss of benefits sought under'. -
) . : : CSHP while preserving their status as Civil Servants, it Has been
T S . ’ ’ " decided by the Federal Government to grant'adhoc allowance equal
to one basic pay at the initial of the scale to the health ‘personnel

" in_the .employment of Federal Government, in- BPS scheme, with -
effect from.'lst January 2012. This will be in addition to theLr

. existing pay/ aflowances in BPS Scheme

2 ' This. Dmsxon s OM No. 2(13)R—2/2011 -698 dated 17"‘ -

: November, ’)011 may be treated as wﬂhdxawn wef 26 12. 2011 - :
' sd/- .
(M. Munir Sadxq)

Depulty Secretary R-))”

N : : . S . i “Govemment of Paldsta.rr L.
- : .. ' - ’ " Finance Division
) , ' (Regulatxons Wing) .
I _ L Ere. 2(13)R-2/2011 777 - Islamabad, the 0t February,2012 -

- OF FICE MEMORANDUM

Subject: - GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE,
. © .. BASIC PAY OF RUNNING SALARY TO THE HEALTH :
. PERSONNEL IN BPS SCHEME. . - -

. In continuation. of Finarce; . Division’s O.M.
No. F‘2(13]R— /2011, dated 4.2.2012, it has been decided by the
Federal Government to grant benefit of one basic pay_of running .
salary _as :Health Allowance to the health personnel in the )
employment of Federal Governiment, in BPS scheme, with effect
from 1st Januaty, 2012. This will be in addition to their existing
- allowances in BPS Scheme. Also grant of stipend amounting to
"Rs.50,000 per month to the pqstgraduate residents and Rs.24,000
per month for House: Ofﬁcers respectwely wied. 1.7.2011, wﬂl t

continue. -
sd/--
(Manzoor Ali Khan)
Sr. Jomt Secretary (Regulatxons)”
o (emphdsis supplied}
2. - Learned Deputy Attorney General has contended :

that the Health Allowance granted by the F ederal Govermnent is

'avaﬂable to health persormel in the emplovment of the Federal

/ o \Government in the BPS Scheme at three hospltals estabhshed in
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‘ (“PIMS”), Federal Govemment Polychmc (“FGP”) and Nat10nal

-~ 2

Inst1tut1on of Rehabﬂltatmn Medlcmes (“NIRM”) The employees

© .. the Career Structu1e for Health Personnel Scheme Ordmance '

~at these hospltals do not have a carec: stricture in place after '

2011 (“Ordmance”) lapsed on 26 1. 2011 The: Health Allowance

was accordmgly granted by the. Federal Government as.a form of

- 042 2012 and 0622012 reproduced above that the I—Iealth»

_'Allowance is granted to “health personnel” However, the

"compensauon It 1s olear from the two memoranda dated o

compos1t10n of the, category of employees that are ehg1ble for the v

: oeneﬁt has not been prowded therexn T he respondents WhO are

: 'several hundred in number are unrepreSented by eounsel In'- 3

view of the fact that a large number of employees are affected by:'

thc mstant controversy, the Court has sought a351stance from _

M1 Muhammad Makhdoorn Ali Khan Sr ASC and Mr Slkandar :.

.. Bash1r Mohmand ASC as armcus curlae in the mattel.,

: Mr Q1kandar Bashlr Mohmand ‘ASC made able submlssmns

before the Court that thhhghted 1rnportant facts. and .

docurnents‘ on record' ‘which s1mphﬁed the controversy'

appr ec1ab1y

3. It tra.nsp1res that an Oftlce Memorandum dated

27 03 2012 by the Fmance D1v1s1on (Regulatlons Wlng) cla.r1ﬁes.

that the term “health personnel” used in the ‘above mentloned. ‘

memoranda bears. the meanmg g1ven to that expresswn 1n= '

Secuon 2 b) of the Ordinance. Th1s def1n1tton refers to the; ’

' serwce provxders Who qual1fy as health personnel A perusal of

" Schedule-I shows thatrﬁve Acategones .of : servl_ce, prowders are |

: contents of Schedule—I to the Ordmance Whlch spec1ﬁes the

TN s
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Isla.mabad namely, Paklstan Institute . of Medlcal Sc1ences.
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- Classmed ‘as health personnel namely Doctors, Alhed Nurses o

Paramedms and Support The servmes spec1f1ed under the

,categones of | Paramed1cs and Support mclude Teachers
' Auo1ov15ual Operators Techn101ans L1b1 arians, ete.

4 The- adrmmstrath l\/hmstry for _.the'- health
" institutions of “the ‘Federal Government at Islamabad is’ the
l\/hmstxy of Capltal Admlmstrahon and Development Dlwsxon."_'

(“CADD”) is an admltted fact that V1de order dated

13. 03 2013 the Mlmstry of CADD granted the IIealth AIlOWa_nce

‘ to the employees of the DGSE and its alhed spe01al educatlon' 3

centers/ 1nst1tutxons mcludlng Natlonal Trust for the D1sabled

(“NTD”) and the Nahonal Councﬂ for Rehabﬂltatlon of D1sabled

Persons (“NCRDP”) E 'The ' respondents were ' thereby
‘ acknowledged as benef1c1ar1es of the said grant and Were pald'

the Health Allowance W1th effect from 01.1. 2012 uﬁtﬂ/ :

27.10. 20 14 when the F‘mance D1v1s1on mfonned the Accountant

' Gencral Paklstan Revenue (“AGPR”) that only health personnel’ o

Ny WOI’kll’lO' in Federal Government hosp1tals and chmcs were_ .

'correspondlngly 1nstructed the ‘DGSE ‘to stop payment of ‘the

said allowance to: its employees as no budgetl allocatlon‘ for ‘the

: sald emolument had been made in the ﬁnanc1al year 2014 15
V Sy o The d1sconhnuat10n of thelr Health Allowance was- '
taken to the Islamabad H1gh Court by some of the respondents :

Vlde order dated 17.9. 2015 the learned ngh Court referred the'

- qua_hﬁed to recelve the Healtn Allowance The AGPR -

d1spute to the Secretary CADD for passmg a. speakmg order' o

thereon, and tlll then restramed recovery of past payments of -

the Health Allowance frbm the affected employees of DGSE andv.

-.‘alhed centers The Secretary CADD heard the parhes and by 'V

‘Seénior C‘o
.:uprem Co .!
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order- dated 21.3.2016 rejected the entitlement of‘ the.

»respondents to receive the said’ allowance The pnncrpal ground

" of his dec1s1on is that employees of the DGQE were engaged in
"the process of educatwn trammg ‘and rehab111tat10n of d1sab1ed -

chlldren and therefore did not fall within the amb1t of a health

: orgamzatmn The respondents successfully challenged the saJd ' ' ‘ _ P
order before the learned Federal Serv1ce Tribunal wluch has,‘- o . ‘: -

f S _ ~ inter alia, by the unpugned judgment dated 18 07 2017 declared‘ L

: - s-
- that the respondents are enutled to the grant of Health e ; vy

Allowance. '

6. .. Learn.ed Deputy '.'Att(irney G-eneral ..has -contended '
that after the lapse of the Ordmance that had prov1ded a career ., '

structure for the docto1s nurses and para_mecllcs worklng in

izl kit s 2 T

~ PIMS, FGP and NIRM the Health Allowance was granted by the' o

l"ederal Government as. compensatlon to the sald health{‘

.pCrsonnel He Was ‘ however unable to . show anv' R o
. : . ) . 17

contemporaneous d1rect10n issued - by the Ministry of CADD or e

R A T T

the Mmlstry of Flnance that restrxctcd the grant of the- Health :
Allowande to the clauned employees of the three hosprtals :

spemﬁed b'y h_1m As already noted above, the’ defimtmn of healt.h - ‘-

. personnel prov1ded in the _ Mmlstry of Fmance Off1ce-,:

G 3 Memorandum dated 27 3 2012 is-wide in scope and thereforer
~ unhelpful to his plea. - N
. .7-‘; We have | exammed Lhe' ‘deﬁnitionf:of« “health 4

. personnel” adopted by sald memorandum dated 27 3. 20 12 frorn-

S

o
o o S AR s P

Sectlon 2( ) of the Ordmance Wthh is to the followmg effect

s

AT

_ . ‘b) "health personnel" means a person who holds a post in any
b BRI ' . " institute or orgamzatxon dehvermg services. m the health
sector and included i in Schedule [, but does: not include: - -

. V,1) -a person who 1s on deputanon to - the Federal

R / . S Govemment from any Province or other authonty, .

T B ot .
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n) a. person who is employe.d on conl:‘act or ori work g /

chat ged- basis or who is pa1d from contmgen cies.” .

8. It is noted that the foregomg deﬁmnon of health

personnel covers pcrsons holdmg posts in any mstltute or

' orgamzatlon Who are dehvenng services in. the health sector that

are mcluded m Schedulel to the Ordmance Learned Deputy

"‘Attorney General was unable to d1st1ngulsh the respondents,/

I
e

okt

Secretary Fmance,

who- are employees of the DGSE and alhed mst1tuttons/ centers T
| 'NCRDP and NTD “from the paramedlc and support staff .

» pos1t10ns that quallfy as health personnel accord1ng~ to .
'Schedule—l to the Ordmance It is not demed by the- appellant

' ‘that educatlon, training and rehab1htat10n of dlsabled personn

are servmes prov1ded in the health sector. These serv1ces fall

w1th1n the terms of Schedule I to the Ordmance and therefore

the pr ovxders thereof quahfy as health personnel

9. Accordmgly, not only do the respondents fall vv1thm"
the category of pex sons who are, in terms of Finance. D1V1s1on'
' Memora.nda dated 06.2. 2012 and 27 3. 20 12 ehgtble for grant of

the Health Allovvance but. the1r entltlement "has m fact been '

drmtted by both the Mlmstry of CADD and Mmlstry of Fmance

In this respect the aforemen’aoned letter datcd 13. 3 20 13 1ssued ,

by, the M1n1stry of CADD is. referred Also the aff1dav1t of the '

Government -of Palqstan filed - in the

ad ngh Court pursuant to that Courts order- dated'

i

Islamab

: 20 3. 2015 passed in; Wnt Pet1t10n No 4007 of 20 14 spec1ﬁcally‘

1ecords that the proposal approved by the an

Surnmary dated 25 1 2012 d1d not restrict. admlss1b1‘1ty of the'

‘Health A]lowance to the persormel of the three hosp1tals

B (1dent1f1ed by the leamed DAG) For that reason' "the 1F1nance

e Muuster v1de :
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e Dw1s1on Memoranda dated 04.2. 2012 and 6.2. 2012 made the

g ki

ST allowance avaﬂable to all health persormel employed by the.

' Federal Government 1n the BPS Scheme ,' e o ':' _ " CE

- 10. . AsTa result the said a_lIOWance was pa_ld to the

.health personnel of the DGSE -and its alhed 1nst1tut10ns until -

- 27.10. 2014 when the Fmance D1v131on 1nstructed the AGPR to [ ER

',.conflne the grant of the allowance to employees of Federa_l S : i

.'Gove1nment hosp1tals and chmcs This 1nstructlon represents

merelv a change of . opmlon wh1ch 1s not occasmned by an.

o

amendment in the terms of ehglbxhty for the Health Allowance R S k /.

.: Therefore as the Memoranda dated 04 2 2012 06 2. 2012 and '

27 3. 2012 1ssued by 1he Fmance D1v1s1on, Government of

ikt S

- Pak1stan st1ll hold ‘the ﬁeld in the1r ongmal terms there is no, i

mcnt in the obJectlon by . the learned DAG to the entttlement of . E

T ey Tt e D et

Lhe respondents to clalm and rece1ve the Health Allowance

1 1', ~ Asa secondary and also tenuous argument lea.rned

- Deputy Attorney General contended that the He: alth Allowance is’

glanted under executlve fiat . w1thout any statutory baclcmg

- U PTIN

. therefore the same can be w1thdrawn by the Federa.l Government

~at any ttme That is clearly a ﬂawed contentmn It is admltted' .

that grant of the Health Allowance and the terms of ehgrblhty to
e A " receive the same were determmed by the competent authonty,g'.,'l :
. Mmtstry of Fmance in accordance w1th Rules of Bus1ness of the B

“F ederal Government The. or1g1nal terms 01 the sald lawful grantvl

st1ll hold the fleld These were acted upon and payment of the

' Hcalth Allowance to. the respondents has conferred a vested B

. nght upon them. In such c1rcumstances, the executlve is barred."
by the rule of locus poenztentzae from umlaterally rescmdmg and "

!
~o C
)/ - retrlevmg the beneﬁt avalled by 1ts reclplents Reference is. made




- ‘ T o Paki'stan,' throufgh the Secretary., Ministrg of Fmance vs.
T ‘ .Muhammad H1mavatull.1h Farukhi (PLD 1969 sc 407) and .

The Engxnee1-1n Qh1ef Branch vs Jalaluddm (PLD 11992° SC. S

: 207) Therefore W1thout a change of the terms of el1g1bll1ty for
. Lhe Health Allowance even. the prOSpCCthC exclusmn of the‘ '
1(’spondents from recelpt of the beneﬁt shall consﬁtute arb1trary -
. and unlawful actlon S .
- 12 In the c1rcumstances, we do rlot ﬁnd cm;)r error or-
| defect 1nthe impu_gned. Judgments of the learned FederalSerwoe -

" Tribunal,  dated f '405.140.20'1,54 11.1.2016 - and 18.7.2017..
‘_.'(‘onsequently, these appeals are d1srmssed and the entltlement.'

o of employees of the DGSE alhed mstltutmns/centers NCRDP

: and - NTD to receLve thc Health Allowance is afﬁrmed

EERY

| Sd/-leanSaqib Nisar, Ccr | I

o .Sd/ . Unzar Atd Bandzal J _:A
- Sd/- lfyaz ul Ah.san, J '
.'1; ’:" . . . B ., . ) . : : 'i
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- detision as required u

g,- ‘JJ‘-L‘;*, GOVERNMENT OF KHYBER PAKHTUNKHWA
; . 7N ESTABLISHMENT AND ADMN: DEPARTMENT
- ‘ . ’*-—:l&‘:g . { CABINET WING ) L
7 , ;;.ﬁgz, o No.SOC{E&AD)9-24/2019 &
. S Dated Peshawar the 28t October , 2019. 9 ¥ 4
o, - v g Qetober 2010 (“ (I
The Secretary to Govt. of Khyber Pakhtunkhwa 2 8 ‘- £
Zakat, Ushr, Social Welfare, Special Education 8 Women T D | S
Department. o .
SUBJECT: DECISION OF THE MEETING OF PROVINCIAL _CABINET A
: DATED 22.10.2019. ' —_— : :
Dear Sir! S : '
. | am directed to forward herewith the following decision of the .
meeting of Provincial Cabinet held on 22.10:2019 under the chairmanship of o
. Chiel Minister, Khyber Pakhtunkhwa for implementaton. o
. AGENDA ITEM NO. 16 - T T 1 .
DRAWL OF HEALTH ALLOWANCE B8Y. THE EMPLOYEES OF SPECIAL - :
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT- OF KHYBER |

\ PAKHTUNKHWA
! Decision of the Cabinet:
} .

The Cabinet approved Haalth Aﬂowance.ib the devolved empioyéeé- of
t Special Educatian Institutions at the rate of one running pasic pay.

Zakat, Ushr, Social Welfare, Special Education &
Women Empowerment ' .

‘ implementing Department:

| am to request that an implementation report of - the Cabinet .

mder Rule 25 (2) of the Khyber pakhtunichwa Government .
hasis o the

2.

rules of Business, 1985 may kindly be furnished on top’ priority
Cabinet Section, Administration Department.. : '
o ’ ' * Yours faithiully,
~ N\

' SECTION OFFICER (CABINET)

ENDST.NO. & DATE EVEN.
' Copy to:-
P.Sto Secretary Administration Deparunent.
. PA to Additional Secretary {Cabinet} Administration Department.
PA to Deputy Secretary (Cabinet) Administration Departmens -

LI b3 -
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BETTER COPY OF THE PAGE NO:29
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GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, in pursu’ahce of theé Supreme Court of Pakistan Civil

‘Appeal No. 811/2018 titled “Muhammad Atique-Ur Rehman & others Vs Federal

Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet). has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

»Khyber Pakhtunkhwa

2. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18t‘h

Cor_\stitution'al Amendment.

S_e'creta'ry to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. &.Date Even.

Copy is forwarded for Information and necessary action to the:

‘Accountant General, Khyber Pakhtunkhwa Peshawar
Principal Secretary to chief Minister Khyber Pakhtunkhwa.
Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
Secretary to Social Welfare, Social education & Women EmpoWerment
Deptt. ' ' v
Director FMIU Finance Department Khyber Pakhtunkhwa.
PS to Minister Finance Khyber Pakhtunkhwa
PS to Secretary Finance Department Khyber Pakhtunkhwa
PS to Special Secretary Finance department Khyber PakhtunkhwaA
. PA to Additional Secretary (Regulations) Finance Department

10.Master File

P"S“!\"—‘

© oo,

~ Section Officer
Finance Department (SR-1I)
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GOVERNMENT INSTITUTE FOR CHILDREN -

. OFFICE OF THE PRINCIPAL R .fr?'
WITH HEARING & SPEECH IMPAIRMENTS, KOHAT 4

No.swiGicHIKT /3?9
To

‘ The District Officer,
“Social Welfare, SE&WED,
. Kohat
'Su'bject' THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

‘ Respectfully submitted- , .
. That | am serving under your kind control in the SpeC|al Educatlon Institution and -

"teachlng/prowdmg special education training to spemal children. It is pertrnent to mention that after
elghteenth constrtutlonal amendment the employees of Directorate General Specral Educatlon of the
Federal Govt department, have been transferred/devolved to the provmcral Govt; Special Educatlon :
' and such devolved employees though servmg under the same department of the Govt of Khyber
-' Pakhtunkhwa, are allowed/granted Health: Allowance equal to.one running’ basic pay w. e. f1.1.2012 -
Wthh has also been endorsed by the honorable Federal Servnce Trlbunal as well as the honorable
- Supreme ‘Court'vide its Judgments in Civil Appeal No. 811/2016 also approved by the provnncnal
cabmet on 22 10- 2019 and also |mplemented '

Since the employees of devolved Instltutlons and |am performlng the same dutles in
~ the same Instltutlons same department, havmg the same job descnptlon and cause, being
: teachmg/provrdmg spemal educatlon tralnmg to special chrldren therefore | could not be treated |
d|scr|m|nately more partlcularly with respect to my colleagues and ‘that too under the same -
‘ admlmstratrve control. 1t is worth to mentlon that the employees of devolved lnstltutlons have been' -
allowed health Allowance since 01-01 2012 and-even after the payment of arrears the same has
been merged in thelr baS|c pays o - L _ ' '

It is therefore “requested that | may kindly be allowed/granted Health Allowance '
equnvalent to one runnlng basic pay w. ef 01 01 2012 on the analogy of the employees of Specral 3

Educatron Institutions of Khyber Pakhtunkhwa with all back beneflts

pated-_\A-04 ~7')5

ll'lTHHLlRlNG&SPEE[HlllP.llR,llE‘\"l'ﬁrl\OH,l‘l
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Lo [N O M@L"W‘D@ﬂé e €10 NEreby apRGING and constitute,
Fazal shah Mohrnand Advocate Supreme Court &. To agt appear
and phend i the abovementonad matter and 1 withdraw ar compromise the
sald matter or submit to arbitration any differences or dispute that shall arfse
rewching of in any manper relating 1o the said matter Snd 1o receive monoy and
grant “Treceipts mzz*r-‘s:f‘%mf%‘ and o do all other acts and things which may be
ACCEISBrY O be done for the progress and the courie of the prosecution of the
snict miattor. T )

1. ' To draft and sign files ar necessary pleadings, application:, oljections,
affidavirs or other documarnts as shall be deecrned necesgary and
advisable for thie prosocution of the sald matter ot 2l 165 STges.

2. To empioy any other Legal Practiiones, Suthorizing him to exerciss the
- power as cenferred on the undersigned Advacate, wherever hie sy

think fit to do 50.

AND | hereby agree f& ratify whatever the Advocate or his substitute shall do
i the above matter. | alko hereby agree not to hold the Advocate oF bis
iubstitute rédponsible for the result of the said mater conscquence of his
absence fronm the ﬁﬁwrt%wﬁ’mm the said matter s called up for hearing. | furthigr
herely agree that in the, ovent for the whole ar any part of the fee to be pald to
thig ﬁﬂu‘m’am remaining unpsid, e shall be entitied to withdrme from the above
maner. Received by rme on

ACCEPTED BY: ; | < 7‘;/ U

Fo { ®

FAZAL SHAH MOHMAND
SUFREME COURT OF PAXISTAN,




