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appellanl^'16.08.2022 Mr. Fazal Shah Mohmand, Advocate for the
present.

Learned counsel for the appellant contended that similar 
nature cases with the same plea and grounds are fixed before S.B 

wherein pre-admission notices have been issued. He therefore, 
requested that pre-admission notice may also be issued in this case 

and may be clubbed with those identical cases. The request is 

acceded to. Let pre-admission notice be issued to the respondm-ts 

for submisison of reply/comments. Adjourned. To come up for 

reply/comments on 13.10.2022 before S.B. / \

(Mian Muhammad) 
Member (E)
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The appeal of Mr. Nouman Ali Arif presented today by Mr. Fazal 

Shah Mohmand Advocate. It is fixed for preliminary hearing before Single 

Bench at Peshawar on

counsel for the date fixed.'2. Ta.

1SI07/1012

. Notices be issued to appellant and his

By the orwer of Chairman)

registitar"*^
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t BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
C3&»berPESHAWAR

783
HJJary No-

Service Appeal No__ t /2022 mXI-
Datcd

Nauman Ali Arif Qureshi, Principal (BPS-17), Govt Institute for 

Children with Hearing & Speech Impairments Kohat.
.Appellant

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary, Social 
Welfare, Special Education, & Women Empowerment 
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women 

Empowerment Department, Govt, of Khyber Pakhtunkhwa, 
Peshawar.

3. Govt, of Khyber Pakhtunkhwa through Chief Secretary, Civil 
Secretariat, Peshawar.

4. Govt, of Khyber Pakhtunkhwa through Secretary, Finance 

Department Peshawar.
5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT T974. AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETT

F

IRei DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be 

directed to grant/allow the appellant Health Allowance at the 

rate of one running basic pay with effect from the date of 
appointment with all back benefits.

Respectfully Submitted:-

l.That the appellant was appointed as Principal (BPS-17) on 

14,10.2013 and is serving in the Special Education Institution 

and teaching/providing special education/training to special 
children and since appointment he has performed his duties 

with honesty and full devotion with spotless service career.



2. That after eighteenth Constitutional amendment, the 

employees of Directorate General Special Education, of the 

Federal Govt, department, have been transferred/devolved to 

the provincial Govt. Special Education and such devolved 

employees though serving under the same department of the 

Govt, of Khyber Pakhtunkhwa, are allowed/granted Health 

Allowance equal to one running basic pay w.e.f 01-01-2012 

which has also been endorsed by the honorable Federal 
Service Tribunal as well as the honorable Supreme Court vide 

its Judgments in Civil Appeal No 811/2016, also approved by 

the provincial cabinet on 22-10-2019 and also implemented. 
(Copy of Judgment of the FST dated 18-07-2017, 

Judgment of the Supreme Court dated 17-01-2018, 

decision of the provincial cabinet dated 22-10-2019 & 

Notification dated 25-11-2019 is enclosed as Annexure A, 
B, C & D).

3. That the appellant being similarly placed, approached 

respondents for allowing/granting the appellant. Health 

Allowance equal to one running basic pay with effect from 

the date of his appointment, vide departmental appeal which 

has not been responded so far despite the lapse of the 

statutory period of ninety days. (Copy of departmental 
appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting 

the appellant. Health Allowance equal to one running basic 

pay with effect from the date of her appointment, is against 
the law, facts and principles of justice on grounds inter-alia 

as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents 

are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance 

with law and rules in violation of Article 4 and 25 of the 

Constitution, as the appellant is exactly performing the 

same duties of teaching/training to the special children 

in the same Institutions and working under the same 

authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial 
Foras which appeals were accepted and even the



judgments have been implemented, thus the same 

point has been decided by various foras, the appellant 
such is also entitled to the same treatment.

D.That not granting the appellant health allowance on the 
analogy of their colleagues cause monetary loss to the 

appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may 
kindly be accepted as prayed for in th^heading of the 

appeal.

Dated: ntPP
Through

VI
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service 

Appeal on the same subject and between the same parties has 

been filed previously or concurrently before this honorable 

Tribunal.

CATE

AFFIDAVIT
I, Nauman Ali Arif Qureshi, Principal (BPS-17), Govt Institute for 

Children with Hearing & Speech Impairments Kohat, do hereby 

solemnly affirm and declare on oath that the contents of this 

Appeal are true and correct to the best of my knowledge and 

belief and nothing has been concealed from^ thjs honorable 

Tribunal. (
ENT
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hi‘ilic Fcclcnil Service Tribunal, lilnmabiul

Appcui.s Nc,..V,5 a, S7.-!. 757 Ip 793. 894 to ‘hX. 918-A, 919 to 
94.1. 99cS (OJ045. 1108 to 1179. 1224 to 1243, 1265 to 1325 2327 

10.2350. 2352 to 236X*Vi236S-A, 2369 to 2443. 2446 to 2484 &
24S7 to 2501. 2508 to 2520(R)CS/20I6 with M.Ps.

n- i

'■■f. <
• /

V
/

iNii.sriK;wifl otIicr.s 

Vcr.sii.s
Secretary, Capital Adminiiilralioii & ncvclopixtcul Division, 

^ Secretary, iMnaiicc Divi.sioii ;.nd ACI>Jh Islaniabad.

Date of Institution ; 04.04.2016. etc. 
Date of hearing : 17.07.2017 
Date of Judgment : 18.07.2017« ;•

*
Before: Syed Rafique Hiissain Shah, and 

Syed Muhamniacl Hamid, Members.

Mr. Muhamniad Anwar Mughal. Advocate for' the 
appellanls. I ' '
Syed • Zil-c-Husnain Kazmi. Assistant Attorney 
Cencral for the respondents with M/s Arshad Anljum 
A.ss..stant Director. CA & DD. Naveed Akhtcr. Seftioa 
Orncer. Finance Division. Azliar Nadeem Avan,. ] 
^ys.si.<;tant Acccnint.*! Officer and Muhainmad Jabbar, ■ 
Senior Auditor. AGBR as D.R;;; ■■ i

\

Present:
\

f

■TUDGMh-.NT
.. .! i
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SYED KAFlOTIi; MU.S.S'AIN ■«;iiam

. 4-

mem HER:. With this ijudgmeni •
we shall decide the above tilled, appeals, 'fhe facts giving ri.sc to the prLnl 
appeals arc that the Prime Minister of Pakistan approved payment'of ulallh 

Allowance to the institutions providiiigj-lcallh Services in tlic year 2 
and the Finance Division issued notification No.2(13)R-2/20l 1-777 mlcd 

X 06.02.2012 for grant of Health Allowance, equal to onel basic pay of, 
running salao' to the health personnel in the employment of FclctM 
Govcrnincnl in BPS Scheme w.e.n 01.01.2012. in addition o the cxii ihigiSf 

• pay and allowances in BPS scheme. Health allowance laid been paid tl:ii,i:;| 
contemporaries of the. appellants in other Government. Hosp tals^inclulling 
PIMS, Fcdcral.Gov,. Polyclinic. CDA. ICT Pakistan Railways a.idTc(K:n.l|fe 

Government Se.-vice.s Ho.spital, kl.-imabad. etc. but it wa.s d sconlinue .MpV^ 
the present appellants vide impugned orders dated 08.08.2014. 21.03.: OIp:-
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fy "

■t iulniiiiislnitivi; cmurol ol’CAnO :iiul. lliurd’oi'C, lliv 
cniiitciiicni or clipliiliiy shall he taken iiiio 
cnnsiUcralioi) in the light iW' status ol each 
ilcparliiieiil or entity separately.

In order to meet the ends of justice, it would he5.
appropriate that-recovery of the Health Allowance already 
paid to the ejnployees is rccovaccl.aflcr a speaking, order litis 
been p.asscd by tlie learned Secretary.- It is expected that the 
Secretary C.ADD shall pass a speaking order preferably within . 
90-dny.^."

■ •!

xxxXXXx.vx

■Jjic Secrcliiry CtA.vilOO tiller pcnittiiig the ivetirt! niul nniirdinn the 
opporluuity of hcaiiiit; m Ihc iiutliorixcd rcprc.scnlalivcs of llic 
pclilioiicrs (iiiiiv tippcHtmls) oii 1 <1.03.2016 pti.s.sod the order doled 
21.03.2016 and declared the CA&DD‘s letter dated 13.03.2016 

allowing HcaUli Allowance lo lliu I)G.SLi ciuployces iiiilawfnl, again::! 
the rules, void ah initio and directed tlvc AGlMl lo recover the said 

< AJlowancc from their salaries in easy installments.

2.
the following prayer: -

i
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:
III this backdrop, the appeHams filed the instant appeal.s with I

t

itt| : <•
“It is, therefore, most respectfully prayed that the

appellant being entitled lo Health Allowance being , 
covered under category of Mcallh Personnel,, the said \ 
order d:itcd ; 21.03.2016 by respondent No.l may 
therefore, be .set a.sidc and it be declared that the aaioii ; , ,
of respondent Mo. 1 in •.vithdrawing the .said allowaiv?^ ; * .’j
.md recovery Ihcrcor from the salaries of appellants, is
m:d.Tnde, illegal, violative of principles pf locu.s j
pocniletUiae, unfair, unjust, unrc.nsonablc, arbitrary.
Ttmcifiil ;iml ciipricious.iind that arc cniiilcd to receive 
the same, from llic date it ha.s been withdrawn and 
slopjjcd from payment."
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j-
learned counsel for the appellants argued -tha die : i

appellants being rcdcral government. Servants under Article 2^0 of 
Cbnstitution of the Islamic Republic of Pakistan. 1973 anc( covered indor^; , 

of Civil Servants Act. 1973 were entitledjto all par tmd:^ 
allowances prescribed by Federal Govcmmc.l Ibr its employee. 
stated that niiancial dirpelive contained in Ministry of Finance O.M.-^ 
^>lo.2(13)R-2/2011 dated 06.02.2012 was unambiguois ^d < lparly.| 
stipulated admissibiliiy hf I Icallh Allowance to all hcaldi person id -iifj 
employment of Federal Govcrnmcnl in UPS Scheme but despite d -!s 
nolinc:.lion of Hie Fiiuinco Oivision. the appellants were deprived of lhci!|:
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DOSE employees without
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■•ippmval oril)c J'li«»c Miiiislcr. (In-oueJ, a ^u,nman-. 
lijrcc l-cdcral Government spccilically moved for
o ■ . Mospitals i.c. Pakistan Institute of Mcdicjil
ScmneesJ.:.G. Polyclinic and Nationallhsti. o'-Mcd.cd

. Jltt: Directorate General of Special Edt 
udncalinnal body, dealt uiili (|,c 
rcliabiliiation of disabled cJiildrcn 
earned out by a muJti.profcs.sional 
doutons. adniiiii;.-irat 
full wiUiin the

I.iutc of Rehabilitation Medicine.
leation & Social Welfare, being 

piocess of education, traitiing and 
and persons with disabilities, which wa.s 
' ‘"Oh,dine teachers, professional.
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Hoo'bJc Supreme Court of Pakistan. ^
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s: We heard tlic Jeamed
counsel for llic parties and perused dierecord.
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. petitioners
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■ a / ^ u.'».10.2015. ;uid I-J.12.2t)Ui •>'licri:iii ihc coiurovcr.sy relaiiiig to HcuUh 
Allowance lias already been resolved; When confruiucd with Ihc said facl, 
ihc rcsponclcnis have ihiled lo deny ilic I'acl. As siicli, the action of the 

respoiidcnis !i|i|»ears to be inconsislcm in the Iiylit of the aroremcnlioiied

!■

»•
^ . .A . j \

liili-

iirh hi
: -ivjudsmcnis on accoum of Anicle 25 of ihc Constitution which guarantees r 

eciual rights,and equal protection of lavv for every citizen. To ensui'c 
unifoniiiiy. rule of consistency must be applied while considering the case

............... ....... i,„ i,„,K..wnl In Ihu
case reported as 1996 SCMK 11S5 lias already held that "rule of good

• governance de,lands that the bcjierns of the said decision be
other civirservanis al.so. who ni;

cxlendei^l to '
ay mil be panics to the litigntion. instead.of/ 

compelling ihetn to approach thc'TribHnal or any^other legal forum. Hc^icc; 

the claim of the appellants is requiredho be decided on the Same analogy A'- 
principle as framed in the eases of Dr^amikh Fiaz Lodhi and others bj/thc^' 

Tribunal vide its judgment dated 05.1 Q.2015. I I.01.20I6 and 14.12.201^. •

Foregoing, in view .and ipllowing the rule of consistency,'tjic i
impugned orders dated ill.03.2010 ami, 25.03.2016 are set asideVitli J
direction to the respondents to continue the Health AllowUhcc already '
graiucd to the appcllant.s .since 2012. t.ml to refund all deduction made in -
compliance win, u.o l.npugnJsI ordcJ whld., a jieriud of .,„e monih iVoni ' 
the date the e.,.y ^
•ippcals hiive neen accepted. iVijsc. fetliions

;v *. ■ I • * « 
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also accepted.
Judgment to apply all iht-liiled appeals inuiatis mutandis.

arc ji

i-i o9.*' f
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Zahid Mehmood etc. (in C.A. 1886/17)
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Mx-s. Syeda Khatoon etc. (in C.A.16B9/17)..
Miss Zubaida Khatoon etc, (in C,A.1-69Q/201,7|.' ..
Mrs. Farida R^fi etc. {in.CJV.'1691/20ip
Badar Munir B'adar etc. .
Azhar Mehmood etc. • (In; .C.A.;I693/20.17)'
Muhammad Daud etc.- (in C;A.1694./2Q17)'..
Shafiqetc. ■ ■(inC.A.l69S./17)-
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Mies Shazia Nazir etc. . (injP.A.1705/2017),:,
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Ms. Nazmin^ etc. ■.
Ma.- Tasnecm Patifna etc> - 
Muhammad Naveed Arif .Khoh^ t i.

(ihC.A.17^/17)' 
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(in.C.A.1786/20i7):' .

(in C.A. 1787/2017)
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(inC.A.1797/17)
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Miss Naa Tahir etc.
Sycd Sxaltan Shah etc.-- ,
Mrs. Sha^a Bibi . ■
IChawar Idrees etc..
Mrs. Naila Iqbal etc.
Arrijad Badshah etc.

.Waris Malik etc. '
Imran-Anwar etc.
Amjad Sqhail etc. ■
Aaif Maaliid etc.
Mrs. Nusrnt Dastagir etc..

. Mukhtar Aljnied etc. • . ■
'Basharat Masih etc.

- Ali Reliman etc.
Munir Ahmed etc,
Muhammad Zardad-etc.
Syed Ash/al Ali etc.
Mrs.'Kausar Ayub etc. . ^
MalilcV/aheedShahzadetc. '
AshrafMashidetc. .■

' Muhammad Ajnial-etci '
Mrs. ShaistaManaair^tc.
Mumtaz. Kussain etc. > . (in C.A.180o/2017) .
Mrs. Sairna Moreen etc.
Raazaq Ahmed etc. /omv!
Muhammad Ayub etc.
B'loz Ahmed etc. • (in C.A..1S09/17.) » . ..• s{:S/^hammad:Afaal-etc. V
Muhammad .laved etc. *1" ’

, . Muhammad Asif etc.- - '
Muhammad Khaliq etc. ■ '

- Nafisa Hanif etc.;. ■ (m C,A. 1814/2017)
Oari Zahid Mehmood ©tta . - . ' -
AMf Amin etc. ........ -
Mri5. veronica etc. '
Qarl Muhammad Siddique etc.

. 5veda Sairna Mask .etc. ■
. Mrs! Hurda Waaeem-etc. ’

• Waliecd ur Rehjnaii etc. ' ■ -
Ms. sairna l>arveen etc, •- - . (m C,A;1822/201-7); ^ ^
Ohulam Rasoot and others -n ■
Tarici R-han etc. ... (in CA.ia24./2017). ,

>-J7ESTED Muisatfar Hussain Rathore etc; 'f 'fetf : : ^
(inC.A.1830/26l7) ..

- (in C.A. 1831/2017) . 
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Shahzad Nasir etc. .
Miss Rubina Aqeel etc.
Irfan Aliitted etc. •.
Kaiiaar Afza etc.-.

, Atif Rashid
Mat. Shamim Althtar etc. 
Babar Mchmodd-efc,
Ihaan Ahmed
Mra. Naghmaha Jabcen etc. 
Qari lWuhanimad'Abbas etc. 
Noureen iCazmi etc, ' ' 
S^iidMasibetc.
Mrs. Uzma Khatopn'ctc', 
Abdul Manaii etc. :

. Haroon Rasheed etc.
Sajid Mchmood etc."

, V 2o®3baft ur .Rehmatt ctc., 
Muhammad SalehjCtc 
Said Rchman etc. . 
Muhammad Ashraf etc; 
Giiftar Ahmed etc. ■ . 
Shahid Rauf etd/ ,
Farrulch Saleetn etd 
Muhammad Irfan etc, 
Muhammad Iqbal etc 
Zia. UUah Asad etc,
Palahat Shahid etc.

- Mrs. Aaghari Bahd etc, 
ZiaAfzaletc. '
Muhammad :Rafaqat-ietc.

• Raflq Masih etc.,
Javed Iqbal etc. ' ,
Muhammad Yameen. etc.
Mst. Ishrat Masood etc.

■ ' Zafax Iqbal Baiwa etc.
Khalil Ahmad Bajwa etc. 
Alam Zeb etc.
Muhammad Iqbal etc. t
TanvBer.Bavvfir;-etf!. . , .V -, '
Ghulam Imran; tiaidcr etc!;, 
Muhammad. .Parid'. etc. *
Chan Mehmood Ssijjad etc. 
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ShaulcatAlietc,. ,
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■•1 A- ■iiMuhammad Attique ur Rehman 

etc.
■ ‘i

(in C.A.811/-2016)

...Respondents(s).

Mr. Sajid Ilyas Bhatti, D,f\.G 
Syed Rifaqat Hussain Shall, AOR 
Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Channa, S.O Fin. 
Mr. Sajid Javed. 'Asstt. Legal Fin.

• Mr. Abdul Razzaq, AAO MEG 
Rawalpindi

■!

Ei

For the Appeliant(s)
(in all cases)

s.
ft.
i 5

5

!)
3I
f.

For the Respondent(s) In-person

For the Respondent(s) ' Mr'. Muhammad Ilyas Lodhi, ASC
Malik Itaat Hussain Awan, ASC

Mr. Muhammad Makhdoom Ali ■
Khan, Sr. ASC
Mr. Sikandar Bashir Mobinand, ASC 

17.01.201,8.

JUDGMENT

, !■;

'!
■i

i;
• i. (mC.A.'216/16)

iiiZ
Amicus Curiae:

'i
fi '

;:l.

Date of Hearing

. ti.d ;;UMAR ATA BANDIAL, J.m By leave of tths Coui:t

01.'4:2016 and 12.12.2017 in. the . ;
I ..1 ;!

gremted: on 23.02.2016 

several connected' appeals before us, . the appeUant Federal
5

f .
ii

challenges the judgments delivered on. commonGovernment

questions, of fact and law by the learned Federal Service Tribunal 

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgm.ents

it
f-;
r-

I■ "J
5 ■

connected, appeals declare :tlie respondent 

institutions functioning under the
inipugned in the

I I’

I;■ employees of different 

Directorate General of Special Education (“DGSE”) to be entitled

: i;
1-:

t

i:
Allowance ' granted by the. Federal ■i;

to payment of Health'

Government vide.its Office Memoranda 

06.2.'20i2. These Memoranda are issued by the Finance Division

dated 04,02.2012 and

Government of Pakistan- pursuant- ta _ . 

■ le Minister under the,.Rules .of ;
(Regulations Wing)

' " approval granted by the Prime 

Business, 1973.. It

Ii
- 1

I'

fi/
would be useful -to , reproduce the twok si

I
ii.
iTi ito.•r:

■fei - '
Its
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memoranda containing the terms- and conditions for the grant of • 

Health Allowance to eligible persons:

- ■- £

I ,■■

iiij

f' c-
“ Government of Pakistan 

Finance Division 
(Regulationswing)

■ . - - Islamabad, the 04ti> Feb.20;12F.No.2(13)R-2/2011 ii

OFFICE MEMORANDUM - i i
t- GRANT QP ADHOC ALLOWANCE EQUAL TO ■

ONE BASIC PAY AT THE INITIAL.'OF THE '
SCALE TO THE HEALTH PERSONNEL I.'V BPS 
SCHEME. '

The undersigned is directed to say that- the 
Ordinance No.VI of 2011 tliat sanctioned the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and aU health personnel - 
have consequently reverted to the BPS scheme. !n order to 
compensate health personnel for the loss of benefits sought under 

■ CSHP -w-hile'preserving their status as Civil Servants, it has been ■ 
decided by the Federal Government to grant- adhoc allowance equal 
to one basic p.ay at the initial of the. scale to the health personnel 
in the .employment of Federal Government, in- BPS scheme, with 

■ effect from- 1=‘ January, 2012-. This wfil be in addition to tlieir 
. existing pay/allowances in BPS Scheme.'

.This.Division’s dMKo.2(13)R-2/2011-698 dated 17* 
November, 2011 may be treated as -vvithdrawn w-eT. 26'. 12.2011.

Sd/-' .
. (M. Munir Sadiq)

Deputjr-Secretary (R-I)”

r; subject:
1

i:. ■ f

f

I

■ i

i
I

■ li - i:i

■ I . I2.
■ il!

iri if. ip
■ iii.

***. ■ is.'
“Government of Paldstan. ,

- Finance Division 
(Regulations Wing) .

:■! ■

Islamabad, the 06* February,2bi2. P'.NO.2{13jR-2/.2011-777 1-1 .

IOFFICE MEMORANDUM I-
GRANT OF ADHOC ALLOWANCE ..EQUAL TO ONE.

.'. basic PAY OF.RUNNING SALARY TO THE HEALTH '
, PERSONNEL IN BPS SCHEME.. .

. . In continuation, of Finance; Division’s p.M.
No.F.2{13)R-2/2011, dated 4.'2'.2012, it has been decided by ths 
Federal Government to etaht benefit of one basic pay of running 
salary as Heallh Allowance to the health nersonnel in the '. 
employment of Federal Goveminenf, in BPS scheme, with effect 

. ■ ■ from 1^‘ January, 2012. This will be in addition to their existing . 
allowances in BPS Scheme. Also grant of stipend amounting to 
Rs.50,000 per rhonth to the postgraduate residents and Rs.24,pp0 
per m.onth for House ■. Officers respectively w-.e.f. 1.7.2011. will 
continue. • ...

.Subject:-

'.f;
■ii
■i

■#

1
■ ■§

i
Sd/- ■

(Manzoor Ali Khan)
Sr. Joint Secretary (Regulations)”

' '(emphasis supplied]-:

.-'Learned .Deputy Attorney General has contended 

that the Health Allowance .granted by the Federal’Government is 

available to health pers.omiel in the employment of . the Federal 

Government in. the BPS scheme at three hospitals established in

t'*

■ I .. 2.

.. Senicr Court 
'Supreme Court of Pakishm
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V

Islamabad, namely,. Pakistan Institute, of Medical Sciences 

(“PIMS"); Federal. Government Polyclinic .(“FGP”) and .National 

Institution of Rehabilitation Medicines' (“NIRM”). .The employees

■ at these hospitals do not have a career structure in place after 

. . the Career Structure-for-..Health Personnel Scheme 'Ordinance,

2011 (“Ordinance”) lapsed on 26^1.2011. The Health.Allowance'. 

was accordingly granted.by the. Federal Government as. a form of/.

■ compensation. It is clear from the two memoranda dated . . ' . 

' 04.2.20.12. and 06.2.2012• reproduced above, that ttie Health

'Allowance' is granted 'to “health personnel”. ' However, the 

composition of the. category of employees that are eligible for the 

benefit has not been provided.therein. The respondents 'who are 

• several hundred in' number, are unrepresented, by counsel. In'■ 

view of the fact that a.large number of employees are affected by'

• the instant controversy,, the Court has sought assistmice from 

Mr. -Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Silcandar 

. Bashir Mohmand, ASC as -amicus curiae, in the ' matter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions 

before the Court that highlighted important facts - and-r ,

' ' ' documents ..on .record' which simplified the- controversy 

appi'eciably.

■1 r

w

K
■ i:

.d l!t
.f* ,

i' i1.:
5!
!■

!l
i' - . ii! :■ii
i • - !;i

i;i:
ii ' .

■ il;!
H

i-
r •

3
1!
'!iI
0
i;

•

f

I'J

:' ■

, It transpires that an Office - Memorandum' dated3- iii 'ii;
iil ■27.03.2012 by the Finance Division (Regula.tioris Wing) ,clarifies

the above mentioned

-e
, " ' ii

1that-the term “health personnel” used in 

memoranda bears the meaning given to,'that Expression in
P -
iii-\
fii.1:5

Section 2(b) of the Ordinance. This definition'refers to tlie- 

-contents of Schedule-T to the Ordinance, which.f^pecifies the 

- service providers who qualify as health personnel. A perusal of 

Scheduled .shows that-five, categories of service 'providers sxe

"ii
t.

3

1

I
i?

I?
jyas» ■I

iii:i.SonlprUi'^iA///........
GupremsCo'urtC: rs/.iS:-;:! 
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5classified as health personnel, nainely:.Doctors, Allied, Nurses, 

Paramedics' and Support. The seindees . specified under the 

categories- of Paramedics■' and; Support. include Teachers, 

Audiovisual Operators, Technicians, Librarians, etc.'. ■,

■The- administrative Ministry for 

■ iiistitutions of ' the, ■ Federal Government' at Islamabad is the 

Ministry of Capital Administration and Development Division 

(“CADD”). It is an. admitted fact that vide order dated •

■ 13.03.2013,the Ministry of CADD granted the I-Iealth AHoivance

to the employees nf the DGSE ^d its alhed special .education 

centers/ institutions including National Trust for the Disabled 

(“NTD”) and the National Council- for Rehabilitation of Disabled

(“NCRDP’’)A . The . respondents . were ' thereby , 

.aclmowledged. as beneficiaries- of the said grant' and .were paid 

the Health Allowance with effect from 0l.l-.2012 until . ■ 

. ' 27.10.2014, when the Finance Division,informed the Accountant

il:1

• i! •a
'4 I

. ■ gthe healtii4. . ■ s.-

■ I.

i!
(■

I
!

1-;
.■ ■

5 t
iI:I'-

Ji
li

. I
IPersons

::
1

c.
I• #•

•'51IGeneral PaMstan Revenue (“AGPR”) that only health- personnel

' working in Federal' Government hospitals and clinics

the -Healtii Allowance'.- -.The AGPR

■ ■; I
were . .

S■a Ii;. . qualified . to receive

pondingly instructed the. DGSE to stop payment of the 

said allowance to-its employees, as no budget-allocation for :the 

said emolument,had been rnade in the financial year 2014-15..

The discontinuation of their Health Allowance was

■l;-.

I ■
corres

I

I'-j-'f?
!■

!!
t:5.

tal<en to the..Islamabad High Court-by some of'the respondents. 

Vide order dated 17.9.2015, the leamed. High Court referred the;., 

■ dispute to the Secretary; CADD for passing- a speaking order ;

and till-, then restrained recovery of past pai^ments of

-I

il

I- thereon;

the Health Allowance from the affected employees' of DGSE and
i

Iallied centers.- The Secretary .CADD heard the parties and by
-Ji
IIai;p!

li-ptate' ■Senior
Supreme CoUi^Pakislan

Islamabad. ,
'I. '1

1
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!;r

order dated 21.3.2016 ' rejected the entitlement of .the 

respondents to receive the said alldv/ance. The principal ground 

of his decision is that employees' of the' DGSE were engaged in 

die process of education, training, and rehabilitation of disabled 

children and therefore did not .fall within the ambit of a .health 

organization. The respondents successfully challenged the said 

order before'the learned Federal Seiwice Tribunal which has, ; 

inter alia, by the impugned judgment dated' 18.07.2017 declared 

that the respondents are entitled to- the grant of .Health 

Allowance. ' . ,

[i

i;
V

(
■I'

% . ta

Learned' Deputy .'Attorney General has contended-' . 

' ■ that after the. lapse of the Ordinance that had provided a career

stinicture for the doctors, nurses and paramedics working in 

PIMS, FGP and NIRM, the Health Alldwance was grated by the 

Federal Government as compensation to the said health,

however, unable., to., show: any' 

direction issued, by tile Ministry of CADD. or

. 6.
11
ii

."■1 . . iI
< I■s • il

I ■

!- ■Ipersonnel, 

contemporaneous 

the Ministry' of Finance that restricted the grant of the. Health .

the claimed employees of the three hospitals

He - was >

?

Allowande to

specified by him. As already noted above, the definition, of health

Ministry ' of. '. Finance Office

t;
1'

■ personnel provided . in 

Memorandum dated 27.3.2012 is wide in scope'.and therefore. ' ,

the

I

unhelpful to his plea.

We have

lii
I?

examined the definition ' of. “health7.
personnel”, adopted by said memorandum dated 27.3.2D12 from 

Section 2(b) of the Ordinance which is to the following effect:
il■}

■1^ ■“b) "health personnel” means a person who, holds a post in any 
■ institute or. organization delivering services in the health 

sector and included in Schedule-:!, but does not include: . ' 
whois on deputation to the Federal

I-* f

1 I

/ i) -a. person
• Government from any Province or other authority;.

.. ■ i;b .
!!' ■

'i

ISenior Court .Ass^ci-ajs^ 
■Supreme C-5;,id O'? feia^far; ■ ijiii



• •

ii):a person who..is employed on contract, or on. work 
■ ■charged basis or who is paid from contingencies.” iii
It is noted, that the: forfegoing definition of he^th a8. ■ r!

i '

.personnel covers-persons holding posts in any'instituite or

the- health sector thatorganisation who are delivering services in

■included in Scheduled to the Ordinance. Learned Deputy • !;1.
are-

Attorney General was unable do distinguish the respondents,

d. allied institutions/centers,. i-who are employees of the DGSE an

' NCRDP. and NTD,' from the paramedic and support staff

health ' personnel according- to

!!!
« . i-: i;!positions that qualify 

Schedule-i to the .Ordinance. It is not denied by the appellant.

lias il! ■ K
i-i.

1
^ .Ti

I- ■and rehabilitation of disabled personsthat education,. training

services provided in the ..health-sector. These services fall 

within' tl-ie terms of Schedule-i .to. the Ordinance ■ and therefore

I .

.. :are
■I--

.the providers thereof qualify as health personnel.

Accordingly, not only do the respondents faH within'

in terms of Finance Division

Mernoranda dated 06.2.2012 and 27.3.2012, elig.-d)le for grant of

tl'ie Health Allowance but

■ admitted by both the Ministry of 'GADD and Ministry of Finance.

. In tlris respect the. aforementioned letter dated 13.3.2013 issued 

by. the Ministiy of CADD is. referred.- Also the affidavit of. the

of PaMstan filed - in ^the- 

. to that' Court’s order- dated

fi1 - .
9.

the categoiy of persons who are, in

their entitlement has' in fact been

;i ■

.

%
'■

Government liSecretaiy Finance,
iii ■Islamabad High- Court .pursuant 

20.3.2015 passed in.,Writ Petition No. 4007 of 2014, specifically I.: ■■I'"I' - .1. 
■

records that the proposal approved by the Prime Miiuster vide 

dated 25.1.2012- did not restrict admissibilily of the 

'the persomiel .of the .three hospitals

I ■'
Summaiy I

IHealth Allowance to
. ■ 1;the. learned DAG). For that reason'the -Finance(identified by

1
I

■ i
■ f

. Seitior Court 
Supreme Couri ov ksms'en.

t ■
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• ■

(
- Division Memoranda dated 04.2.2012 arid 6.2.2012 made the.

allowance- available to .all health personnel employed by the

Federal Government in tlie BPS;Scheme. ■

As’ a result, the said allowance was paid to the 

health'personnel of the DGSE and its ^ed institutions until;

27.10.2014. when the Finance Division instructed the AGPR to 

'. confine the grant of the allowance to employees of Federal

■ ‘ Government hospitals and clinics. This instruction represents , 

merely a change of opinion which is not occasioned by an. '■

amendment in the terms- of eligibility for the Health Allowance. 

Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and 

27.3.2012- issued by the Finance - Division, Government of 

Pakistan still'hold'the field in their origMal terms, tliere is no ■ ’ 

merit in the objection: by '.the learned DAG to' the entitlement of 

the respondents to claim and receive the Health Allowance.

As a secondary and also tenuous argument, learned 

Deputy Attorney General contended that the Health Allowance is

. granted under executive, fiat .Without any stamtory-backing.

therefore the same can' be.withdrawn by the Federal Government 

at any time.. That is clearly a flawed contention.. It is admitted 

grant of the Health Allowance and the terms of - eligibility to 

receive the'.same were determined by the competent authority, ■ • 

Ministry of Finance in accordance witli Rules of Business of the - 

Federal Government. The, original-terms of the said lawful grant 

still ho.ld the field. These were acted upon-and payment-of the - 

Health AUoWance to the respondents has conferred- a vested •
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ight upon. them. In such circumstances, , the executive is barred •n
■iby the rule of locus poenitentiae fTom unilaterally resciiiding and

..Reference is made ..

■ ■ Ilf

retrieving the benefit availed by its recipients :i?i. ■ ii
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to Pakistan, through the Secretary, Ministry of Finance vs. .
.

Mtihammad Himavatullah Farukhi (PLD 1969 SC 407) and 

The Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 SC
o' “

iit

. 207). Therefore without a change of the terms of eligibility, for. 

the 'Health Allowance even the prospective exclusion of the 

respondents from receipt of the benefit shall constitute arbitraiy ■ 

and unlawful action. ' ' • ,

I

ft

In the circurastahees, we do not .find,any .error or 

defect in the impugned judgments' of the learned Federal Service, 

Tribunal,’ dated ' 05.10.2015, . 11.1.2,016' and 18.7.2017. 

Consequently, these appeals, are dismissed and the entitlement 

of employees of the DGSE, alhed institutions/centers, NCRDP 

and' NTD to-;receiye the ' Health . Allowance. is affinri'ed.
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GOVERNMENT OF KHYBER PAKHTXJNKHWA 
ESTABLISHMENT AND ADMN: DEPARTMENT 

( CABINET WING ) 
No.SOCtEfi6AD)9-24/2019

DatedJ^shawar the 28“> Qctobjcr
■

» ••'
0 ■

N'1 4 '
U To,

TIic Secretary to Gon. of Khybcr Pakhtur.khwa 
Zakot, Ushr, Social Welfare, Special Education &• vto 
Department.

SUBJECT: DECISION OF THE 
naxKn 22.10.2019.

1 ,.n directed to fomard herewith d„. 
mceunp of Provincial Cabinet held on 22.10.2019 undi.r 
Chief Minister, Kltybcr Pakhlunklwa lor implernentaaon.

\

cabinetmnrryrnJG OF PROVl^i^

PAKHTUNKHWA ------ ------------- -----------

employees of special 
government of KHYBER

!

v|//

Decision of the Cabinet:
Cabinet approved Health Allowance to the devolved employees of 

I Special Education Institutions at the rate of one running, basic pay.

Zakat. Ushr. Social Welfare. Special Education & 
Women Empowerment_______________ —--------

I
The

!'Implementing Department:
. •'/

I am
decision as required under 
Rules of Ebusiness. 1985 may 
Cabinet Section. Administration Department.

•*

2.
kindly be furnished on top

1 •

Yours^ithTuUy, - ,:';5

'^(TAd-MXJSAMMAD) 
SECTION OFFICER (CABINET) :

RNDST.no fe. date even.
Copy lo:-

1.
2.I
,'1. PA to

TToFFICER (CABINET)S

*
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BETTER COPY OF THE PAGE NO:29iiM.

GOVERNMENT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-ll)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil 
Appeal No. 811/2018 titled "Muhammad Atique Ur Rehman &. others Vs Federal 
Govt of Pakistan & others etc" the Government of Khyber Pakhtunkhwa 
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of 
one running basic pay to the devolved employees working in the Special 
Education Institutions from the date of their devolution to Provincial Govt of 
Khyber Pakhtunkhwa.

■ ■

The above said allowance will be admissible only to the employees of 
Special Education Institutions of Khyber Pakhtunkhwa' devolved under 18*^ 

Constitutional Amendment.

2.

Secretary to Govt of Khyber Pakhtunkhwa 
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to thef

1. Accountant General, Khyber Pakhtunkhwa Peshawar
2. Principal Secretary to chief Minister Khyber Pakhtunkhwa.
3. Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
4. Secretary to Social Welfare, Social education & Women Empowerment 

Deptt.
5. Director FMIU Finance Department Khyber Pakhtunkhwa.
6. PS to Minister Finance Khyber Pakhtunkhwa
7. PS to Secretary Finance Department Khyber Pakhtunkhwa
8. PS to Special Secretary Finance department Khyber Pakhtunkhwa
9. PA to Additional Secretary (Regulations) Finance Department
10. Master File

i
Section Officer 
Finance Department (SR-II)
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0OFFICE OF THE PRINCIPAL 

GOVERNMENT INSTITUTE FOR CHILDREN 
WITH HEARING & SPEECH IMPAIRMENTS, KOHAT

/

Nn SW/GICHI/KT/f S '

To
. The District Officer,

Social Welfare, SE&WED,

. Kohat
THROUGH PROPER CHANNEL. APPEAL FOR THE GRANT OF HEALTH ALLOWANCE.Subject:

Respectfully submitted-
That I am serving under your kind control in the Special Education Institution and 

teaching/providing special education training to special children. It is pertinent to mention that after 

eighteenth constifutiofial amendment the employees of Directorate General Special Education of the 

Federal Govt; department, have been transferred/devolved to the. provincial Govt; Special Education 

and such, devolved employees though serving under the same department of the Govt; of Khyber 

Pakhtunkhwa, are allowed/granted Health Allowance equal to one running basic pay w.e.f.1.1.2012 

which has also been.endorsed by the honorable Federal Service Tribunal as well as the honorable 

Supreme Court vide its Judgments in Civil Appeal No. 811/2016, also approved by the provincial 

cabinet on 22-10-2019 and also implemented.

Since the employees of devolved Institutions and l am performing the same duties in 

Institutions, same department, having the same job description and cause, being 

teaching/providing special education training to special children, therefore I could , not. be treated 

discriminately more particularly with respect to my colleagues and that too under the same 

administrative control. It is worth to mention that the employees of devolved Institutions have been' 

allowed health Allowance since 01-01-2012 and even after the payment of arrears the same has

. the same

been merged in their basic pays. .
It is therefore requested that I may kindly be-allowed/granted Health Allowance 

equivalent to one running basic pay w.e.f. 01-01-2012 on the analogy of the employees of Special 

Education Institutions of Khyber Pakhtunkhwa with all back benefits.

Dated:- \ R -

1-^
principal • 
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‘VERSUS 

& others

1^ f*r»ere^y agpoifiE eoriitii-yK,

Fmzml Shmh M<mmmn^ Advocate Supreme Court:
ap^ef pifesci.irp ifte a&©wfoeiidofi®cl mmrnf snd lo wf-Mi^w &r mrnptomls^ the 
sale nrtsjtter pf submit tp girbltra’tipn any Plffpre.np^e'S pr ei#pwi© ihiif ghfifl ^m|p m m i^r,r|ef rcteilng ip -me said matter and to ^ney
grant recpipte tterpferq and tp dp. pii mh& ac® and livings wWch m|y be
SS^matlpf^ dPrtP fcr tl1.«^p.fPgtoSS and thp course of the prosecutfon of the

Respohdentfsj•"?•• --*•■— ••■r’f • ••■•■• ••♦.ft. p »•■*■* s HKTrn 9 w

h

T&xiraft a-nd s%n Rfe ai ncjcessary pfeadfnfi, a&pijtafPons. ofejestipns. . 
nfiidawfis, pjr plnpr dPc.M!inpnis

I,

#s shall be deemed necessary a.nd 
advisable tor mm prosecution of the said matter at pH to stages.

2: TP any-PthPf Lpgai .PraeiltiPher, liutoorisfing Hm to pKercise-ihe
pnwef as ^©nfertod: on ihe yndersfgned Advpcaie. wherever he 
thlnk:ftttp.dO:Sip.

may

^ ^ AMD ,1 heresy agree to ratify whatever the Advpcate pr his syb^ityte mmi m 
m the a&pve rtlattef. Malso hereby agree npt tP .hpl'd the AdVdeaie

■ §ilIili=i=^
hiaiien Received’ by rrie 63*1

d f h is

Id
frp.m fh© .aepve

I

Acctmo m;
!

ir'r.

i
Faial Sham Mohmamp 
Advocatie, f

Coufrt'OF’ Pakistam.

WITHHLVUfiCHSfEEffl IMPAIRMENTS,KOHAT

A^kui^h AA “ •
i
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^liMfcsJaailafMhirnohmarsh^^


