‘,

M

?6

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 605/2019

Date of institution ... 09.05.20219

Muhammad Abbas, Ex-Village Secretary (BPS-07), O/O Assistant
Director Local Government and Rural Development, Mardan.

VERSUS

The Government of Khyber Pakhtunkhwa through Secretary Local
Government Election & Rural Development Department, Peshawar
and four others.

ORDER -
12.04.2022

Mr. Noor Muhammad KhattAak, Advocate, for the abpevllant

" present. Mr. Wilayat Shah,. Superviéor-él'ongwith Mr. Ri‘az Ahmed .
| Paindakhel, Assistant Advocate General for official resb.ondents No. 1
to 4‘pfesent. Private respondent NQ. 5 alongwith clerk of his coUnseI

present.

Learned counsel for the appellant stated at the bar ,tAhat, the ,
grievance of the appellant has beeh redressed, therefore, He "wAant's ,
to withdraw the instant appeal. In this respect, learned counsel for

ghe appellant subAmitted an application, which is:placed on fiie.

In view of the above, the appeal in hand stands dismissed as
" withdrawn. Parties are left to bear their own costs. File be consigned

" to the record room.

' ANNOUNCED
112.04.2022.

-

(MIAN MUHAMMAD) ~ (SALAH-UD-DIN)
-~ MEMBER (EXECUTIVE) - MEMBER (JUDICIAL)



13.04.2021" Due t démise of Hon'able Chairman, the Tribunal is
- defunct, therefore, the case is adjourned to 28.07.2021 for the

same.

28'07'2021. - None for the appellant and Mr. Muhammad Adeel Butt,

Learned Additional Advocate General for respondents present,

N Due to general strike of the Peshawar Bar Associ_atioh, .

the case is adjourned to 17.12.2021 for the same before DB

(Rozin’a Reh'man) o Chafrman.
Member (Judicial) ‘
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. 26.11.2020

01.01.2021

a.

Counsel for the appellant and Zara Tajwar, DDA
alongwith  Wilayat Shah, Supervisor for the of.ﬁcial.
respondents and private respondent No. 5 in person
present.

On 09.08.2019 Mr. Zeeshan Ahmad son of Zahir Shah

‘was impleaded as respondent No. 5, however, the order

lacked directions, to the office for formal endorsement of
the added respondent in the memorandum of appeal. The
name of said respondent is not added in the panel of
respondents till date. The office is, therefore, required to
include the name of Zeeshan Ahmad son of Zahir Shah
R/O Mohallah Zamin Abad, Mardan as respondent No. 5

with red ink in the memorandum of appeal.

To come up for arguments on 01.01.2021  before the
s

D.B. g

\

(Mian -Muhamma Chairman

Member(E)

Due to summer vacation, case is adjourned to
13.04.2021 for the same as before.
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31.03.2020 Due to public holldays on account of Cov1d 19 the case -

is adjourned To come. up for the same ori 22 06. 2020 before

D.B.
22.06.2020" Due to public holiday on account of COVID-19
| the case is adjourned for the same on 09.09.2020 before
D.B.
09.09.2020 Mr. Afrasyab Wazir, Advocate for appellant is present.

Mr. Usman Gham District Attorney alongwith representative
. of the department Mr. Walayat Shah, Superwsor are also

present. ! ,
According to the learned counsel his senior ‘namely Mr.
Noor Muhammad Khattak, fAdvocate is busy in the Hon'ble
Peshawar High Court, Peshawar therefore, he requested for
adjournment. Request is acceded to, the appeal is adjourned
to 26.11.2

. File to come up for arguments before D.B.

(Mian Muhammad) (Muhammad Ja an)
Member (Executive) - Membe‘r (Judicial)




22.01.2620 Due to ge;;;rgl strike on the call of the Khyber Pakhtunkhwa-
. B.ar Council, learned counsel for the appellant is not available
" today. Mr. Usman Ghani learned District Attorney for the
respondents present. Adjourned to 07.02.2020 for fi;rther
proceedings/arguments before D.B. o
(Hﬁ%}hah) (M. Amimi) (’ |
Member _ _ Member

07.02.2020 Appellant in person present. Mr. Kabir Ullah'Khattak

learned Additional Advocate General alongwith Wala’y.at Shah FUR I

Suﬁervisor for respondents present.. Appellant submitted - ¢

application for adjournment. Adjourn. To come up for further

proceedings/arguments on 11.03.2020 before D.B.

o
ber ’ . Member

o 1.03.2020 Appellant in person present. Mr. Zia Ullah learned

Deputy District, Attorney for official respondent present.

Private respondent with counsel present. Argumeﬁt's of = i

learned DDA and learned counsel for prfvate respﬁo‘nde‘nt B
heard. Learned counsel for the appellant not available. It
“appears that the appellant secured ad-interim relief from
this Tribunal but is now shying away to argue the presént'
case. In the circumstances of the case, thé ad-interim'relief
granted to the appellant is not extended any further and
deemed vacated. Adjourn. To icome up for argumeﬁts on

31.03.2020 before D.B.

A O

Member . Member




24.11.2019 Appellant in person present. Mr. Kabirullah Khétl;ak,
Additional Advocate General alongwith- Mr. Muhém'mad
Imran, Village Secretary for respondents no. 1 to 4 and
private respondent no.5 with counsel present. Appellé)_nt
seeks adjournment as his counsel is not available today.
Adjourned but as a last chance. To come up. “or
arguments on 10.12.2019 before D.B.‘

Member Member .‘

10.12.2019 ' Appellant in person and Mr. Kabi;ullza:h Khattak,
Additional AG alongwith Mr. Wiiayat Shah, Supe'i'visp'.r for oﬁiéial .
respondents present. |

‘ Due to general strike of Khyber Pakhtﬁnkhwa Bar
Council learned counsel for the aﬂppellant is not available today."

Adjourned to 03.01.2020 for arguments before D B.

(Ahm?fgssan) : (M. Aﬂéﬂan Kundi)
Mermber

Member

03.01.2020 } Junior to counsel for the appellant present. Mr.
| Usman Ghani learned District; Attorney for the
respondents present. Learned cour;sel'for the éppellam
seeks adjournment. Adjourned.’ To "come ;i;p‘“fOr

argiments on 22.01.2020 before D.B. -

AT -~

(Hussain Shah) (M. Amin Khan K‘u‘ndi—.)

Member - Member .
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11 15 2019 | "’t‘é‘dﬁ‘s%r‘ df‘ t‘h“é aﬁb‘éﬁa““’aﬁa M Risz AhfﬁEd Patndékh‘éﬂ g
Asistdgetiog dlungithumy. voalipsedhtts supeensendedt fopupecd.
respondants.-aresent, . mamed eounsel. for..the, appellant,,seeks - . l |

| ! | adjlournment Adjourned t0 21.11.2019 for arguments before D. B. .
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©21.14.2019 llh‘nlor ‘fo counsel for the appellant present ME’ Z|a Ullah\ |
Iearnédoﬁl@puty District Attorney alongwith Mr. Asad Al han
\[;lscsége VC-‘“L?". for the respondents present. Junior to counsel for
the appellant seeks adjournment as senior counsel for the

appellant is not avallable Adjourned To come up for arguments

ity ,;-&. .y N - -.'.J B n.\
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30.08.2019 - - Junior to counsel for the appellant presént. Mr Usman
Ghani learned District Attorney for the respo.n(-ié:nt' prelsentz.'_
Junior to counsel for the appellant seéks adjdi;rnfhent- :as
senior counsel for the appellant is nbt in :;attendar,xce-. .~
Adjourned. To come up for arguments on 16,10.,2019 before
D.B |
L

(Hussain Shah) (M. Amin Khan Kundi) -
Member Member

#

16.10.2019  Counsel for the appellant present. Mr. Ziaullah, DDA |

06.11.2019

alongwith Mr. Wilayat Shah, Supervisor for r{ésponvdénts
present. Learned counsel for the ap’pellént seeks
adjournment. Adjourned. To come up for arguments on

06.11.2019 before D.B. . p

Member Member -

Learned cdunsel for the appellant present. Mr. 'Zia‘ Ul:lah
" learned Deputy District Attorney alongwith Muhammad Imrari
Secxfeta}'y V.C present. Learned counsel for the appgiilant seeks.
adjournment. Since interim relief was granted in the i)l‘gsent'
case, adjourned for a short date. To come up for argjunﬂents on‘

© 11.11.2019 before D.B. | .

" Member - B ;;énlber o



09.08.2019

Leamed counsel for the appellant and Mr Zia .Ullah learried
Deputy District Attorney present. Learned counsel for the appellant
submitted rejoinder. Application for 1mp1eadment of Zeeshan

Ahmad Son of Zahir Shah is already available on file and learned

" counsel Mr. Khalid Rehman representing him, present and stated

that the applicant Zeeshan Ahmad has already been recommended

- for selection/appointment against the post of Villége Council

""Secretary Mardan Khas-II therefore he isva: nécessary party in the -

present service appeal. Lear‘nedv counsel for the appellant and learned

DDA showed their no objection if the said application is allowed.

In view of submission of learned counsel for the applicant and no
objection from other side, the applieation is accepted“and Zeeshan
Ahmad son of Zahir Shah is impleaded in the present service appeal
as private reépondent No.5. To come up for reply of private

respondent No.5 and arguments on 28.06.2019before D.I:,B

Status-quo to. the extent of 3{;?3; filling up the post of

. Village/Neighborhood Coyncil‘Secretary Mardan Khas-II is granted

26.08.2019

granted till the date fixed.’

till the date fixed. - ‘
o4
NA~ .

Member A o - Member

Clerk to counsel for the appel-lant present. Addl: AG

alongwith  Mr. Wilayat Shal},v Supervisor for official
respondents and private respondent no. -5 .in.'person present.
Appellant seeks adjournment due to general strike on. the call of

Peshawar Bar Association. Ad JOUI’I] To come up for arguments

on 30.08.2019 before D. B

Status-quo to the extent of ﬁllmg up the post of

Village/Neighborhood Councﬂ Secretary Mardan Khas-II is

‘ &%

- ,
Member ~ Member
o
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15.07.2019 . Appellant in person and Mr. Muhammad Riaz Khan

learned Assistant Advocate General alongwith Wilayat Shah

FAYCIRS . e ’l‘,f':‘l‘- .
Appellant with counsel present. Mr. Kabirullah

Khattak learned Additional Advocate General alongwith
Mr. Waliyat Shah Supervisor for the respondents preseﬁt
and seeks time to file written reply/comments. To come up
for written reply/comments on 15.07.2019 before S.B.
Status-quo to the extent of the post of the appellant

Mar Khas-Il is granted till further orders

Member -

Paindakhel, Asstt. AG alongwith Wilayat Shah, Supervisor

for the respondents present.

Reply on behalf of the respondents has been
submitted. The same is placed on record. To come up for
arguments on 30.07.2019 before the D.B. The appellant
may submit rejoinder, within a fortnight, if so adviseg,

Chairman\ \ )

L iadE

Appellant with counsel and Mr. Riaz Khan Paindakheil

Supervisor present. Learned counselfor the appellant seeks
adjournment. Adjourned by way of last chance. To come up

for arguinents on 09.08.2019 before DB.
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%rv1ce Appeal No. 605/2019

Q
17.06.2019

Appellant alongwnh his counsel and Mr. Riaz Ahmad Paindakheil, Assistant A!
alongwith Mr. Waliyat Shah, Supervision for the respondents present.

The present appeal was earlier admitted vide order sheet dated 21.05.2019 and was fixed
for written reply/comments as well as notice was issued to the respondents on application for

interim relief for 18.07.2019. However, learned counsel for the appellant submitted application

 for earlier hearing before hon’ble Chairman of this Tribunal on 28.05.2019. The épplication

was accepted and the case was fixed for 17.06.2019 and notice was also issued to the

- concerned. Today learned counsel for the appellant contended that aﬁﬁm the appellant was

appointed as Village/Neighborhood Council Secretary (BPS-7) vide order dated 23.02.2016 in
Local Government Department. It was furtherfcontended that the appellant joined Abdul Wali
Khan University Mardan as Computer ‘Operato'r and the appointment of the appellant in Abduiu )
Wali Khan University Mardan was declared as illegal vide order dated 29.06.2018 and

accordingly his services were terminated. Learned counsel for the appellant further contended

-that now the appellant has applied to his parent department to join the same on the basis of

right of lien. It was further contended that the respondent-department has made advertisement
for the post of Village/Neighborhood Council Secretary (BPS-7) through test and interview. It
was further contended that if the post of the appellant is filled up by the respondent-department
through fresh appointment then the present service appeal of the appellant will be become
infructuous and requested that the status-quo to the extent of the post of Village/Neighborhood
Council Secretary (BPS-7) Union Council Mardan Khas-II may be granted.

On the other hand, learned Assistant Advocate General for the respondents opposed the
contention of learned counsel for the appellart and contended that the appellant is not entitled

for sought of status-quo. He has got no locu standi.

Perusal of the record reveals that earlier appellant was appointed as Village/Neighborhood

Council Secretary (BPS-7) in Local Government Department vide order dated 23.02.2016.

However he joined Abdul Wali Khan University Mardan as Computer Operator and later on
his appointment in the said Abdul Wali Khan University Mardan was declared as illegal vide
order dated 29.06.2018. Now the appellant has filed the service appeal to rejoin his parent
department on the basis of his reserved right of lien. Admittedly, if the post of the appellant is
filled up through fresh appointment than the present appeal of the appellant will be become
infructuous therefore, status-quo to the extent of the post of the appellant regarding ae-
Village/Neighborhood Council Secretary (BPS-7) Mardan Khas-II is granted till further orders.
However, the 'respondent-départment is at liberty to fill up the posts of other
Village/Neighborhood Council Secretary beside the post of the appellani. Case to come up for
written reply/comments on 01.07.2019 before S.B. | | ;
. 0111
(Muhammad Amin Khan Kundi)
Member
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21.05.2019. Learned Sounsel for the: appellant present. Preliminary arguments"
heard.

The appellant .was initially appointed as Village/Neighborhood
Council Secretary vide order dated 23.02.2016. The appellant however
joined Abdul Wali Khan University as Computer Operator. The
appointment of the appellant at Abdul Wali Khan University was
declared illegal vide order dated 26.06.2018 and accordingly his
services stood terminated. The appellant has filed the preeent service
appeal for the issuance of directions to the respondents to allow the

: appellant to rejoin his service as Village Secretary

~ The appellant has not been able so far to substantiate the fact that
while performing his dutie:ses Village Secretary, he applied to Abdul
Wali Khan University Mardan through proper channel. |

However in the interest of justice, the present service appeal is
admitted for regular hearing subject to all the legél objections. The
appellant is directed to deposit security and process fee within 10 days.
Thereafter, notices be issued to -fhe respondénts for ‘.w‘ritteln
reply/comments. To come up for written reply/comments on. 18.07.2019

before S.B.

Annexed with the memorandum of appeal is an application for

interim relief. Notice of the same be also issue& to the respondents for

the date fixed.

Member
\
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Form- A

Uppn query by this Tribunal as to whether the appellant
‘while performing his duties as Village Secretary applied for
the. post of Computer Operator at Abdul bWali Khan
University Mardan tthugH proper channel or otherwise.
Learrled counsel for tﬂe appellant seeks adjournméﬁt. to

furnigh copy of the application of the appellant to the Abdul

Wali

preliminary hearing on 21.05.2019 before S.B.

FORM OF ORDER SHEET
Court of
Case No. 605/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 09/05/2019 The appeal of Mr. I\I/Iuhammad Abbas presented today by Mr. Noor
: - | Muhammad Khattak Advo:cate may be entered in the Institution Register
and put'up to the Worthy Qhairman for prop ) order please.
RE%Sﬁ 7 qs{ 19
2- {o {ég ho( " This case is entrusted to S. Bench for pfetiminary hearing to be
put up there on '2-0) QSJ/ g '
!
05.2019 Leained counsel for the appellant present.

Khan University Mardan. Adjourn. To come up for

Member
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEALhux_éégii;jzo19

GOVT: OF KP

MUHAMMAD ABBAS VS
INDEX
S.NO. DOCUMENTS ANNEXURE - PAGE
1 |Memoofappeal | e 1- 4,
N - 2 | Stay application cerarrraeens 5.
~ 3. | Appointment order A 6- 8.
4. | Medical salary slip B 9.
5. [NOC c 10.
6. | Service certificate D 11.
7. | Appointment order E 12.
8 E:ratirﬁfagport and medical F&G 13 217
9. | Notification H 22.
10. | Departmental appeal I 23.
Vakalatnama = | e " 24,

THROUGH:

e

Flat No. 3, Upper Floor,
Islamia Club Building,
Khyber Bazar, Peshawar
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— “ BEFORE THE KHYB_ELR“ PAKHTQNKHWA SERVICE TRIBUNAL
PESHAWAR

Sdrvhor Pakhtukhiwa
service Tribunal

APPEALNO,__ 505 j2019, . U2

Mr. Muhammad Abbas, Ex-Village Secretary (BPS-7), atea oq | & 2] 7
O/0 Assistant Director Local Govt: & Rural Development, Mardan.
............................................................... Appellant

VERSUS

1-  The Government of Khyber Pakhtunkhwa through Secretary
Local Govt. Election & Rural Development Department,
N Peshawar.
2-  The Deputy Commissioner, District Mardan.
3- The Director General, Local Govt. & Rural Development,
Khyber Pakhtunkhwa, Peshawar.
b )”/ww 4- The Assistant Director, Local Govt. & Rural Development

Department District Mardan.
S- Zee.a 4% Mﬁ . _2—4 hix.shak RESPONDENTS ‘

R/ fY?o \ , Na y{an .

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA ~ SERVICE TRIBUNAL ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT ALLOWING THE APPELLANT TO REJOIN HIS
PARENT DEPARTMENT I.E. LG&RD DEPARTMENT AS
VILLAGE SECRETARY (BPS-7) AND AGAINST NOT
TAKING ACTION ON THE DEPARTMENTAL APPEAL OF
THE APPELLANT WITHIN THE STATUTORY PERICD
OF NINETY DAYS

PRAYER:
That on acceptance of this appeal the respondents
may kindly be directed allow_the appellant to rejoin
F*

edto-day- his parent Department i.e. LG&RRD DEPARTMENT as
Village Secretary (BPS-7) with all back benefits. Any
HSTrar other remedy which this august Tribunal deems fit

Ci that may also be awarded in favor of the appellant.

R.SHEWETH:
ON FACTS:

1- That the appellant was initially appointed as
Village/Neighborhood Council Secretary (BPS-07) in the
office of respondent no.4 on the proper recommendation of
Departmental selection committee and after fulfilling all the
codal formalities required for recruitments vide order dated

23.2.2016. Copy of the appointment order is attached as
ANNEXUIE eerrernenrnsssnssesssnrsnrocsasassursaseensransssseenssnssesns A.
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That the appellant :jeined=the<fespondent Department as
Village Secretary and started performing his duty quite
efficiently, whole heartedly and u pto the entire satisfaction
of his high ups and performed his duty for quite considerable
time with the respondent Department and received hi

monthly salaries till November 2016. Copy of the medieat
Salary Slip is attached as annexure .....cveriianinenrarnanane, B.

That while performing his duty with the respondents some
posts were advertised in Abdul Wali University Mardan
including the post of Computer Operator, the appellant
applied through proper channel for the post of Computer
Operator. Copy of the NOC and service certificate are
attached as anNeXUre .ivevecessersresrsnsnsssnssiseacasnns CandD.

That after fulfilling all the codal formalities the appellant
became successful and was issued with appointment order
dated 01.12.2016 as computer operator (BPS-16) from
Abdul Wali Khan University Mardan. Copy of the
appointment order is attached as annNexure ......ceveverrnnenss E.

That on appointment in the Abdul Wali Khan University,
Mardan the appellant was relieved by the respondent
Department and consequently the appellant took over the
charge of his post in the Abdul Wali Khan University, Mardan
by submitting his medical certificate and charge report.
Copies of Charge Report and Medical Certificate are attached
AS ANNEXUIE viursavsssessessnrsnransassssnnnransensarsnnessnannasns F&G.

That, unfortunately while serving at Abdul Wali Khan
University, Mardan for about 18 months the appellant
received notification dated 29.06.2018 whereby the services
of the appellant were terminated during probationary period
as per AWKUM Statutes. Copy of the notification is attached
@S ANNEXUIE 1ivirressssssssssusssssssssissmiinennienmsssersensssssmasens iy
That where after the appellant filed Departmental appeal
before his parent Department i.e. respondent No.4 for
rejoining of his previous service in light of FR 14(A) but the
same was not responded till date. Copy of the Departmental
appeal is attached @S GNNEXUIe vuuvieverrsrnrararernsseesrssensae v

That having no other remedy the appellant preferred the
instant appeal inter alia on the following grounds.

GROUNDS:

That the inaction of the respondents by not allowing the
appellant to join his parent Department in. light.of FR-14(A)
is against the law, facts, norms of natural justice and
materials on the record hence not tenable in the eye of Law.



That the appellant:-has not ‘beén;;treated by the respondent
Department in accordance with law and rules and as such
the respondent Department violated Article 4 and 25 of the
Constitution of Islamic Republic of Pakistan 1973.

That in light of FR 14(A) the appellant is fully entitle for
rejoining of his parent Department i.e. respondent
Department but the respondents are not willing to do the
same.

That the respondents acted in arbitrary and malafide manner
while not allowing the appellant to rejoin his parent
Department in light of FR 14(A).

That appellant is highly qualified and skillful person having
sufficient experience in the respondents Department,
therefore appellant is fully entitle for re]ommg of his parent
Department. .

That the respondents discriminated the appellant on the
subject noted above and as such the respondents violated
the norms of natural justice.

That, all the requisites have been fulfilling by the appellant
for joining his new assignment at Abdul Wali Khan University
Mardan and whereafter the appellant has properly
relinquished the charge of village Secretary at the
respondent Department hence not allowing the appellant to
join his parent Department is against the dictum of
Fundamental Rules.

That the inaction of the respondents by not allowing the
appellant to join his parent is violative of clause 24(A) of the
General clauses Act 1897.

That appellant seeks permission to advance other grounds
and roofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed far.

Dated: 07.05.2019
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BEFORE THE KHYBER' PAKHTUNKHIWA SERYALE 22222

EFORE THE KHYBER PAKHTUNKHW: Y'SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. /2019

MUHAMMAD ABBAS VS GOVT: OF KP

APPLICATION  FOR RESTRAINING THE
RESPONDENTS NOT TO FILL UP THE POST OF
VILLAGE SECRETARY (BPS-07) TILL THE
DISPOSAL OF THE ABOVE MENTIONED APPEAL

R.SHEWETH:

1-

That the above mentioned appeal along with this application
has been filed the appellant before this august service
Tribunal in which no date has been fixed so far.

That appellant filed the above mentioned appeal against the
inaction of the respondent Department by not allowing the
appellant to rejoin his parent Department i.e. LG&RD
Department as Village Secretary (BPS-07).

That all the three ingredients necessary for the stay fs in
favor of the appellant.

That the inaction of the respondents by not allowing the

“appellant to rejoin his parent Department is the utter

violation of law and prevailing Rules.

It is therefore most humbly prayed that on acceptance of

this application the respondents may very kindly be restrained
from filing the post of Village Secretary (BPS-07) till the
disposal of the above mentioned appeal.

Dated: 08.05.2019

APPLICANT

MUHAMMAD ABBAS
THROUGH:

NOOR MOHARIMAD KHATTAK
ADVOCATE



APPPOINTMENT ORDER

OFFICE OF THE DEPUTY COMMISSIONER MARDAN

No._604/0C (M) Dated Mardan, the; 23/1 212016 J

Consequent upon the recommendation of the Selection & Recruitment
Committee made in its Meeting held on 23-02-2016 at 10:00 am, the following persons
placed on the merit list are hereby appointed as Secretary (BPS-07) of Viliage /

. Neighborhood Council as noted against their names, in district Mardan, with immediate

effect, on the terms and conditions appended below:

Sr.# | Name Father Name D.O.B Appointed for VC/NC
1 Tahir Rahman ' Ghafoor Ra;hman 05-03-1989 | Rorya-1 ‘
5 [ Syed Bilawal Hussain Syed Bashir Hussain 55709-1090 | Rorya-2. ‘
3 Satmanuliah Pir Muhammad 15-03-1993 | Bakyana J
4 Hamad Ali Niaz Ali 120-03-1990 | Manga-1
S . | Muhammad Asad zia Farman-ud-Din 05-03-1990 | Manga-2
Muhammad ;{t\bbas Muhammad Shafi 07-10-1588 | Mardan Khas—Z.
7 Muhammad Arif Muhammad Ghawas 27-03-1989 | KasKoroona-1
8 Wagas Khan Riaz Khan 21-04-1992 | KasKoroona-2
9 Nasir Khan 'Mehraban Shah 19-01-1991 KasKorgona-3
10 Yaseen Ahmad .- Noor Muﬁammad ' 12-12-1991 | Khazana Dheri-1
11 .Arshad Ali Jan Said 17-03-1991 Khazana Dheri-2
12 Tahir Hussain Akbar Hussain l 11-02-1990 | Sheikh Yousaf-1
13 Syed Amjid Ali Shab Syed Jama] Shah 15-08-1991 | Sheikh Yousaf-2
ta | Ammar Hassan Guizar Al | 3-09-1992 | Bughdad Rural-1
15 | Umer Hayat Nadir Khan 31-10-1987 | Bughdad Rural-2
16 | Mubassar Shah - Fazle Malik 18-03-1992 | Chamtar Dheri
17 Junid Rahman ‘ Kifayatulléh 01-02-1991 | Dagai-1
18 Muhammad Ismail Sher Muhammad Khan = | 02-2-1993 | Dagai-2
19 Muh‘amma;d Junid Muhammad Yaseen 03-01-1992 | Bagh-e-Irum-1
20 Habibulian | | Niaz Nabi A 15-04-1986 | Bagh-e-Irum-3
21| Tamioor G AbdUl Sattar e ST AT T
22 Mubammad lltaf IMu'nammad Khursheed, 16-03-1992 Khawa-ja Rashaka




ia

, 56 j
RV \'Muhammad Tayyab ;{Shamshad Khan 02-04-1986
158 \ Basit Al Muﬁammad Al - 29-04-1995 | Chak Mardan-1
159 ‘

" 1
Sheikh Muhammad 20-02-1996 | Fatima-1
Yousaf )

Gul Rahman ‘ 01-07-1991 \ Fatima-2

147 | Muhammad Waqas.
148 | Jafar Khan

Amin-ul-Haqg

Mumtaz Kndn } 30-05-1992 | Hamza Khan

Ibadutiah

Darwish Khan

Ramair Ali ' Gul Sher

\04-04-1991 Garyala
\Muhammad S;ahib ' Namoos Khan T5-01~1994 \Bahi Khan
\Amir Seeyab Yousaf \Haji Mir Zaman \ 14-04-1988 \Gujrat-z

04-06-1993 \Qazi aAbad

08-05-1992-

\ Habibullah \ifayatullah

Shakoor Khan - \Gulzar Muhammad

Jungara

20-03-1991 Barikab

1

\ Safarish Khan Katakhat

Abduliah \ 04-03-1994

Shams-ul- Islam . Taj Muhammad 20-04-1987 | Chak Mardan-2

0 \_Hussain ML%hammad Trshad | Zahir Shah, 04-06-1988 | Mardan Rural-1 |

163

162 \Waj'td Knan - \Muharﬁr’nad Urnar Khan’{ 20-04-19ﬂ Par Hoti-2 -

16 '
161 \Zakir Khan, Taza Gul \ 17-03-199T(Mardan Rural-2 \

Sajjad Khan TAbdur Rahman \ 25-04-1993 l\‘Par Hoti-3

t

Terms and Conditions:

1. Their services shall be governed by rules / prescribed policy of the Government.

2. They will be considered on probation for a period of one year which may be
extended for further one year. During the probation period, their services are liable
to be dispénéed without assigning. any reason or notice, if their performance was not
found up to the mark. :

3. This'off-e'r of appointment is subject to verification O
Degree’s, certificate etc. from the concerned r

etc. 1f any of the credentials of a person are found fake, his appointment will liable

to be clanceﬂed, Moreover, necessary legal action would also be initiated against him.

4. Health and age certificate issued by the medical superintendent DHQ Hospital,
" Mardan be produced before joining the post. ‘
5. Every candidate will have to produce an affidavit on stamp paper of worth Rs. 500/-
that thle candidate belongs to the same VC/NC in which he/she is appointed.
6. Any other law, “ules or instructions issued from Government from time to time wauld
also be applicable.

7. If the above offer is accepted, you should report to the office of Assistant Director,
Local Govt: & Rural Development Department, Mardan within fifteen days of the
issuance of this office order, otherwise the offer will automatically- stand cancelled.

f their academic credentials/
ecognized Board/ Institute/ University

i
'




Co

7.
8,
9.

e |
Endst. Even No. Date:
is forwardec{

B

Deputy Commissioner/
(Chairman S & R Committee)
Mardan.

o the:

. The Secretary to Govt: of Khyber Pakhtunkhwa, Locai vat. Elections & Rural

Development Department, Peshawar,
The commissioner Mardan Division, Mardan

. The Oirector General, Local Govt. & Rural Development Department, Khyber

Pakhtunkhw’a, Peshawar.
The PSO to Chief Minister, Khyber Pakhtunkhwa, Peshawar.

The PSO to Chief Secretary, Khyber Pakhtunkhwa, Peshawar.

The Sectionj Officer (Establishment),‘ Local Govt. & Rural Development Department,

" Khyber Pakhtunkhwa, Peshawar.

The Med‘tcaI Superintendent DHQ HQspital Mardan.
The District Accounts Officer, Mardan.

Assistant Director, Local Govt. & Rural.Development Department, Mardan.

10..AII concemz—;d for compliance. !

Assistant Director (LG&RDD) N
(Secretary S & R Committee) s
Mardan.
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’ersonnel Number: 00774681
Jate of Birth: 07.10.1988

Dist. Govt. NWFP-Provincial
District Accounts Office Mardan
Monthly Salary Statement (November-2016)

CNIC: 16|10151181921

Entry into Govt. Service: 25.02.2016

-mployment Category: Active Temporary

Jesignation: VILLAGE SECRETARY
DO Code: MR6339-

'ayroll Section: 002

iPF A/C No:

/endgqr Number:

ay and Allowances:

GPF Section: 002
Interest A;I)plied: No

Pay scale: BPS For - 2016

80003411-DISTRICT GOVERNMENT KHYBE

al lnformatlon of Mr MUHAMMAD ABBAS d/wi/s of MUHAMMAD SHAFI

NTN:

Cash Center:
GPF Balance: 6,648.00

‘Length of Servacc 00 Years 0

A“‘}\‘"“Y:{
= BRI
l

9 Months 007 Days}

Pay Scale Type: Civil BPS: 07 Pay Stage: 0

Wage type Amount Waoe type Amount
00] ||Basic Pay 9.220.00 1000 | House Rent Allowance 1,059.00
210 [|Convey Allowance 2005 1,932.00 1300 | Medical Allowance 1,500.00
973 [|lAdhoc Allowance 2010@ 50% 1,765.00 2148 | 15% Adhoc Relief All-2013 290.00
199 | Adhoc Relief Allow @10% 187.00 2211 | Adhoc Relief All 2016 10% 922.00

. eductions - General

Wage type ' Amount Wage type Amount
007 | GPF Subscription - Rs 844 ! -844.00 3501 [ Benevolent Fund -180.00
004 [R. Benefits & Death Comp: -450.00 0.00
*ductions - Loans and Advances
Loan Description Principal amount Deduction Balance
:ductions - Income Tax
1yable: 0.00 Recovered till November-2016: 0.00  Exempted: 0.00 Recoverable: 0.00
0SS ﬁay (Rs.):  16;,875.00 Deductions: (Rs.): -1,474.00 Net Pay: (Rs.): 15,401.00

iyee Name: MUHAMMAD ABBAS
ccourit Number: 0012757900796603

ik Details: HABIB BANK LIMITED, 221275 CANTT BRANCH, MARDAN., CANTT BRANCH, MARDAN., MARDAN

. avess Opening Balance:

Availed: Eamed: _ Balance:
:rmanent Address: :
ty: mardan Domicile: - Housing Status: No Official
:mp. Address: )
ty: Email: mabbas.mrd@gmail.com ! ¢ -

o T (0 T i 1’ 3 WW

) 1 Vihage I I o f,.W
1 . ‘é:ﬁ; \: ’:i (s Nt U & i) ! Nn A, thardat
. { Gl the b

ent generalcd decument

‘t amobnts are in Pak Rupees
rory @ amissians excepled

én accardance with APPM 4.6.12.9 (SERVICES/02.12.2016/03: 4900/, 1)
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. ': -“:’,_I' - . OFIICE OF THI- '\\\]\] ANT DIRECTONR
s E-E . . ‘ LOCATL GOV & Rll(\l DIV DB AN N
% A W | | _ - MARDAN

! = AN if:»

No S8 AD 16 & RDD Pt 1 \Tandan e, 77,072016

- - O -
S Nuhanmad Abbas Khan,

Secretary, NO Mardan Khas,

in ;\i;u'dnr'm District.

arbgpecte NQOC for Inlerviewl

Please veter to vour application dated 11-07-2010 on (e subject cited above and
RENTRIR i vow thatthes office has no object lor lal«mw interview far the post ol Computer <)pualm

RN

Hitm-Torm lln Abdul Wali Khan Um\'m«.xlv M.ud.m

q/) Mo/

/\s:>1sl.u IDirector,
ocal Govt & RID Nardan,

| e e £ L s st v omaran
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OFFICE OF THE ASSISTANT DIRECTOR
LOCAL GOVT & RURAL DEV: DEPARTMENT

- MARDAN
201

This is to certify that Mr. Muhammad Abbas has served in this Department of

No. lil /AD LG & RDD Dated Mardan the

CERTIFICATE

Local Govt & Rural Development Departrnent as Village. Secretary Neighborhood Council
" Mardan Khass-1I, from 24-02-2016 to 06-12-2016 (BPS-07)

Assistant élrectora;l&(

Local Govt & RDD Mik‘cdgg 120N s
¢ girectoy (a ,\,)f‘;\(j‘ E)

Agsistant
) L

c&&—ln \)S




"ABDUL WALI KHAN UNIVL;;\U;TYMARDAN
gD, Khyber Pakhtunkhwa, Pakistan
NS * Phone No. 0937-843356, Fax No. 0937843357 E -

£ L: ) Website: www.awkum.edu.pK,
o - Email: registrar@awkum.edu.pk
. No. 1(8)-Reg-1/AWKUM/2016/17620 December 01,2016 . .
. Mr. Muhammad Abbas
S/O Muhammad Shafi

House No. C/1275, Mohalla Rustam Khel, Tehsil & Distt. Mardan

Subject: Appointment as Computer Operator (BS-16) on regular basis

Consequent upon the recommendations of the Selection & Promotion Committee, the Competent
Authority has been pleased to appoint you as Computer Operator (BS-16) on regular basis, with

effect from the date bf your joining/taking over the charge of the post, on the terms & conditions as
stated below:

Terms & Conditigns:

1. That your ap{)ointrnent shall be initially on probation for a period of one year, extendable for
further one )l'ea:. The Appointing Authority, after completion of the period of probation,
may confirm your appointment as per provisions contained in Abdul Wali Khan University
Mardan Service Statutes-2013. '

2. That your service shall be governed by the terms and conditions as provided under the
Statues that are in vogue or amended from time to time and also by such rules and

; regulation as may be notified by the Competent Authorities from time to time.

3. That You will have to provide the following:

i. Resignation/relieving from your parent department, if already employed at any
Government Department/Semi Government/Autonomous Organization.
i ji. Undertaking to serve Abdul Wali Khan University Mardan for at least 3 years.
jii. Medical Fitness Certificate from an authorized Medical Officer of the university or
Medicél Superintendent or Civil Surgeon of Govt. Civil Hospital as may be prescribed
by the university. The Certificate shall be placed on record after being duly scrutinized

by the .%4udit Officer of the university.

iv. Police Clearance Certificate from the office of the District Police Officer of your home district.

v. Declarbtion on stamp paper, duly countersigned by a Magistrate, of non-affiliation with any
political party and non-involvement in any kind of politics and that you shall absiain from all
such activities, as long as you remain in the service of the University.

Vi, Declar(:uion of assets and liabilities (moveable and immoveable) held by you or your

. dependents and will continue to provide the same on annual basis.
vil. Verification of credentials/degrees from the respective issuing authority.

4, If your credelnfials/degrees are proved fake/tempered/bogus, at any subsequent stage, your service
shall be liable to termination without notice.

S. Your resignation from the service at Abdul Wali Khan University Mardan shall be dealt as per
provisions cantained in section 13 (1-5) of Abdul Wali Khan University Mardan Service Statutes-
2013 or the statutes that are in vogue at the time.

6. If the offer is acceptable to you on the terms & conditions as given above, you are required to report,

~ in person, for duty to the undersigned within 15 days after issuance of this order.

Distributions: T
PS to Vice Chancetllor

Treasurer

Additional Registrar

R.A.D (Audit)

Pay Officer

Superintendent (Estt.)

Personal file

Relevant file

TN, T e

5 e Registra
I L
L:.u'v ‘{m/

WNAND BN
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£ MEDICAL CERTIFICATE ﬁAf&fZOB p /

Name of Official .. ‘%/ Z. M/ﬂﬁﬂ/ %.é’df / Sl - SY S92 -/

Caste or Race . | /é[/ﬁn '
| Father's Name ..... %Mﬂ?ﬂ]éﬁ/ ._/% ﬁ
Residence %{ .. L2745 /C, W% %f/ 7774 W
Ve, |
Date of Birth ... ﬂ/-—/@ /..9&7.? (% AAAAA /@ ..... W 5) .......................................

Exact Hexght by measurement ... R

Exact mark of Identification ,/47/ S

Signature of the Official e e e 5830815452518 AR SRR s

Signature of the Head of Office .. et st

I do hereby certlfy that | have examined Mr. %ﬁ‘/«j G A
7 Dt

for employment in the chjﬁce of the /%/77//(///

and cannot discover that he had any disease communicable or other constitutional

affection or bodily infi rmity except . AW ...
I do zot consnder this is disqualific t| n for employment in the office of the

above as.{. 74 @(@ m/ < his ag/eaccordlng to his own statement

~ A 55 —_—
Medmihtendent, / 4
DHQ Hospital, Mardan. ;‘
L R
sdordEn

'LEFT HAND THUMB A&JD FINGER IMPRESSION &m —




§ IPABDUL WALI KHAN UN IVERSITY MARDAN
Y- ars & KIIYBER l’AKH'l'UI\‘KilW/\, PAKISTAN .
"!:.“‘ Phit 0937 813336 FFax# 0937 813357 {
Email: vegistrari@awkuw.edu pk. renistragoalTicermaw kum.edu. pk -

F.No. 1(2)-Reg-T/AWKUM/20 16 "2, " December o2, 2016

OFFICE ORDER

Conscquent upon the selection/arrival of the stall, the lollowing Compuler Operators are hereby

posted at the stations, mentioned against their names,

Sl‘#_ o ~, Name | A Place.of Duty

1. Mr. Muhammad Abbas Department of |&MC

2. | Mr.Muhammad Alamgir Khan | GP Pund Section

3. Ml.f‘:d]ld_l E:s;_n;h_ah o A’llc:asurm ()fﬂr“g - T
hcl -‘ Mr. Shahab U“dh " ' !)chz-u;u.nm L of islarm \I.l.IdlC
_-5_._“- “—“. l;;{il_l_‘]:;:;l;_ - l’dkhLu nt hwa ( ()ll«,pe ()F/\: s

6. Mr. Arsalan Ii\bdullah Au_ ) “()n Lhc Disposal of( oor dlndl()l SRII,( dmpus_ _

All the codal formalitics of joining may be ensured and proper taking ol the charge be confirmed

and reported.

Additional Repistrar

Copy Lo:

-Personal F ilclzs
Relevant FiI{:

1. PSto Vice (_lmnc.c.llm

2. PAto Rt.g,lslldl ,
3. Il()Ds/[]OSs/Puncnpdl Concerned /
4. Treasurer

5. RAD

6. Pay Offcer

7.

8.



’* ' - . CHARGE REPORT J‘j /@

Referring to appomtment letter/office order/notification No. 1 (&)-Reg-
1/AWKU1VI/2016/775,,’)Ddated 9-/2 -20/6 1have taken the complete charge of

my duty as %;zu_@/_%s@@n _FN  FN/AN.
Signature () /%
A

Name Mc{,/\,wmqog A’béM
Designation & /77 »utex O /)g ) Yafe

Confirmation

Mdﬁmd .DJ'II’)Z:W/S Mufp/}rw/ 0/0/>[ aé J,ync al C",O.-

[

Head Of SeCtiOl'l f—’l "’».‘:‘n R RN Rl
s

Office Seal:

Registrar



OTFICE OF THE ASSISTANT DIRECTOR
LOCAL GOVT & RURAL DEV: DEPARTMENT -
g MARDAN

No. ?_ZJAD Dated Mardan the(‘Zé,{ 12/2016

To
Mr. Muhammad Abbas,
/ Secretar}]{, Neighborhood Council,
' Mardan Khass-II.
I's |
Subject: - Charge Relinquish Report.
Memo: ?

Please refer to your application dated 06-12-2016, on the subject cited above and
to inform you to relinquish the charge of the post of Secretary Neighborhood Council, Mardan

Khass-I1, and hand over chargeto Mr. Amjad Ali Shah Secretary Mardan Khass-1, accordingly.

'* Xrljz A
- 7 £ “l’. Y \
. Assistant f4‘iﬁgé{or Sy,
Local Govt & RDD Mara'an.




A gk A A
Tk -*\ OTTICE OF THE ASSISTANT DIRECTOR
L - LOCAL GOVT & RURAL DEV: DEPARTMENT
Ny i MARDAN
B 3
S ) . qg !
No. /AD Dated Mardan the,éémgzms-
I'o A '
The Registrar,
Abdul Wali Khan University,
Mard!an.
Subject: - - Charge Relinquish Report.

Memo: ‘

Please refer to the subject cited above that Mr. Muhammad Abbas Secretary

Neighborhood Cou ncil Mardan Khas-11, has been relieved of his duties with effect from 06-§2-

2016

Assistant Director Sr,
Local Govt & RDD Mardan.
Endst. No. & date even: EZ

Copy is forwarded to the:

1. Muhammad Abbas Ex-Secretary NC Mardan Khas-I1.

For informuaton.

/
/

Assistant Director Sr,
Local Govt & RDD Mardan.




The Registrar. :
Abdul Wali Khan University,
Mardan.

Date: 23-11-2017

Through (Dean of Social Sciences)
Subject: Pay Fixatinn

Respected Sir,

It is stated that | Muhammad Abbas has served ét‘~tﬁé'}DeDa|’t|hent of Local Government
as a Village Secretary Neighborhood ‘Council Mardan Khas IT and relived on 6" December 2016 from
the said post and joined Abdul Wali Khan University as a Computer Operator on 7 December 2016.

[ have submitted my relieving and last bay'cel'tiﬁcatf; with.my joining letter in Abdwl Wali Khan
University. : . . . o .

You are kindly requestéd to a just-my previous.increment for December 2016 and also my
increment for 2017. ' :

I will be grateful to you for this act of Kindness.

The service certilicate, reliving, NOC and last pay-certificate are attached herewith,

~

e

Muhammad Abbas

Computer Operator . J . mMLQ_.Q( .
Journalism and Mass Communication, - 56,0‘7’)3((7 Tecor
. - - : - !
Abdul Wali Khan University é
Mardan. ‘ o ,

Copy to:’
I. Pay Officer
2. Personal File
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()TFICL OF THE ASSISTANT DIRECTOR -
LOCAL GOVT & RURAL DEV: DEPARTMENT - , :

MARDAN

o No /ff /AD LG & RDD Dated Mardan theégL_[?_ON

“CERTIFICATE

This is to certify that Mr. Muhammad Abbas has served in this Department of
Local Govt & Rural Development Department as Village ASecretary Neighborhood Council
Mardan Khass-11, from 24-02-2016 to 06-12-2016+(13PS-07)

Assistant D1rect0r Sr,
Local Govt & RDD Mardan.’
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OFFICE OF THE ASSISTANT DIRECT )
LOCAL GOVT & RURAL DEV: DEPARTMENT

#.  MARDAN

: . I\fo.q8 (/AD Dated Mardan the,Oé'[ 12/2016

Subject: -

Memo: .
o 2
Please refer tq the subjéct cited above that M. Muhammag Abbas Secretary e
Neighborhood Coynej) Mardan Khag-II }ag been relieved of | duties with effect from 06-§2-
2016 ) |
Assistant Director 5, & . B
' Local Govt & Rpp Mardan, S o
Endst. No. & date even: B ‘
- Copyis forwarded Ty s - -
i Muhammad Abbas E—x-Secretary NC Mardan Khas-I], -
For information, '
Assistant Director Sr',
L Local Govt & RDD Mardan, -
. b
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ABDUL WALI KHAN UNIVERSITY MARDAN
Khyber Pakhtunkhwa, Paklstan -

P S
& x
=M‘L‘¢é' . - . Website: www.awluun.edu.pk ,

Email: registrar@awkum.edu.pk

FNo. 1(2)-Reg-/AWKUM/2018/ 2-29 4] . Tune 25 2018

NOTIFICATION

Consequent upon the recommendations of the Inquiry Committee constituted by the Syndicate in
its 25" (Emergency) meeting held on February 26, 2018. notified vide notification 1(1)-Reg-
1/AWKUM/2018/21758 dated March 09. 2018 to inquire into the illegal appointments made in
the university & subsequent approval by the Syndicate in its 26™ meeting held on lune 28. 2018,
wherein. tl.w Syndicate imanimously endorsed and approved the recommendations of the Inquiry
Committee and decided that since there were no sanction budgeted posts available at thal time.
hence. all the appointments made in response to Advertisement No. 48 are declared illegal.
without lawful authority and of no legal effect as cited in judgment of Honorable Supreme Court
of Pakistan in Writ Petition No, 6 of 2011. CM.A. No. 5216 of 2012 and H.R.C. No. 49012-P of
2010 dated March 17. 2014 regarding “illegal appointments and corruptions in EOBI™.

Accordingly. the Services of Mr. Muhammad Abbas S/O Muhammad Shafi. KPO. BPS-16 stand
terminated forthwithi during probationary period as per AWKUM Statutes. 23 ’

}(“J/ > ‘?/

REGISTRAR

Copy to:

PS to Vice Chancellor

All members of the Syndicate
Treasurer

R.AD

Pay Officer .
Concerned Department/Section

Official concerned

Personal File

Relevant File

000N BN

) :-] T . i ) /'"C'"" _' ‘
Defwf 7 /] oy
P T el

Phone No. 0937-843356, Fax No. 0937-843357 ' H - } 2

3

N1

/ hees p2771

v//f Je 5& 7o (s 7)



http://www.nwknin.crtu.nU

VAKM.A'# NAMA

Ny __m_ N/ 701‘)

| (APDELLA“x”Kf"
/’/MM %A/«// - (PLAINTIFE)" .
(PETITIONE.."* 3

yERSUSq'

e (RESPONDENT)
| {%;;%?% ‘%/'/hyé;ﬂfyg%ak”f | (DerRDANT)'=

.. .%/meaé%éw

To b ereby appoint and constitute’ NOOR MmRAMMAU&;;_;
§s§.MH Ak, Advocate, Peshawar to appear, plead, act..’ -
compromise, withdraw or refer to arbitration for: me/us as .
’"’W/ our Counsel/Advocate in the above noted maLter
-~ without any liability for his default and with the author ity to o
sncaae/ appoint any other Advocate Counsel on my {our cost. |
L - auihorize the said Advocate to deposit, withdraw znd . 7 0
receive on my/our behalf all sums and amopunts payable or -7
deposited on my/our account in the above noted matter. = |

. : o S SRR
Dated. /. /2019 L % L
' - - L 5
" - CLIENT | N
NOOR MOHAMM KHATVAK -
gHAHZULLAH KHAN "Nﬁl AFZAY . :_:'_;_7
MIR ZAMMMMZ b
ADVOCATES - -
~,.._‘ &.: ﬁ- ‘, {,m E: \ .
) Reocn No.t, Upper Floor,
\ fslamia (‘ino Building, Khyber Bazar,

{
 Pasp by SR,
\“ Lo mhone w .LH 591 S e . — |




Pt wh B e canct w,\“_ Muhammad Abbas

tekaont VERSUS

- . Secretary Local Govt. and Other
g 7%\ f\ [ j\

Service Appeal No. 605/2019 Next Date 18/07/2019

Subject:  EARLY HEARING IN THE ABOVE TITLED SERVICE APPEAL

Respected Sir,
The appellant submits as under:-

1. That the above titled appeal is fixed for 18/07/20189.

\_,_..__.-‘—-—-—-"’
2. That along with the service appeal, the appellant has submitted
application for status quo.

3. That on the previous date 21/05/2019, the Honourable Tribunal
has admitted the appeal and only notice for status quo has been
given to the respondents.

4. That selection of the concerned post is in within a few days.

5. That if status quo is not granted, the appeal of the appellant will
become infructous.

6. That early hearing in the instant appeal is necessary for ends bf

justice.
Qv\“‘ 'h. d that order may be passed accordingly.
,\\b Itist erefore, requested that order may be passed accordingly.
| Appellant '
Through S .
w\‘\ -~ NOOR MUHAMMAD KHATTAK

\\ \ | Advocate, High Court,
oﬁ' ‘ | 4 «\& Peshawar



BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

Muhammad Abbas :
VERSUS

Secretary Local Govt. and Other

AFFIDAVIT -

I, Muhammad Abbas S/o Muhammad Shafi R/o Mohallah
Rustam Khel, Tehsil and District Mardan, do hereby solemnly

affirm and declare on oath that all the contents of instant

APPLICATION are true and correct to the best of my knowledge
and belief and nothing has been concealed from this

Honourable Court.

- DEPONENT
CNIC No. 16101-5118192-1
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Before the Honorable Service Tribunal Khvber PakhtnnkhWa Peshdv‘var.

Service Appeal No. 605/2019

Muhammad Abbas, Ex-Village Secretary (BPS-7). - L :
R e, e ;""";"Appéllant~ :.-"ﬁ:: o
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Before The Honorable. Servnce Tribunal Khvber Pakhtunkhwa Peshawar. 3

Service Appeal No. 605/2019

Muhammad Abbas, Ex-Village Secretary (BPS-07),
O/O Assistant Director Local Govt: & Rural Development Department, Mardan.

.................................................................. vereesessesinsirnnnrresnessesens Appellant

Versus
The Government of Khyber Pakhtunkhwa through Secretary Local Govt: Election & Rural
Development Department, Peshawar
. The Deputy Commissioner, District Mardan.
The Director General, Local Govt: & Rural Development, Khyber Pakhtunkhwa, Peshawar.
The Assistant Director, Local Govt: & Rural Development Department, District Mardan.

Ceheerasresetnetteteta e ieresradsantsaestbennnsraetantatrrrsrsesheannsaresnessniennrnns Respondénts’

REPLY ON BEHALF OF RESPONDENTS

Respectfully Shewth:

Preliminary objections;

That the appellant has got no cause of action/locus standi.

That the appellant has not come to this Honorable Service Tribunal with clean hands.
That the instant appeal is based upon, malicious/vexatious, frivolous grounds.

That the appellant is stopped by his own conduct to file the instant appeal. -

That the instant appeal is against the relevant recruitment policy.

That the instant appeal is badly time barred.

® e W

charge by appellant the post in question could not be kept vacant for long period hence

interview was conducted to fill up the same and the requisite process is completed for the

said purpose.

9. That the appellant was yet under probation, when he relinguished the charge of the post he
had held and resumed duty at Abdul Wali Khan University and served for 18 months there.-
10. That the appellant had contested his case against the Abdul Wali Khan University Mardan

till Supreme Court of Pakistan but failed.

11. That the matter is not related to the terms and condition of the service, but the appeliant has

© sought the direction of the court. Hence, this Honorable Tribunal lacks jurisdiction in

matter in hand.

ON FACTS.

1. Para-01 is correct to the extent that the appellant was appointed on the recommendation of

Departmental Selection Committee after fulfilling all the codal formalltles vide order No.

604/DCM dated 23-02-2016.

The appellant served this Department for about 9 months when he was under probation.

Para-03 is incorrect. The appellant did not apply through proper channel as required under the
required procedure law and rules. However he requested for NOC for taking interview for post of

office Assistant in Abdul Wali Khan University Mardan' which was granted to him vide thls,

of% letter No. 550/AD LG & RDD Mardan dated 11-07-2016 (Copy is Annexure ‘A%).

o\o(

63“ ! * Comments in SA .605/2019,Muhammad Abbas vs Secretary LG&RDD 01 Pages
\{

That the instant appeal is bad for mis-joinder and non-joinder of the necessary parties to the appeal.

That the instant appeal is not maintainable in its present form. A after relinguishment of
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Para-04 is incorrect. No codal formahtles as required’ under the relevant procedure from post 1o’ post'

has been observed. The appellant got NOC only for participating in the interview and on the basis of '

the same interview he was appomted as Computer Operator,

Incorrect. The appellant reimgunshed the charge in questlon which could not be kept vacant for long SR

© period, therefore the appellant was allowed to relmgwsh the charge of the post of Secretary NC vide

this office letter No. 981/AD LG & RDD Mardan dated 06-12-2016 as he was appointed as Computer

~ Operator in BPS-16. In Abdul Wah khan Umver51ty Mardan. Moreover, as per rules rétentioh.of Ilen‘

“of a civil servant if selected for appointment in semi autonomous/autonomous body Could not be -

retained (F/B) _
Para No. 6. Pertains to record of Abdul Wali Khan University Mardan, which has not been 1mpleaded
as respondent by the appellant - o
Incorrect. He requested the Department for re-joining of his post bat as he left the-Departmenf during
probation .period and has got no right of Lien to the post. Therefore the apbellant vide letter No.
995/AD LG & RDD Mardan dated 29-11-2018 has been informed that he cannot be considered for: ré-
appointment as his post was declared vacant and advertised, ETEA test has beén conducted, the merit "
list has been received to this office from ETEA, and interview has also been conducted. It is further
added that the candidates participated in whole procedure mentioned above have not been inoluded in
the panel of respondents. Copy of letter No 995/AD, dated 29.1f.2018, advertisemeht of the post
ETEA test are(F/C,F/D & F/E) -

Incorrect. The appellant has not completed probation period of one year therefore he has no right to be
allowed to re-join this Department. It is further added that the appellant has got no cause of action for

filling the present appeal.

ON GROUNDS:

A.

kw

The aopellant was not allowed-for re-joining the post of Secretary VC because he left the Department
before completion of his probation period and have preferred more benefit by joining of scale BPS-16.
Therefore no fundamental rights have been violated by not allowing the appellant to re-join this

Department.

. Incorrect. The appellant was treated in accordance with law and rules as the appellant has not

followed the right course in the matter required under the Law. As such University is semi
government, grant of lien in according to the rules cannot be granted from permanent to temporary
post. Therefore no violation of article 4 & 25 of the constitution of Islamic Republic of Pakistan has
been done.

Incorrect. The appellant have no right to re-join this Department as he has not completed the probation -

period nor has adopted the right course as required under relevant law/rules.

Incorrect. The respondents have not acted in-arbitrary and malafide manner by not allowing the RS

appellant as he was not entitled to re-join this Department.

Incorrect. The appetlant has performed duty only for nine months and has left this Department for a

little personal benefit by joining the post of BPS-16 instead of (BPS-09) in a semi-autonomous body .
i.e. Abdul Wali Khan University Mardan. ‘
Incorrect. The respondents have never discriminated the appellant and nor violated the norms of
natural justice by hot allowing the appellant to Re-join this Department as he has left this Department A
beforc completion of probation period, nor he was entitle for lien as per rules.

Incorrect. On his selection the appellant was relieved to join his new Assignment in Abdul Wali Khan
University Mardan and his lien was not retained against the post of neighborhood/village council
Secretary as his appointment was in an Autonomous body. Moreover he was also on probation,

therefore he has no right to re-join the post of Secretary VC/NC after more than two years which he

\(ec&@énive() / spent in Abdul Wali Khan University Mardan.

he.e\s‘a G & RDO

" jherde

Comments in SA .605/2019, Muhammad Abbas vs Secretary .G&RDD 02 Pages
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‘ A“’ AH Incorrect. The . reSpondents have -not violated any rules as the appellant himself left the

NRTAR S e e e

graciously dismiss Appeal of the Appellant With cost: =

Department and join Abdul Wali Khan Unlversxty Mardan, at his sweet well.

In view of the above it is requested that this Honorable Servtce Trlbunal may

Sar e

Deputy ommissiener,.-

' ardan. .

Depyty Commissioner -
Mardan

crefary,
RDD KP . Peshawar, -

Comments in SA .605/2019, Muhammad Abbas vs Sccretary LGZRDD 03 Pages
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2 Service Appeal No. 605/2019
MUHAMMAD ABBAS Vs GOVT;
'REPLY TO APPLICATION FOR RESTRAINING THE
RESPONDENTS NOT TO FILIL, UP_THE POST OF
VILLAGE SECRETARY (BPS-07) TILL THE
- DISPOSAL _OF THE ABOVE MENTIONED APPEAL
- Respectfully Shewth:
1. Para-01 relates to The record.
2. Para-02 is incorrect. The appellant himself left this Department and jq
Wali Khan University Mardan, o
3. Para-03 is Incorrect. The appellant has no right of action because he
Department before completion of probation period, nor has got any
required rules and law. _
4. Para-04 is Incorrect. As the appellant has no right to Re-join this |
therefore question of violation of law and rules does not arise. Mg
appellant has not included the Candidates applied to the vacant post of Y
have participated in whole process according to law, rules and policy,-and
for their appointment.
It is therefore, most humbly prayed that by acceptance of this rep
quo may kindly be vacated and respondent be allowed to fill the vacant POoS
Mardan Khass-1I1, so that the work of the said NC may be run smoothly and t
the locality may not suffer due to the act of a person who is trying to gz
benefits, and has no right/cause of action,
Dated: /06/2019.

Respondent No. 4

. j"i Before The Honorable Service Tribunal Khyber Pakhtunkhwa Peshawar, ' .

FKP
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Befbr’é the Honorable Service Tribuhal Khzber Pakhtunkhwa Peshawar.

 Service Appeal No. 605/2019

%

© Muhammad Abbas, Ex-Village Secretary (BPS-7);
O/0 Assistant Director Local Govt: & Rural Development, Mardan.

. Versus :
1. The Government of Khyber Pakhtunkhwa fhrough Secretary Local Govt: Election & |
Rural Development Department, Peshawar. | A
2. The Deputy Commissioner, District Mardan.
3. The Ditector General, Local Got: & Rural Development, Khyber Pakhtunkhwa
Peshawar _ ' o ;
4. The Assistant Director, Local Govt: & Rural Development Department, District Mardan.

............................... «........Respondents

AFFIDAVIT

I Fazlullah Assistant Director, Local Govt & RDD Mardan do hereby solemnly
aff1rm and declare that the contents of the accompanymg Para-Wise Reply are true and correct

to the best of my knowledge and belief and that nothmg has been concealed from this -

Honorable Court.

Deponent -
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be made against a permanent post. The definition of permanent post is given in FR-9 (22) and
temporary post in FR-9 (30). Apart from this definition from practical point of view all posts
on SNE are temporary posts and all posts converted into permanent in Revenue Budget are
permanent posts. [n terms of Rule 16 of the APT Rules, 1989 read with Section-7 (3) of Civil
Servants Act, 1973, after successful completion of probation, confirmation of servant can be -
made but against a permanent post held by him substantively whereas temporary can be filled'
regularly but not substantively. As such Government servant after successful cotpletion of
probation period after his direct recruitment or promotion become a regular employee against -
that post but not confirmed unless permanent vacancy becomes available to him. . '
2. On availability of a permanent vacancy in a cadre, confirmation shall be made there
against on the basis of seniority-cum-fitness. It may be mentioned that if that post wheén
converted into permanent and becomes available for confirmation, not the existing incumbent
of that permanent post but the senior most in the cadre is confirmed against it irrespective of
the fact whether he is holding the charge of that post or not. Even if an officer or official
retives before his confirmation in service and after his retirement it comes to knowledge thal
some vacancies were available for their confirmation while in service, $o in terms of section
7(4) of the Civil Servants Act, 1973 they should be confirmed first w.e.f. the dates of
availability of the vacancies in their favour. These vacancies will be treated available again
for confirmation of others w.c.f,, the dates of retirement or death of the employees who were
confirmed as such there against.

3. All the Departments are therefore advised to be guided by the relevant rules as
explained above and carry out the exercise for confirmation of their employees in the
aforesaid manner.

(Authority; Letter No.SOR. VI{E&AD)I-11/2003  Dated 2nd September 2003)

Retention of lien by the civil servants/ acceptance
of resignation on ex-post facto basis.

I am directed to refer to the subject noted above and to state that instructions have
been issued time.and again that a Civil Servant, if selected for appointment in
autonomous/semi-aulonomous bodies remains no more a Civil Servant. Consequently, right
of lien cannot be granted to such employees. Appointment of civil servants: in the
autonomous/ semi-autonomous bodies is considered as fresh/ direct appointment, therefore
they have to tender resignation before Joining the autonomous/semi-autonomous bodies.

2. The Provincial Government has noticed that civil servants are still making requests
for retention of lien, which are being entertained by Administrative Departments. In certain
cases, officers/officials have cven been relieved on the condition of prior resignation from
civil service. Such civil servants do not tender resignation in the hope of getting right of lien.
Subsequently, they apply for acceptance of resignation from civil service. Such civil servants.
do not tender resignation in the hope of getting right of lien. Subsequently, they apply for
~acceptance of resignation from retrospective effect after considerable time.

3. In view of the above all concerned are advised to note that Civil Servants selected for
appointment in autonomous/semi-autonomous bodies shall tender their resignation prior Lo
joining posts in the autonomous/semi-autonomous bodies and no one shall be relieved

N
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LOCAL GOVT & RURAL DEV: DEPARTMENT MARDAN . o

No. 995/AD.LG & RDD Dated Mardan the, 29/11/2018 o

C

The Assistant Director (Admin/HR), ~ B o
Local Govt & RDD Khyber Pakhtunkhwa Peshawar,

Subject; - Permission For Re-Joining The Post Of Neishborhood Coucnil Sécretary. - e

Memo:

Please refer to your good office lotter No. Director (LG)3-1/Establishment/2017/ 1'31§5 4 ‘
Dated Peshawar, the 1'3"' November 2018 on the subject cited above, _ : o

In this connection the requisite datail report is as follows.

It is submitted that Mr. Muhammad Abbas S/o0 Mohammad Shafi Ex—Secfe‘ta;y‘wa's' - ;Zi L
appoiniedas Sccretary NC Mardan Khas-II vide order No. 604/DC (M) Dated 23-02-2016 (Copy of ‘o'r_d,er}‘- :
as Annexure-A) later on after completion of about 09 Months service (under probation period) he has

been relicved from the post of Seerctary NC Mardan Khas-I1 vide letter No. 981/AD (M) Dated Mardaq

e

06-02-2016 (Copy of Application letter Annexure as B&C).

: He was appointed as Computer Operator (BPS-16) in AWKUM University Mardan »v_i'd"e‘
Appointment Order No. ] (8)Reg-IIAWKUM/2016/17620 Dated 11-12-2016 & Posting Order No, 1 (2)-':
Reg-/AWKUM/2016/17733 Dated 08-12-2016 (Copy of order Annexure-D&E). B

It is worth mentioning that “alter about 2 ycars on the recommentdation of Inqurij .
Committec the appointment was found illegal, unlawful and accordingly the Serices of Mr. Mohammad
Abbas S/o Mohammad Sahfi were terminated during Probation period as per AWKUM  Statutes per

. Notification I, No 1 (2) Reg-1/AWKUM/2018 (Copy Annex-F)

as-Secretary NC.

: In this respect it is submitted that on his Joining the post of Computer Operator(BPS-'IG) Lo
in AWKUM, his post of Sceretary NC was declared vacant and has been advertised, ETEA test conducted

Now.the incumbent concerned requests that he may again be considered for appointment, -

and the merit list:has been received to this office from ETEA authorities,

Keeping in view the above facts, it is stated that the applicant cannot be considered for
re-appoint on the post of Secretary NC Mardan Khas-11 at this stage.

-bndst. No. & date even:
Copy is forwarded to the:

Asésrtaaﬁ " Director Sr,

Local Govt & RDD Mardan. »

Assistant Director (Sr),
LG & RDD
Mardan”

. -

I PAto Director General, LG & RDD Khyber Pakhtunkhwa Peshawar,
2. Mr. Mohammad Abbas R/ o District Mardan w.r.t his application.

for information please.

AssistantDirec :ry(ﬁr)

LG & RDD
Mardaty
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' %‘gﬁsm?()ms THE KHYER PAKHTUNKHWA, SERVICE TRIBUNAL PESHAWAR

¢ Service Appeal No._605 /2019
Muhammad Abbas ......coiiiiiiiiiiiiii Appellant
Versus
The Govt. of KP and others ......ooceviiiiiiiiinininnne. Respondents

INDE X

S#1" .». .Description of Documents - Date  ||Annexure| Pages

1. | Memo of Application 1-2

2. | Copy of Advertisement » A 3

3. Copy of Merit List B 4y - ?
v nf i ‘ far T

. ];:S;\,(t:)l.fil:llcf;el)omlcnlc Certificate and C g, /&

s, Status-quo order of this Hon’ble Tribunal R/- 5"/5) D 0 —(2

0. Wakalat Nama ‘ VAL

pot el W cnui wit)
ot w\\s«\ :

“_A?;\_é{w 7[9‘“?.

Dated: /0872019

Applicant

Zeeshan Ahmad
S/o Zahir Shah

R/o Tehsil & Distt
U Aax

Mardan

Through

Advocate, 7 rgh Court
4-B, Haroon Mansion,
Khyber Bazar, Peshawar
Cell #0345-9337312
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BEFORE THE KHYER PAKHTUNI\HWA SERVICF TRIBUNAL PESHAWAR

f' 2 e o

Service Appeal No._605 12019

Muhammad Abbas ...,

Versus

The Govt. of KP and others ..................c..o. .. ..... Respondents

Application for 1mpleadment in the panel of Respondents in the
titled Service Appeal. '

Respectfully Sheweth,

[ That the titled Appeal is pending before the Hon'ble Tribunal and is
scheduled for hearing on 09.08.2019.

That vide advertisement (Annex:-A), multiple posts for appointment on

[

Union Councils level including Village Council Secretary Mardan Khaas
were advertised. The applicant being qualified in terms of advertisement,
applied for the post of Village Council 'Secx‘etary (BPS-7) Mardan Khaas
who participated in written test and secured 6" position in the Merit List.
Pursuant the merit list applicant was’ issued interview letter dated
29.04.2019 (Annex:-B), he was interviewed and got successful. It is
pertinent to mention here that five topper can‘didales were not from the
concerned Union Council that i.e Mardan Khaas, therefore, they were not
considered for appointment against the said post while Petitioner being
bonafide resident of the said Union Council as is evident from the CNIC,
Domicile Certificate and Birth Certificate (Annex:-C) was to be issued
appoix{tment order against the post of Village Council Secretary (BPS-7),
Mardan Khaas being the sole resident of the said Union'Council.‘

0o

That applicant was waiting for appointment order but meanwhile was
informed by the concerned quarter that due to status-quo order dated
21 -03"~80/9 (Annex:-D) of this Hon’ble Tribunal passed in the. titled

Service Appeal appointment order of applicant could not be issued.



N

L 3ol

That proper advertisement, test and interview were conducted for the post
of Village Council Secrétary (BPS-7) Mardan Khaas wherein appellant got
successful, therefore, the f)epartment i1s duty bound to issue the
appointment order of applicaiit against the said post, but due to status quo
order of this Hon’ble Tribunal, appointment order of applicant is not being
issued.

That being necessary and proper party, the impleadment of the applicant in
the titled Service Appeal is necessary on the ground that he has been
recommended for selection/appointment against the post of Village Council

Secretary (BPS-7) Mardan Khaas which is not only in the interest of justice .

but the same will also enable the Hon'ble Tribunal to reach to a just and

proper conclusion by passing a well-reasoned Judgment.

It is, therefore, humbly praved that the applicant may graciously be allowed

to be arrayed as Respondent in the titled appeal in the panel of Respondents to

defend his rights.

Dated:

’ Apblicant

Zeceshan Ahmad
S/o Zahir Shah
R/o Tehsit & DistriczMatrdan

Through

/08/2019

Affidavit

1, Zeeshan Ahmad S/o Zahir Shah, do hereby affirm and declare on oath that the

contents of this Application are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Hon’ble Tribunal.

onent

-
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MWCWE CERTIEp o

MARDAN

i declare that | was born of parents who are permanently domicile in
Khyber Pakhtunkhwa having belonged to it by birth/settled in it.
I baleng by birth to village/Mohallah __ZAMIN ABAD, MARDAN,

Tehsil — AR DAN District VAR DAN )

Signatmﬁ{micant

ﬂau; 24407 2015

Pursuance to the declaration dated. 24407, 2015 Field by
ZEESHAN AHMAD Son|Dakighfet/Wife of ~ZAHTIR SHAH

Domiciled in the Khyber Palkhtunkhwa, it is here hy certified that the

Said ZEESHAN AHMAD

is born

0f parents who are permanent resident of the Khyber Pakhtunkhwa haumq belonged to

it by Birth/Settled in it
c_______.....

| have satisfied my se!f form pedege verification over leaf that
the above declaration is true certtfy

This 2 /N Dayuf
K

Assust issioner l

......
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THE GOVT OF KHYBER PAKHTUNKHWA PAKISTAN
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BIRTH CERTIFICATE
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4 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNA

_ PESHAWAR Ealv v ar Pakhtukhiwa
y o . }'"r:-x'icc_ Tribunal

- boST o 4
‘ -~.%'o APPEAL No. é J ' /2019-=M::'r;u Mo, = 2f

' 17
RAd Abbas, Ex-Village Secretary (BPS-7), . Lared 4 /& 2‘5/ /
&l Director Local Govt: & Rural Development, Mardan. '
........................................................... Appellant

1-  The Government of Khyber Pakhtunkhwa through Secretary
Local Govt. Election & Rural Development Department,
Peshawar. :

2-  The Deputy Commissioner, District Mardan., '

3-  The Director General, Local Govt, & Rural Development,
Khyber Pakhtunkhwa, Peshawar, | :

4-  The Assistant Director, Local Govt. & Rural Development
Department, District Mardan.

BEC LT TT TY TP TP PP, . RESPONDENTS

APPEAL UNDER _SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT ALLOWING THE APPELLANT TO REJOIN HIS
PARENT DEPARTMENT L.E. LG&RD DEPARTMENT AS
- VILLAGE SECRETARY (BPS-7) AND AGAINST NOT

- TAKING ACTION ON THE DEPARTMENTAL APPEAL OF
THE APPELLANT WITHIN THE STATUTORY PERIOD
OF NINETY DAYS

PRAYER: 4 .
That on_acceptance of this appeal the respondents
may kindly be directed allow the appellant to rejoin
F%

edto-day his parent Department i.e. LG&RD DEPARTMENT as

Village Secretary (BPS-7) with all back benefits. Any

Registrar: other remedy which this auqust Tribunal deems fit
9 ’? that may also be awarded in favor of the appellant.

R.SHEWETH: ATTE

ON FACTS:

1- That the appeliant  was initially  appointed as
Village/Neighborhood Council Secretary (BPS-0/) | ﬁi‘e g
office of respondent no.4 on the proper recomme. -datiﬁ,@ﬁ;‘;{? . [
Departmental selection committee and after fulfilling all thBeshawar !
codal formalities required for recruitments vide order dated
23.2.2016. Copy of the appointment order is attached as _
annexure




¢ ’ .
21.05.2019.

- Servig, ;}!‘ iy,

Hibliga;
P Cshawg, -

*_heard.

—7 5

' Learned counsel for the appellant present. Preliminary arguments

; The appellant \.)vas inﬂ]élly appointed as. Villagé/Néighbo;‘hdM :

AC'our‘lcil Secretary vide order dated 23,02.2016. The appeH‘a‘hf hAOWeiver

- joined Abdul Walj Khan. University as Computer Operator. The

‘appointment of the appellant” at. Abdy] Wali Khan Uliivé‘rs'ity was -
declared 'illegal vide order dated 26.06.2018 and accordingly his -

services stood terminated. The appellant has filed the present service

. appellant to rejoin his‘sefrviée as .Village Secretary.

The appellant has not been able so far to substantiate the fact that

while. performing his duties as Village'Secretary, he applied to Abdu]
-Wali Khan University Mardan through proper channel.

‘However in the interest of justice, the pregent service appeal js

admitted for regular hearing subject to all the legal objectionls." The,

appellant is- directed. to deposit security and pfocess fee within 10 days.

Thereafter, notices be issued to the respondents for  written

before S.B.-

Annexed with the memorandum of appeal is an application for

interim relief, Notice. of the same be also issued to the respondents for
the date fixed.

—~—

= Y 1\‘“, - e} - L

Dateor TTeseRtation of Appiien ., km
Numha

('ov..'-_pr o
T e U

Bate ¢ PRI

TR T 3
Datc o Belivery o7 ;
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a8 WAKALAT NAMA
'INTHE COURT OF : ;
ﬂ/{gf WW&% AZ%U . Petitioners
% VERSUS ’
47(9 74 | Respondents
/We do hereby appoint Mr. Khaled

Rehman, Advocate Supreme Court of Pakistan in the above mentioned case, to do all or any of
the following acts, deeds and things. - '

1. To appear, act and plead for me/us in the above mentioned case in this Court/Tribunal in
which the same may be tried or heard and any other proceedings arising out of or
connected therewith.

NS

To sign, verify and file or withdraw all proceedings, petitions, appeals, affidavits and
applications for compromise or withdrawal or for submission to arbitration of the said
case, or any other documents, as may be deemed necessary or advisable by them for the
conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may be or become due and
payable to us during the course of proceedings.

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from the prosecution of the
said case if the whole or any part of the agreed fee remains unpaid.

In witness whereof [/We have signed this Wakalat Nama hereunder, the contents of

which have been read/explained to me/us and fully understood by me/us this

sttd & Accepted b W

Signatﬁﬂe of Exccutants

3~D,L7{1roon Mansion
KhyWer Bazar, Peshawar
Off: Tel: 091-2592458

NIC 16101-4888813-3
BC No. 1048 ‘
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.., BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
S ‘ PESHAWAR
APPEAL No. 605/2019
MUHAMMAD ABBAS VS . LG & RD DEPTT:

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:
PRELIMINARY OBJECTIONS:

1TO11:

All the preliminary objections raised by the respondents
are incorrect, baseless and not in accordance with law and
rules rather the respondents are stopped due to their own
conduct to raise any .objection at this stage of the appeal.

ON FACTS:
1-  Admitted correct hence need no comments.
2-  Admitted correct hence need no comments.

3-  Incorrect and not replied accordingly. That while performing
his duty with the respondents some posts were advertised in
Abdul Wali Khan University Mardan including the post of
Computer Operator, the appellant applied through proper
channel and for the same the respondent Department issued
proper NOC to the appellant.

4- Incorrect and not replied accordingly. That after fulfilling all -
the codal formalities which is necessary as per rule the
appellant became successful and was issued  with
appointment order dated 01.12.2016 as Computer Operator
(BPS-16) from Abdul Wali Khan University. '

5-  Incorrect and not replied accordingly. That on appointment
in the Abdul Wali Khan University, Mardan the appellant was
relieved by the respondent Department and .consequently
the appeilant took over the charge of his post in the Abdul
Wali Khan University, Mardan by submitting his medical
certificate and charge report. |

LAy
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- Incorrect and not replied accordingly. That Abdul Wali Khan

6_
: University is not necessary party in the instant appeal.
7-  Incorrect and not replied accordingly. That appellant filed
‘ Departmental appeal before his parent Department for
rejoining of his previous serving in light of FR14(A) but the
same was not responded.
8-  Incorrect hence denied.
GROUNDS:
(A to E):

~ Al the grounds of main appeal are correct and in accordance

with law and prevailing rules and that of the respondent are
incorrect, baseless and not in accordance with law and Rules\

hence denied.

It is therefore, most humbly prayed that on' acceptance of

this rejoinder the appeal of the appellant may be accepted in
favor of the appellant. "

APPELLAN
THROUGH: .
NOOR MOHAMMAD KHATTAK
ADVOCATES

F WA N

PO e T T

PR 5



' s - KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No, 3986 Jst pated ©3 /3 / 2000

To
Mr. Zeeshan Ahmad S/O Zahir Shah,
R/O Mohallah Zamin Abad, Mardan.

SUBJECT: - ORDER IN APPEAL NO. 605/2019 MR. MUHAMMAD ABBAS.

| am directed to forward herewith a certified copy of order dated
26.11.2020 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.
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2006 S C M R 1630
[Supreme Conrt ol Paliistan]
Present: Ch. Fjaz Ahmad and Syed Jumshed Al, JJ.

ENECUTIVE DISTRICT OFFICER SCHOOLS AND LITERACY, DISTRICT DIR LOWER
and others----Petitioners ’ )

Versus
OAMAR DOST KHAN and others--—-Respondents
Civil Petitions Nos.786. 787 and 788-P of 2004, decided on Sth May, 2005.

(Awainst the order, dated 28-8-2004 passed by High Court of Peshawar in Service Appeal No. 51 of

2003).
{n) North West Frontier Proviuce Service Tribunals Act (]. ol 1974)---

—o-8. d---Appeal before Serviee Tribunal---Maintainability---It is only a [inal order, original or
appellate, against which an appeal lies to North West Frontier Province Service Tribunal.

(b) North West Frontier Provincee Service Tribunals Act (I of 1974)---
o-Ss. 4 & 7---North West Frontier Province Service Tribunals Rules, 1974, R.27---Service

Tribunil---Jurisdiction==-Dircetion W deparunental Authoritics---Non-availability of any final order--
Grievance of civil servants was that alter their appointment as PTC leachers, they wers not posted

anywhere---Service Tribunal allowed appeals filed by civil servants and directed departmental’

authority 1o issue posting orders---Plea raised by Authoritics was that Service Tribunal did not have
any jurisdiction to issuc dircetion to them and appeal filed by civil servants was not maintainable as
there was no final order---Validity---Powers contained in R.27 of North West Frontier Province
Service Tribunals Rules. 1974, were not intended to enlarge the scope of S.4 of North West Frontier
Province Scrvice Tribunals Act, 1974---Such power was available to Service Tribunal while hearing
an appeal and question ol muaintainability ol an appeal was 10 be answered with referenee o Ss.4
and 7 of North West Frontier Province Service Tribunals Act, 1974---There had not been such an
order within the contemplation of S.4 of North West Frontier Province Service Tribunals Act, 1974,
which could be brought under challenge before North West Frontier Provinee Serviee Tribunal---
Relief claimed by civil servants through appeals was in the nature.of a command to departmental

authority to give them suitable posting---In essence, the civil servants were secking writ of

mandamus which jurisdiction the Service Tribunal did not possess---Petition {or leave to appeal was
converted into appeal and judgment passed by Service Fribunal was sct aside---Appeal was
allowed.

Sceretary 1o the Governgent of N.-W.F.I, Agriculture Department v, Asmatullah Khan and others -

2003 PLC (C.S.) 1289 Muhammad Amjad Malik v. Pakistan State Oils Co. Lid. and others 2005
PLC (C.8.) 318; Muhammad Zahid lgbal and others vo D.E.O. Mardan and others 2006 SCMR 285;
Muhammad Sarwar v. The State PLD 1969 SC 278 and Board of -Intermediate and Secondary

Education. Lahore through its Chairman and another v. Mst. Salma Afroze and 2 others PLD 1992

Rtp:/ fee, pakistantawsite. con/LavOnl ine/ | aw/content 21 asp?Cascdes=200631123 172972014
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(¢) Jurisdiction----

---Quustion of jurisdiction---Raising for the first time belorc Supreme Court---Principles---Question
of jurisdiction gocs 10 the root of case and can be raised for the (irst time even while appearing
betore the highest Court ol country=--Only constraint where a party could be said o be estopped o
ratse question of jurisdiction weuld be where the party itsell” invoked jurisdiction of Court or
Tribunal and on the result being unlavourable repudiates its own action and throws challenge to the
jurisdiction of such Court or Tribunal but cven in such a case, it depends on facts of that case---Yet

“another case where question of jurisdiction may not be entertained for the first time before superior

Courts could be when the cquitics are plainly against the person vaising objection and il upheld
consequence would be to perpetuate all ill-gotten gain or to bring about a plainly unjust
consequence---Objection o, jurisdiction should not be shut cven though raised for the first time
selore Supreme Court.

(J) Administration of justice---

t
----Duty of Court or Tribunal---Non-engaging of counsel by a party---Effect---Court or Tribunal has
to dectde lis belore it in accordance with L and partics are not bound o capape o counsel---lustice
according ol i the duty o Counrt, awhielr can neither be abdicated ine Favonr ot whis or
enoranee ol litigants or their knwyers nor it be avoided or evaded on the pretext that a question of
liw going to the root of the case. was not raised promptly. .
(¢) Jurisdiction---

----Territorial or pecuniary jurisdiction---Scope---Objection to territorial or pecuniary jurisdiction is
regulated by Civil Procedure Code, 1908 and Suit Valuation Act, 1887, respectively.

(N Jurisdiction---

----Conferring of jurisdiction---Principle---Jurisdiction is conferred by either Constitution or law---
Consent or acquicseence has never been considered as w fuctor conferring jurisdiction.

Maulvi Aziz-ur-Rehman v. Ahmad Khan and others 2004 SCMR 1622; Ali Muhammad and others
v. Muhammad Shafi and others PLID 1996 SC 292; Shagufla Begum v, The Income Tax Oflicer,
Circle X1, Zone-13, Lahore PLD 1989 SC 360 and HMHaji Abdullah Khan and others v. Nisar
Nvhammad Khan and others PLID 1963 SC 690 rcl.

M. Saced Khan, AA-G. lor Pelitioners (in all cases).

Khushdil Khan Mohmand, Advocate Supreme Court and Mir Adam Khan, Advocale-on-Record for

Respondents (in all cases). '

ORDER

SYED JAMSHED ALL, J~--This order shall disposc of Civil Pctitions Nos.786, 787 and: 788-P of
2004 beeause common quistions of law and fact are involved therein, The facts of the cases are
briefly noted hercunder., '

hitp:/ /v pakistantawsite. com/LaxOnline/ law/content 21, asp?Casedes=200851123 1/29/2014
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20 Qe Dost Khang respondent in C.PL No.786-P ol 2004, Gul Zaman Khun, respondent in C.P.
N0.78750 of 2004 and Saced Anwar in C.P. No.788-P of 2004 claimed 10 have been appointed as
PTC teachers vide sepurate orders dated 23-4-1998. Their gricvance i the appeals before the N.-
WP Serviee ‘Tribunal was that the departmental authoritics were not issuing any posting order.
Quamar Dost Khan. respondent in C.P. No.786-P of 2004, stated to have made a representation on 4-
[2-19949 10 the Incharge Monitoring Cell and Complaints and a departmental representation on 21-
10-2007 for a suitabie posting and then approached the fearned N.-W.IF.P. Service Tribunal by filing
appeals on 1-2-2003, '

2-A0 The appeals were contested on o number ol grounds including that appeals were barred by
tine, and these were nob maintainable as the respondents were not civil servants, sinee they had

never tuken over the charge of the post. On facts, the position taken was that the orders of

appointment ol the respondents were invalid and dubious. As Far as respondents, Gul Zaman Khan,
respondent in C.P. No.787-P of 2004 and Saced Anwar, respondent in C.P.No.788-P of 2004, are
concerned. apart from the objections noted above, an additional objection was taken that they were
not duly qualificd on the daie of submission of the applications.

3. The learned Serviee Tribunal, howcever, relyving on their own judement in Appeal No.2879 of
2000 wiled Nasrallah v DUEO. (M) Primary, Div Lower and others, allowed all the three appeals
notwithstanding their observation that “it is the burden of respondent-department o verily the
authenticity of the elaims of the appellants throueh tresh departmental cogquiry, il they so desire.

4 The fearned Additonal Advocate-General, submits that the departmental appead lay only against a

final order and in these casces there was no order to be assailed belore the learned Service Tribunal’”

The respondents were not permitted to join the posts because their appointment orders were forged
and bogus and. therefore, they never acquired the status of a civil servant 1o invoke section 4 of the
N.-W.F.P. Service Tribunals Act, 1974 and that the so-called departmental appeal was filed by
Qamar Dost Khan on 21-10-2002 and that too not against any order, it was for directing a posting.
In the other two cascs, he submits that no representation was f{iled, cven it be assumed that
respondents could invoke the jurisdiction of N.-W.F.P. Service Tribunal. In case of Gul Zaman
Khan and Saced Anwar, he invited our attention to the copy of the PTC certificates, showing

anpouncement of their result on 24-2-1998 while the public notice through press, inviting'

applications was issued on 3-10-1997 and the closing date was 13-10-1997. [t was maintained that
since they were not cligible, there was no question of their being summoncd for test and interview
for sctection 1o the post ol PTC teachers. Me submits that no record of appointment of these
respondents is availuble with the department.

5. The deaned counscel Tor the respondents lirst addressed us in C.1°, No.786-1 of 2004. On the basis
of pay rolls ol a number of officials whose names [ind mention in the order, dated 23-4-1998 (in
which name of respondent Qumar Dost also appears) such as Muhammad Rasheed, Asghar Khan,
Muhammad Saleem Khan, Muhammad Ishaq and Inayat Ullah which were placed on record to
contend that the aforesaid officers in the said order were in reccipt of salaries which was by itsclf
sullicient to defeat the plea ol the departmental authorities that the order, dated 23-4-1998, was a
forged document, Before we proceed [urther, we would like to observe here that the departmental
representative had explained that the basis of this consolidated order, duted 23-4-1998 was sepacale
orders. the copy ol the orders being relicd upon contain thirty-two so-called selectees but as a malter
of lucl sixteen out of them were genuine selectees and the department had record of those sixleen.
Learned counsel for the respondenys strenuously relicd on the case of Nasrullah Khan relied upon by
the fearned Service Tribunal and Secrctary to the Government ol N.-W.F.P., Agriculture Department
v. Asmatullah Khan and others 2003 PLC (C.S.) 1289 and Muhammad Amjad Malik v. Pakistan
Staic Oil Co. Lid. and others 2005 PLC (C.S.) 318 to contend that the rule of consistency was
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-~1igfi‘?,¢?l‘f'-.mlln\.-;ud by the N-W ISP Service Tribunal in allowing the appeal of the respondents. 11e
urged that i the record was not available with the department, respondents should not be made to
sutler. As fur as Gul Zaman Khan and Saced Anwar Khan are concerned, he submits thut belore the
date of their selection, they had become eligible and, thercfore, their selection was in order, As far
as objection ol non-maintainability of the appeals before the learned Service Tribunal is concerned,
he' contends that no such objection was taken before the learned Service Tribunal. He, however,
relicd on rute 27 ol the N.-W.F.P. Service Tribunals Rules, 1974, which according to his reading,
gave jurisdiction 1o the learned Service Tribunal to entertain and adjudicate upon the grievance of
the respondents. He maintains that the respondents. had submitted joining reports and had thus,

become civil servants. e

0. Lxereising his right of rebuttal, the learned Additional Advocate-General relied on Muhammad .

Zahic Igbal and others v. D.E.O. Mardan and others 2006 SCMR 285, Explaining the case of
Nasrullah, he submitted that the fact of the said case were dislinguishable because there was no
alfegution of fruud and forgery against Nasrullah.

7. Rizht of appeal has been created by section 4 of the N.-W I'.P. Service Tribunals Act, 1974, It
will be appropriate o reproduce the said section:--

"Appeal 1o Tribunals.---Any civil servant aggrieved by any Final order. whether original or
appellate, made by a departmental_authority in respect ol any of the terms and conditions of
his service may, within thirty days of the communication of such order to him or within six
months of the establishment ol the appropriate Tribunal having jurisdiction in the matier: )

Provided that:

(i) =mmmmmenees -
(b) wmremeerereeenea e
e T (underhining is ours)"

A plain reading of the said provision shows that it is only against a final order, original or appellate,

against which an appeal lies to the N.-W.F.P. Service Tribunal. The powers of the Tribunal are
given in section 7 of the said Act, according to which "the Tribunal may on appeal, set aside, vary or
modily the order appeal against.” (underlining is ours). Rule 27 of N.-W.F.P. Service Tribunals
Rufes. 1974 which is being velied upon by the Tearned counsel Tor the respondents is also reproduced
hereinbelow:--

"Additional powers of the Tribunal.---Nothing in these rules shall be deemed to limit or
otherwise afleet the powers of a Tribunal to make such orders as may be necessary for the
ends of justice or to prevent abuse of the process of the Tribunal. "

The powers contained in rule 27 are not intended to enlarge the scope of section 4. A careful reading
of the said rule shows that this power will be available to the Tribunal while hearing an appeal and
the question ol maintainability of an appeal is o be answered with relcrence (o seclions 4 and 7 of
the Act. There has not been suweh an order within the contemplation of scction 4 which could be
brought under challenge belore the learned N.-W.E.P. Serviee Tribunal. The relief claimed by the
respondents through the uppeals was in the nature of o command 10 the departmental authorily to
give them suitable posting. In essence, they were seeking issuance of writ of mandamus which
jurisdiction the learned Tribunal did not posscess.
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LT T ention of the Tearned counsel for the respondents that the question of non-maintainability
ol the appeals belore the learned Tribunal, in the absence of a final order of the departmental
authority, not having been raised before the learned Tribunad, could not be atlowed to be raised
betore this Court. has not impressed us [or the reason that question of jurisdiction goes to the root of
the case and could be raised for the first time even while appeuaring before the highest Court of the
country. 1tis o fundamental principle of taw that a Court or Tribunal has to decide the lis before it in
aecordunce with faw und partics are not bound to cngage a counsel. Juslice uccording to law is the
duty of the Courtwhich can neither be abdicated in Favour of the whims or ignorance of the litigants
or their fawyers nor it be avoided or evaded on the pretext that a question of Tnw going to the root of
the case was not raised promptly. In making the above observations, am fortilicd by the following
obscervations of this Court in Muhammad Sarwar v. The Swate PLD 1969 SC 278. A

"It appears that the Judges were not property advised, dut it Lalls (o be suid that there is a
well-known adage that a Judee must wear all the law of the country on the sleeve of his
robe” (underlining is ours),

The ruie daid Jdown was reiterated in Board of Intermediate and Sceondary  Lducation, Lahore
through its Chairman and another v Mst Salma Alroze and 2 others PLD 1992 SC 263, The only
constraint where a party could be said w0 be estopped o raise gueston ol jurisdiction would be
where the party itseH invoked jurisdiction of Court or Tribunal and on the result being unfavourable
repudintes s own action and throws challenge o the jurisdiction ol the said Court or Pribunal, But
even i such o case, it will depend on the Tacts of that case. Yet another case where question of
prisdicton may not be entertained Tor the first time belore superior Courts could be when (hic
equities are plainly against the person raising objection and i1 upheld the consequence would beto
perpetuate an thl-gotien gain or to bring aboul a plainly unjust consequence. Examined on the basis
ol the above stuted principles, we do not see that the objection o jurisdiction should be shut even
though raised Tor the tirst time belore this Court. We lind yet another reason for permitting the
ohjection o be raised and that is to clarily the scope ol jurisdiction ol the tearned Tribunal lest the
impugned judement becomes u precedent. We may add a word ol caution i.c. that this judgment only
deals with the subject-matter jurisdiction and not the territorial or pecuniary jurisdiction. Objections
w the said qurisdictons are regvluted respectively by the Code of Civil Procedure and the Suits
Valuation Act,

9. We may also add that jurisdiction is conferred by either Constitution or law. Consent or
acquicseence has never been considered as a Lactor conferring jurisdiction. The judgments ol this
Court in support ol the above view-point are Maulvi Aziz-ur-Rehman ve Ahmad Khan and others
2004 SCMR 16220 Al Muhammad and others v. Muhammad Shafi and others P1LD 1996 SC 292
Shagufta Begum v, ‘The Income Tux Officer, Circle X1, Zone-B3, Luhore PLI) 1989 SC 360 and Laji
Abdullah Khan und others v, Nisar Muhammad Khan and others PLID 1965 SC 690.

10. Accordingly, these petitions are converted into appeals, are allowed and the judgment of the
learned Service Tribunal is set aside,

ML LAE-2/SC ' Appeat allowed.
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{Supreme Court of |’:ll\'isi‘.ll-]l

i'rescot: Javed Fgbal and Raja Favyaz Ahmed, JJ

pobacer HHAFEEZULLAH---Petitioner

CEOPPCL) and others---Respondents
Civil Pention No. R3-Q of 2009, decided on 24th fune. 2010,

{On appeal from the judgment dated 30-4-2009 passed l)) the High Court of Balochistan. Quetta in Constitution
Peutim No. 213 nI 2008).

Civil Servants ((_fnnfil'lnutiml) Rules, 1993---
== R 2 ibj--Fundamental Rules, R, 12-A---Constitution of Pakistan, Art. 185 (3)---Lien wiith puarent

depariment-—-Prerequisites---Petitioner was serving with  Pakistan Telecommunication Corporation Limited
(PTCy and from there he jomed Public Health Engincering Department through Public Service Commission---

After joining of new department by petitioner. PTCL announced Volunteer Separation Scheme---Claim ot

peiitioner was that when the Scheme was announced he had lien with PTCL, therefore. he was entitled o all
benet toander the Scheme---Validitv---Lien under R, 2 (b) of Civil Scervants (Confivmation) Rules, 1993 meant
the tide ol vl servant o hold ble.\ld[lll\k,l'\’ a post on which he had been confirmed---Employee under
Funadoreental Rules 12-A0 on substantive appointment to any permanent post acquired a lien on that poest and
cense e hold any den previously acquired on any other post-—-For termination of lien ol @ permanent civil
servaat from his origmal department, three prevequisites had to be satisficd which were that the civil servans
concerned had joined other department on regular basis: that the Joining to other department was result of iy
selecten and that the selection was through a regular selection process---11 above mentioned conditions weie

e ed and avil servant had comested for such jommg. he would have no claim about his licn fn the previons
\k,n, ment atter expiry of probatianary period---Licn could not be retained by petitioner in PTCL atter jeining

Publi - Heolth Engimeermg Departiment on regular basis through Public Service Commission---Voluntecr

Soepatsiton Scheme could not be made applicable i case of petitioner which was launched alter his joining
Public Health Engindering Department which othenwise could not be availed being a regular government servan:

iy Public Tealth Engineering Department---Supreme Court declined to exercise discretion in favour ol petitioner

and dud notinterfere incthe judement passed by Figh Court---Leave to appeal was relused.

sapac Hussan v Seeretary, Establishment Division 1996 SCMR 284: Muhammad Askon v, Collector of

Custems 1999 PLOC{CS)y 7310 Ghulam Qadir vo Multan Central Co-op. Bank Lid, PLID 1986 SC 1380 Davian
Kohan v, Naseer 1\1‘]11]1;1:1111'1;1(\& Khan PLD 1964 SC 1360 WH. King v. Gajendragadkar AIR 1950 Born, 386 Fava
Liuha e nad v Election Authority 1985 SCMR 1909 Hayat Muhammad and 4 others v. Flection Authority and
clhiors FURS SCMR 19092 Tai Singh v, State AIR 1952 AllL 991 and Jai Singh v, State 1952 Cri. L. Jour 1753 ref

Putitioner in person,

Mamrm Murkiza Advocare Supreme Court and MOWNL Kohlio Advocate-on-Record for Respondenis Nos, 1o

e of hewring: 240 June, 2010

GUDGMENT

AV EDHQBALL-<-This perition for leave to appeal is directed against judgment dated 30-4-2009 wherehs the

‘-

Constaation Petition preferred on behalf of petitioner has been dismissed.
20T he Tacts ot the case have been mentioned claborately i the judgment impugned. repetition whereo! would be
Gl o s, :

30N Kamran Murtaza, lut]md Advocate Supreme Court entered appearance on behall” of petitioner ad
conterded tiat the Tegal and factual aspects of the controversy have not been dp'nm ated I HE e porspective
sohich resultcd moserous nuscarriage of justice. Iy order o support the said contention i ix subriied that
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Votanicer Separation Scheme (VSS) has been misinterpreted and misconstrued. beneits whereetconfd ey, toas
ranted 1o the petitioner. [Cis ureed emphatically that the question of lien has not been adverted 1e provers o
tie peationer having lien in PTCL cannot be deprived ol the benelits acerued by introducing Volv e
sepatnion Scheme (VSS) as the petitioner has got o permanent status with TCL el theretore. the Velinmed

soparition Scheme (VS8 would be applicable in his vase. Tis adso submittied tha Bow ES e

rettedered By the petitoner could be thrown avay

Lo has e carelully examined the above mentioned comentions as adduced on behair ol petiioner and p
fsedement impugned in the Tight of relevant record of the case with entinent assistanee of NMeod e
vtz feamed Advocate Suprenie Court for the petitioner, The petitioner had invoked the Constitationii

puriadiction of Thigh Court with prayer "that his petition may be aceepted and dircetion may Kindhy be given o

Seecrrien Scheme (VSSY An in=depth serutiny of record wondd reveal that peotineoner hrowen o

respondents o entertain the clann of petitioner allowing financiad benelits under the Schenmie known ay Mol

apeiied or the post of Assistant Lnginec in Public Healt Brgineering Dopartnent, Gt Praloio s

mrcuels Peblic Service Commission in view of the beter Tuture prospects and sciceied and stbscaue’ s
hessel” rebioved Trom PTCL. The learned Advocate Supreme Cowrt was asked vointedly as to whein o e

retitioner was compelled 1o feave the post which the petitioner was holdimg and the reply of fearned Sy eare
Stprenie Courl was that there was no such compulsion withy the submission that poetitioner conld pot hive feen

S

deprived rom beneit of Nolunteer: Separation: Scheme (VSS) Ave are not porstaded o apres wni v
culvisission for the simple reason that the petitioner had feft PECL ander Yolunteer Separation Sohe B
which was meant for serving emplovees of PECL Had the petivoner been mthe sorvive N T Y
Aenb] hav been difterent. The petitioner was probably agerieved due to non-prometien m RO bar s e

D caae of petitioner thar he was either ignored or superseded and henee coutd ot be arenele s el
compeiled Bim e teave PTCL which was certainly due to bleak and remaote chance [or promoton, i niei o
earatoh cf thai petitioner had joined PTCL being an unqualificd Engmeer and got higher gualiiicat ooa bv

S e PO and joined Public Heath Engineering Departiment.

Ve it aiko exantined the question ol Hien as pressed fno service e and agata on
farned Advocate Sepreme Court could not convinee us that as 1o how the petinoia cotd e s heps

T adier Joming Public Tealth Engineering Department and that oo through Public service Cemime e o
e e noted that “Lien™ eans the title of a civil servant to hold substantively o post on awhien e bae ey
continmed (Rule-2 (hy of Civil Servants (Confirmation) Rules. 1993 There is no cavil o the proposthion Tt an

cimphoves onsubstantis ¢ appointment to any perianent post acyuires i lien on that posi avid viases e diedd oy
Lo proviousiv acguired onany other post (FRT2-A0 Learned Advocate Supreme Ot B Gnfet e
Ay other rule to ke aduferent view from the one mentioned heremaboyve. it oo sented oot ey e
ceermation of hen of o permanent Civil Servant 1iom his onginal Department thee preveon o
Ted ey e s unders

ay the Civad Sen ent concenied had jomned other Department on regulur basis:

P the joining to other Department was result ol his selection:

s th e selection was through aoregular selection process.

Sanee mentioned corditions are satsficd and Ol Seevant had consented fo sacte o

oo e el about his hen in the previous Department afier expiry of probavonory period. ot tew TR
are Tortitied by the dictum laid down in Sagjad Tuossam v Seerctary. Establishiment Division (1900 SON T8 1y

nhamnied Aslim v, Coltector of Customs (1999 PLC GCS) 7311 The vase of petitiener Hus hocs o el o
PRI

e tonchstone of the eriterion as mentioned hercinabove and we e ol the constdared view it o carren b

rerained i PTCL atter joining the Public Health Engineering Department on recular bisis ihreneh KD
worviee Commission. The Volunteer Separation Scheme (VSS) cannet be i applic I FE ;
correner which admittedly and andisputedly was hunched adter his joinmy Pacho Hieehb e o

Yemartnert wlieh othersise could not be avaticd being @ regular Government swinvani i P T

! coorine Deporiment Fearned Division Beneh ot Iigh Court of Balochisian has examimed ihe et

conton ey will difigent application of mind in the judament nnpugned. refevant portion whereod s pepr e
Sercinbelow Tor ready reference:--

“We have considered the arguments advanced by fearned counsel for the pariics aid perused B e i

From the perusal ol record. it transpires that vide ordor dated 27t Mave 200 the poiitione: s v %_:.-

o the department having jomed the Provineial Government. and thus: brono streicho of g Lo v

i 4 . .
Bt how s !

gt San

conpeded e termied that he had alien i the sasd departiment, Strange chotghit

whien, he is appointed through Balochistan Public Service Commission by the Poovinenad
On relicving bim (rom the said post ol PTCL: he went out ol the Cadre of said denariment.
could be considered for the purpose of Pensionary benefits. Fhe Volunt:er Scparation > e

i""f'f:',"".
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(VSS) was introduced atter his joining the Provincial Government and was applicable to the existing
emplovees. details whereol lave been given in the wid separation scheme. For the sake of argument, even
i 1the contention of petitioner 1s accepted and his scpamtxon scheme is allowed. it would Create anomaly.
as a retived person cannot hold a regular employment in either of the Government Department, Swnee the
petitioner was selected and had }nmcd the Provincial Gov ernment and having been relieved from the said
department, as he was not in the hst of unpluvwx serving in the PTCL. It was not incumbent upon the
department to have replied with regard to Volunteer Separation Scheme (VSS). as he had lost the stius
ol emplovee of the department.”

:

oo b

of leave 1o appeal. The Constitution does not impose any limitation-as to the circumstances, which would justify
or warrant the grant of leave to appeal.” Ghulam Qadir v. Multan Central Co-op. Bank Lid. (PLD 1986 SC
13363, Dunran Khan v, Naseer Muhammad Khan (PLD 1964 SC 136), W.H. King v. Gaiendragadkarj. AT 1650
Born. 380, Hayat Muhamiad v. Election Authority (1985 SCMR1909). Hayat Muhammad and 4 others v
Elecion Authority and others (1985 SCMR 1909), Tui Singh v. State (AIR 1952 AT1.991), Jai Singl v. Stare
{193 Cee L Jour 17333

74 view of what has been discussed hereinabove, the petition being devoid of merit is dismissed and lcave
retused. ’ '

MU H-2/SC Petition dismissed.

) “the grant of Teave is a matter of diseretion and not of right. Where ¢ petitioner was
found 1o be not entitfed o equitable relief under Art. 199 heowas also not entitled to grant.of discretionary reliel

el -
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) ibuplekme Court of Pakistan|

Present: Javed Igbal and Raja Fayyaz Ahmed, JJ
fngineer HAFEEZULLAH---Petitioner

Versus

C.E.O. (PTCL) and others---Respondents

Civil Petition No. 85-Q of 2009, decided on 24th June, 2010.

(On appeal from the judgment dated 30-4-2009 passed by the High Court of Balochlstan Quetta in Constitution
Petition No. 213 of 2008).

Civil Servants (Confirmation) Rules, 1993---

----R. 2 (b)---Fundamental Rules, R. 12-A---Constitution of Pakistan, Art. 185 (3)---Lien with parent
department---Prerequisites---Petitioner was serving with Pakistan Telecommunication Corporation Limited
(PTCL) and from there he joined Public Health Engineering Department through Public Service Commission---
After joining of new department by petitioner, PTCL announced Volunteer Separation Scheme---Claim of
petitioner was that when the Scheme was announced he had lien with PTCL, therefore, he was entitled to ali
benefits under the Scheme---Validity---Lien under R. 2 (b) of Civil Servants (Confirmation) Rules, 1993, meant
the title of civil servant to hold substantively a post on which he bad been conf’rmedemployee under
Fundamental Rule, 12-A, on substantive appointment to any permanent post acquired a lien on that post and
ceased to hold any lien previously acquired on any other post---For termination of Hen of a permanent civil
servant from his original department, three prerequisites had to be satisfied which were that the civil servant
concerned had joined other department on regular basis; that the joining to other department was result of his
selecticn; and that the selection was through a regular selection process---1f above mentioned conditions were
satisfied and civil servant had contested for such joining, he would have no claim about his lien in the previous
department after expiry of probationary period---Lien could not be retained by petitioner in PTCL after joining
Public Health Engineering Department on regular basis through Public Service Commission---Volunteer
Separation Scheme could not be made applicable in case of petitioner which was launched after his joining
Public;Health Engineering Department which otherwise could not be availed being a regular government servant
in Public Health Engineering Department---Supreme Court declined to exercise discretion in favour of petitioner
and did not interfere in the judgment passed by High Court---Leave to appeal was refused.

Sajjad Hussain v. Secretary, Establishment Division 1996 SCMR 284; Muhammad Asiam v. Collector of
Custorus 1999 PLC (CS) 751; Ghulam Qadir v. Multan Central Co-op. Bank Ltd. PLD 1986 SC 1386; Dauran
Khan v. Naseer Muhammad Khan PLD 1964 SC 136; W.H. King v. Gajendragadkar AIR 1950 Born. 380; Hayat
Muhammad v. Election Authority 1985 SCMR 1909; Hayat Muhammad and 4 others v. Election Authority and
others 1985 SCMR 1909; Jat Singh v. State AIR 1952 AlL 991 and Jai Singh v. State 1952 Cri. L. Jour 1755 ref,

Petitioner in person.

~
J.

Kamran Murtaza, Advocate Supreme Court and M.W.N. Kohli, Advocate-on-Record for Respondents Nos. | to
Date of hearing: 24th June, 2010.

JUDGMENT

JAVED IQBAL, J.—--This petition for leave to appeal is directed against judgment dated 30- 4-2009 whereby the
Constitution Petition preferred on behalf of petitioner has been dismissed.

The facts of the case have been mentioned elaborately in the judgment 1mpugned repetition whereof would be
uf no use.

. Mr. Kamran Murtaza, learned Advocate Supreme Court entered dppeqmncc on behalf of petitioner and
contcndcd that the leg,,at and factual aspects of the controversy have not been apprccmted N its true perspective
which resulted in serious miscarriage of justice. In order to support the said contention it is submitted umt
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Volunteer Separation Scheme (VSS) has been misinterpreted and misconstrued, benefit whereof could have been
gmnted fo the petitioner. 1t is urged emphatically that the question of lien has not been adverted to propely and
the  petitioner having lien in PTCL cannot be deprived of the benefits accrued by mtroducmg Volunteer -
Separation Scheme (VSS) as the petitioner has got a permanent status with PTCL and, therefore, the Volunteer
Separation Scheme (VSS) would be applicable in his case. It is also submitted that how 15 years service
rendered by the petitioner could be thrown away.

4. We have carefully examined the above mentioned contentions as adduced on behalf of petitioner and perused
the judgment impugned in the light of relevant record of the case with eminent assistance of Mr. Kamran
Murtaza, learned Advocate Supreme Court for the petitioner. The petitioner had invoked the Constitutional
jurisdiction of High Court with prayer "that his petition may be accepted and direction may kindly be given to
respondents to entertain the claim of petitioner allowing financial benefits under the Scheme known as Volunteer
Separation Scheme (VSS)". An in-depth scrutiny of record would reveal that petitioner himself at his own
applied for the post of Assistant Engineer in Public Health Engineering Department, Govt. of Balochistan
through Public Service Commission in view of the better future prospects and selected and subsequently got
himself relieved from PTCL. The learned Advocate .Supreme Court was asked pointedly as to whether the
petitioner was compelled to leave the post which the petitioner was holding and the reply of learned Advocate
Supreme Court was that there was no such compulsion with the submission that petitioner could not have been
deprived from benefit of Volunteer Separation Scheme (VSS). We are not persuaded to agree with such
submission for the simple reason that the petitioner had left PTCL under Volunteer Separation Scheme (VSS)
which was meant for serving employees of PTCL. Had the petitioner been in the service of PTCL the position
would have been different. The petitioner was probably aggrieved due to non-promotion in PTCL but it is not
the case of petitioner that he was either ignored or superseded and hence could not be promoted which
compelled him to leave PTCL which was certainly due to bleak and remote chance for promotion. It must not be
lost sight of that petitioner had joined PTCL being an unqualified Engineer and got higher qualification at the
cost of PTCL which at least makes it abundant clear that atmosphere in PTCL remamed congenial and petitioner
himself had left PTCL and joined Public Heath Engineering Department.

.

5. We have also examined the question of lien as pressed into service time and again on behalf of the petitioner.
The learned Advocate Supreme Court could not convince us that as to how the petitioncr could have kept lien in
PTCL after joining Public Health Engineering Department and that too through Public Service Commission. It is
to be noted that "Lien" means the title of a civil servant to hold substantively a post on which he has been
confirmed (Rule-2 (b) of Civil Servants (Confirmation) Rules, 1993). There is no cavil to the proposition that an
employee on substantive appointment to any permanent post acquires a lien on that post and ceases to hold any
lien previously acquired on any other post (F.R.12-A). Learned Advocate Supreme Court had failed to point out
any other rule to take a different view from the one mentioned hereinabove. It is well-settled by now that for the
termination of lien of a permanent Civil Servant from his original Department three prerequisites had to be
satisfied which are as under:

:':'(e‘-

(i) the Civil Servant concerned had joined other Department on regular basis;
(31) the joining to other Department was result of his selection;
(i11) the selection was through a regular selection process.

If the above mentioned conditions are satisfied and a Civil Servant had consented for such joining, he would
have no claim about his lien in the previous Department after expiry of probationary period. In this regard we
are fortified by the dictum laid down in Sajjad Hussain v. Secretary, Establishment Division (1996 SCMR 284),
Muhammad Aslam v. Collector of Customs (1999 PLC (CS) 751). The case of petitioner has been examined on
the touchstone of the criterion as mentioned hereinabove and we are of the considered view that lien cannot be
retained in PTCL after joining the Public Health Engineering Department on regular basis through the Public
Service Commission. The Volunteer Separation Scheme (VSS) cannot be made applicable in the case of
petitioner which admittedly and undisputedly was launched after his joining Public Health Engineering
Department which otherwise could not be availed being a regular Government servant in Public Health
Engineering Department. Learned Division Bench of High Court of Balochistan has examined the entire
controversy with diligent application of mind in the judgment impugned, relevant portion whereof is reproduced
hereinbelow for ready reference:--

"We have considered the arguments advanced by learned counsel for the parties and perused the record.
From the perusal of record, it transpires that vide order dated 27th May, 2006, the petitioner was relieved
from the department having joined the Provincial Government, and thus; by no stretch of imagination, it
could be termed that he had a lien in the said department. Strange enough that how his lien is maintained
when, he is appointed through Balochistan Public Service Commission by the Provincial Government.
On relieving him from the said post of PTCL; he went out of the Cadre of said department, however; his
service could be considered for the purpose of Pensionary benefits. The Volunteer Separation Scheme
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(VSS) was introduced aftu hIS Jommg thc Plovalal Govcrmﬁent and was applicable to the U(lstmg
‘c:mpiu\ ees, details whereof have been given in the aid sepamtlon scheme. For the sake of argument,’even
¥the contention of petitioner is accepted and his separation scheine is. allowed, it would create anomaly;
as a retired person cannot hold a leguicu employmem in either of the Government Department. Since rhe'
petitioner was selected and hadJOIned the Provincial (Jovernment and hdvmg been relieved from the said
department, as he was not in the list of employees suvmg, in the PTCL. It was not incumbent. upon the
department to have replied with regdrd to Volunteer Sepal ation Scheme (VSS), as he had lost the status
of employee of the depaltment ' :

-~

6. It is‘weii settled by now thar "the g,lant of leave is a matter of discretion and not of right., Where petitioner was
found.(0 be not entitled to equitable relief under Art.199 he was also not entitled to grant of discretionary relief
of leave to appeal. The Constitution does not impose any limitation as to the circumstances, which wouldJu%tlfy
or warrant the grant of leave to appeal.” Ghulam Qadir v. Multan Central Co-op. Bank Ltd. (PLD 1986 SC
1386), Dauran Khan v. Naseer Muhammad Khan (PLD 1964 SC 136), W.H. King v. Gaiendragadkar), AIR 1950
Born. 380, Hayat Muhammad v. Election Authority (1985 SCMR 1909), Hayat Muhammad and 4 others' v.
Election Authority and others (1985 SCMR 1909), Jai Singh v. State (AIR 1952 A11.991), Jai Singh v. State
(1952 Cri.L.Jour 1755).

7. In view of what has been discussed hereinabove, the petition being devoid of merit is disimissed and leave .
refused.

M.H./H-2/SC Petition dismissed.

2
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(Supreme Court of Pakistan]
Present: Ch. [jaz Ahmad and Syed Jamshed Ali, JJ

EXECUTIVE DISTRICT OFFICER SCHOOLS AND LITERACY, DISTRICT DIR LOWER
and others----Pctitioners - )

-

Versus
QAP\'IAR‘DOST KHAN and others----Respondents
Civil Petitions Nos.786. 787 and 788-P of 2004, decided on §th May, 2005.

(Against the order. dated 28-8-2004 passed by High Court of Peshawar in Service Appeal No. 51 of
-2003). St :

L -
o

(a1) North West Frontier Provinee Service Tribunals Act (T of 1974)---

—---8. 4---Appcal before Service Tribunal---Maintainability---It is only a final order, original or
appellate, against which an appeal lies to North West Frontier Province Service Tribunal.

(b) North West Frontier Province Serviee Tribunals Act (I of 1974)---
—--Ss. 4 & 7---North West Frontier Province Service Tribunals Rules, 1974, R.27---Service

'l"ribunul---Juri_sdiclidn---Dircction to departmental authoritics---Non-availability of any final order--
-Grievance of civil servants was that alter their appointment as PTC teachers, they were not posted

anywhere---Service Tribunal allowed appeals filed by civil servants and directed departmental’

authority to issue posting orders---Plea raised by Authorities was that Service Tribunal did not have
any jurisdiction to issue direction to them and appeal filed by civil servants was not maintainable as
there was no final order---Validity---Powers contained in R.27 of North West Frontier Province
Service Tribunals Rules, 1974; were not intended to enlarge the scope of S.4 of North West Frontier
provinee Service Tribunals Act, 1974---Such power was available to Service Tribunal while hearing
an appeal and question of maintainability of an appeal was 1o be answered with reference to Ss.4
and 7 of North West Frontier Province Service Tribunals Act, 1974---There had not been such an
order within the contemplation of S.4 of North West Frontier Province Service Tribunals Act, 1974,
which could be brought under challenge before North West Frontier Province Service Tribunal---
Relief claimed by civil servants through appeals was in the nature of a command to departmental
authority to give them- suitable posting---In essence, the civil servanls were seeking writ of
mandamus which jurisdiction the Service Tribunal did not possess---Petition for leave to appeal was
converted into appeal and judgment passed by Service Tribunal was set aside---Appeal “was
allowed.

Secretary to the Government of N.-W.F.P., Agriculture Department v. Asmatullah Khan and others - .

2003 PLC (C.S.) 1289; Muhammad Amjad Malik v. Pakistan State Qils Co. Ltd. and others 2005
PLC (C.S.) 318; Muhammad Zahid 1qbal and others v. 0.E.0. Mardan and others 2006 SCMR 285;
Muhammad Sarwar v. The State PLD 1969 SC 278 and Board of Intermediate and Secondary

Education. Lahore through its Chairman and another v. Mst. Salma Afroze and 2 otheps PLD 1992

S
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(¢) Jurisdiction----

--=Question ol jurisdiction---Raising for the [irst time before Supreme Court---Principles---Question

ol jurisdiction goes to the root of case and can be raised for the first time even while appearing _
before the highest Court of country---Only constraint where a party could be said to be estopped to !
raise question of jurisdiction would be where the party itself invoked jurisdiction of Court or
Tribunal and on the result being unfavourable repudiates its own action and throws challenge 1o the
jurisdiction of such Court or Tribunal but even in such a case, it depends on facts of that case---Yet

another case where question of jurisdiction may not be entertained for the first time before superior’

Courts could be when the equities are plainly against the person ruising objection and il upheld
consequence would be to perpetuate all ill-gotten gain or to bring about a plainly unjust
consequence---Objection to jurisdiction should not be shut even though raised for the first time °
before Supreme Court.

(d) Administration of justice---

----Duty of Court or Tribunal---Non-engaging of counsel by a party---Effect---Court or Tribunal has
to decide lis before it in accordance with law and partics are not bound to engage n counsel---Justice
according 1o law i the duty o Court, which can ncither be ubdicuted in tavour of whims or
ignorance ol litigants or their lawyers nor it be avoided or evaded on the pretext thal a question of
law going to the root of the case, was not raised promptly. ' .
(e) Jurisdiction--- - -
~---Territorial or pecuniary jurisdiction---Scope---Objection to territorial or pecuniary jurisdiction is
regulated by Civil Procedure Code, 1908 and Suit Valuation Act, 1887, respectively.

(f) Jurisdiction---
----Conferring of jurisdiction---Principle---Jurisdiction is conferred by either Constitution or law---
Consent or acquicscence has never been considered as d fuctor conlerring jurisdiction,

Maulvi Aziz-ur-Rehman v. Ahmad Khan and others 2004 SCMR 1622; Ali Muhammad and others
v. Muhammad Shafi and others PLD 1996 SC 292; Shagulla Begum v. The Income ‘Fax Ofticer,
Circte X1, Zone-B, Lahore PLD 1989 SC 360 and Haji Abdullah Khan and others v. Nisar
Muhammad Khan and others PLD 1965 SC 690 rel.

M. Saeed Khan, A.A.-G. for Petitioners (in all cases).

Khushdil Khan Mohmand, Advocate Supreme Courl and Mir Adam Khan, Advocate-on-Record for
. Respondents (in all cases). ' E

ORDER

S\’ED JAMSHED ALI, J~--This order shall dispose of Civil Petitions Nos.786, 787 and 788-P of
2004 because common questions of law and Fact are involved therein, The facts of the cases are
briefly noted hercunder.
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2. Qugox Post Khan, respondent in C.P. No.786-P of 2004, Gul Zaman Khan, respondent in C.P.
No.787-20l 2004 and Saced Anwar in C.P. No.788-P of 2004 claimed to have been appointed as
PTC teachers vide separate orders dated 23-4-1998. Their gricvance in the appeals belore the N.-
W.F.P. Service Tribunal was that the departmental authorities were not issuing any posting order.
Qamar Dost Khan. respondent in C.P. No.786-P of 2004, stated to have made a representation on 4-
12-1999 10 the Incharge Monitoring Cell and Complzints and a departmental representation on 21-
10-2002 for a suitable posting and then approached the learned N.-W.F.P. Service Tribunal by filing
appeals on 1-2-2003,

2-A. The appeals were contested on a number of grounds including that appeals were barred by
time, and these were nol maintainable as the respondents were not civil servants, since they had

never taken over the charge of the post. On facts, the position taken was that the orders of

appointment of the respondents were invalid and dubious. As far as respondents, Gul Zaman Khan,
respondent in C.P. No.787-P of 2004 and Saced Anwar, respondent in C.P.No.788-P of 2004, are
concerned, apart from the objections noted above, an additional objection was taken that they were
not duly qualificd on the date of submission of the applications.

3. The learned Service Tribunal, however, relying on their own judgment in Appeal No.2879 of
2000 utled Nasrullah v, D.E.O. (M) Primary, Dir Lower and others, atlowed all the three appeals
notwithstanding their observation that "it is the burden of respondent-department to verify the
authenticity of the claims of the appellants through (resh departmental caquiry, il they so desire”.

4. "T'he learned Additional Advocate-General, submits that the departmental appeal lay only against a
linal order and in these cases there was no order to be assailed belore the learned Service Tribunal®
The respondents were not permitted to join the posts because their appointment orders were forged
and bogus and, therefore, they never acquired the status of a civil servant to invoke section 4 of the
N.-W.F.P. Service Tribunals Act, 1974 and that the so-called departmental appeal was filed by
Qamar Dost Khan on 21-10-2002 and that too not against any order, it was for directing a posting.
In the other two cases, he submits that no representation was filed, even it be assumed that
respondents could invoke the jurisdiction of N.-W.F.P. Service Tribunal. In case of Gul Zaman
Khan and Saeced Anwar, he invited our attention to the copy of the PTC certificates, showing

announcement ol their result on 24-2-1998 while the public notice through press, inviting”

applications was issued on 3-10-1997 and the closing date was 13-10-1997. It was maintained that
- since they were not eligible, there was no question of their being summoned for test and interview
for sclection to the post of PTC tcachers. He submits that no record of appointment of thesg
respondents is available with the department.

5. The learned counsel [or the respondents first addressed us in C.P. No.786-P of 2004. On the basis
of pay rolls of a number of officials whose names find mention in the order, dated 23-4-1998 (in
which name ol respondent Qamar Dost also appears) such us Muhammaud Rasheed, Asghar Khan,
Muhammad Saleem Khan, Muhammad Ishaq and Inayat Ullah which were placed on record to
contend that the aforesaid officers in the said order were in receipt of salarics which was by itself
sufficient to deleat the plea of the departmental authorities that the order. dated 23-4-1998, was a
forged document. Before we proceed further, we would like to observe here that the departmental
representative had explained that the basis of this consolidated order, dated 23-4-1998 was separate
orders, the copy of the orders being relied upon contain thirty-two so-called selectees but as a matter
of fact sixtecn out of them were genuine selectees and the department had record of those sixteen.
Learned counsel for the respondenys strenuously relied on the case of Nasrullah Khan relied upon by
the learned Service Tribunal and Secretary to the Government of N.-W.F.P., Agriculture Department
v. Asmatullah Khan and others 2003 PLC (C.S.) 1289 and Muhammad Amjad Malik v. Pakistan

State Oil Co. Ltd. and others 2005 PLC (C.S.) 318 to contend that the rule of consistency was

http://www.pakistanlawsite.com/Lawdnline/!aw/content21 .asp?Casedes=200651123 1/29/2014
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-:'i'_.:!v'u,y:fg;llo\.\'cd by the N.-W.IF.P. Scrvice Tribunal in allowing the appeal of the respondents. He
urged that.Hf the rccord was not available with the department, respondents should not be made to
suffer. As far as Gul Zaman Khan and Saced Anwar Khan are concerned, he submits that before the
date of their selection, they had become eligible and, therefore, their selection was in order. As far
as objection of non-maintainability of the appeals before the learned Service Tribunal is concerned,
he contends that no such objection was taken before the learned Service Tribunal. He, however,
relied on rule 27 of the N.-W.F.P. Service Tribunals Rules, 1974, which according to his reading,
gave jurisdiction 10 the learned Service Tribunal to entertain and adjudicate upon the grievance of
the respondents. e maintains that the respondents_ had submitted joining reports and had thus,
become civil servants, S
6. Excrcising his right of rebuttal, the learned Additional Advocate-General relied on Muhammad .
Zahid Igbal and others v. D.E.O. Mardan and others 2006 SCMR 285, Explaining the case of
Nasrullah, he submitted that the fact of the said case were distinguishable because there was no
allegation of fraud and forgery against Nasrullah. .

7. Right of appeal has been created by scction 4 of the N.-W.F.P. Service Tribunals Act, 1974. It

wili be appropriate to reproduce the said section:--

"Appeal to Tribunals.---Any civil servant aggrieved by any final order. whether original or
appeliaie, made by a departmental authority in respect of any of the terms and conditions of
his service may, within thirty days of the communication of such order to him or within six
months of the establishment of the appropriate Tribunal having jurisdiction in"the matler: ‘

Provided that:

(2) -meemeees
(b) wmommsree s
(C) -emmmee- --- (underlining is ours)"

A plain reading of the said provision shows that it is only against a final order, original or appellate,

against which an appeal lies to the N.-W.F.P. Service Tribunal. The powers of the Tribunal are
given in section 7 of the said Act, according to which "the Tribunal may on appeal, set aside, vary or
modify the_order appeal against." (underlining is ours). Rule 27 of N.-W.F.P, Service Tribunals
Rules, 1974 which is being relied upon by the learned counsel for the respondents is also reproduced
hereinbelow:--

"Additional powers of the Tribunal.---Nothing in these rules shall be deemed to limit or
otherwise affect the powers of a Tribunal to make such orders as may be necessary for the
ends of justice or to prevent abuse of the process of the Tribunal.

The powers contained in rule 27 are not intended to enlarge the scope of section 4. A careful reading
of the said rule shows that this power will be available to the Tribunal while hearing an appeal and
the question of maintainability of an appeal is to be answered with reference Lo sections 4 and 7 of
the Act. There has not been such an order within the contemplation of section 4 which could be
brought under challenge beforc the learned N.-W.F.P. Service Tribunal. The relief claimed by the
respondents through the appeals was in the nature of a command to the departmental authority to
give them suitable posting. In essence, they were seeking issuance of writ of mandamus which
jurisdiction the learned Tribunal did not POSSCSS.
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LT Tostention of the learned counse! for the respondents that the question of non-maintainability
ol" the appeals belore the learned Tribunal, in the absence of a final order of the departmental
authority, not having been raised before the learned Tribunal; could not be atlowed o be raised
before this Court, has not impressed us for the reason that question of jurisdiction goes to the root of
the case and could be raised lor the first time even while appearing belore the highest Court of the
country. Itis a fundamental principle of law that a Court or Tribunal has to decide the lis before it in
accordance with law and parties are not bound to engage a counsel. Justice according to law is the
duty of the Court which can neither be abdicated in fuvour of the whims or xgnomnu, of the litigants
or their Fuwyers nor it be avoided or evaded on the pretext that a question of law going to the root of

the case was not raised pxomptly In making the above obscrvations, [ am fortificd by the Iollowmg,

observations of this Court in Muhammad Sarwar v. The State PLD 1969 SC 278. o

"It appears that the Judges were not properly advised, but it {ulls to be suid that there is a
well-known adage that a_Judee must wear all the law ol the country on the sleeve of his
robe." (underlining is ours).

The rule kud down was reiterated in Bourd of Intermediate and Sceondary Education, Lahore
through its Chairman and another v. Mst. Salma Alvoze and 2 others PLD 1992 SC 263, The only
constraint where a party could be said 10 be estopped to raise question of jurisdiction would be
where the party itself invoked jurisdiction of Court or Tribunal and on the result being unfavourable
repudiales its own action and throws challenge (o the jurisdiction ol the said Court or Tribunal. But
even in such a case, 10 will depend on the facts of thal case, Yet another case where question of
jurisdiction may not be entertained for the first time belore superior Courts could be when the
cquitics are pluinly against the person raising objection and il upheld the consequence would be'to
~perpetuate an ill-gotten gain or to bring about a plainly unjust conscquence. Examined on the basis
of the above stated principles, we do not see that the objection (o jurisdiction should be shut even
though raised for the first time before this Court. We find yet another reason for permitting the
objection to be raised and that is to clarify the scope ol jurisdiction of the learned “Tribunal lest the
impugned judgment becomes a precedent. We may add a word of caution i.e. that this judgment only
deals with the subject-matter jurisdiction and not the territorial or pecuniary jurisdiction. Objections
o the said jurisdictions are regulated respectively by the Code of Civil Procedure and the Suits
Valuation Act.

9. We may also add that jurisdiction is conferred by either Constitution or law. Consent or
chuic:ccncc has never been considered as a factor conferring jurisdiction. The judgments of this
Court in support of the above view-point are Maulvi Aziz-ur-Rchman v. Ahmad Khan and others

2004 SCMR 1622; Ali Muhammad and others v. Muhammad Shafi and others PLD 1996 SC 292:
Shagulta Begum v. The Income Tax Qfficer, Circle X1, Zone-13, Lahore PLID 1989 SC 360 and Haji

Abdullah Khan and others v. Nisar Muhammad Khan and others PLD 1965 SC 690.

10. Accmdmnly these pcuuons are convelted into appeals, are allowed and the judgment of the
learned Service Tribunal is set aside.

M.IL/1:-2/SC Appeal allowed.
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