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12(2) Application No. 305/2019

11.09.2020

Mr. Mir Zaman Safi, Advocate for appellantkis present. Mr. Riaz

Ahmad Paindakheil, Assistant Advocate General for the respondents is

also present.

Learned counsel for appellant submifted that he has been under
instruction from this client to withdraw the instant appeal without any
further proceedingé. Accordingly, the appeal stands withdrawn as per

request of the learned counsel representing appellant,

consigned to the record room.

(Akt{i‘c{-ur-Rehman) (Muhammad]

Member (Executive) Member (Judicia

ANNOUNCED

11.09.2020
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11.09.2020

* Muhammad Ali

Mr. Mir Zaman Safi, Advocate for appellant is present. Mr. Riaz

Ahmad Paindakheil, Assistant Advocate General for the respondents is

~also present.

‘Learned counsel for appellant submitted that he has been under
instruction from thi‘s client to withdraw the instant appeal without any >\

further proceedings. Accordingly, the appeal stands d&s‘@ﬁéedaas\

withdrawn as per request of the learned counsel representing

- appellant. File be consigned to the record room.

~ (Attig-ur-Rehman) [ (Muhammad Jamal Khah)
- Member (Executive) - - Member (Judicial)
ANNQUNCED -

©11,09.2020 | . -
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BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR.

Service Appeal No. 268/2019
MU BAMIMHD ARSHB/0 Hidayat Ullah.

- R/O Mohallah Malika Khail Tehsil & District Mardan ................. APPELLANT

VERSUS

1; Government of Khyber Pakhtunkhwa through Secretary Public Health

Engineering Department, Civil Secretariat, Peshawar.
_ 2. The Superintending Engineer, Public Health Engg: Circle Mardan.
3. Executive Engineer, Public Health Engg: Division Mardan.
4. Executive Engineer, Public Health Enggi; Division Charsadda.
5. Chief Engineer Public Health Enginéering Department, Civil Secretariat,
Peshawar.
6. Secretary Finance Civil Secretariat, Govt. of Khyber Pakhtunkhwa,

Peshawar. ............... ...Respondent

AFFIDAVIT.

I, Khurshid Khan Assistant Social Organizer of PHE Department R/O Main Road
Gharib abad, do hereby solemnly affirm and declare that the joint Para wise comments with supporting

documents filed by the Respondents are true and correct to the best of my knowledge and beliefand

nothing has been concealed from this Honorable Court.
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DEPONE

CNIC #: 17301-4045003-9
Cell No. 03449296964.

\-<



31.12;2019- - ' Counsel for the petitioner and Mr. Riaz Ahma!
Paindakheil, Assistant AG for the respondents present. Learned
counsel for the petitioner requested for adjournment.

' "~ Adjourned to 20.02.2020 D.B.

P e
(Hussain Shah) (M. Amin Khan Kundi)

Member Member
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SR 7 720.02.2020 Petitioner absent. Learned counsel for the petitioner
' - absent. Adjourned to 20.04.2020 before D.B. Petitioner be

24

Member

Due o covd, (4 tho Case
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- putt ice for the date fixed.

Membér

eady sy

27.07.2020° Due to COVID1S9, the case is adjourned to 11.09.2020 for
the same as before. '
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S.No. '

Date of order

proceedings

Order or other proceedings with signature of judge or Magistrate
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31.10.2019
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17/07/2019
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To coj

Menpber

relevant Register and put up to the Court for proger order please.
| L vy N
| REGISTRAR 1‘7, ) \ g

This appllcatlon be put up before D. Bench on EZ 8 ?

.

CHAIRMAN

’c,m]onm absent. ‘Lca'rncd counsel.  for thc
ner abscm He be pul to notice for 06.12.2019.

mne up on 06.12.2019-bef0re D.B.
13}& ! /

cmbcr

The appllcatlon U/S 12(2) CPC submitted by Mr. Muhammad Ali
through Mr. Noor Muhammad Khattak Advocate may be entered m the -
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ADVOCATE

”s _ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
N ~ PESHAWAR
12(2) PETITION NO._3 05 /2019
IN
APPEAL No.809/ 2017
MUHAMMAD ALI . VS EDUCATION DEPTT:
INDEX
| S.NO. DOCUMENTS ANNEXURE PAGE
1 | Memo of petition R 1- 2.
2 |Stayapplication = | seeeeeee 3.
3. | Appeal & annexure A 4-42.
- 4. | Appointment order B 43.
5. |Vakalatnama = | e 44.
APPELLANT
THROUGH: , .
NOOR MO MAD KHATTAK,

Flat No. 3, Upper Floor,
Islamia Club Building,
Khyber Bazar, Peshawar

0345-9383141



; BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
N | " PESHAWAR

K

"__.Vber 2
12 (2) Petition No. 303 /2019  Servicl Yehtutam,

naf

IN Dia,.y No. @
SERVICE APPEAL NO. 809/2017 ﬁ
Dated

Mr. Muhammad Ali s/o Sher Zada, Chowkidar (BPS-01),
0/0 Govt. Girls Primary School, Sher Afzal Ato Khel, Distt: Mohmand.
................................................................. PETITIONER

VERSUS

1-  The District Education Officer, District Mohmand at Ghallanai.

2-  The Deputy Commissioner, District Mohmand at Ghallanai.

3-  The Additional Assistant Commissioner, District Mohmand at
Ghallanai. _

4-  Feroz Khan s/o Muhammad Hassan, Ex-Chowkidar, GGPS Ato
Khel, District Mohmand. '
............................................................ RESPONDENTS

\ PETITIONER UNDER SECTION 12 (2) OF THE CIVIL
FwﬁpROCEDURE CODE AGAINST THE JUDGMENT DATED
Reciir e 26.02.2019 PASSED BY THIS HONOURABLE TRIBUNAL IN

. 809/
[915/g  APPEAL NO. 809 2017

R/SHEWETH:
ON FACTS:

1- That respondent No. 4 namely Mr. Feroz Khan filed service appeal
No. 809/2017 against the order dated 27.04.2016 whereby the
respondent No. 4 has compulsorily been retired from service due
to land dispute. Copies of the memo of service appeal along with
annexure are attached as anNNeXUre icieseiiiaresiresssiensnmnnsssnans A.

2- That, petitioner has been appointed as Chowkidar in the
Education Department of District Mohmand by respondent no 1
vide order dated 25.07.2017 after fulfilling all the codal

formalities required for the post. Copy of the order is attached as
AMNMNEXUIE tuvuevonersessensnnsnssssssanmsnnsssenssssntsaresnsnnnseensessassnsnns B.

3- That, the respondent no. 4 while filing the service appeal no.
809/2017 before this Honourable Tribunal has made respondent
no. 1 to 3 as necessary parties and has not included the instant
petitioner in the penal of respondents.

4- That respondent no. 4 had filed the service appeal no. 809/2017
whereas the petitioner is appointed in July 2017 will before the
filing of reply in the service appeal.

1/4:':



AN

A-

,,’ GROUNDS:

That the judgment dated 26.02.2019 is the result of the Mis-
representation and fraud on the part of the respondent No.4
(Feroz Khan respondent No.4) and official respondents.

That, the judgment dated 26.02.2019 is also a result of the
misconception and misrepresentation which has been created
by the respondent No. 4 as well as official respondents.

That, the respondent No.4 (Feroz Khan) in the main appeal has
intentionally show his date of birth before the Tribunal as
01.06.1969 where as in the Service Card of the respondent no.
4 it is 01.06.1959 which mean that the respondent no. 4 has
been retire from service on attaining the age of superannuation
on 31.05.2019.

That, now the Department is pressing hard to remove the
petitioner from service just to vacate the post of Chowkidar for
the respondent no. 4. '

That valuable rights of the petitioner is attached with the
judgment passed by this august Tribunal.

That the petitioner/applicant seeks permission to advance other
grounds and proofs at the time of hearing.

It is therefore most humbly prayed that on acceptance of
this 12(2) petition/application the judgment dated 26.02.2019
may kindly be set aside being based on mis-representation and
fraud on the part of the respondent No. 4 (Feroz Khan). That
the respondents may further please be directed that not to
remove the petitioner from the post of Chowkidar. Any other
remedy which this august Tribunal deems fit that may also be
awarded in favour of the petitioner/applicant. :

PETITIONER
Mungg MAD ALI
THROUGH:
NOOR MOHAMMAD KHATTAK
SHAHZULLAH YOUSAFZAI

ADVOCATES,
HIGH COURT, PESHAWAR



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal ~N0-M~r—’/z_m7 ' | 7 (*0/_
- ' ,ﬁ;’c;-e,s.c<'-.s.ﬂ.2.{f7"§—" 20/ 7

| Feréz Khan S/o Muha:mmad Hassarn
- Chowkidar GGPS Ato Khel, Mohmand Agency
‘ ‘ | .......Appellant

Versus

1)  Agency Education Officer, Mohmand Agency at

Ghallanai. |

2) Political Agent Mohmand Ageney.
3) -Assistant Political Agent, G-h-al-ani,' Mohmand
- Agency ‘
....... Respondents i

APPEAL U/S 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL
-~ ACT, 1974 AGAINST THE IMPUGNED

ORDER DATED 27.04.2016

. 1
i
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o -
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| »1 Tihe
)’C\ {“ ~ Sheweth; et

: \ \]3 ' , B War g

~ 1) That a money dispute arose between one Sher | /

Afzal and Musarrat Shah, which was referred by .. -

the APA, Mohmand Agency to a local Jirga, and | i

the letter gave verdict on 23.04.2014 (Annex “A")

- 2) That the decision returned by the Council of Elders
was confirmed by the APA, Upper Mohmand Sub-
Division vide order dated 28.04.2014 (Annex “B”)




BEFORE THE KHYBER PAKHTUNKHWA )
SERVICE TRIBUNAL, PESHAWAR |
. \ - ‘u*:?",_'-,"":‘;"-v""” i ‘5:~:T- 28z fh\ F
Service Appeal No. %c"’[i 2017 . (ﬁ/
: | o LZ I-5- o
- Feroz Khan S/o Muhammad Hassan 01 /7
- Chowkidar GGPS Ato Khel, Mohmand Agency |
| o Appellant
Versus
1) Agency Education Officer, Mohmand Agency at :
Ghallanai. _ |
~ 2) Political Agent Mohmand Agency.
- 3)  Assistant Political Agent, Ghalani, Mohmand [
- Agency | | i
e . Respondents

APPEAL U/S 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ‘
ACT, 1974 AGAINST THE IMPUGNED g
ORDER DATED 27.04.2016

()'\\f“ Sheweth N
R | |
1) That a money dispute arose between one Sher 7

Afzal and Musarrat Shah,’wh-ich vias referred by | ’

the APA, Mohmand Agency to a local Jirga, and - F

the letter gave verdict on 23.04.2014 (Annex “A”) S 3

That the decision returned: by the Council of Elders
was confirmed by the APA,-Upper _Mohmand Sub-
‘Division vide order dated 28.04.2014 (Annex “B")"




3)

4)

5)

6)

7)

~That the above stated ‘order of the APA was

assailed in appeal by the aggrieved party, namely,
Shari  Afzal = before the Commissioner FCR,

Peshawar Di\)ision, Peshawar, but it met the same

fate and was dismissed vide order dated

12.03.2015 (Annex “C")

That the order rendered in appeal was further
challenged by Mr. Shair Afzal before the FATA
Tribunal, Peshawar, but that, too, could not

~succeed and, by maintaining the orders of the two |

forums below, the revision petition was dismissed
vide order dated 21.12.2015 (Annex "D")

~ That feeling dissatisfied with revisional order,' the

said Sahir Afzal filed a review petition, which, too,
was dismissed vide order dated 21.03.2017
(Annex “E")

That appellant herein, viz Feroz Khan happens to
be the real brother of Shair Afzal, who had
litigated for the money dispute, referred to in the

proceedings paras. It may be noted that present

“appellant was neither party to the money dispute
~ at any stage, right from the Court of APA upto the

FATA Tribunal (Annex “F”).nor was associated with

the proceedings in any forum.

That, however, the sky fell on the head of the

appellant, when for no valid reason he was

handed over a notification dated 27.04.2016

(Annex “G") thereby retiring him from service pre-

_ T O Py
maturely. ATTESTE
Kk {}.';v“i'-'_' hwa
Servi aal,

- "y S : S Ui
Peshawar



That the appéllant préferfed departmental appeal/
r'ep‘resentatio‘n on 23.05.2017 simultanebusly to

the APA (Annex “H") and AEO, Ghalana|
Mohamand Agency (Annex 1)

That being a layman and ill-advised in law,
~ obviously due to the referénce of the order‘ of
FATA Tribunal in the impugned order, the
appeliant filed an applicatidn- dated 04.05.-2016_
(Annex “J") toe FATA Tribunal for cancellation of

the impugned notification, which was clu,bbed'with

the review petition of Mr. Shair Afzal in the money

dispute (order sheets are Annex “K"), however, no

reference even in a single sentence, was made in

the order in review dated 31.03.2016 and as such,.

the application of the appellant remained
" unattended and undecided.

10) That the representatioﬁ made to the AEO, Ghalani
‘was rejected, though in ambigUous terms on
08.05.2017 by stating, "I have no objection'if
the appellant approaches to the Serwce
Tribunal for justice”, hence, the mstant appeal

~ inter alia, on the following grounds:-

GROUNDS

a. That the impugned order of premature retirement is_
illegal on the face of it, because no such |
recommendation has been made in the order of the

FATA Tribunal. So much so, nothing in this regard

has been mentioned in thi ordeg of elther forum.
J.

K'w‘ \,i P“x riwma"‘xwa
Service Tribunal,
Peshawar



_ b. That the appellant was admlttedly not a party to the -

T R

pay and allowances.

litigation in the money d:spute at ‘any stage. This

factum was categ.orrca!ly admiited by the APA in his

comments to the FATA Tribunal (Annex “L”). Hence,

he was condemned unheard, rendering the

impugned order a nullity in the eyes of law.

. That even before passing the impugned order, the

‘appellant was neither issued any show cause notice

nor afforded any hearing, whether personal or in
writing, therefore, on this score alone, the impugned

order is liable to be struck down.

. That the order impugned herein carries no reason

whatsoever.

. That the law on the subject ordains a particular |
procedure before sending an employee on pre-

mature retirement, which was never adverted to in

the instant case.

. That the impugned order is violative of Articles 4, 9

and 25 of the Constatutton and it cannot sustam |n

law,

In- view of the foregoing factual .and legal

position, it is prayed that the impugned order of
appellant’s pre-mature retirement dated 27.04.2016

may kindly be set-aside and the appellant 'be_'

reinstated in service from the date.of his pre-mature

retirement with all back benefits, including arrears of

's w.' h W
Poshawar

g o A . LE R O R o e MR M el = LA
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Any other remedy to which the appellant is

N found fit in llaw, justite,and equity may also-'.be
| allowed.
Abpellan_tl
Through
Muhamm Khalil
Advocate S)/preme Court
xg ...-’
Akhter Tlyas ‘
Advocate, High Court
~ AFFIDAVIT

I, Feroz Khan S/o Muhammad Hassan Chowkidar
GGPS Ato Khel, Mohmand Agency do hereby solemnly
affirm and declare on Oath that the contents of

accOmpanying Appeal are true and correct to the best
to my knowledge and belief and nothmg has been:

concealed from thls hon’ble c¢ourt.

G . . s e gt Pe—— e A o



_ BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. _]2017.

. Feroz Khanm ................ et i et ieea e aerannn Appellant
| Versus

o Ac_fjency Education Officer and othérs”,...ReSpondents

" APPLICATION FOR INTERIM
RELIEF

- Respectfully Sheweth;

1) That the above titled appeal is being filed before
this hon’ble  Court ~alongwith accqmpanyihg

application.

2) - That the grounds of main appeal may kindly be

cconsidered part and parcel of this application.

3) That applicant' has. a good case and is very

sanguine about its success.

-

4) That the balance of convenience alsoc leans in

favour of the applicant. .

5)' ‘That if the interim relief is not granted, the

'applic‘a‘n‘t will be 'e'><posed to irfeparable loss:

It is, therefore, praye’d'tha_'t on acceptance of

this application, the respondents rnay kindly be




post on which the appellant was/ is serving and
the post of Chowkidar may be kept vacant till the

»

A d1 posal of the mstant servsre appeal.
Appel'tant
.' aé@halll
.Advocate Su, Em Court
& A .
S

Akhter Iiyas .
Advocate, High Court

AFFIDAVIT

I, Feroz Khan S/o Muhammad Hassan Chowkidar
~GGPS Ato Khel Mohmand Agency do hereby solemnly “
afflrm and declare on Oa_th_ that the contents of
.atcorhpanying Application are truée and correct to the
best to .my knowledge and belief and nothing has been

concealed from this hon'ble court.




BEFORE THE KHYBER PAKHTUNKHWA )
- SERVICE TRIBUNAL, PESHAWAR A 7 S
Service Appeal No. /2017
" Feroz Khan ... ......... S ......Appellant-
Versus |

Agency Education Officer and others...... Respondenfs

APPLICATION FOR CONDONATION
~ OF DELAY '

Respectfully Sheweth;

1) 'That the instant application is being filed with
-accompanying: service appeal, the grounds of
which may kindly be considered as integral part of -
the instant appllcat|on :

2) That being a fayman and ill-advised in law, the .
. appellant filed an application dated 04.05.2016 to
FATA Tribunal for cancellation of the impugned -
'notlflcatlon which was entertamed and comments
were called from the respondents.

. 3) That however, the épplication 'of the applicant was
not attended too and the same remained
- undecided. | ‘

4)  That the filing of application before the FATA
Tribunal was due to inadvertence because of the
mention of “consequent upon recommendation of
the Court of FATA Tribunal, Peshawar and Council

- for Elders” in the impugned order, though no such = .
recommendation was either made or could be .
A made by the FATA Tribunal.

-
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That the delay so caused in filing the instant
appeal is due to presentation of matter in the
FATA Tribunal, which squarely falls' within the
purview of section 14 of the Limitation Act 1908

and the time spent in the FATA Tribunal is liable to
be excluded.

6) That otherwise, the impugned order is illegal and
_prima-facie void and it could be challenged
anytime without being hit by limitation.

7)  That the courts have continuously being asserting
decision of the matter on merits and has been
depicting technical knock down,

It is, therefore, prayed that on acceptance of
this application, the delay so caused may kindly
be condoned in the best interest of justice.

&
Akh%yas/

‘Advocate, High Court

AFEIDAVIT

I, Feroz Khan S/o Muhammad Hassan Chowkidar
GGPS Ato Khel, Mohmand Agency do hereby solemnly
affirm and declare on Oath that the contents of
accompanying Application are true and correct to the

best to my knowledge and belief and nothing has been
concealed from this hon’ble court. }
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EASSISTANT POLITICAL AGENT UPPER MOHMAND SUB DIVISION - ‘@‘ )

Y ' ) :
7 f; : I Party: Sher Afzal s’o Mohammad Hassan, Abidullah s/ Sher Afzal resident of Ato

=
4 f Khel Halimzai Tehsil Halimzai, (Applicants) ml.b\ ‘@‘ a
Versus @ '

. ATUE COURTO

AT

3 2 party; Mohammad Afzal /o Mohammad Hassan, M
1 AN

Ausarat Shah s/o Mohammad-A fzal
£ resident of Ato Khel Halimzai Tehsi) Halimzai, (Respondents) e
C MONEY DISPUTE BETWEEN TIHE PARTIES UNDER SECTION 08 FCR AT TEHSIL HALIMZAL , Ty
MOHMAND AGENCY T

Bricf facts of the case are’that Sher Afzal s'o Mohammad Hassan lodged a complaint in the court
sl the wndersigacd wherein he claimed Rs2372900/- outstanding against Musarat Shah /o Mohammad Afzal Ao
Khel Kamali Halimzai. The respondents Mohamm

ad Afzal s'o Mohammad Hassan and Musarat Shah - s/o
Mohamniud Alzal states that they
further states that they Jjointly own

have spent a lot of money on the educution of the applicant. Tha respondent
GGPS at Ato Khet but the applicant is getting salaries of two Cluss 1V of the
GGPS and one Khassadar for the last 30/40 years and that he (appiican) is not paying them their shares. He
(respondent) further asserts that the applicant also have received benefits, uibal commission ete for the school and '
water supply scheme. According 1o the respondent the matter was previously decided through private Jirga but the
applicant is not willing to accept it. Beside the above respondent further claimed sharc in the house constructed by
tac applicant at Peshawar. : :

, Th. following council of elders under scction 08 F
is. constituted wi.h

the consent of both the parties
recommendations in the light of available. record,
prevailing rewaj.

CR 1901 as amended in 2011,
o produce their findings and
independent witnesses and under the

——— e

Malak Mehraban Shah Halimzai.
Malak Abdul Ahad Halimzai.

Haji Rustam Khan Halimzaj.
Malak Mohaimmad Ullah Halimzai.
Malak Haji Ameer Nawaz Khan,
Malak Duran Bacha Halimzai.

s W

The council of elders
under:

The Parties are 09 brothers th

gave their recommendations/findings which are as

erefore the paternal land will be divided into 9 cqual

shares. 03 out of 09 brothers who are living at Ato Khel Tchsil Halimzai will

cultivate the paternal land and will have its produce. However, no one will sell the
land other than of his own share. :

1

. 02 Class 1Vs of GGPS Ato Khel {Sher Afzal) will be divided between the applicant and
\)}' m!? respondent and whenever the GGPS is upgraded th

en the privileges will be divided
. between the applicant and respondent only,
“/ Ul., The respondent Musarat S
O\(}’ ; L/ lacs only) to the plaintiff in two installments. He has to pay the Ist installm
/

Rs. 250000/- on Ist June 2014 similarly
f/ July 2014,

- (Five
ent i.e
he has to pay the second installment on Ist

PR

Henee, the court of the undersigned (Assistant Political Agent Upper Mohmand)
n agrees with the rccommendations of council of clders and pass orders that the .

Partics arc 09 brothers therefore the paternal land will be divided into 9 equal

shares. 03 out of 09 brothers who are living at Ato Khel Tehsil Halimzai will

cultivate the paternal Jand any will have its produce. However, no one will sell the
- land other than of his own share. :

(i) 02 Class IVs of GGPS Ato Khel (Sher Afzal) will be divided between the applicant

and respondent and whenever the GGPS is upgraded then the privileges will be
divided'between the applicant and respondent only. :

(iii) The respondent Musara’tf_s;;ah:sj\cl Mohammad Afzal will pay Rs. S00000/- (Five
lacs only) to plaintiff in wo installments, One of the council of elders namcly Malak

Duran Bacha Halimza;i/ba's.'\diss'cntingﬂ.gfq;\'. The case is thus ided gn majority;

. vicw basis. _,:."‘ ': . N .‘";. \ : ) E
23] 4! e B\ / . ¥ ;;.:
Announccdugg G _’_(-’ 1; ..’ : o Y ‘I o Assistafit Political Agent :

Upper Molmand Sub Division

.- .
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i to the lower court for trial afresh.

&ME !‘ S

: 1N THE COURT OF . ‘
,commssxomcg TCR PESHAWAR DIVISION

PLSHAWAR

1. SHER AFZAL /O MUHAMMAD HASAN.

FZAL $/0 MUHAMAES =2 R

e
A . . .
ABID_ULLAH _S/O SHER AFZAL R[O ATO 1{HBL, TEHSIL HALIMZAL
MOHMAND AGENCY.

S

[APPELLANTS)
VS

.'/

1, MUHAMMAD AFZAL S/0 MUHAMMAD HASALL

- » MUSARAT _SHALL _S/O MUMAMMAD _AFZAS. 1Y ATO KHEL, TEHSU
JALIMZAL, MOHMAND AGENCY. ' ’ .
(RESPONDENTS)

MQ.IS..LEY_'-QI_ESRQ'LTLB ’JT,LN_EEN_’TTIE-I?&BTUE-‘; ..UNPEE_SI‘&QTIQN._B_TL,CB

CRDER -

This order will dispose off the appeal filed by. the above aamed appellants
challenging the ordex dated 28-04-2014 of the ATA/ADM upper Mohmand,

Molimand agency wherchy a decrec was passcd in favour of ‘thc present
respondents. ’

: Tacts ok the casc azc that the appeilants filcd a complaint in thc court
of APA/ADM upper Mohmand, Mohmand Agency and claimed RS- 2372907/-
outstanding against rcspondents. The lower court soferved the ease ©0 the souncil
of cldcrs nominated with the consent of the parties undes the provisions of FCX.

The council of clders suhmitted its findings whiel Ware acceptet BY the APA/ADM

“upper Mohmand, Mehmand Agency.

Parties present with their counsels. ATEUIMCRNS Zeard and ©asc recorG
cxamincd.

. Couns.. for the appellants argucd that the appelant have outstuanding
anmounz arainst the respondents and scveral Jixgas were convencd but in vain. The
findings ci the council of clders arc not in 1inc with she issues froaned by the jowss
court. The. appellate anthority has the i)owcr to fTam ndditional iszues &0 tire

jovar court. e requusted that the appeal may He neci el A cuse B cestaatedad

, o In rebuttal, counsel for the respondents argucd that the Wicme of appsl of "

the appellant docs ant contain the arguments advanc:d by the defence counach
There 35 no law unsler the FCR to implement the fndings of private council of

clders. e lower court has followed Proper procedure wndar scetion B FCR aad 20

illegality/ irregulaxity has been comimitted during, the pt‘ﬂcccding'a. e rcquc:;tcd

that the appeal may be dismissed.

PP EL

A g A
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1 impugned order is upheld and maintained.-

'12.03.2015

-

Case reccrd peruscd. pPerusal of the record reveals that the lower cour!

{ iaforred the casc to the council of cldc'rs nominated with the conscnt of the partic:

ander toc provisions of FCR. Thc council of clders submittcd its findings whic}

wwere aceepted DY the APA/ADM upper Mohmand, Mohmand Agency. The lowe

counrt hag not 'committ'cd any illegality/ irregularity during the procccdings of th
sase and has followed the provisions of scction 8 FCR. 1 sec no rcason to interfer

with the impu‘gned.orde‘r. As such the appeal in hand stands rejected and th

SSIONER FCR

. 90
ANNOUNCED PESHEAWAR DIVISION PESHAWAR
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i ;;-:.:71/12/2015 ,

e e

T

~Commxssmne1 FCR Peshawar dated 12/03/2015 \vheleby he has dismissed the

against respondents. The respondents I\/Iulﬂmm'xc, Afzal and others stated thay it iney |

.1 evision Pctltlon No.

CL. 90/3/2013

ate of Insttution e 120572015

-21/1212015 ¢, e

CBate of Decision:

. Sher Afzal s/o E1\".tuh:;1mrpacl Hasan

-2

!

AbdiUllah s/o Sher Afzz! /0 Ato Khel, Tehsil Talimzai, Mohmand /-'igenc').’

; : _ » S
o : ' ' (Petitioners) .

t
1

VIS

—_—

. Muhammad Af;ial s/o Muhammad Hassan

o

Musarat Shah 5'79 Muhdmmad Afzal r/o Ato Khel, Tehsii Halimz';ai, Mohmane

Agency
|

(Respondcnts)
RI‘VIblO\J PFTITION AGAINST THE ORDER/JUDGMENT

OF LEARNED COMMISSIONER FCR_PESITAWAR DATED

2 12/03/2015
N

.\“ :;\\. *
Or“clcr/h'"dvmcnt: :

i

/ "-'
» The mstant ~revision: petltlon

is filed against the\ order of lmxmcl:ﬁ

appcal of
the petitioners against th or dcx/Judgment of lhe APA/ADM Upper MOhmand ‘\%ncy'
dated 28/04/2014. L

'l
S
<

The facts ofthe case m briefare 11 at lhu pmlzonus filed a complaml in the

: of APA/ADM Uppel Mohmand Aﬁcncy and claimed Rs. 2372900/ outs. ‘nding,

Ve |-
spent a lot of money on the ceducation of the petitioner Sher Afzal, The responc.i:ms

———

Page 1 of «
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{urther stafed that they Jomtly owned GGPS at Atokhel but the appllcants are ‘gelting

sdaries of two class IV employees of thc GGPS and one khasadar sa ary for. the last

30/40Q vears. Accmdmg to the respondents the matter was prcillous y demdcd thr ough

private jivga but the applmnls are nol willing to aceept it.

‘The lower court summoned the parties and constituted a J irga/council of

cld rs with the consent of the parties. The case was referred. thereto for submission of

Aﬁndmns of Jirga on the i Issues involved. The council of clders subrmttcd its ma_;orlty

findings which were acceptcd by the APA/ADM Upper Mohmand Agency and he

pass.J urder Lecordingty the operative portion whereof is:-

% ‘That the Parties are 09 brothers therefore the paternal land will be
divided .. 09 equa? shares. 03 out of 09 b}'olliei'A' who are living at Ato Khel Tehsil

Halimzai will cultivate the paternal land any will have zr.s produce. However, no one will

- sell the land other than of his own share.

(ii) 07 Class IVs of GGPS Ato Khel (Sher, Ajlal) will be d:vzded between the applicant

and respondent and whenever the GGPS is upgraded then the privileges will be divided

henween the applicant and respondent only.

(iii) The respondent Musarat Shah s/o Mohammad Afzal will pay Rs.500000/- {Five lacs

only) 1o plainiiff in [wo installiments. Oﬁc b[ the council of elders namely 1\/[a[ak Duran

Bacha Halimzai has dzssentmg view. The case is-thus decided on mcyorzly view basis"". )

o '- i
!

. :
Being 'aggrxcvcd [rom 1he S'Hd order of APA/AD\/I UppCl onhmand

i
\ncncy dated 28/04/2014 The pctxtloncrs filed an appeal bcfore the le’nmd

i\
Commissioner I‘CR Peshawar who dlsnusscd the appeal vide hlS order dqted /

12/03/20 15. The saxd 01der 1s now assailed tiuough the instant petmon

Lcamcd counsel for the pctmoncrs as well as for rcspondents put 0,

lhcn ar gumcnts and 1ccord of the case was also pemscd

Il
ol
!

Counscl for - the- petxtlonms contended that the order of thc lcamcd

Commissioner F CR Peshawar, dated 12/03/2015 is against law, facts and malcnal

!

available on 1ecmd hence Hable to be set aside \It 1§ crystal clear from thc statelmms 017]

- Page 2 of 4
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- further staied that they Jomtly owned GGPS at Atokhel but the apphcants are getting
- salarics of (wo class W employees of thc GG PS and one khasadar salary for. the last

30/40 years. Acemdmg to the. respondents the matter was pre{nously deCldCd th' ough

'

,1 vite ;ngtt but the apphcmts are not willing to accept it.

.-,
.

The lower court summoned the parties and const1t11ted a Jirga/council of
]o s with the consent of the parties. The case was referred thereto for submission of
Nindings of Jnga on the issues involved. The council of cldcrs submxtted its majority
findings which were accepted by the APA/JADM Upper Mohmand Agency and he
pass.d urder .. eeordmg  the operative portion whereof is:-

M ‘That the. Partzes are 09 brothers ther efo;e the paternal land w:l! bcr
a;:'\'ridea' e 09 equal ‘shares. 03 out of 09 biolhe;s who are living at Ato Khel Tehs:l
Halimzaj w:ll cullivale the paternal land any will have its produce. However,.no one will
sell the land other than of his own share. '

(ii) 02 Class [Vs of GGPS Alo Khel (Sher, Afml) will be dzvtdea' between the applzccm(
cmd respondent and whenever the GGPS is upgraded Ihen the pr zwlcgev will be d:v.'dcd
belween the applzcanl and r eSpondent only.

(iii) The respondent Musaral Shah s/o Mohammad Aﬁal will pay Rs. 500000/- ; {Five lacs

only) to plaintiff in two mslallmenls One o[ the council of clde:s namely 1\/falak Dm an

Bacha Halimzai 11as dzssentmg view. The case is thus decided on majorzly view basis" )7 B

i P 1 lv, i : ' :
| e
- Being aggueved from the sa'ud 01der of APA/AD\/I Uppc1 '\Iohm'md

o I
Anency datcd 28/04/2014 The " petlttoncrs filed an appeal ‘before the ]ealned

Commissioner FCR Peshawar who dlsmxsscd the appeal v1de hlS order dated‘

g

12/03/2015. The sald mder 1s now assailed tmough the instant petmon

Learncd counse! for the peutloncrs as well as. for respondents put forth

their mcnts and 1|ccord of the case was also perused.

Counsel for the - petmonels contended that the order of the lezuncd
Connmssmnel I CR Pcshawar dated 12/03/2015 Is against Jaw, facts and matcual

available on 1ec01d hence hablc to be set asndc\lt is crystal clear from thc statements of

< Page 2 of 4 ¥——f——cmrr—rmrrqwz
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nce of the 'APA dated 28/02/2013 findings of the COLll‘\Cll of

e APA dated 28/02/2014 th

dings at trial stage’ before the

|r' oS, 'nc.m of refere

2haers md order passed by th at only petmoncrs and
R ahim ,

rondents were party to the procee

thewceruncﬂ of elders have dragged an
g

PR

APA but strange

htl ation as

d mvolved the entire famﬂ 1

dings of the council of elders on issue No. 1. Thus by domg so the

d beyond their jurisdictio
(amended) 2011, On 15SUe. No. 2 the

o not clear rather ambiguouWn

n the. ﬁndmgs of the council

:a-uncn of elders have travelle n which is an absolute vxohuon

of section 8 of the Frontier Crimes Regulation

findings of the counc1l of eldels is als
of elders are

S
1espect1ve department,

that both the persons (employees) mennoned !

They were- duly appointed by their:

uovernmem servants..
ed by another person as

therefore, legally they cannot be removed Of replac
iven by the council of elders

mnended by the council of elders. Thexcfom findings gl
s.d by the APA are not temble under the law. (On issue No. 4 there is no ]

and order pass.
uncil of elders at all, the APA under section’8 sub section 4 (b) was
o

indings of the €0
f elders for clearcut opinion which

' legally required 10 send back the case 10 the council 0

recom

ourt has committed gross illegality in the procecdings

* was not done, Thus e trial ¢

Wiich has resulted in 1mscamage of justice. For the reason mention

ccepted and the nnpug,ned 0

kmdly be set aside and th

ed above the revision

*CR Peshawar

rder of the Commlssmner T

pétition may be a
e case may be remanded to the APA

dated 1203/2015 may
Upper Mohmand for fresh proceedings.

ed that six Jirgd .

1espondents m xebuttal argu
submitted .

"The 1earned counsel for the
{ the parties and ﬁve membcrs

s accepted by the A‘PA/AD\/I Upper Mohmand Agency “The 10»\"{(:1' :

SCCthD 8o

mcmbers were nommated with the consem 0

the award which wa
.court has followed proper procedure unde1.

(amended) 2011. Tbc counsel forzespondcnt further conrendcd th
FCR also mamfamed the order of the mzz/ courf The order//udgmem‘ Of CO!J?!??/SS/O/?C’['

FCR is base
d on vahd and ‘sound reasons, and is in accordance with the relevant custom~
. . X t |

f the Frontier Crimes Regulatfou ‘

at the Comnussronci

and riwaj of the area. :i ‘ x
l'r ) ' ' i S ‘ I
'. : codn - ! : ' %
1 AR A
Arouments of the 1eamed counsel for the pames were heard at length and

cpsg file
was pexused thoroughly The 1ower court has fonoWed pxopel procedurc unde
r

- . . nlv." .
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1 7~ . N T . -
NoeOllation amended) 2011 Phe-Qpde

OFf APA/ADM s

customs and riwaj of (he ;

the trial coyyt have bcm conducted ip aucordancc w th
e I rontier Crimes Rmu

ideis with 5/6 majority v 1

1 se cilon S of 4

lation ,(amm_aea) ~20l_l.
1ave given all degaj ils i

Tribunal dig not find any JC"'El] or factual
The i mpugned or der/ju dg
I groundeq; Accordinf*l

der of learned

N the 1~awqrd with consent

loophole ip the imy

Lugned
VETARE jts

ecall..

gments Oof appellate cour" as well ag
CGurt are wel

y the rev ision pe

tition beiﬁg devoid of
pheld.

Hsnissed and or Commmsxonc& r-CR 15 u

Aeyonor,

/'/
o
:'?.
A4 ;
. /o ‘ L .
\i ~//,/4 /
1 4
- ”I\\ ) ;/ ;‘//'1 ' . : ZZd 6‘{ ,)"‘\/)“/ S——
A Vi : T
(Hussain Zada Khany - / . (Muh ammad Atuf 1\'21411)
\f.u* hber FATA Tribunal ' /. A - Member FATA Tribunal
. s
: (Sangbe X1 H iy
g Chairman T ATA Tribunal
? Certificnsp: -
] Tt
This order/judgment cnnsxsr of foury

anp

"5CS; cach signed & Stamped.

/e

| | | c gy
: . g Chatrman FAT/ Tribunal

{
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#vivw Petition No. - -o- e CL.05/02/2016
o ol Institution - -rrreeree e senees 04/02/2016

I Sher Afzal 80 Mu hammad Hassan

Atitillah slo Sher Afzal rfo Ato Khel,

Tehsil Halimzai, Mohmand
Ainiey -

(Petitioriers)

-V/8

i Muhammad Afzal s/o Muhammad Hassan
2. Musarat Shah s/o Muhammad Afzal 1o Ate Khel, Tehsit Halimzu),
Mohmand Agency

.

(Respondents) -

''''''' e,
L

T REMIEW PETITION AGAINST THE ORDERAUDGMENT OF
“T TS TRIB UNALDATED 21/12/2015 '

)

< -

Through this orderfjudgmeént we want to dispose of the review

petition filed against the impugned order/udgment dated 21/12/2015 of this
Tribunal. ‘
.

The details of the cise have already been explained, elaborately

m this Tribunal's order dated 21/12/2015. which neéds no 'repetition.

Arguments of the learned counsel for both the P

arties were heard
at length once again and record of the case w

as minutely scrutinized.

In accordance with the well settled principles of jurisprudence a
review has a very limited scope. According to the said principles no rehearing
1s to be allowed upon the merits oy even on the ground that new matter has’
been discovered which if it had been produced at hearing of revision might
materially have affected the Jjudgment of the court. Review cannot be allowed
for merely re-examination of same arguments. Re-arguing a case on merit as

well as additional ground 1s beyond the scope of review Jurisdiction. It can -

Pagc l Ol‘?_ } Cwnpurer 1: 502 I
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T, e s

:'A_nnounced . ;
) ,::1 /0372017 ﬁ

he atiwed if there is apparent loga] or factual error or mistake on the

ik umpugned judgment which 9ub~¢antmlly affects the fate of the
JUNE Pmuvruahon of injustice.

W= have considered the submissions of learned counsel and re-
werused Lhe éntirve vecord. -/\rfzumcntﬁ of the learned counsel mostly revolved around
the points which have already been agitated before this Tribunal | in the revision petition
: ouen duly cansidered. The nutshell of discussion is this Tribunal has upheld the

: ‘u.w-c: ts of learned trial court. and worthy Commissioner FCR,

Peshaivar passed e rder on the basis of verdict-of valrdlv constituted council of elders

utsier soeiion K ol FE.! . Asthe subject matter of the case was appointment/distribution
' penes of class-iv employees between the brothers. the council of elders gave its
dward oo the Busis of prevalent custom of the area. The residents of FATA have

their wall settled svstem/mechanism of distribution of profits and losses. It is
due o their d i-‘-’z.} ution system of profits and lossns amongst themselves
that they have willingly accepted the rigours of Leuuoual. and collective
respensibilioy (‘;I“%ix'll(“(] in section 21, 22 of FCR despite the fact that the

)
said secuions ave declared by human rights activists as highly obnox1ous The

distributive svstem which has the sanction of customs/Rewaj of the area

wineh is o

rw. The spemal law always prevail over ordinary law/rules.
Thetearned counsei could not pinpoint any apparent, substantial, legal or factual error or
nustake inthe impugned orderfjudgment which has affected merits of the case. As such
B .rwww '{,c‘.w(\n in nand being devoid of merit is dismissed, '

-

(Muhammad Atif Nazir)
Member FATA Tribunal

o
- “ . r
(Hussuin Jad:.lflxham)
Member FATA Tyibunal

‘Chairman FATA Tribunal .
/

Certificate:

This judgment/order consists of two pages. each signed & stamped..

. -/‘,\ )\\.'
’ - C i an
FATA Trbunal
] %q 5// 7 AT
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BEFORE THE FATA TRIBU

MOHMAND AGENCY.

VERSUS

-
. -
i%g

APPLICATION FOR CANCELLATION

. \GENCY EDUCATION OFFICER,

NAL, PESHAWAR

1 FEROZ KHAN SON OF MUHAMMAD HASSAN RESIDENT OF

PETITIONER .

MOHMAND AGENCY.

2 POLITICAL AGENT, MOHMAND AGENCY.

RESPONDENTS

OF THE NOTIFICATION

DATED 27.04.2016 ISSUED BY THE RESPONDENT NO.1,

WHEREBY THE PETITIONER HAS BEEN RETIRED FROM

SERVICE W.E.F 01.05.2016. /

Respectfully Sheweth:

.t
r}

1 That review petition titled Sher Afzal & another versus
Muhammd Afzal & another is pending adjudication before this
honourable tribunal and is fixed for hearing on 12.05.2016.

et

2. That in connection with execution of the order of this
honourable t;Lb_u_nai in the above mentioned case the

respondentﬂ}_piﬁin light of letter N

0.1911-12/Mdated

19.04.2016 issued by the respondent No.2, the respondent

NG 1 issued notification Endst:No:

Eg‘@_b:Il/Ret:/24064~70/dated

Ghallani the 27/04.2016 and vide the aforementioned

_notification th petitioner was retired frw
Chowkidar GGPS Ato Khel. (Copy of notification dated

27.04.2016 is Annex-A) -

'/@That it is most pertinent to mention here that neither the

o

. petitioner was party to the proceedings in the said cases (litle
SO

" mentioned above) nor have any concern or connection with the

said case nor any order was passed against the petitioner in
" the said case. Therefore the adverse order issued by the” ‘

respondent NG.1 against the petitioner is illegal and void. (Copy

f the verdict of Counsel of elders Annex-B, Copies of
order of the learned APA, Commissioner (FCR) Peshawar &

Order dated 21.12.2015 of this h
Annex- C,D&E respectively)

cnorable tribunal are

4 v uio notificution dated 57 04.2016 has been issued in the
wce of the petitioner/ without hearing the petitioner, thus

—

"
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) (&,

the petitioner has been condemned u‘ﬁﬁéard'a‘nd therefore the -
eaud rotification is void and liable to be set-aside. . "

: It is therefore prayed that the notification dated
© (22016 isst..d by the respondent No.1 against he petitioner
may kindly be set-aside and services of the petitioner may kindly *
pe reinstated/restored. e e S

e,

Petitioner

Date.. 04.05.2016
S Through - Feroz Khan

Pir Fidé Muhammad Khan
& .

~

) —— .

Malik Naeem Khalid
Advocates

'INTERIM RELIEF: | _ ‘ ‘ | -
That by way of interim relief. notification dated 27.04.2016 may kindly

‘be suspended till final disposal of the petition in hand.

i _ )
. -
.
H Advocate
! . 3 - 4 I
\ > _-»3.,” = /‘ S
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A Counsel for the Petitioner (s)
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Respondent (s)

Pracecdinus

9@&4 y? A ]> /6{4 o s, AT Coure

S ‘ " Munamifaf: ,C\tifi%/z}l
’ ' . - Memigr FA
S § - Tripuna! Kd
Dbl 8| (g ey

mad Atif N,
Member }fATA Tribun;
Government of Pa%kist;



it -

/ { LEFe=2 AR 1 (U
'e(. '.L.\L June,

- .

/’72’// C/ - ///‘(3’2//‘{&/‘?

P :

Pﬂmaﬁ{bL“.&Lo_Manamngan ssany,’ s Mohm ’

mand Agency,
: Petitioner
Versus
A;.L.Ay Education Officer Molymanc
Political Agent Mohmand Apency.

. T
-
RN . ‘,',{.,)/C.

2016

O e

. : Rcspondsn ts
oy :
rs /‘* | -

Peshawar) Order Sheet Dated 01 0n- 2011

U0 /22010. o7
/ <’ L

Part wise come

N}\.mulv "fvv Wy Honorable Trivanal (FATA Tribuna

.
AMore altered as bhelew
i No Lo oeengs,
20 Ne Lo aments,

%i {lurre:

toper himand) and the suhjvcl 02 Ciass-1Vs
L s s L

S S————

o tire extent that the peritioner Feros . A was nol a party in the trial Court (Court o A5

ne

igency - : oo

dvtiku v taken by the Council of chlcrs U foul ol U2 services of Class Vs of GOPS Alo 1thel

—_—
ot

oot \ 3 \.nntu e divided 6a®ntu oenthe ;mlw& (<L\m Alzaband Musarat Shah) and that other brothers
Syd ! — L 2

""’_/:' Ve

zere the Privileges of Mr. Shor Afzal, W
—_— /,

. ol the Livs will have po .xghl te chiim thie ewaership of the .\'U!)ju(‘( Class s, whichighas heon
e b —
[ . N
- e clearhy o aidoned in the Urdu ree OINeMd; nm"col“lm councii of elders on Para 2 {Coapr Ynclosed).
] . B ’__——\“ = -
¢
S Pl Conenvide onden dated Ciing i possed o order on e deconimendation of covie o eldees
g + e s -
5 ’,

avcord nste b erem G Class 5V oaas the bl miia! P Mt Shab (Copae cnnioanedd

fe _— R

AT HSTITINY urt Order dated g 100 {Copyd Closed ), Sher ot ce sled an appeal b the Coar 7
. . ‘q—-—‘—'. . . %‘——x

! ol ion, e TN TSRS i

Sonner Penda ST e el s S o e e o

e tieyvesd

M

—
appreal e FA LA TG sl which s also Ao d vide order dared J-12-20Th of Gre Honomble

. | FATA Erewanat and Jirected this Court to implernt Conrt Oraer dated 28002002, Pherelome this
”
TE Clice ecomimended at acevices of 01 Clas [V of GLES Ao Khel Halimzai mayv please i:y
J‘ } e S S )
MR . - . > . .
/' J transicires (o Musarat Shah sfe Mubamicad Afze /o Ato Khel Halimzai. On the reconvimeondation ol
y Hhis Gittee Worthy Political Agent Moimand Agen. s directed Agueiey Education Officer vide lotter No.
. PALE ML dated 19042000 for the subject o sfer of Class .V Services 1o Musaral Shiah wherein
! ." Class-\ i aned Feroz Khan Qdie Petitioner) s/ B ohammad ilassan of GGP S Aro Khelitaloai was
» e —_—
S et vedv order Noc Estansi/0os /20000 0 dated Ghallassi te SUMLZ0 o oy enaiosed)
d J <. { — e —_ H . . 3
-.“_1 NGO Unm nonis ——
v ‘ Submitiod £ Kin! sl vlea ,\ &
. submitizc tor vour Kind pervsal please, . T
| : : ‘ ‘ : ' \ A
I, S \\ ; i [
L : A aw Geon <o O
A _— P BT g & - |
e i Assistant Political Agont T
. S .S
g: : - Upper Mohaind Seb-Division '\'.’\*’
U :\'u_/_,/__ﬂ_"_‘_-f_(,ﬂ' oI “ated Ghaliano [hu;{_’f/u()/}l()l(; N
\n. /\ — e —
\' e/ Copy fo warded to Political Apent I\’ummand Ap uufm !mmmmn nlease.

- —

2 55

@

[
.

I\ ~



WJJ A 724 /443 L ovsees /;U,,z‘w%
: )QJT '7‘/"537 72(9 ’7‘7/&‘0 M«e&
- B o

f@

/Z/_? C-c&&&"l ﬂ
Lo ot/ Fhegl plapessd
A /zoﬂu 1§55t S T

P |

)gcj)ci/éf(«o&_ g /L@? (:(ﬂ/LJ’- Z F/ﬁf——ﬁj

' /ﬁza&e%ﬁa) oty o o B
Q _,o_z,aw .
(’/‘ éutﬂé& / .

/'4"‘“ ﬂ’?/“ .
- L//L/U/"Z) &”V\/’(‘f/(/fw &:’(pr /,04 SUUJJ(@_;E




BEP ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL

- PESHAWAR

Appeal No. 809/2017

Date of Institution ...  29.05.2017 AY

Date ofDecision 26022019

Feroz Khan son of Muhammad H'issan ChO\’Vkldal GGP‘S Ato'Khel,'

Mohmand Agency. ' ... (Appellant)
VERS U_S ‘ | '
| Agency Educatlon Officer, Mohmand Agency at Ghallanai and two othels.
: (Respondents)
Present.
Mr. Muhammad-Esa Khan, . .
Advocate. . ... For appellant
- - Mr. Ziaullah, ' -
~ Deputy District Attorney ... For respondents.
MR. HAMID FAROOQ DURRANI, ‘ CHAIRMAN
MR. AHMAD HASSAN, . ...  MEMBER

JUDGMENT

HAMID FARQOQ DURRANI, CHAIRMAN:-

"That the parties are 09 brothers therefore the paternal land

will be divided into 09 equal share. 03 out of 09 brothers who

are living at Ato Khel Tehsil Halimzai will cultivate ‘the

paternal [,and any will have its pmduée. Howeyer, no one will

sell the land other than of his own share. - o
(i) 02 Class Vs of GGPS Ato Khel (Sher Afzal) will be -
divided between the applicant and respondent and whenever -

the GGPS is upgraded then the privileges will be_divided

- between the applicant and respondent only. ATTE S TED

S x{hvo Pakhmnkhwa
B Service Trib unal,
Peshawar
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l' (iii}) The respondent Musarat S/rah s/o Muhammad Afzal will
pay- Rs. 500000/ ’ (Five lacs only) to plaintiff inl two

" installments. One of the council of elders namely Malak
Dul,ran Bachic Halimzai has dis.sentt:ng view. The case is thus
decideba' on majority view basis.”

The above reproduction is from the order passed by Assistant Political Agent

Mohmand Sub Division against which ultimately a Revision Petition was

dismissed by FATA Tribunal Peshawar on 21.12.2015.In pursuance; the

- impugned order dated 27.4.2016 was passed by Agency Education Officer

Mohmand Agency (Respondent No. 1), whereby, the retirement of appellant

‘was effectuated. Pettinently, the appellant havirig been born on 01.06.1969, is
: 'yet to attain the age of superannuation.

2 We have heard learned counsel for the appellant as well as learned

District Attorney on behalf of the respondents and have also examined the

available record. -
~3 It s a matter of record that the dispute culminating into above

-
4

= ~ | |
{“eproduced order of Political Agent was between Sher Afzal son of

P
4

S . .

lﬁ}tl\f‘luhammad Hassan and Abidullah son of Sher Afzal, on the one hand, while

o

Muhammad Afzal son of Miuhammad 'Hassan and ‘Mugarat Shah son of
Muhammad Afzal were the other party. Throughout the record pertaining to
proceedings before the Political Agent, Mohman_d Age‘ncy, the Commissioner
FCR Peshawar or th¢ FATA Tribunal Peshawar the appeliant did not find any
mention. There was a money dispute between the parties before the P.A and

cognizance, thereof, was taken unc_ler Section-8 of FCR at Tehsil Halimzai
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Mol_m_mnd'A,g"ency. After the issuance of'illnpugned order the appellant
£ - ' o o _ L
f pret’erred '.applications ‘before different ’fbrums including the office of APA

Mohmand Agency but ‘to no avail. Ultnnately, a representatlon/appllcatlon

»

~was piefened before Agency Education Ofﬁcer Mohmand Agency/respondem o

'No. I It was.clear!y noted in the representation that the appellant was .
con1pu'lsorilly retired without any rhyme or reason. The respondent No. ll
endorsed uponlthe application that he had no objection in c_asé‘ the applicant
: appf'oacheld this Tt‘jbnnal‘-for justice.” The said endorsement was made on

- 5.5.2017 while the service appeal in hand was preferred on 29.07.2017.

-

3. 'll"he‘ record is admittedly silent about the fact that before passing the
impugned ordell any departmental proceedings were undertavke.n agéinst the
appeliant. The contents of impugned order cleérly snggest that th;a same was
passed upon recommendation of the court of FATA Tz'il;unal‘Peshawar and

‘council of elders. Besides the said mention, no fault on the part of appellant

Aﬁ??‘m warranting issuance of impugned order, was ever noted.

It appears .tha-t' in a dispute. invoiving,payment of money between

Ry A i",m,‘
s o Y
By, R ‘:’f{';}, ?i?\‘,ﬁ

Yica FaUALSY)
Fesy, "y, iy, relatives of the a ellant the drdconian provisions : of Frontier Crimes
gy, af @ PP
ar .

Regulation were invoked and the;appellant was made & ‘scapégoat in order to
resolve the contention. It is nlso a fact that the orderlo'f APA and that of the
FATA Tribunal never reqnired the dislndging of appeliant from his servicel
| \\ -'wh'ich lhe was, under- the law, entitled to continue till the date of his

superannuation in the ordinary course.'The impugned order was, therefore,
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~without any_ legal mandate and in utter disregard to the provisions of law

regulating the service of a civil servant. W& are not in agreement with the =~

"

arguments of tearned Deputy District Attorney regarding the incompetency of.

. ~ appeal .in hand on the cbupt of delay; As stated above the appeliant, in.his
Bewi]dé_tjnént, kept running from pillar to, post in the given circumstances and

A ~héd l{ﬁocked fhe door of'differenf autho;"ities under F.C.R. -
4. Asa sequel to the foregoing, .w‘e allow the a‘pp'eal in_hand. énd‘réinstate
- ‘the éppéllant intlo~se.rvice alongwith back béneﬁts from £he- date of'passingof
impugned 01;del' of retireunght dgted *2‘7.04.20‘16. P_arties are left‘te Abear thei1;

.

respective costs. File be consigned to the record room.

'(HAMID FAROOQ DURRANI)
CHAIRMAN

(AHMAD HASSAN)
MEMBER

\ T 2
Date of Presentsiton of Arphoniiom /,, :

. s
a2

Number of Words 222

"ANNOUNCED D
26022019 o Coeyingiee _2__’,(:{ B
Urgent e =
Cert:i' 2 to be tare copy Total )/l_/“' oz : ' o .
\'} R. Name of Cop yu"t >
Kh/L\_ Pehtunkhwa ~ Date of Compiection of Copy / 7/ 07//7
Service Tribunal, ; / 7 -~ o“7 < / Y .

Peshawar Date of ‘)chvcr el Copy

-




OFFICE OF THE AGENCY EDUCATION OFFICER,

MOHMAND AGENCY AT GHALIANAL

Phone:No.0924290180 Fax No.0924290180

APPOINTMENT ORDER.

l Consequent upon the decision by the Court of FATA Tribunal Peshawar and Council of the

elders as well as the recommendation of Assistant Political Upper Mohmand vide his letter No. 1966/APA
(UM) dated 8.6.2017, and nomination of the Political Agent Mohmand Agency vide his letter No.6005-

06/M dated 12.7.2017, Mr. Muhammad Ali S/O Sher Zada is hereby appointed as Chtiwkidar at GGPS Sher -

Afzal Ato Khel Mohmand Agency against the vacant post in BPS No.01 @ (7640-240-14840) plus usual
allowances admissible under the rules, in the interest of public services. ’

TERMS AND COMDIDTIONS:

1.

newn

Endst

NowuhswWwNR

A S
No. 32 ‘5[ 5 w%é Dated ,925// ) 017,
Capy td'the:- / '

. Director of Education {(FATA} KPK, Peshawar for information please.

The appointment of the candidate is being made purely on temporary basis and is liable to
termination at any time without assigning any reason.

Charge should be submitted to all concerned. )

Health and age certificate obtained from the Agency Surgeon should be provided to this office.
His age should be with accordance to the Govt: policy.

If he failed to report his arrival within 15 days from his appointment, order will be considered as
cancelled.

(FARID ULLAH)
Agency Education Officer,
Mohmand Agency.

~

Political Agent Mohmand Agency w/r to his No.& dated cited above.
Agency Surgeon Mohmand Agency.

Agency Accounts Officer Mohmand Agency.

AAEO concerned.

Pay Clerk local office.

Candidate concerned.

Agency Education Officer,

Mohmand Agem@
. .

‘
e —h—————— e -,

e
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L | (ARPELLANT)
/WMWM 7/ (PLAINTIFF)
o (PETITIONER)
| | F '
| !IVERSUS
., | (RESPONDENT)
%&%/M 22 % | (DEFENDANT)
‘ T
I/V)/e ﬂﬂ/ W s/

Do hereby appornt and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear plead act,
compromise, withdraw: or refer: to arbrtratlon for me/us as

my/our CounseI/Advocate in the above
without any liability for his default and wrth
engage/appoint any other Advocate Counsel

I/we authorize the said Advocate to deposn
receive on my/our behalf all sums and amo
deposited on my/our account in the above NG

noted matter,
the authorrty to
on niwy/our. cost.
withdraw and
unts| payable or
ted rnatter.

Dated. / /201'95:'
SHAHZULLAH Yé
. ADVOCATES
OFFICE: Lo 1

Flat No.3, Upper Floor,

Peshawar City. L
Mobile No. 0345 9383141

MIR ZLM SAFI>-

Islamia Club Burldrng, Khyber Bazar, ,




